Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


b 


THE 


Stt^^KIg    |l4^0rt^r: 


/ 


APPELLATE  HIGH  COURT. 


t 


CTONTAINING 


MCISIONS  OP  THE  APPELLATE  HIGH  COURT  IN  ALL  ITS  BRANCHES,  viz.,  IN  CIVIL 
REVENUE,  AND  CRIMINAL  CASES,  AS  WELL  AS  IN  CASES  REFERRED  BY  THE 
MOFUSSIL  SMALL  CAUSE  COURTS  AND  THE  RECORDER'S   COURTS; 
TOGETHER  WITH   LETTERS    IN  CRIMINAL    CASES,  AND  THE 
CIVIL  AND  CRIMINAL  CIRCULAR  ORDERS   ISSUED   BY 
THE  HIGH  COURT;  ALSO  DECISIONS  OF  H.  M.'S 
PRIVY    COUNCIL    IN    CASES    HEARD    IN 
APPEAL  FROM  COURTS  OF  BRI- 
TISH INDIA. 


By  D.  SUTHERLAND. 


VOLUME    IX. 


Calcutta: 

RE-PRINTED  BY  D.  E.  CRANENBURGH, 

AT  HIS  LAW-PUBUSHING  PRESS, 

NO.  57,  BOW  BAZAR  STREET. 

1891. 


l-» 


(CIVIL     RULINGS). 


■fiMafe 


Mite 


334 


i5. 


A. 

HJlTCMEIfT. 

K\)  K  putaeedar  cannot  resile  from  his 
grstnt  of  ■  without  giving  notice 
oi  intention  . .  .^246 

See  E'Menee  (14) 
S99  JurMicHon  (I) 

II.  OP  1855. 
Section  47.    Set  Evidence  (9) 

XL.  ov  1858. 
U)*-^  comprises     the     case    of     all 
minors  not   under  the  Court  of 
^  Wards,  and  not  European  British 

I  subjects,  and  a<5ls  irrespective  of 

>  the  Mahomedan  Law 

(2)  Section  7  looks  as  much  to  the  fit- 
I  ness  iH  a  relative  as  to  his  propin- 

quity,  and,  where  two  relatives 
claim  the  right  to  administer^  the 
G>urt    may   disregard   the  latter 
qualification  for  the  former 
See  Amplication  12) 
See  Certificate  (2) 
See  Costs  (5) 
See  Guardian  (2) 
See  Limitation  (14) 
Section  9.     See  Guardian  (4) 
Sections  19  &  21.    Siee  Guardian  (3) 

VIIL  OF  1859. 
0)  Seaion  378  bars  an  appeal  from  the 
'  decision   of   a   Principal   Sudder 
Ameen,  granting  a  review  of  his 
predec^sor's  judgment 
(3|  Section  246  is  prospective,  and  does 
not  apply  to  proceedings  in  execu- 
tion under  the  old  pro^dure 
b)  The  mere  calling  up  of  a  case  to  be 
heard  is  not '  hearing  the  case,'  as 
in  Seaion  348 
H)  Under  Section  260,  a  suit  by  a  party 
daiming    to    be    the    real    pur- 
chaser of  immoveable  property  sold 
^  execution  cannot  be  broi^ht 
^Cahsst  the  certified  auction-pur- 
chaser 
^  Section  206  does  not  apply  to  Re- 
venue Courts,  and  a  Deputy  Col- 
[ettor  b  not  justified  in  refusing  to 
injiiire  whether  or  not  a  private 
•d)itttiii«nt  of  ft  decree  has  b^en 
<»ade  out  of  Court 
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Act  VIIL  op  iBsg. ^Continued.) 

(6)  Section  256  refers  to  objections  by 

judgment-debtors,  not  to  third  par* 
ties  purchasing  property  previously 
purbhased  at  an  illegal  sale       ...388 

(7)  Sections  259  and  260  do  not  apply 

to  a  sale  made  btiore  that  law  came 
into  o)>eratioQ  ...  438 

(8)  Sections  i  and  9  forbid,  by  implica- 

tion, the  more  extensive  union  of 
causes  of  action  between  different 
plaintiffs  and  different  defendants 
respectively  ...  525 

(9)  -..»  assumes  that  the  plaintiff   is 

always  single,  and  gives  no  warrant 
for  two  or  more  plaintiffs  to  make 
their  separate  claims  in  one  action  ibm 
(10)  A  Court  is  bound  to  summon  desired 
V^itnesses  ks  long  as  case  is  pend- 
ing, and  not  only  before  the  first 
hearing.  ...  530 

Section  2.    See  Res-Adjudicaia  (i) 

See  Suit  (9) 
Section  15.    See  Suit  (3) 

See  Declaration  Decree  (5) 

(6)  (9) 
Section    73.    See  Intervener  (5) 
Sections  92,  236.    See  Attachment  (2) 
Sections  102,  103.    See  Representative. 
Section  105.    Set  Liability  [5) 
Sections  1 16  &  1 19.    See  Ex-parie  ^udg* 

ntent. 
Section  119.    See  Full  Bench  Rulings 

by  five  Judges  (12) 
Section  128.    See  Evidence  {21) 
Section  168.    See  Appellate  Court  (2) 
Section  i8o.    See  Civil  Ameen  (2)  (3) 

See  Evidence  (33) 
Section  206.    See  Payment  (l)  (2) 
Section  207.    See  Application  (5) 
Section  209.    Sbe  Execution  (12) 
Section  214.    See  Generdl  Warrant, 
Sectioh  216.    See  Notice  (2) 
Sections  223,  224.    See  Execution  (7) 
Section  224.    Ste  Receipt. 
Sections  229,  230.    ^ee  Execution  (8) 
Sections  229,  231.    See  Appeal  (3) 
Sections235,  259,  and  285.    See  Sale  (12) 
Sections 236,  240.    See  Attachment  (4) 
Sections  237,  242.  See  Full  Bench  RuU 

ings  by  five  Judges  (10) 
Section  240.    See  Mortgage  (4) 

See  Alienation  (2) 
Section  251.    See  Sale  (4) 
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Act  VIII.  op  1859. — (Continued,) 
Section  252.    See  Sale  (3) 
Section  254.    See  Interest  (3) 
Section  257.    See  Full  Bench  Rulings 

by  five  fudges  (9) 
Section  269.    See  Intervenor  (4) 
Section  270,    See  Priority, 

See  Full  Bench  Rulings 
by  five  Judges  (17) 
Section  284.    See  Execution  (3)  (4) 
Section  286.    See  Full  Bench  Rulings 

by  five  fudges  (2) 
Section  290.  See  Execution  (4)  (6) 
Section  337,    See  Jurisdiction  (35) 

See  Procedure  (5) 
Section  338.    See  Full  Bench  Rulings 

by  five  ^fudges  ( 1 4) 
Section  348.    See  Cross-Appeal  (i)  (2)  (3) 

See  Act  XX  VII.  of  1867 . 
Section  351.    See  Witnesses  (2J 
Sections 356,  357.    See  Procedure  (2) 
Section  374.    See  New  Grounds, 
Section  376.    See  Jurisdictioji  {17) 
Section  377,    See  Application  (i) 

See  Review  (4) 
Sections 377,  378.    :^ee  Full  Bench  Rul- 
ings by  five  Judges 

(4) 
See  Execution  (9) 
See  Jurisdiction  (4) 
Act  X.  OF  1859. 

(i)  The  words  'same  class'  in  Section 
17  refer  to  the  division  of  ryots  into 
those  having,  and  those  not  having, 
rights  of  occupancy  ...     83 

(2)  The  words  *  prevailing  rate'  in  Sec- 

tion 17  mean  the  rate  paid  by  the 
majority  of  the  ryots  in  the  neigh- 
bourhood ...    tb, 

(3)  Aperpetual  contract  by  a  lessee  bind- 

mg  his  heirs  to  the  non-relinquish- 
ment  of  the  jote  cannot  operate 
against  Section  19 ...    89 

(4)  *  Incr^e  of  productive  powers'  in 

Section  17  means  increase  in  the 
productive  powers  of  the  land  it- 
self, not  the  capacity  for  realizing  a 
higher  rent  for  building  or  other 
purposes  ...  122 

(5)  Sections  139,  142,  and  143  discussed  162 

(6)  Section  17  applies  only  to  ryots,  not 

to  zemindars  having  a  tenure  of  a 
^a/oo^t  character  ...  379 

(7)— —makes   no   provision  for  ryots 
who  have  held  since  the  time  of 
the  permanent  settlement  at  vary- 
ing rates  ...  522 
(8)  The  benefits  of  Section  6  apply  also 
to  actual  cultivators  deriving  their 
profits  from  the  produce  directly . . .  579 
Clause  2,  Section  17.    See  Enhance- 
ment (10) 
Clauses  2,  4,  7  of  Section  23  and 
Section  24.    See  Appeal  (6) 
Clause  3,  Section  17,    See  Enhance- 
ment (11) 


Act  X.  OP  1859. — (Continued.) 

Clause  6,  Section  23.    See  Estopp^ 

Clause  6,  Section  23  &  Section   25 

See  Full  Bench  Ru/x'^rg 

by  five  Judgem  C'Z^ 

Section    4.  See  Procedure  (i) 

See  Presumption  ( i)  (2 
See  Enhancement  (^s) 
Section    6.  See  Right  of  Occupa^^ay 

See  Possession  (8) 
Section    9.    See  Measurement. 
Section  13.    See  Arrears  of  Rent  i2 
Sections  15  &  22.    See  Liability  C4> 
Section  16.    See  Resumption* 

See  Jurisdiction  (4^ 
Section  17.    .S'^^  Full  Bench   /Pk^/ 

by  five  Judges  (6> 
See  Enhancement's^  {j^ 

Section  23.    See  Suit  (4) 

See  Possession  (10) 
Sections  23,  139,  143.  See  Jurisdidi 
Section  24.    See  Suit  (6)  (7) 

See  Ri^ht  of  Suit  (2) 
Section  25.    See  Ejectment  (i) 
Section  27.    See  tfnder 'Tenure, 
Section  58.    See   Full  Bench    Rult 

by  five  Judges  { 
Section  66.    See  Witnesses  (i) 
Section  67,    See  Witnesses  (2) 
Section  77.    See  Intervenor  (2) 

See  Jurisdiction  (21) 
Section  105.  See  Sale  {15) 
Sections  1 06,   151.  See  Ju risdicticn  { 
Section  1 10.   See  Sale  (13) 
Section  151.  See  Appeal. (A) 

See  Intervenor  (5) 
See  Non^tr averse. 
See  Suit  (5) 

Act  XI.  OF  1859. 

Section  5.    See  Attachment  (6) 

See  Jurisdiction  (38)  f  3^ 
See  Sale  (13) 

Act  XIV.  of  1859. 

(i)  Section  15  does  not  affect  the  general 
law  on  the  matters  to  which  it 
relates,  but  provides  a  special  re- 
medy for  a  particular  kind  of 
grievance  .,,  { 

Clause  6,  Section  I.  See  Limitation  { 
Clause  7,  Section!.  See  Limitation  { 
Clause    9,  Section  I.  See  Limitation  { 

(9)(") 
Clause  12,  Section  i.    See  Malikana  { 

See    Full  Ben 

Rulings  byf 

Judges  <i) 

Clauses  12  and  16,  Section  i.    See  Ft 

Bench  Rulings  by  three  Judges  (4) 

Clauses  15  and  16,  Section  i,  and  Secti 

2.    See  Full  Bench  Rulings  by  f 

Judges  is) 

Clause  16,   Section  i.    See  Limitati 

(13) 
Section  io«    See  Cause  of  Action  (5) 


INDKX  (civil  rulings). 


Hi 
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15. 


502 


97 


ton  14.     See  Full  Bench  Rulings  by 
four  fudges  (i) 
See  Limitation  (20) 
See  Ejectment  (i) 
See  Full  Bench  Rulings  by 
jive  Judges  (17) 
Section  20.    See  Limitation  (2)  (18)  (2) 

See  Proceeding  {2)  {2) 
See  Notice, 
SecUons  20  and  22*    See  Order, 

r"     XXV II.  OF  i860. 
I         When   applications  for  certificates 

on^f are  made,  the  Judge 

shoald  determine  who  is  entitled, 
i  and  grant  accordingly.      He  can- 

nod  make  an  order  in  respect  of  ' 
tiw  property  of  the  deceased 
Site  dncelment,  , 

S$e  Certificate  (i) 
V.  (B.C.),  1861. 
Timber  claimed  by  a  landowner  as 
having  been  washed  on  to  his  estate 
^  not  unclaimed  property  under 
Section  25,  &c. 
See  Rights  (l) 
XXIII.  OF  1861. 
Section  11.    See  Jurisdiction  (4)  (27) 

See  Finding, 
Section  35.    See  Jurisdiction  (24) 
Sedum  3)6.    See  Full  Bench  Rulings  by 

jive  Judges  {14) 
kcT  Vi.  (B.C.h  J862. 

Section  9.    See  Jurisdiction  (37) 

See  Right  of  Measurement, 

CT  X.  OF  1862. 

(I)  Revenue  in  Clause  (d).  Section   11, 

Schedule  B,  means  revenue  or  rent, 
whether  to  Government  or  to  a 
zemindar 
Clause  (</),  Section  11,  Schedule  B. 
See  Stamp  (3) 
V.  (B.C.),  1863. 

Sections  3  and  12.    See  Peons, 
XVIIl.  OF  1863. 

Section  9.    See  Affidavit, 
XXI.  OF  1863. 
Section  II.    See  Jurisdiction  (10) 

Under ,  a  case  cannot  be  stated 

for  opinion  of  High  Court  with  re- 
ference to  a  point  of  law  arising  out 
of  proceedings  in  execution 
III.  (B.C.),  1864. 
Section    87.    See   Municipal    Commis' 

sioners  (1) 
m  Section  63  enables  Municipal  Com- 
missioners, after  proper  notice,  to 
take  down  a  building  deemed  to  be 


395 


478 


in  a  ruinous  state 
See  Municipal  Commissioners  (2) 
Section  48.    See  Notice  (4) 
Section  81.    See  Notice  (3) 
XVI.  or  1864. 
Section  i3«    See  Evidence  (23) 
See  Lease  {2) 
See  Kubooleut  (3) 
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Act  XVI.  of  1864. — (Continued,) 

Section  15.    See  Suit  (2) 

See  Jurisdiction  (42) 

Section  68.  See  Registration, 
See  Deed  of  Sale. 
See  Appeal  (2) 

Act  VIII.  OP  1865  (B.C.). 
See  Jurisdiction  (19) 

Act  XI.  OF  1865. 

Section    6.    See  Jurisdiction  (5) 
Section  19.    See  Execution  (10)' 
Sections   19  and   20.    See  Full  Bench 
Rulings  by  five  Judges  (2) 
Act  X.  OF  1806. 

•  See  Liability  (7) 
See  Suit  (13) 
Act  XX.  of  1866. 

Clause  2,  Section  17^    See  Bond  (i) 
Clause  7,  Section  18.    See  Bond  (i) 
Section  49.    See  Evidence  (6) 
Section  52.    See  Heir, 
Sections  52  and  53.    See  Jurisdiction  (33) 
Section  84.    See  Appeal  {i) 
Act  X.  OF  1867. 

(i) does  not  apply  to  the  Recorder's 

Court  at  Rangoon  ...  478 

Act  XXVI.  of  1867. 

Note  e  to  Article  11,  Schedule  B,  con- 
tains no  reservation  as  to  the  stamp- 
duty  to  be  levied  on  a  petition  of 
objection  under  Section  348,  A<51 
ViII.  of  1859,  filed  by  a  pauper- 
respondent  ...  356 
Admission. 

(1)  The by  defendant  in  a  former 

suit  of  the  relation  of  landlord  and 
tenant  between  him  and  plaintiff 
is  sufficient  proof  in  a  subseq^uent 
suit  for  a  kubooleut  by  the  plaintiff*i62 

(2)  The by  judgment-debtors  of  a 

certain  rate  of  wassilat  concludes 
them  in  law  ...  241 

(3)  A   vakeel's is    legal    evidence, 

though  it  is  open  to  the  client  to 
show  that  the  effect  of  the— 
does  not  invalidate  his  claim      ...*375- 

(4)  A  party  is  bound  by  the of  his 

duly-constituted  vakeel,  where  the 

is  of  a  fact  which  the  opposite 

party  cannot  otherwise  prove     ...  485 
See  Non-traverse, 
Adopted  Son. 

An represents  his  adoptive  father, 

to  whose  share  he  is  entitled,  and 
takes  the  same  share  with  heirs 
other  than  the  leeitimately-begot* 
ten  sons  of  his  adoptive  father   ...  423 

See  Succession  (i) 

See  Mahomedan  Law  (2) 

Affidavit. 

(I)  A  person  unable  to  read  or  write  may 
be  allowed  in  verification  of  an  ■ 
to  afBx  his  ''mark,"  instead  of 
bis  ''signature,"  and  in  afTirmincr 
or  swearing  him,  the  usual  worcS 
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Affidavit. — (Continued.) 

may  be  varied  by  saying  '^  mark 
instead  of  signature,"   m  lieu  of 
"signature  " 
Alienation. 

(i)  An by  a  Hindoo  with  the  con- 
sent of  his  son  cannot,  under  the 
Mitakshara,  be  questioned  by  the 
grandson 

The contemplated  by  Section 


357 


337 


(2) 


240,  A6t  VIII.  of  1859,  is  null  and 
void,  not  only  as  against  the  credi- 
tor, but  in  regard  to  the  whole  world  544 

See  Attachment  (4) 

See  Full  Bench  Rulings  by  five  fudges  (16) 
Alluvion. 

(1)  The  land '  most  contiguous '  to  a  chur 

is  the  estate  with  which  the  chur 
comes  in  contact  along  the  ford- 
able  part  of  the  channel,  the  whole 
chur  becoming  part  of  the  tenure 
of  the  party  to  whom  the  estate 
belongs,  and  not  ceasing  to  belong 
to  him,  merely  because  the  deep 
water  between  it  and  the  estate  of 
another  becomes  fordable  ...  401 

(2)  Where  a  chur  has,  by  the  first  occur- 

rence of  a  fordable  channel, become 
part  of  A's  property,  all  further 
accretions  by  'gradual  accession' 
will  also  belong  to  ^4,  although  the 
chur  may  be  prolonged  in  front 
of  estates  not  belonging  to  him  ...    ib. 

See  Full  Bench  Rulings  by  three 
'fudges  (2) 
Amendment. 

(i)  Plaintiff  suing  an  overseer  for  the 
recovery  of  money  due  on  a  con- 
tract for  work  known  by  plaintiff 
to  be  Municipal  worlc  cannot 
amend  his  plaint  so  as  to  make  de- 
fendant liable  in  tort  for  misre- , 
presentation  of  his  authority  ...  ^06 
Ancestral  Property. 

See  Evidence  (27) 

See  Full  Bench  Rulings  by  five  fudges 
(16) 

See  Hindoo  Law  (6) 

See  Proprietary  Rights. 
Appeal. 

(1)  An  order  of  a  District  Court,  under 

Section  84  of  A6i  XX.  of  1866,  is 
not  appealable  to  the  High  Court  122 

(2)  No lies  to  the  High  Court  from 

an  order  passed  under  the  Regis- 
tration A<^  ...  283 

<3)  .Where  an  enquiry  has  been  held 
under  Section  229,  Code  of  Civil 

Procedure,  and  a  regular lies 

to  the  High  Court  under  Section 

23 1,  a  miscellaneous cannot  be 

entertained  ...  337 

(4)  No lies  from  the  order  of  a  Col- 
lector refusing  to  execute  a  decree 
as  barred  by  limitation  ...^440 


Appeal. — (Continued.) 

(5)  A  Moonsiff's  6rder  rejecting'  an 

plication  for  review  is  not  a.p 
able 

(6)  A  Collector's  decision  is  not   fi 

under  Clauses  2, 4,  and  7  of  Secrti 
23,  and    Section  24,  Act   X. 
1859,  if  to  the   cause  of   actio; 
under  one  of  these  Sections  ther< 
be  joined  a  separate  cause  of  actioi 
under  Clause  5  of  any  other  Section 
of  the  Act 

SeeAa  VIII.oJFiSsg  (ij 

See  Appellate  Court  (i) 

See  Decree  (2) 

See  Full  Bench  Rulings  by  five  Jud^ 

(/o)(ii) 
See  Jurisdiction  (4)  (28)  (35)  {^J) 
^See  Objection  (i) 
See  Practice  (i)  (2) 
See  Procedure  (5) 

Appellants. 

Persons  not  parties  in  the  original 

suit  cannot  be  added  as in  the 

Appellate  Court 
Appellate  Court. 

(i)  An has  authority  to  permit  an 

appeal  to  be  withdrawn 

(2)  Where  a  Lower ,  by  the  terms  of 

its  order  on  a  petition  for  the  appre- 
hension of  witnesses  under  Section 
168,  Code  of  Civil  Procedure,  un- 
dertakes to  see  that  proper  orders 
are  passed,  it  is  bound  to  pass  such 
orders  as  may,  in  its  juaicial  di^ 
cretion,  be  necessary  under  that 
Section 
See  Jurisdiction  (32J 

Application. 

(i)  The  fact  that  a  Full  Bench  decision 
has,  sinceihe  date  of  a  former—-, 
laid  down  the  law  in  conformity 
with  petitioner's  contention,  is  no 
'  just  and  reasonable  cause '  whv  t 
renewed  —  for  a  review  ol  a 
judgment  passed 3 yearspreviouslv 
should  be  admitted ;  a  Full  Bench 
decision  not  warranting  interfer- 
ence, in  review,  with  a  prior  deter- 
mination of  the  law 

(2)  Where  an is  made  for  a  certifi- 

cate under  Act  XL.  of  1858,  a  party 
asserting  rights  adversely  to  the 
minor  can  be  a  party  to  the  re- 
cord ...  ^ 

(3)  An for   the   refund  of  stamp- 

dutv  need  not  be  made  in  writing, 
ancl  may  be  made  by  a  mooktear 
duly  authorized  •••357 

(4)  An for  execution  of   a  decree 

need  not  be  accompanied  with 
either  the  original  decree  or  a  copv  3^2 

(5)  A  n  ■      to  restore  execution-proceeo- 

ings  struck  ofF  the  file,  which  con- 
tains not  one  of  the  particulars  set 

f 
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forth  in  Section  207,  Civil  Proce- 
dure Code,  is  not  an  ■■  to  exe- 
cute the  decree  within  the  mean- 
ing of  the  Code 

Ste  Act  XXVII.  of  i860. 

Sm  Appeal  {$) 

Sa  Execution  (9) 

St€  Limitation  (14)  (17) 

OF  R£NT. 

A  Collector  may  decree against 

the  real  lessees  in  possession,  al- 
though no  rents  have  been  previ- 
ously realized  from  them,  and  no 
written  agreement  been  executed  in 
their  names,  and  the  ostensible 
bcibler  does  not  deny  liability  ... 
(3)  Aa  agreement  executed  by  defend- 
ant in  1373,  but  making  no  meif- 
tion  of  the  oeriod  for  which  the 
rent  was  to  oe  enhanced,  cannot 
support  a  claim  for for  that 


1 


390 


^71 


*88 


year  at  an  enhanced  rate 
(3)  In  a  suit  for  -*—  where  plaintiff  had 
granted  a  pottah  providing  that  the 
calculation  of  rent  should  be  per- 
manently made  within  six  months, 
until  which  time  defendant  should 
pay  a  provisional  jumma — Held 
t!hat,  until  the  settled  jumma  had 
been  ascertained,    the  rent  due 
would  be  the  provisional  sum ;  and, 
i£dday  was  due  to  default  of  plaint- 
iff, defendant  was  entitled  to  set 
up  the  state  of  things  which  would 
be  arrived  at  if  measurement  were 
effected  ...*495 

See  Interest  (2) 

mCHllXNT. 

<i)  Where  a  party  under  the  Court's  order 
seizes  property  in  —  of  a  decree 
obtained  b^  his  own  judgment- 
debtor,  he  is  not  liable  in  a  suit  for 
damages 

(>)  In  attachinj?  a  decree  under  Act 
VIII.  of  1 859,theCivil  Court  should 
proceed  under  Section  136  alone  ; 
and  the  Collector  has  no  power  to 
attach  such  a  decree 

(3)  Where  the  purchaser  of  the  rights  of 
a  mortgagor  sold  in  execution  is 
ousted  after  foreclosure,  and  urges 
in  appeal  that  the  mortgagor  had 
DO  power  to  alienate  the  property 
as  it  was  under— -^-for  debts  prior  to 
date  of  mortgage,he  must  show  that 
the — was  made  by  himself  or  in 
execution  of  the  decree  under  which 
he  purchased,  otherwise  there  is 
held  to  be  no  sufficient  evidence 
of  — 

(4)  If,  during  the  pendency  of  a  suit,  a 
third  party,  in  execution  of  a  former 
decree,  attaches  a  plaintiff's  share 
of  the  claim  under  Section  236, 
Civil  Procedure  Ciodei  any  ^li^na- 
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Attachment. — (Continued,) 

tion  of  the  share,  while  the  attach- 
ment is  in  force,  is  null  and  void  307 

(5)  Attachment  under  Regulation  11.  of 

1806  includes  mesne-prohts        ...  450 

(6)  A  notification  under  Section  5,  Act 

XI.  of  1859,  does  not  operate  as  an 
by  the  Civil  Court  ...  481 

See  Executwn  (2) 

See  Full  Bench  Rulings  by  five  Judges 
(10)  (II) 

See  Jurisdiction  (19) 

See  Priority, 
Awards. 

Arbitrations  not  brought  into  Court 
under  Section  327,  Act  VIII.  of 
1859,  are  not  necessarily  invalid...  441 

See  Limitation  (23) 

B. 
Benamee. 

Where  the  ostensible  owner  of 

property  assents  to  its  being  dis- 
posed of to  the  prejudice  of  the 

real  owner^  the  latter  cannot  object  593 

See  Act  VIII.  of  1839  (4) 

See  Declaratory  Decree  (3) 

See  Intervener  (i) 

See  Possession  (7) 
Board  of  Revenue. 

See  Act  VIII.  of  i8s9  fel 
Bona  Fides. 

Quaere. — Whether  a  question  of 

is  one  of  law  or  of  lact 

See  Onus  Probandi  (8)  fu) 

See  Special  Appeal  (i) 
Bond. 

(1)  The  registration  of  a  —  for  nixoney 

in  wnich  land  is  pledged  as  a 
mere  collateral  security  is  not  com- 
pulsory, but  optional  ...  1 11 

(2)  A  recital  in  a  -r —  to  the  effect  ths^ 

the  money  borrowed  by  a  Hindoo 
widow  was  given  for  the  per^rm- 
ance  of  her  husband's  shradh 
is  no  evidence  of  the  fact,  and  no 
declaratory  decree  is  needed  to 
show  that  the  -^i —  was  not  given 
for  the  purpose  specified  ...  285 

See  Evidence  (6) 
Boundaries. 

In  equity,  if  through  the  default  of  a 
tenant  or  copy-holder,  there  arises 
a  confusion  01  —  of  separate  es- 
tates which  he  holds^  the  Court 
will  interfere  to  ascertain  and  fix 
them  ..,    Q4 

See  Evidence  (7) 

See  Full  Bench  Rulings  by  three  Judges. 

See  Principle  of  Proportion  (6) 
Breach  of  Contract. 

Where  the  lease  of  certain  factories 
is  set  aside  by  superior  authority, 
and  the  lessees,  after  agreeing  to 
deliver  up  all  the  manufactured 
indigo,  failed  to  do  so,  the  remedy 
is  by  suit  for  damages  for-*—  ...  367 
.  S4^  Jurisdiction  (i)  (34) 
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BUTWARRAH. 

See  Regulation  XIX,  of  1814, 

C. 
Cancblment* 

It  IS  a  power  inherent  in  every  Court 
of  Justice  to  recall  an  order  ob- 
tained from  it  by  fraud  or  mis- 
representation '  ...  394 
See  Full  Bench  Rulings  by  five 
Judges  (8) 

Cause  of  Action. 

(1)  Where  a  plaintiff,  urging  false  re- 

presentations regarding  the  lots 
included  in  a  putnee  settlement, 
haS|  in  a  former  suit  to  recover  con- 
sideration-money and  excess  rents, 
obtained  consequential  damages, 
he  cannot  in  a  second  suit  get  back 
so-called  excess  of  rent  paid  by 
him  in  terms  of  the  putnee-pottah 
since  the  first  suit  ...   121 

(2)  When  once  the is  matured,  the 

subsequent  occurrence  of  further 
charge  after  or  before  adjudication 
of  the  original  matter  does  not 
originate  a  fresh ...  ib, 

(3)  Where  parties  in  possession  sue  for 

declaration  of  title,  alleging  that 
defendant  has  not  only  caused  a 
demarcation  to  be  made  behind 
their  backs,  annexing  a  slice  of 
their  lands,  but  has  also  sued  plai  nt- 
iff's  tenants  for  rent,  and  proceed- 
ed to  enforce  a  measurement,  a  suit 
will  lie  ...  380 

(4)  A   defendant's   letter   in   reply   to 

plaintiff's  attorney,  refusing  to 
remove  stones  stacked  on  land,  of 
which  plaintiffs,  as  proprietors,  sue 
to  recover  possession,  is  not  a 535 

(5)  Where  a  co-owner,  fraudulently  fail- 

ing to  pay  his  share  of  rent, 
permits  a  putnee  to  be  sold  for 

arrears,  the  other  co-owner's 

accrues  at  date  of  sale  ...  554 

(6)  An  owner's  —  against  a  part^r  in 

possession  of  lost  property  arises 
from  the  date  of  the  latter's  refusal 
to  restore  it,  and  a  suit  to  recover 
it  must  be  brought  in  the  district  in 
which  it  is  found  ...  5^^ 

See  Act  VI IL  of  1859  (8) 

See  Full  Bench  Rulings  by  four 
Judges  (I) 

See  Jurisdiction  (43) 

See  "Mahomedan  Wife  (i) 

See  Mortgage  (3) 

See  Possession  (3) 

Caveat  Emptor, 

— — -  applies  where  a  party  purchases 
an  estate  sold  in  execution  after 
notice  of  other  claimants  besides 
judgment-debtors  ...  556 

Certificate. 

(i)  A  Judge  is  not  required  to  ascertain 
whetner  there  are  debts  due  to 


Certificate. — CContinued.) 

deceased's  estate  before  gran  tin  s^ 

under  Act  XXVII.  of  i860  . 

(2)  A r  under    Act   XL.    of     185 

ought  not  to  be  issued,  where  thon 
is  neither  present  right  nor  pro 
spective  possession 

See  Act  XXVIL  of  i860. 

See  Cancelment, 

See  Costs  (5) 

See  Guardian  (2) 
Cess. 

A  Government  lessee  cannot,  where 
there  is  no  contract,  sue  for  de- 
claration of  right  to  levy  a  — 
upon  a  jotedar  grazing  his  cattle 
on  his  own  jote  within  the  precincts 
of  the  lessee's  mehil  ... 

Champerty. 

(1)  Every  purchase  of  a  suit  is  not  — — 

(2)  Whether  there  is  any  law  against 

or  maintenance  in  Bengal  . . . 

Choses  in  Action. 

are  assignable  in  this  country 


(2) 


(3) 


also  in  England,  although  at  la\if 
the  assignee  cannot  sue  in  his  own 
name 

Civil  Amben. 

(i)  Objections  to 's  report  with- 
drawn before  a  Deputy  Collector 
cannot  be  revived  in  Lower  Ap- 
pellate Court  ...* 

There  are  no  limits  to  the  powers 
conferred  by  Act  VI II.  of  1859  on 

a for  the  purpose  of  making 

investigation  ...  < 

A 's  report  must  be  considered, 

even  though  the  Court  exercised 
an  unwise  discretion  in  giving  him 
too  extensive  powers  ...  * 

See  Evidence  (28)  (23) 

See  Local  Investigation, 
Civil  Court. 

See  Ju/isdiction  (6)  (38)  (42) 

Code  of  Civil  Procedure. 

See  Act  VIII.  of  1859  and  XXIII, 
1861. 

Code  of  Criminal  Procedure. 

Section  318.    See  Limitation  (22) 

Collection  Charges. 

Surunjamee  should  be  allowed  upon 
the  amount  actually  collected,  not 
upon  the  net  proceeds  coming  to 
the  zemindar 

Compensation. 

Equitable  — —  is  not  due  to  a  de- 
fendant who  has  trespassed  and 
built  a  wall  on  plaintiti's  land   ... 

Confirmation. 

See  Limitation  (2)  (8) 
See  Right  of  Suit  (4) 
See  Suit  (3) 

Conjugal  Rights. 

See  Jurisdiction  <4o) 
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■RUCTION. 

Where  a  bill  of  lading  provides  that 
nil  claims  must  be  made  at  the  port 
of  Calcutta,  the  preferring  of  a 
claim  in  Calcutta  is  precedent  to  a 
suit  in  the  Court  of  the  Recorder 
of  Rangoon  ...  396 

See  Pre-emption. 

IXTRACT. 

10  PVauduIent   misrepresentation    may 

entitle  a  parly  to  avoid  a 

altog-ether ;  but,  if  he  abides  by  it, 
he  cannot  have  its  terms  altered  by 
ibe  Civil  Court 

U)  Long    inaction   after   a  party   to  a 

has  become  aware  of  his  right 

to  repudiate,  it  must,  when  unac- 
counted for,  be  held  in  equity  to  b^ 
a  ratification 

15)  Where  an  overseer  of  a  Municipal 
office  makes  a which  is  ig- 
nored by  the  Municipality,  it  is  held 

that,  the being  a  quasi , 

be  cannot  be  held  personally  liable 
in 

(4)  A  suit  for  (so-called)  damages  on 

the  ground  that  defendants  had 
agreed  to  pay  '  damages'  in  the 
event  of  their  leaving  his  bazar  to 
scU  in  another  can  be  maintained, 

being  an  action  on  ,  but  the 

sum  s(/pu/atcd  to  be  paid  is  only  a 
penahy 

(5)  Where  a  defendant  fails  to  makeover 

lands  which  plaintiff  has  contracted 
to  buy,  the  Litter  may  sue  for  speci- 
fic performance  as  for  damages, 

but  cannot,  under  the ,  sue  to 

recover  lands  he  did  not  buy 

I       SeeActX.o/i8s9  (3) 

[       See  Eindence  (23) 

I       See  Ejectment  (3) 

PSTS. 

\\)  The  Court  may  exercise  the  largest 

discretion   in  awarding  ,  but 

with  special  reference  to  all  the 
circumstances  of  the  case 

p)  Where  a  special  appellant  to  the 
High  Court  fails  as  to  a  portion  of 

his  appeal,  the of  that  Court 

arc  decreed  against  him  ...* 

(3}  Where  one  of  several  judgment-debt- 
ors jointly  liable,  having  paid  more 
than  was  due  as  between  him  and 
his  co-defendants,  sues  for  the  ex- 
cess, it  is  not  necessary  to  make  a 
defendant  who  has  also  paid  more 
than  his  share,  a  party  to  the  suit ; 

but,  if  so  made, should  not  be 

refused  him 
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'4)  Where  one  has  been  needlessly 
made  a  party  in  a  suit,  he  is  en- 
titled to on  the  usual  scale  on 

amount  of  the  suit 

Vol.  IX. 


ib» 


Costs.— (Continued.) 

(5)  Where  a  petition  for  a  certificate 
under  Act  XL.  of  1858  is  so  word- 
ed as  to  obtain,  though  not  tx- 
pressly  asking  for,  a  certificate  to 
manage   a  particular  pergunnah, 

the  applicant  is  liable  for  the 

of  a  party  entitled  to  object  to  the 
grant  of  such  certificate  '..459 

Criminal  Court. 

See  Evidence  (1) 

Cross-appeal. 

(i)  A  respondent  may,  in  a ,  object 

to  any  part  of  the  first  Court's 
judgment  affecting  the  appellant's 
interests  only,  but  cannot  open  a 
question  between  himself  and  co- 
respondents ;  ihe  contest  being  be- 
tween two  parties  equally  interest- 
ed, and  not  with  third  parties     ...     78 

(2)  Where  a  plaintiff's  suit  is  dismissed, 

and  a  defendant  appeals,  acting  in 
the  same  interest  with  plaintiff,  the 

latter  cannot,  byway  of ,  argue 

that  his  suit  was  wrongly  dismiss- 

^^  ...  273 

(3)  A  — — *  should  be  filed  at  the  com- 

mencement of  the  hearing  of  the 
appeal,  and  the  objection  should 
be  in  a  written  form  on  properly 
stamped  paper;  it  is  too  late  to 
take  objection  under  Section  348, 
Act  VI II.  of  1859,  when  the  Appel- 
late Court  has  given  its  deci- 
sion ...»375 
Cross-decree. 

Where  in  a  suit  for  resumption 
of  land  plaintiff  obtains  a  decree 
for  a  portion  of  her  claim,  and,  on 
review,  obtains  a  further  decree  for 
the  rest,  which,  however,  is  reversed 
on  appeal,  these  two  judgments 
and  decrees  must  be  treated  as  one 
wherein  judgment  is  given  in  part 
to  plaintiff  and  in  part  to  defend- 
ant, and  the  Court  must  issue 
warrant  of  execution  only  for  as 
much  as  is  due  to  the  party  execut- 

'"ff  ...  590 

Cultivators. 

See  Act  X.  0/  iSsQ  (S) 

D. 

Dakiiilaiis. 

See  Evidence  (13) 
Damages. 

(i)  Where  it  is  proved  that  defendants 
maliciously,  and  from  gross  neg- 
ligence, allow  their  cows  to  trespass 
and  destroy  indigo*plants,  the  case 
is  one  of  tort,  and  the  plaintiff  is 
entitled,  not  to  the  mere  value  of 
the  growing  plants  destroyed,  but 

to  substantial compensating 

for  loss  of  profit  ...   156 

2-a 
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Damages. — (Continued.)  * 

(2)  A  plaintiff  is  not  entitled  to  recover 

as anything  beyond  what  he 

has  actually  sustained  ...  212 

{3)  A  father  as  guardian  of  his  minor 

son   can   sue  to  recover  for 

personal  injuries  received  by  the 
son  ...  327 

See  Attachment  (i) 
See  Breach  of  Contract, 
See  Cause  of  Action  (i)  (2)  (3) 
See  Contract  (4) 
See  Decree  (i) 
See  yoint-decree. 
See  jurisdiction  (i)  (8)  (20) 
Debt. 

See  Hindoo  Widow  (5) 

Declaration. 

See  Evidence  (9)  (26) 
See  Jurisdiction  (18) 
See  Onus  Probandi  {^) 
See  Suit  (3) 

Declaratory  Decree. 

(i)  In  a  suit  for  a  declaration  of  right, 
where  the  right  ceases  pending  the 
suit,  plaintiff  is  not  entitled  to  a 

decree  ;  and  a of  title  will  not 

be   given   when    plaintiff's    claim 
would  have  been  bound  by  limita- 
V  tion,  had  he  sued  for  possession...   131 

(2)  A  bon/l'fde  purchaser  of  a  transfer- 

able tenure  may  sue  for  a , 

though  his  name  is  not  registered 
in  the  zemindar's  shcrishta 

(3)  In  a  suit  brought   by  reversionary 

heirs  to  declare  that  property  stand- 
ing in  the  name  of  defendant  had 
been  purchased  by 'the  ancestor  in 
his  name  benamee 

(4)  A that  defendant  is  holding  at 

a  certain  rate  of  rent,  before  any 
rent  is  in  arrear,  does  not  compel 
payment  at  that  rate,  without  a 
fresh  suit  ..*2g2 

(5)  To  entitle  a  plaintiff  to  a  bare  declar- 

ation of  right,  he  must  show  some 
act  by  defendant  which  invades 
that  right,  or  would  justify  an  in- 
junction or  decree  for  damages, 
or  a  decree  for  delivery  of  posses- 
sion 

(6)  In  suits  for s  under  Section  15, 

Act  VIII.  of  1859,  the  Court  may 
grant  or  withhold  relief,  each  case 
bein^  judged  by  its  own  particu- 
lar circumstances 

(7)  The  mere  fact  of  alienations  by  a 

Hindoo  widow,  not  binding  on 
reversioner  after  her  death,  docs 
not  entitle  him  to  a 
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(8)  — -  ou^ht  not  to  be  made  in  wholly 
one-sided  cases,  where  they  would 
not  be  binding  on  the  interested 
parties,  if  defendant  should  estab- 
lish his  right 
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Declaratory  Decree. — (Continueri.J 
(9)  Where  no  action  is  taken  on    docu' 
ments  alleged  to  be  forgeries,  and 
plaintiff's   rights  are   in    no     -^'ny 
prejudiced,  the  Court  cannot  inakc 
any  binding  declaration  of  rig^ht... 
See  Bond  (2) 
See  Cess. 
See  Right  of  Suit  (3) 

Decree. 

(i)  The  dena-pauna  clause  in  a  deed  of 
purchase  does  not  make  the   pur- 
chaser liable  for  so  purely  personal 
a  debt  as  that  created  by  a  — ^— 
for  damages  on  account  of  mali<> 
cious  and  wrongful  conduct 
(2)  Where  a  Civil  Court  refuses  to  exe- 
cute a  decree  of  adjudication  ac- 
cording to  conditions  or  compro- 
mise, applicant  should  appeal,  and 
not  proceed  by  a  regular  suit 
See  Attachment  (i)  (2) 
See  Cross-decree, 
See  Declaratory  Decree. 
Sec  Execution  (13) 
See  Interest  (i) 
See  Joint-decree, 
Decree-holder. 

See  Execution  (li) 
Deed  of  Sale. 

A  registered has  priority  over  an 

unregistered  one  of  an  earlier  date, 
even  where  the  registry  was   op- 
tional 
See  Evidence  (18) 
Defendants. 

Persons  whose  claims  must  neces- 
sarily be  taken  into  consideration 
before  deciding  on  the  plaintiff's 
title  should  be  joined  as  —  in  a 
suit 
Denial. 

Sec  Evidence  (15) 

Dispossession. 

It  is  not  necessary  for  a  plaintiff  to 
prove  that  he  was  dispossessed  on 
the  date  mentioned  in  the  plaint... 

Distraint. 

See  Act  X,  of  i8^g  (5) 
See  Jurisdiction  (7) 
See  Suit  (4) 

Division  of  Parent  Estate. 
.9^^  Ryot, 

Dormant  Partner. 

See  Liability  (2) 

E.  ^ 

Ejectment. 

(i)  A  tenant  in  possession,  after  expiry 
of  lease,  can  only  be  ejected  by  due 
course  0/  law,  and,  if  illegally  dis- 
possessed, may  sue  to  recover  pos- 
session .,.* 
(2)  A  party  in  legal  possession  under  a 
lease  from  a  lakherajdar  cannot  be 
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:tment. — (Continued,) 

summarily  ejected  by  the  zemindar 
without  the  intervention  of  the 
Court  ...   1 68 

3)  Proprietors  cannot  oust  co-proprie- 
tors from  lands  which  they,  as 
tenants,  have  brought  under  cul- 
tivation ...     29 


. 


See    Full   Bench    Rulings    by  five 
Judges  (17) 


B%VCEMBNT. 

(i)  Where  the  right  to  enhance  is  based 
on  excess  area,  plaintiff  is  entitled 
to  a  fair  and  equitable  rate         ...     65 

{2)  W^ere  defendant   pleads  a  pottah 

entitling  him  to  hold  free  from 

under  Section  4,  Act  X.  of  1859,  he" 
cannot  plead   protection    on   the 
ground  of  uniform  payment  for  20 
years  ...*I49 

(3)  A  plaintiff  failing  to  prove  ground 

of by  showing  that  defendant 

held  at  lower  than  the  prevailing 
rate  is  not  entitled  to  a  decree  at 
the  rates  which  defendant's  lands 
would  bear  ...»  ib, 

(4)  To  Lar ,  proof  must  be  given  of 

uniform  payment  for  at  least  the 
greater  part  of  20  years,  and  for 
years  in  the  early  as  well  as  in  the 
later  portion  of  the  same  ...*27o 

(5)  The  words  'surrounding  rates'  are 

not  tantamount  to  the  ground  of 
— ^indicated  in  Section  i7,Act  X.*292 

f6)  Principle  of  proportion  applicable  in 
a  suit  for ,  where  the  expen- 
diture is  stationary,  and  the  value 
of  produce  has  increased  ■••*347 

';)  The  mere  fact  of  a  ryot's  produce 
having  increased  in  value,  and  of  his 
rent  being  materially  below  that 
paid  for  similar  lands  in  the  neigh- 
bourhood,are  notsufficient  grounds 
for under  Section  17,  Act  X.. 

1859  ...*349 

(8)  To  enhance  under  Clause  i,  Section 

17,  Act  X.,  it  is  essential  that  the 
higher  rates  in  the  neighbourhood 
s)iould  be  paid  by  ryots  of  the  same 
class,  and  having  similar  advan- 
tages ...»  ih, 

(9)  The  value  of  produce  having  doubled 
or  trebled  is  not  a  sufficient  reason 
for  doubling  the  rate  of  rent,  except 
where  new  rates  of  rent  are  not  to 
be  found,  a  fair  rate  may  be  ascer- 

;  tained  by  finding  the  rale  pnid  by 

'  similar  ryots  for  similar  lands    ...*392 

(10)  Claims  to on  the  basis  of  in- 
creased produce  and  increased 
value  of  produce  are  not  incompa- 
tible; and,  if  otherwise,  plaintiff 
ought  not  to  be  deprived  of  the 
benefit  of  one  or  other  of  the  con- 
ditions under  Clause  2,  Section  17, 
Act  X.  of  1859  ...♦476 


Enhancement. — (Continued,) 

(ri)  Where  a  tenant  holds  more  land 
than  he  pays  rent  for,  and  the  ex- 
cess lies  within  the  land  originally 
leased  to  him,  the  landlord  is  en- 
titled to ...*476 

(12)  A  landlord  suing  for  a  kubooleut  is 

bound  to  show  the  reasonableness 
of  his  demand,  and  a  fortiori  that 
defendant  holds  the  particular  land 
specified  ...*522 

(13)  No  tenures  are  liable  to by  judi-  - 

cial  proceedings,  except  those  of 
ryots  having  right  of  occupancy... *552 

See  Full   Bench    Rulings    by  five 

Judges  (5) 
See  Kubooleut  (i) 
See  Onus  Probandi  (3) 
See  Presumption  (i) 

Estoppel. 

(1)  The  dismissal  of  a  suit  for  declara- 

tion of  plaintiff's  right  to  receive 
rent  from  a  tenant  of  a  portion  of 

an  estate  is  not  an in  a  suit 

to  establish  his  general  right  as 
proprietor  ...  461 

(2)  A  suit  for  a  kubooleut  in  which  the 

rate  of  rent  is  the  subject-matter, 
and  the  question  of  the  right  of 
occupancy  is  not  the  main  point,  is 
not  an to  a  suit  for  re-posses- 
sion under  Clause  6,  Section  23, 
Acl  X.  of  1859  ..■*595 

Evidence. 

(1)  A  proceeding  of  a  Criminal  Court  is 

not  admissi ble  as ,  a  Civil  Court 

being  bound  to  find  the  facts  for 
itself  ...     77 

(2)  Reports  of  officers  appointed  under 

Regulation  I.  of  18 14  may,  under 
certain  circumstances,  be  accepted 
as quantum  valeat  ...     86 

(3)  A  Judge  is  wrong  in  calling  for  and 

acting  upon  the of  an  expert, 

in  proof  of  the  genuinenessor  other- 
wise of  an  agreement  relied  upon 
in  a  suit  for  arrears  of  rent  at  an 
enhanced  rate  ...*88 

(4)  A   proceeding  in  an   A<51  IV.  case 

between  entirely  different  parties 
is  no in  a  civil  suit  ...     91 

(5)  An  authenticated  copy  of  a /i«5/flJo(7</, 

filed  under  Regulation  VIII.,  1800, 

is  no against  third  parties   ...*io5 

(6)  The  reception  as of  an  unregis- 

tered bond  for  money  pledgmg 
land  as  collateral  security  is  not 
barred  by  Section  49  of  the  Regis- 
tration A6i  ...   Ill 

(7)  Oral is  sufficient  to  prove  bound- 

aries ...  125 

(8)  Mo  dakhilah,  or  document,  unless  of 

very  old  date,  or  for  special  reason, 

is  admissible  in ,  unless  attested*  147 

(9)  Section  47,  Act  II.  of  1855,  refers  to 

~  declarations  in  cases  of  pedigree  of 
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Evidence. — (Continued  J 

deceased   persons   not   related  to 
the  family ;  such  declaration  being 

admissible  as in  the  same  way 

as  those  of  deceased  members    ... 

(10)  Oral may  alone  be  sufficient  to 

prove  possession 

(11)  What  is  sufficient to  warrant  a 


151 


155 


m4 


presumption  of  a  uniform  rate  of 
payment  for  20  years  will  depend 
on  the  circumstances  of  each 
case  ...*i58 

(12)  Settlement-papers  are    only   corro- 

borative  ,  and  arc  not  sufficient 

legal of  the  yearly  rental     ...*239 

(13)  Unattested  dakhiiahs  without   cor- 

roborative  are    not    sufficient 


(14) 


of  payment  of  rent 


241 


(15) 


In  a  suit  for  arrears  of  rent,  where 
plaintiff,  after  allowing  an  abate- 
ment on  defendant's  allegation  that 
a  dacoity  had  taken  place  in  her 
house,  claimed  full  rents  on  finding 
from  a  judgment  of  the  High 
Court  that  no  dacoity  had  taken 
place — Held  that  the  High 
Court'sjudgment  was  admissible  to 
ascertain  the  truth  of  plaintiff's  casc*246 

A  copy  of  a  document  should  not 
be  received  in until  all  legal 


means  have  been  used  to  procure 
the  original ;  and  a  party's  denial 
in  pleading  that  he  has  the  docu- 
ment does  not  justify  the  omission  of 
the  processes  the  law  provides  for 
his  testimony,  and  his  being  called 
upon  to  produce  the  original  deed  248 

(16)  Where    an  original   pottah    relied 
on  cannot  be  produced,  secondary 

is  admissible  ;  but  the  Judge 

should  be  satisfied  that  it  gives  a 
true  version  of  contents  of  the  docu- 
ment, and  that  there  is  sufficient 
of  its  execution 


Evidence. — (Continued.) 

(22)  Where   a    considerable    time      has 

lapsed  of  enjoyment  and  appaxent 
acquiescence,  a  purchaser   from  a. 
Hindoo    widow    need     not     show  1 
anything  more  than  the  fact  of  a  | 
sale    made   to    him    under    some 
ostensible  plea  of  necessity  ...   ; 

(23)  A  deed  of  sale  not  registered  cannot 

be  received  as of  a  contract, 

but  Section  13,  ActXVI.,  1864,  does 

not  exclude  other ,  or  s^y  that    | 

no  contract  purporting  to  create  or 
transfer  any  right  or  interest  in 
land  shall  be  recognized  by  the 
Civil  Court  unless  reduced  to 
writing  ...  3 

(24)  Documentary tendered     by     a 

plaintiff  cannot  be  rejected  merely 
because  it  had  not  been  adduced 
in  a  former  suit  to  which  plaintiff 
was  a  party  •..   3^ 

(25)  In  a  suit  on  a  kobalah  in  which 
defendant  rdios  on  a  deed  of  gift 
from  a  third  party  who  is  also 
vendor  of  the  plaintiff,  it  is  an  error 
in  law  to  look  into  a  written  state- 
ment made  by  the  third  party  after 
defendant's  deed  in  a  case  to  which 
the  latter  was  not  a  party,  and  to 
take  for  a  standard  a  signature  in 
a  deed  sought  to  be  set  aside  as 
spurious 

(26)  A    writing    under    the   hand 
deceased  husband  giving  his  wife 
power  to  adopt  is of  a  declara- 
tion of  fact  ...  4dii 

(27)  The  existence  of  a  decree  against 

the  father  is  not  sufficient of 

necessity  for  selling  the  son's  inter- 
est in  ancestral  property  ...  46J 

taken  by  a  Civil  Ameen  as  to 


(17)  Where  there  is  no  presumption  of 

mortgage,  oral to  vary  the  ex- 
press terms  of  a  deed  of  absolute 
sale  is  inadmissible 

(18)  Documents     diverting     inheritance 

must  be  proved  by  legal before 

they  can  become  operative 

(19)  There  is   no  proper   trial  of  a  case 

where  a  Judge  estimates  parol 
testimony  by  means  of  documents 
which  ought  not  to  be  dealt  with 


24S 


251 


257 


as 


(20)  Where    defendant's    written  state- 

ment is  referred  to  as in  plaint- 
iff's favor,  the  whole  of  it  becomes 
in  the  suit 

(21)  Where  fresh is  tendered  after 

the  issues  in  a  case  are  settled,  the 
grounds  on  which  it  was  not  ten- 
dered before  must  be  stated ;  and 
the  Judge  may  either  receive  or 
reject  it,  stating  his  reasons  on  the 
record 


'274 


290 


294 


I  ui  c:  III 

side  as      i 


(28) . 

the  fact  of  possession  is  legal      ...  4g| 

(29)  Whether  secondary is  admissible      ; 

in  the  place  of  primary  must  be 
*     determined   by   the   Court  which      1 
tries  the  case,  such  determination,      j 
when   come  to   without  sufficient      | 

,  being  open  to  special  ap-      i 

peal  ...  5H 

(30)  A   party   desirous  of  adducing  se-     ] 

condary of  the  contents  of  an 

unregistered  document  must  show 
that  the  non-registration  is  not  his 
fault,  or  that  it  is  owing  to  fraud 
in  the  opposite  party  ...  52 

(31)  An   obscure  pottah    may  be  eluci- 

dated by  oral  testimony  ...  5 

(32)  for  or  against  a  party  having 

no  opportunity  to  examine  witness- 
es or  rebut  their  testimony  is  not 
admissible  without  his  consent    ...*58f 

(33)  The  report  of,  and taken  bj',  an 

Ameen  deputed  by  a  Civil  Court 
to  enquire  into  a  question  of  pos- 
session are  admissible  under  Sec- 
tion 180,  Aa  VIM.  of  1859       ...  601 1 
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w.  >f  c  E. — (Co  n  tin  ued.) 
See  Admission  (3) 
See  Income-tax  Papers. 
See  Issfimnuvissee  Papers, 
See  yummabundee  Papers. 
See  Kubooleut  (i) 
See  Onus  Probandi  (i) 
See  Possession  (2)  (4)  (11) 
See  Rights  {I ) 
See  Written  Statement. 

;:VCTION. 

A  lessor  who,  notwithstanding  Lower 
Court's  decree  against  him,  com- 
pels payment  of  rents  which  he 
had  agreed  to  deduct  in  case  his 
special  appeal  was  unsuccessful, 
must  pay  interest  if  the  result  of 
the  litigation  is  against  him  ...  272 
KCEss  Area. 

See  Enhancevient  (1) 

XECUTION 

(i) proceedings  by  Revenue  Courts 

f  are  final,  and  cannot  be  interfered 

with  except  on  some  special  ground    80 
cases  in  which  sale  or  other  pro- 


l3) 


ceedings  are  stayed  for  a  fixed  pe- 
riod, at  the  request  of  the  debtor, 
and  with  consent  of  the  decree- 
holder,  should  not  be  struck  off 
till  the  period  has  expired ;  and,  if 
struck  off  by  an  order  providing 
continuance  of  attachment,  sale 
may  follow  within  the  period  with- 
out a  fresh  attachment  ...  205 

(3)  A   decree  may  be  sent  to  another 

Court  for only  when  it  cannot 

be  executed  within  the  jurisdiction 
of  the  Court  whose  decree  it  is. 
There  is  no  intermediate  procedure 
between  these  two  ...  346 

(4)  Where  a  judgment-debtor  contends 

that  the  balance  due  on  a  decree 
of  the  High  Court  transmitted  for 

under  Section  284,  Act  VIII. 

of  1859,  is  less  than  that  for  which 

is  sought,  the  Judge  has  no 

jurisdiction  to  enquire  into  the 
question,  but  may,  under  Section 

290,  stay ,  pending  a  reference 

to  the  High  Court  ...  ^fii 

(5)  In  executing  a  decree  for  mesne- 
profits,  the  Court  does  right  to  ex- 
clude from  the  account  lands  yield- 
ing no  profit,  regarding  which  it 
has  not  been  shown  that  they  might 
have  been  disposed  of  profitably . . .  369 

(6)  A    Deputy    Collector    executing    a 

decree  against  a  party  holding 
another  decree  from  his  own  Court 
ought,  instead  of  selling  that  other 
decree,  to  appoint  a  manager  un- 
der Act  Vi  1 1,  of  1859  to  realize  the 
judgment-debt  thereon  ...  372 

(7)  A  Court  executing  a  decree  for  the 

recovery  of  a  share  of  an  ijma'ee 
family  talook  is  bound,  under  Sec- 


ExECUTioN. — (Continued.) 

tion  223,  Act  VIII.  of  1859,  to  put 
plaintiff  in  possession  of  the  im- 
moveable property  adjudged ;  nor 
should  this  be  a  bar  to  her  being 
put  into  more  direct  and  actual  pos- 
session under  Section  223  ...  454 

(8)  The  purchaser  of  an  under-tenure 

sold  for  arrears  of  rent,  being  no 
party  to  the  suit,  cannot  plead  li- 
mitation against  a  decree-holder 
seeking  to  execute  his  decree 
against  it.  He  could  only  be  heard 
under  Section  229  or  230,  Act 
VIII.  of  1859;  and,  if  under  the 
former,  a  wide  discretion  can  be 
exercised  by  the  Court  ...  486 

(9)  A  Court  is  not  bound  to  grant  a  se- 

cond application  for ,  unless 

satisfied  that  the  failure  of  the  first 
process  is  not  attributable  to  the 
applicant's  own  fault  ...  527 

(10)  In  authorizing  immediate of  a 

Small  Cause  Court  decree,  the  Le- 
gisl.:iture  did  not  intend  that  the 
debtor  should  be  protected  from 
arrest  until  he  could  return  home. . .  549 

(11)  An  order  of  Court  restoring  one 

case  to  the  file  is  no  guarantee  of 
decree-holder's  bona fides^  and  is 
no  better  protection  against  limita- 
tion than  the  petition  on  which  it 
is  passed  ...  565 

(12)  No  question  of  limitation  can  arise 

in  the of  a  decree  for  a  por- 
tion of  plaintiff's  claim,  which  be- 
comes  incapable  of as  soon 

as  the  High  Court's  adverse  de- 
cree in  appeal  for  a  larger  sum  is 
passed ;  but  the  latter  can  only  be 
executed  to  the  extent  of  the  differ- 
ence between  the  two  decrees     ...  590 

(13)  A  decree  in  one  suit  in  which  no  re- 

ference is  made  to  a  decree  in  an- 
other is  no  bar  to  the of  such 

other  decree  ...  596 

"see  Act  XXI.  of  1863. 
)ee  Application  (4) . 
See  Cross-decree. 
See  Full  Bench  Rulings  by  five  Judges 

(2)  (3)  (II)  (12)  (14) 
See  jurisdiction  (6) 
See  Liability  (5) 
See  Money-decree. 
See  Practice  (2) 
See  Procedure  (3) 
Ex- PARTE  Judgment. 

Where  a  decree  for  possession  is  pass- 
ed without  any  special  orders  un- 
der Section  1 16,  Act  VIII.  of  1859, 
regarding  a  defendant  who  did  not 

appear,  there  has  been  no ...  597 

Expenditure. 

See  Mesne-profits  (6) 
Expert. 

See  Evidence  (3) 
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Extra-judicial  Advice. 

A  Judge  should  not  recommend  fu- 
ture litigation,  or  advise  particular 
modes  thereof  ...*3oi 

Extra-judicial  DECisioijrs. 

Where  questions  are  not  before  a 
Court  judicially,  its  decision  is  a 


nullity 


F. 


...♦170 


Finding. 
A- 


■,  according  to  original  decree, 


and  not  contested  in  time,  becomes 
final  ...  241 

Foreclosure, 

'Application'  for ,  as  used  in 

Section  7,  Regulation  XV 11.,  1806, 
means  the  whole  transaction  end- 
ing with  the  notification  to  mort- 
gagor ;  the  year  of  grafce  for  pay- 
ment and  the  year  necessary  to 

complete running  from  date 

of  notification  ...   116 

Fraud. 

It  is  a  sufficient  proof  of if  the 

fact  of  ownership  as  represented  in 
an  advertisement  inviting  pur- 
chasers is  false,  and  the  person 
making  the  representation  had  a 
knowledge  of  a  fact  contrary  to  it  371 

See  Cause  of  Action  (5) 
See  Refund  (i) 

Fresh  Issues. 

See  Remand  (2) 

Full  Bench  Decisions. 

See  Application  (i) 

Full  Bench  Rulings  by  three  Judges. 

(I)  A  Civil  Court  is  not  competent  to 
order  the  name  of  a  purchaser  of 
the  rights  of  the  plaintiff  in  a  suit 
to  be  substituted  for  that  of  the 
plaintiff,  or,  upon  the  application 
of  the  party  so  substituted,  to 
allow  the  suit  to  be  withdrawn. 

Such  an  order,  if  made,  is  made 
without  jurisdiction,  and  is  not  an 
order  of  that  description  in  respect 
of  which  the  f.egislature  intended 
either  to  give  or  to  deny  the  right 
of  appeal.  But  the  order  is  one 
which  the  High  Court  may  set 
aside  in  the  exercise  of  the  super- 
intendence vested  in  it  by  Section 
15  of  24  and  25  Victoria,  C.  104...  309 
(2)  Under  Regulation  XI.  of  1825,  a 
right  of  property  in  land  gained  by 
alluvion  from  a  river  (the  bed  of 
which  is  not  the  property  of  an  in- 
dividual) is  acquired  in  two 
modes ;  firsts  where  the  land  is 
gained  by  gradual  accession  by  the 
recess  of  the  river,  in  which  case  it 
becomes  the  properly  of  the  person 
in  possession  of  the  estate  to  which 
the  land  is  an  increment ;  and, 
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F»  B.  Rulings  by  three  Judges.— ^Ce?^"^^"^^*' 
secondly,  when  a  chur  or  island  19''^^  in  I 
thrown  up  in  a  large  navigablqtiodaw 
river,  and  the  channel  between  liing  op 
such  chur  or  island  is  fordable  at'CToperly 
any  season  of  the  year,  the  acces-Jtihihcb 
sion  is  an  accession  to  the  land  or-:!  an  en 
tenure  most  contiguous.  -.'h  Court 

The  ownership  of  trie  old  site  does^feal. 
not  give  a  title  to  re-formation   ..Jaajodo 

(3)  Where  a  decree  is  obtained  against  ajf-ierce,  \ 

Hindoo  widow  as  guardian  of  hen:i 
son  as  well  as  in  her  own  right  foA  rules  lai 
a  debt  contracted  jointly  by  hcHLoiiS22 
and  her  husband,    the  husband'sjiect  onh 
property  is  liable    to    satisfy  th< 
whole  decree ;    and    the   wife  is 
therefore,  entitled  to  sell  as  mud 
•^       of  the  estate  as  is  necessary  to  rai» 
the  full  amount  of  the  debt 

(4)  Held  by  the  Divisional  Bench  tha    ^ 

the  widow  of  a  Mussulman  in  pos  '•*  north 
session  of  her  husband's  estate  unJ  ^^  Ti 
der  a  claim  ofdower  has  a  lien  upon  ^  i^ol  i 
it,  and  is  entitled  to  possession  as  ^^  pw" 
against  those  entitled  as  heirs,  till  ^  in 
her  claim  is  satisfied.  Should  the  ^'-^^  tn 
widow,  in  such  a  case,  be  deprived  Q^Qsc  2 
of  possession  by  a  decree  in  favoi  w* inter 
of  heirs  who  take  with  notice  cl  ^  any  ( 
her  claim  to  dower,  and  more  parJ  j^ttrai 
ticularly  where  her  right  to  sua»'»eprou 
has  been  expressly  reserved,  the  wesnol 
heirs  take  subject  to  a  lien  of  which  separate 
the  property  is  not  divested  by  the 
decree.  If  the  widow,  under  such 
circumstances,  sued  to  establish 
the  lien,  her  suit  would  come  under 
Clause  16,  Section  i,  Act  XIV.  of 
1859;  if  she  sued  to  declare  that 
landed  property  was  subject  to  the 
lien,  her  suit  would  come  under 
Clause  12. 
Held  by  the  Appellate  Bench  that, 
in  a  case  in  wnich  a  Mahomedan 
widow  had,  after  many  years  o' 
possession  as  above,  been  compell- 
ed to  make  over  one-sixth  of  her  I 
estate  to  her  mother-in-law,  and 
"  then  sued  her  mother-in-law  for 
one-sixth  of  her  dower  without  in- 
terest, she  was  entitled  to  recover 
her  claim  without  deduction  on  ac- 
count of  wasilat 

(5)  Where  a  Mahomedan  husband  was 

found  to  have  paid  the  purchase- 
money  for  a  putnee-talook  stand- 
ing in  the  name  of  his  wife,  it  was 
held  that  his  having  been  in  pos- 
session of  the  money  was  primd- 
facie  evidence  that  the  putnee-ta- 
look belonged  to  himself,  and  not 
to  his  wife,  and  that  presumplio" 
was  not  rebutted  by  the  fact  that 
he  purchased  the  putnee  in  the 
name  of  his  wife. 
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.iMC^s  BY  THR£E  Judges. — (Continued,) 

Judge  in  this  country  is  Jud^c 
both  of  law  and  fact ;  but  if,  in 
de-ciding  upon  the  facts,  he  deals 
improperly  with  the  presumptions 
wli  ich  the  law  would  raise,  he  com- 
mits an  error  in  law  which  the 
High  Court  can  correct  in  special 
appeal. 

STHen  a  Judge  decides  without  legal 
evidence,  he  commits  an  error  in 
law  ...  338 

'be    rules  laid  down  by  Regulation 
X.  of  1822  were  intended  to  take 
effect   only   within    the    tract    of 
country    described    in   Section  2, 
witliin    which  the   administration 
of  civil  and  criminal  justice,  &c., 
was,  by  Section  3,  declared  to  be 
vested  m  an  officer  to  be  denomi- 
nated the  Civil  Commissicmcr  of 
tHe  north-eastern  parts  of  Rung- 
pore.     The  proviso  in  Section  8 
>vas  not  intended  to  give  substan- 
tive powers  to  the  Governor-Ge- 
neral  in   Council    in    respect    of 
other  tracts  of  the  country,  and 
Clause  2  of  the  same  Section  did 
not  intend  to  take  away  the  power 
of  any  Civil  Court,  except  within 
that  tract. 
The  prov'so  contained  in  Section  8 
does  not  authorize  Government  to 
separate  any  part  of  the  Garrow 
country  beyond  that  description  in 
,        Section  2  from  the   district   and 
from  the  General  Regulations,  but 
merely  directs  the  separation  of 
such   tract   from    the    estates    of 
neighbouring  zemindars,  and  the 
discontinuance  of  the    collection 
of  cesses  by  the  zemindars  from 
the  Gar  rows. 
By  Clause  2,  Section  8,  the  jurisdic- 
tion of  the  Civil  Courrs  is  taken 
away,  only  with  respect  to  acts  of 
the  above  description,  done  under 
the  authority  of  the  Government  ; 
but  that  docs  not  take  away  the 
right  of  a  zemindar  to  contest  a 
survey-award  drawing  a  line  which 
deprives  him  of  part  of  his  zemin- 
dary  and  his  permanently-settled 
estate. 
Where  a  Rajah  had  exercised  rights 
and  collected  dues  in  certain  hills 
and  forests  north  of  an   alleged 
line,   and   it  was  the  unanimous 
opinion  of  all  the  Revenue  author- 
ities that  the  forests  were  within 
his  permanently-settled  estate,  the 
assumption  by  them  and  Govern- 
ment of  such  line  as  the  boundary 
of  the   Rajah's  estate,    throwing 
upon  him  the  onus  of  proving  his 
claim  to  any  portion  north  of  that 
line,  was  helcl  to  be  arbitrary  and 
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anomalous.  If  adopted  ^  under 
Clause  12,  Section  5,  Regulation 
IX,  of  1825,  their  proceedings 
were  wholly  irregular,  and  the 
irregularity  can  be  no  ground  for 
excluding  the  Court  from  examin- 
ing them. 

When  a  man  is  found  exercising  on 
both  sides  of  a  boundary-line, 
without  objection,  rights  of  owner- 
ship or  incorporeal  rights,  and 
when  it  is  not  shown  that  there  is 
any  other  owner  of  the  soil,  or  that 
any  objection  to  the  exercise  of 
such  rights  was  made  during  a 
long  course  of  years,  his  acts  cannot 
be  treated  as  the  encroachments  of 
a  wrong-doer. 

Held  {by  Phear,  y.).— Where  Go- 
vernment wrongfully  draws  a 
boundary-line  cutting  off  a  portion 
of  an  estate  settled  with  a  zemin- 
dar's ancestors,  and  forbids  his 
enjoyment  of  zemindaree-rights 
beyond  such  line,  a  cause  of  action 
is  constituted  upon  which  the  ze- 
mindar can  sue  for  a  declaration 
of  right  under  Section  15,  Act 
VIII.,  1859. 

Where  acts  of  user  illustrate  all  the 
mode  of  enjoyment  of  which  a  dis- 
puted property  can  reasonably  be 
expected  to  be  capable,  it  can  be 
rightly  attributed  to  proprietor- 
ship of  the  tract  upon  which  they 
were  exercised  ...  426 

Full  Bench  Rulings  by  iour  Judges. 
K\)  A  obtained  a  decree  against  B  for 
possession  of  land.  On  appeal  by 
By  that  decree  was  reversed  by  the 
late  Suddcr  Court,  and  B  applied 
to  the  Lower  Court  for  restitution 
of  the  land  and  for  mesne-profits. 
She  was  put  in  possession  of  the 
lands,  and  the  Principal  Sudder 
Amecn  ordered  an  investigation 
into  the  amount  of  the  mesne-pro- 
fits, and  eventually  directed  the 
same  to  be  paid  to  her.  On  appeal, 
the  Sudder  Court  reversed  this 
last-mentioned  order,  holding  that 
the  Principal  Sudder  Ameen  went 
beyond  his  jurisdiction  in  giving 
mesne-profits  when  the  decree  or 
the  Sudder  Court  had  not  awarded 
mesne-profits,  and  observing  that 
B  shoultl  have  either  applied  to 
the  Sudder  Court  for  review  of  its 
judgment,  or  should  bring  a  sc- 

Carate  suit.  The  present  suit  was 
rough t  by  B  to  recover  the 
mesne-profits. 
Held  by  Peacock ^  C,^.,  and  Kemp 
and  Macphersouy  J  J,  (Lociif  y., 
dissenting)^  that  in  the  proceedings 
which  B  took  in  the  former  suit  to 
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obtain  the  mesne-profits,  she  was 
prosecuting  the  suit  upon  the  same 
causg  of  action  within  the  meaning 
of  Section  14,  Act  XIV.  of  1859. 
Held  by  Macpherson  and  Kemp^ 
JJ»{Loch,J,,concurrtng,Peacock, 
C.J,^  dissentiug),  that  the  order  of 
the  Principal  Suddcr  Ameen  had 
not  been  reversed  on  the  ground  of 
"  defect  of  jurisdiction  or  other 
cause"  mentioned  in  Section  14, 
and  that,  therefore,  the  time  du- 
ring which  B  was  engaged  in  en- 
deavoring to  obtain  the  mesne- 
profits  in  the  former  execution-pro- 
ceedings could  not  be  deducted, 
and  that  the  present  suit  was 
barred  ...  402 

(2)  Held  by  Peacock,  C.J,,  and  Mac- 
pherson,  J.  (reversing  the  decree 
of  the  Lower  Court),  that,  accord- 
ing to  the  law  as  current  in  l»ower 
Bengal,  the  widow  of  a  son  who 
has  died  leaving  nothing  cannot 
compel  her  deceased  husband's 
father  to  make  her  a  pecuniary 
allowance  by  way  of  maintenance, 
if  she  refuses  to  live  with  him  as  a 
member  of  his  family. 
Held  by  Loch  and  Kemp,  JJ,— 
Contra  ...  413 

Full  Bench  Rulings  by  1  ive  Judges. 

(i)  When  there  is  an  unregistered  bond 
to  secure  the  payment  of  a  sum  of 
money  with  interest,  by  which 
bond  lands  also  are  charged  (by 
way  of  simple  mortgage)  with  the 
payment  of  the  debt,  a  suit  to 
have  it  declared  that  the  lands  are 
charged  with  the  payment  of  the 
debt,  and  for  an  order  for  the  sale 
of  the  lands  (as  subject  to  the 
charge)  in  satisfaction  of  the  debt, 
falls  within  Clause  12,  Section  i, 
Act  XIV.  of  1859,  ^"^  n^ust  be 
brought  within  12  3'ears  from  the 
cause  of  action  ...   170 

(2)  Section  19,  Act  XI.  of  1865,  provides 
merely  for  cases  in  which  the  de- 
cree-holder wishes  to  have  imme- 
diate execution,  and  makes  an  ap- 
plication for  it  either  against  the 
person  or  against  the  moveable 
property  of  the  judgment-debtor. 
Notwithstanding  Sections  19  and  20, 
Act  XI.  of  1865,  the  provisions  of 
Section  286,  Act  VI 1 1 .  of  1 859,  apply 
to  Small  Cause  Courts.  A  decree 
of  a  Small  Cause  Court  may  be  sent 
to  another  Court  for  execution,  if 
no  property  is  found  within  the 
jurisdiction  of  the  Court  passing 
the  decree ;  and,  if  the  Court  to 
which  the  decree  is  sent  be  in  an- 
other zillah,  the  decree  must  be  sent 
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to  the  Principal  Court  of  original 
jurisdiction  in  such  district 

(3)  After  a  debtor  has  been  arrested  in 

execution  of  a  decree,  and  dis- 
charged at  the  request  of  the  cre- 
ditor, his  personal  property  may 
be  taken  in  execution  under  the 
same  decree 

•  4  • 

(4)  An  appeal  lies  from  the  order  of  a 

Lower  Court  deciding  what  is  just 
and  reasonable  cause  for  admitting 
an  application  for  review  after  the" 
prescribed  period  of  90  days  have 
elapsed,andan  AppeJlate  Court  has 
power  to  look  at  the  reasonable- 
ness or  sufficiency   of   the  cause 
assigned  for  admitting  such  review. 
•        Sections  377  and  37S  of  Act  VIII. 
of  1859  must  be  read  separately: 
the  words  "  whether  for  rejecting 
the  application  or  granting  the  rc- 
viewshallbe  final,"  applying  solely 
to  the  application  under  §ection 
37S,  and  not  to  the  application  un- 
der Section  377 ;  and  the  latter  Sec- 
tion relates  only  to  the  question  of 
the  time  at  which  the  Court  is  first 
asked  to  review  its  judgment. 
A  new  exposition  of  the  law  by  the 
High  Court  is  not  a  just  and  rea- 
sonable cause  for  not  having  ap- 
plied  for    a    review    within    the 
period  of  90  days  ;  but,  when  a  re- 
view has  been  properly  granted, 
the  case  should  be  governed  by 
any    new   exposition   of    the   law 
which  may  have  been  laid  down 


since  the  date  of  the  original  deci- 
sion 

(5)  When  a  mortgagor,  after  a   mort- 

gage has  been  satisfied,  sues  for 
the  recovery  of  the  property  mort- 
gaged, the  case  comes  within  Clause 
15,  Section  i,  Act  XIV.  of  1859; 
but  when  he  sues  for  surplus  col- 
lections which  have  been  received 
by  the  mortgagee,  the  case  falls 
under  Clause  16  of  that  Section. 
A  mortgagee,  after  the  mortgage  has 
been  satisfit  d,  is  not  a  trustee  for 
the  mortgagor  within  the  meaning 
of  Section  2  of  the  Act  cited 

(6)  The  onus  in  a  suit  by  a  landlord  for 

enhancement  under  Section  17,  Act 
X.  of  1859,  on  the  ground  that  the 
productiveness'of  the  land  has  in- 
creased, rests  on  the  plaintiff,  who 
must  prove  that  the  productiveness 
was  increased  otherwise  than  by 
the  agency  or  at  the  expense  of  the 
ryot. 
The  general  rule  of  evidence  is  that, 
if,  m  order  to  make  out  a  title,  it  is 
necessary  to  prove  a  negative,  the 
parly  who  avers  a  title  must  prove 
it 
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F.B.  RuLiKGS  BY  FIVE  JuDGBS. — (Continued,) 
A  written  statement  put  in  by  a  de- 
fendant is  not  a  plea  by  way  of 
confession  and  avoidance,  and  the 
whole  statement  must  be  taken  to- 
gether ...*I90 
(7)  Hbli>  by  a  Division  Bench  (Pea- 
cock, C.y.,  and  Hothouse,  J,)  that 
a  sale  of  a  quantity  of  mustard- 
seed,  which  was  not  required  by 
the  purchaser  for  his  own  private 
use,  but  with  the  objedl  of  making 
oil  which*  was  sold,  is  a  sale  of 
goods  wholesale. 
Hblo  hy  the  Full  Bench  that  a  suit 
for  the  price  of  goods  sold  whole- 
sale, if  there  was  no  written  agree- 
ment, must  be  brought  within  three 
years  from  the  time  the  cause  of, 
action  accrued  under  Clause  9,  Sec- 
tion I,  Aa  XIV.,  1859  ...  193 

(8)  Bond'Jide    purchasers  for  valuable 

consideration,  and  without  notice 
of  a  sale  in  execution  of  a  decree, 
arc  not  in  every  case  protected 
from  having  the  sale  set  aside  un- 
der the  present  or  former  law.  It 
must  be  decided  in  each  case  in 
accordance  with  the  principles  of 
justice,  equity,  and  good  consci- 
ence, as  to  whether  the  sale  ought 
to  be  set  aside  or  not  ...  196 

(9)  Held   (Jackson,    J,,    dissenting) 

that  no  special  appeal  wi  II  lie  agat  nst 
an  order  of  the  Judge  on  appeal, 
setting  aside  a  sale  for  irregularity 
under  Section  257  of  the  Code  of 
Civil  Procedure  ...  218 

(1(4  A,  a  judgment-debtor,  has  funds  in 
the  nands  of  a  public  officer,  which 
B^  C,  and  />,  severally  attached  in 
execution  of  dc^ees  obtained  by 
them  respectively  in  the  same  Court 
against  A .  B  attached  before  C  and 
D,  and  applied  by  petition  that  his 
decree  mi^ht  be  first  satisfied.  C 
and  D  put  m  similar  petitions.  The 
Court  below  took  up  all  the  peti- 
tions together,  and  ordered  that  B, 
C,  and  D,  should  each  receive,  rate- 
ably,  a  part  of  the  fund  in  ques- 
tion. B,  C,  and  Z>,  appealed  sepa- 
rately, each  making  A,  the  judg- 
ment-debtor, and  the  other  decree- 
holders  respondents. 
Held,  nem.  con,,  that  the  decree- 
holders,  B,  C,  or  D,  had  no  right 
of  appeal  as  against  the  rival  de* 
cree-nolders ;  that  the  order  of  the 
Lower  Court,  taking  up  all  the 
cases  together,  practically  made 
B,  C,  and  D,  parties  to  the  hear- 
ii^;  and  that,  having  been  made 
parties  r^rularlv,  they  could  not  be 
struck  on  by  the  Appellate  Court 
on  the  ground  that  they  should  not 
hare  been  made  parties. 
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F,  B.  Rulings  by  mve  Judges. — (Continued,) 
Held  by  the  majority  {Macpherson,  y,, 
dissenting)  that  B,  C,  or  D,  has 
no  right  of  appeal  even  against  the 
judgment-debtor  ...  223 

(11)  One  of  several  judgment-debtors, 

who  purchases  a  decree  against 
himself  and  his  co-debtors,  cannot 
issue  execution  against  his  co-debt- 
ors, and  recover  from  them  the 
whole  amount  of  the  common  debt. 
His  only  remedy  is  to  sue  them  in 
a  regular  suit  for  contribution,  and 
to  compel  them  to  pay  him  their 
shares  of  the  amount  for  which  the 
decree  was  purchased. 
An  appeal,  under  Section  11,  Act 
XXIII.  of  1 861,  against  the  order 
for  execution,  would  not  affect  a 
purchaser  at  a  sale  under  the  exe- 
cution ...  230 

(12)  Process  of  execution   is  executed 

within  the  meaning  of  Section  119, 
Abt  VIII.  of  1859,  when  an  attach- 
ment of  the  property  takes  place ; 
and,  if  a  party  means  to  contest  the 
validity  of  the  decree,  on  the  ground 
(hat  he  had  no  notice  of  the  sum- 
mons, he  must  come  in  within  30 
days  from  that  time,  and  not  from 
the  time  that  the  property  is  actu- 
ally sold  in  cases  under  Act  VIII. 
of  1859,  and  within  15  days  in 
cases  tried  under  Section  58,  Act 
X.  of  1859  ...  236 

(13)  The  proper  principle  applicable  to 

a  case  in  which  the  person  liable  to 
mesne-profits  has  not  let  the  lands 
to  tenants,  but  has  himself  occupied 
and  cultivated  it,  growing  on  it  in- 
digo and  other  crops,  is  not  to 
assess  wasilat  according  to  the  va- 
lue of  the  manufactured  indigo  or 
other  crops,  but  according  to  what 
would  have  been  a  fair  and  rea- 
sonable rent  for  the  land,  if  the 
same  had  been  let  to  a  tenant  dur- 
ing the  period  of  the  unlawful  oc- 
cupation of  the  wrong-doer        ...  445 

(14)  A  party  wishing  to  stay  execution, 

under  Section  338,  Act  VIII.  of 
1859,  of  a  money-decree,  is  bound 
to  show  sufficient  grounds  to  the 
Court  for  staying  it,  and  the  rule  is 
equally  applicable  to  decrees  for 
immoveable  property  and  to  other 
decrees. 
When  an  order  is  made  for  the  exe- 
cution of  a  decree  against  which  an 
appeal  has  been  preferred,  the 
Court,  under  Section  36,  Act 
XXIII.,  1861,  may,  if  it  thinks  fit, 
require  security  to  be  given       ...  448 

(15)  When  achildless  Hindoo  widow  is  the 

heiress  and  legal  representative 
of  her  husbandj  the  reversionary 
heirs  are  bound  by  decrees  relating 
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to  her  husband's  estate,  which  are 
obtained  against  her  without  fraud 
or  collusion;   and  they  are  also. 
bound  by  limitation,  by  which  she, 
without  h'aud  or  collusion,  is  bound. 

The  words  *  cause  of  action'  in  Act 
XIV.  of  1859  refer,  not  to  a  new 
cause  of  action  accruing  to  the  re- 
versionary heir  personally,  but  to 
the  cause  of  action  which  accrued 
to  the  heir  or  representative  for 
the  time  being  of  the  deceased. 

When  alienations  of  her  husband's 
estate  are  improperly  made  by  the 
widow,  they  are  good  as  against 
her  for  life ;  and  the  reversionary 
heir's  cause  of  action  does  not  ac- 
crue until  her  death.  But,  when 
property  belonging  to  the  hus- 
band's estates  is  held  adversely  to 
the  widow,  and  never  reaches  her 
hands,  the  cause  of  action  accrues 
to  her,  and  a  suit,  whether  by  her 
or  by  the  reversionary  heir,  must 
be  brought  within  the  usual  period 
counting  from  the  commencement 
of  the  adverse  possession  ...  506 

(t6)  Under  the  Mitakshara  Law,  a  son 
is  entitled  to  recover  from  a  pur- 
chaser from  his  father  ancestral 
property  improperly  sold  by  the 
father;  ana,  in  the  absence  of 
proof  of  circumstances  which  would 
give  the  purchaser  an  equitable 
right  to  compel  a  refund  from  the 
son^  the  latter  would  be  entitled  to 
recover  without  refunding  any  part 
of  the  purchase-money.  But,  if  it 
is  proved  that  the  son  got  the 
benefit  of  his  share  of  the  pur- 
chase-money, the  son  must  refund 
his  share  of  the  purchase- money 
before  he  can  recover  his  share  of 
the  property  sold ;  and  where  the 
purcnase-money  has  been  applied 
to  pay  off  a  valid  incumbrance  on 
the  estate,  the  right  of  the  son  to 
recover  will  be  subject  to  that  of 
'  the  purchaser  to  stand  in  the  place 
of  the  incumbrancer. 

The  onus  in  such  cases  to  prove  the 
application  of  the  purchase-money 
lies  on  the  purchaser  ...  511 

(17)  A  person  calling  himself  a  ryot  has 
not  a  right  to  recover  possession 
under  Clause  6,  Section  23,  Act  X. 
of  1859,  merely  because  the  land* 
lord  turned  him  out  of  his  own 
authority,  and  without  applying  for 
the  Conector's  assistance  under 
Section  25  of  Act  X.  of  1859. 

In  a  suit  under  Clause  6,  it  is  neces- 
sary to  determine  the  question  whe- 
ther the  plaintiff  has  been  illegally 
ejected  :  this  involves  the  question 
whether  the  tenancy  was  at  an  end 


F.  B.  Rulings  by  five  Judges. — (Continned.J 
or  not  when  the  ejectment  took 
place;   if  it  was  at  an  end,  the 
plaintiff  must  fail. 
If  a  landlord  ejects  a  ryot  of  his  own 
authority,  without  the  intervention 
of  a  Court  of  law  or  the  Collector,  . 
the  case  will  fall  within  Section  15 
of  Act  XIV.  of  1859;  and,  if  the 
ryot  sue  him  in  the  Civil  Court 
within  six  months,  he  will  be  en- 
titled to  recover  possession  without 
reference  to  the  title  of  the  land- 
lord to  eject  him  ...*5>3 
(18)  An  action  will  lie  in  the  Civil  Court 
by   a    decree-holder  against  the 
holder  of  another  decree  in  order 
to  obtain  a  refund  of  money  which 
•         has  been  paid  to  the  latter  under 
an  order  passed  in  the  execution 
department  in  contravention  of  the 
provisions  of  Section  270  of  the 
Code  of  Civil  Procedure.    It  is  for 
the  Court  to  decide  whether,  hav- 
ing regard  to  all  the  equities  be- 
tween the  parties,  the  plaintiff  is 
entitled  to  recover  or  not. 
No  appeal  lies  from  an  order  direct- 
ing the  distribution  of  sale-proceeds 
under  Section  270,  Act  VIII.  of 

1859  ••  S15 

Full  Bench  Rulings  by  six  Judges. 
(I)  Held  by  Peacock^  C.J.,  and  Jackson 
and  Macphersortt  jy*,  that  the 
grant  by  a  zemindar  for  valuable 
consideration  of  a  piece  of  land  to 
be  held  without  payment  of  rent  is 
valid  as  against  the  heir  of  the 
grantor  or  a  purchaser  from  him  by 
private  sale  of  the  zemindaree ;  and 
that,  under  Section  10,  Regulation 
XIX.  of  1793,  such  heir  or  pur- 
chaser is  not  entitled  to  resume 
the  land. 

Held  by  Bayley.Normany^ndSeton' 
Karr,  J  J, — Contra, 

Held,  nem.  con.,  that  the  opinions 
(reduced  to  writing)  of  Judges,  who 
heard  the  case,  but  who  had  ceased 
to  be  Judges  of  the  High  Court 
before  judgment  was  pronounced, 
could  not  be  treated  as  judgments 
in  the  case,  but  must  be  regarded 
as  n'cre  minutes  or  memoranda...       i 

G. 

General  Warrant. 

Semble, — Whether  a  judgment-cre- 
ditor, under  a of  attachment 

under  Section  214,  Act  VIII.  of 
1 859,  seizing  the  property  of  a  third 
person,  is  not  liaole  ...  133 

Ghatwal. 

See  Issummivissee  Papers » 

See  Limitation  7 

b 
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G04ROIAN. 

(i)  Where  the  will  propounded  by  an 
applicant  is  genuinej-the  certificate 
prayed  for  must  be  granted,  not- 
withstanding the  existence  of  any 
natural ...  343 

(2)  In  learning  a  certificate  under  Act 

XL.  of  1858,  fitness  should  be  pre- 
ferred to  mere  nearness  of  relation- 
ship ...  548 

(3)  A  Jud^se  may,  for  sufficient  reason, 

cancel  a *s  certificate  ;  but  he 

cannot,  on  the  allegation  of  an  appli- 
cant for  a  certificate,  require  a 

to  produce  his  accounts.  This  can 
be  done  only  by  a  regular  suit  by 
a  relative  or  friend  of  the  minor  ...  555 


(4)  B^ore  appointing  a ,  the  JudgQ 

should  satisfy  himself  of  applicant's 
fitness 

H. 


I*. 


Hbibs. 

An  agreement  recorded  on  a  bond  or 
obligation  under  Section  52,  Act 
XX.  of  1866,  binds  the  obligor 
only,  not  his ...  498 

High  Court. 

5*.^   Full  Bench  Rulings  by  three 

Judges  (i) 
Set  jurisdiction  {4)  (28) 
See  Procedure  (5) 
See  Review  {2)  (3) 

High  Court's  Act. 

Section  15.    See  ^Jurisdiction  (25) 

HmDOo  Law. 

(i)  According  to  the  Mitakshara,  a  mo- 
ther or  grandmother  can  claim 
a  share  only  when  the  division  of 
the  family -estate  is  actually  made ; 
her  only  pre-existing  right  being 
that  of  maintenance  ...     61 

U)  The— regarding  'recovered'  pro- 
perly applies  where  property  is 
held  adversely  by  strangers,  not 
where  it  is  held  by  one  claiming 
to  be  a  member  of  the  family     ...    69 

(3)  Merely  obtaining  a  decree  for  pos- 

session  is    not    'recovering    pro- 
perty' ...    ib, 

(4)  •  Recovery,'   if  not  made  with  the 

privity  of  the  co-heir,  must  at  least 
he  bond  fide  ...    ib, 

(5)  Where  two  brothers  succeed  to  equal 

shares  of  a  paternal  estate,  the 
absence  of  one  does  not  deprive 
him  of  his  rights  of  inheritance, 
unless  the  possession  by  the  other 
IS  adverse  to  the  absent  brother...  98 
(6)  U  nder  the  Mithila  law  a  son's  owner- 
ship in  ancestral  property  accrues 
on  hb  birth,  from  which  period 
father  and  son  are  joint-owners  ...  469 


Hindoo  Law. — (Continued,) 

(7)  Local  custom  can  alone  sanction  a 
marriage  between  persons  of  dis- 
tinct castes  ...  553 

See  Adop ted  So n . 

See  Full  Bench  Rulings  by   four 
Judges  (2) 

See  Full    Bench    Rulings  by  five 
Judges  (16) 

See  Partition  (i) 

See  Succession  (i) 

Hindoo  Widow. 

(i)  Where  there  is  sufficient  cause,  a 
-'s  maintenance  may  be  either 


increased  or  decreased.  The  in- 
crease, if  allowed,  should  be  made 
from  date  of  suit 

(2)  A 's  right  to  maintenance  does 

not  cease  on  her  leaving  her  hus- 
band's house 

(3)  Under  the  Mitakshara  Law,  a  child- 
less  takes  only  a  limited  in- 


152 


ib. 


490 


terest  in  her  husband's  estate 

(4)  Where  a raises  money  by  mort- 

gaging her  husband's  property,  the 
mortgagee  is  not  bound  to  look  to 
the  appropriation  of  the  money  ...  501 

(5)  A may  make  the  fullest  use  of 

the  usufruct  of  her  husband's 
estate ;  and  the  property  left  by  her 
is  not  liable  for  personal  debts, 
except  when  contracted  under  le^al 
necessity  or  for  benefit  of  tne 
estate  ...  584 

(6)  A  pottah  granted  by  a  — —  after  the 
assignee  of  the  reversionary  heir 
has  been  appointed  manager  of  her 
estate  is  good  and  valid  against  her, 
and  therefore  against  him  ...  598 

See  Evidence  (22) 

See  Full  Bench  Rulings  by  three 
Judges  (3) 

See  Limitation  (21) 

See  Sale  {I)  (2)  (9)  (lo) 

Holidays. 

See  Mortgage  (5) 

House-rent. 

Where  a  tenant  states  that  he  will 
vacate  a  house  on  a  certain  date, 
he  is  liable  for  rent  up  to  that  date 
at  the  rate  at  which  he  has  been 
holding  ...  313 

Hustabood. 

See  Evidence  (5) 


I. 


Illegal  Ejectment. 
See  Ejectment  (l) 
See  Onus  Probandi  (2) 

Income-tax  Papers. 

Where  the  accounts  of  a  mortgagee  in 
possession  are  beingtaken,  his  «—— 

o 


tm 
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Ihcomb-tax  PkPEKS.-^Coniinued.J 

are  inadmissible  as  evidence  in  his 
favori  though  they  may  be  used 
against  him  •••  275 

Instalmbnt. 

See  Interest  (2) 

I  NTBR.BST 

(I)  Where  a  decree  of  a  Lower  Appel- 
late Court  awarding from  date 

of  suit  is  affirmed  in  special  appeal, 
the  decree-holder  is  entitled  to  — — 
from  the  date  allowed  in  the  de- 
cree, notwithstanding  a  subsequent 
declaration  of  the  Judge  of  the 
Lower  Court  that  he  meant  to  allow 
from  the  date  of  his  own  deci- 


Irreoularity. 

See  Full  Bench  Rulings  by  five  Judges  (9) 
See  Sale  (3) 

Issue* 

A  perwannah,  or  document  of  notifi- 
cation, is  first  issued  when  it  is 
handed  to  the  peon  for  delivery  ...   116 

See  Fresh  Issues, 

See  Remand  (3) 

See  Special  Appeal  (2)  (3) 

ISSUMNUVISSEE  PAPERS 


when  properly  supported  and 


sion 


386 


(2) 


500 


202 


may  be  decreed  with  arrears  of 
rent,  but  not  upon  instalments  as 
from  dates  during  the  currency  of 
the  years,  unless  such  instalments 
have  been  previously  agreed  upon*495 
(3)  The  difference  between  the  proceeds 
of  an  eventual  sale  and  the  price 
bid  by  a  defaulting  purchaser  must 

be  levied  without 

See  Exaction, 
See  Mesne-profiis  (2)  (3) 
Interfbrencb. 

See  Boundaries, 
See  Execution  (i) 

iNtBRPLBADING. 

See  Cross'^ppeal  (i) 

Intbrvbnor. 

(1)  The  decision  of  the  Privy  Council  in 

the  case  of  Sreeman  Chunder  Dey 
vs.  Gopal  Chunder  Chuckerbutty 
(7  Weekly  Reporter,  p.  10,  P,  C.) 
considered 

(2)  An under  Section  77  of  Adl  X., 

1859,  "^^^^  "o^  ^"^y  show  that 
he  received  rent,  but  that  his  re- 
ceipt was  bond  fide  ••.*305 

(3)  Where  an  — in  a  suit  for  rent  is 

made  a  party  at  the  request  of  the 
plaintiff,  the  latter  cannot,  in  spe- 
cial appeal,  get  rid  of  the  effect 
of  his  own  act  ••.*338 

(4)  An  — —  claiming,  as  mortgaged  to 

himself,  land  attached  in  execution 
of  a  decree  for  rent,  is  not  bound 
to  bring  his  objection  under  Sec- 
tion 269,  Act  VIIL  of  1859;  ^ncl 
his  omission  to  do  so  does  not  bar 
his  right  to  sue  to  establish  the 
validity  of  his  mortgages  within  the 
period  permitted  by  Act  XIV.  of 
1859 

(5)  Where  a  third  party  intervenes  in  a 

suit  to  recover  possession  of  a  te- 
nure, on  the  ground  of  being  in  pos- 
session, he  IS  not  entitled  to  be 
heard  .■.*5i9 

See  Jurisdiction  (16) 


299 


452 


474 


proved,  are  only  primd'facie  evi- 
dence, until  rebutted  ...   I59 

J. 

Joint-obcree. 

Where  plaintiffs  with  separate  inter- 
•         ests  obtain  damages,  the  decree 

should  not  be  a for  a  lump 

sum,  but  should  apportion  the 
damages 

Joint-family  Property. 

The  purchaser  of  the  rights  and  inter- 
ests of  one  member  in  a— —obtains 
only  that  member's  share 

See  Hindoo  Law  (i) 

See  Limitation  (8) 

5*^^  Onus  Probandi  (14) 

Joint  Hindoo  Family. 

(1)  A  -family  joint  in  a  mess  is  not  ne- 

cessarily joint  in  estate,  nor  is  par- 
tition necessary  before  division  can 
take  place ;  an  agreement  that  the 
ownership  is  to  be  in  certain  shares 
taking  away  the  character  of  joint- 
enjoyment 

(2)  On  the  death,  without  issue,  of  one  of 

several  uterine  brothers  undivided 
in  estate,  the  surviving  brothers 
succeed  equally  to  his  share 

(3)  Where  a  jotedar  is  registered,  not  as 

for  himself  only,  but  as  manager  for 

a ,  his  relinquishment  of  the 

jote  does  not  authorize  the  zemin- 
dar to  make  arrangements  with 
any  one  he  pleases 

(4)  Members  of  a with  vested  in- 

terests in  their  joint-property,  in 
commensality,  and  joint-fruition, 
have  no  several  proprietary  right 
other  than  an  alienable  right  to  call 
for  partition,  and  the  karta  is  not  an 
agent  with  delegated  authority  ... 

{5)  During  the  minority  of  a  member  of 

a ,  the  karta  is  trustee,  and  is 

liable  to  account  to  him  for  the 
extent  of  his  share  in  the  joint-pro- 
perty 

(6)  The  common  presumption  of  Hindoo 
I^w  in  favor  of  members  of  a  — 
does  not  apply  to  a  case  in  which 
^  1 1  years  after  separation  one  of  the 
parties  sue  the  others,  alleging 
that  certain  immoveable  property 


87 


ib. 


268 


483 


lb. 
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JoivT  Hindoo  Family. — (Continued,) 

possessed  by  them  on  the  allega- 
tion of  exclusive  purchase  was  ac- 
quired by  joint  ancestral  income...  558 

See  Presumption  (4) 
See  Right  of  Suit  {I) 

JOINT-RBCBIFT. 

After  costs  have  been  levied,  they 
need  not  be  detained  by  the  Court 

until  a can  be  obtained  from 

all  the  defendants  ;  the  proper 
course  being  to  give  notice  to  the 
second  set  of  defendants  to  prove 
within  a  reasonable  time  what  por- 
tion they  are  entitled  to  ...  386 

JCDGB. 

Where  a  —  gives  evidence,  hp 
should  be  sworn  like  other  wit- 
nesses ...  252 

JUOGMBNT  BY  CONSBNT. 

Where  the  High  Court  reverses  the 
decision  of  the  Recorder  of  Ran- 
goon in  the  first  of  a  number  of 
suits  aj^ainst  the  same  defendant, 
the  decision  in  which  it  was  mutu- 
ally agreed  should  determine  all 
the  others,  and  subsequently,  with- 
out hearing  argument,  reverses  the 
dedsion  in  such  of  the  other  suits 
as  are  appealable — Hbld  that 
the  decreepassed  by  the  Recorder's 
Court  in  the  four  unappealed  suits 
are  good  decrees,  on  which  execu- 
tion may  be  issued  in  the  usual 
form,  provided  they  be  not  altered 
on  review  ...  276 

JCMICABUNOEB  PAPERS 

-^—  cannot  be  treated  as  independ- 
ent evidence  of  a  contested  tect  ...*45i 

Jurisdiction. 

(i)  In  a  suit  by  lessee  for  damages, 
where  the  plaint  shows  a  distinct 
prayer  for  abatement  of  rent,  and 
sets  forth  al  the  main  ground  of 
suit  a  fraudulent  breach  ofcon  tract, 
so  much  of  the  claim  as  refers  to 
abatement  is  beyond  — of  the 
,  Civil  Court,  but  the  rest  is  cogni- 

zable by  it  ...  *g2 

(2>  Residents  of  Sinchal  and  Jallapahar, 
who  are  amenable  to  the  Mutiny 
Act,  are  not  amenable  to  the  Small 
Cause  Court  of  Darjeeling         ...  112 

(3)  'Place'  in  Section  99  of  the  Mutiny 

Act  is  not  used  in  the  limited  sense 
of  a  fortified  town  or  fortress ;  and, 
Sinchal  and  Jallapahar  being 
places  in  India  beyond  the  —  of 
the  Calcutta  Small  Cause  Court, 
actions  are  cognizable  only  by  a 
Military  Court  of  Requests         ...    ib. 

(4)  The  Hieh  Court  cannot  admit  an 

appeal  which  Act  VIII.  of  1859, 
and  Section   11,   Act  XXI IL  of 


Jurisdiction. — (Continued,) 

1861,  do  not  allow.  Section  15  of 
the  Charter  does  not  apply  to  the 
question  ...  115 

(5)  A  suit  for  property  pledged  under 

an  ikrar  is  not  a  suit  within  Section 
6,  Act  XI.  of  1865,  and  is  not  cog- 
nisable by  a  Small  Cause  Court...  136 

(6)  Where  a  Collector  has  refused  to 

allow  the  execution  of  an  Act  X. 
decree  purchased  from  theorijnnal 
judgment-creditor,  the  Civil  Court 
cannot  grant  execution  on  the 
strength  of  the  purchase  ...*I45 

(7)  A  suit  for  damages  on  account  of 

certain  paddy  distrained  by  a  ze- 
mindar, between  whom  and  plaint- 
iff there  is  no  relation  of  landlord 
and  tenant,  falls  either  under 
Section  139  or  Section  143  of  Act 
X.  of  1859,  and  comes  under  Sec- 
tion 23  of  that  Act,  and  is  cqgniza- 
.   •    ble  only  by  a  Revenue  Court     ..,*l62 

(8)  A  suit  will  lie  in  the  Small  Cause 

Court  for  damages  sustained  in 
consequence  of  decree-holder  frau- 
dulently omitting  to  certify  to  the 
Court  the  payments  made  by 
plaintiff  ...  210 

(9)  A  widow's  suit  for  maintenance  un- 

der Civil  Court's  decree,  where 
defendant  ur?es  non-liability,  and 
has  already  Drought  an  action  in 
the  Moonsiflf's  Court  for  release,  is 
not  cognizable  by  a  Small  Cause 
Court  ...  214 

(10)  In  a  suit  to  make  a  judgment  passed 

in  the  Court  of  Queen's  Bench  in 
London,  a  judgment  of  the  Re- 
corder's Court  in  Rang[oon         ...  215 

(11)  Where  valid  consideration  for  the 

promise  of  a  certain  sum  of  money 
to  be  paid  on  condition  of  the  with- 
drawal of  a  suit  pending  in  the 
Moonsiff's  Court  is  denied  on  the 
ground  that  the  suit  was  already 
barred  by  limitation,  plaintiff  may 
recover  in  a  Small  Cause  Court, 
which  cannot  inquire  into  the 
question  of  limitation  ...  216 

(12)  A  suit  for  salvage,  even  when  the 

property  had  been  abandoned  hy 
those  in  charge  of  it,  is  not  cogni- 
zable by  a  Court  of  Small  Causes  252 

(13)  A  Principal  Sudder  Ameen  cannot 

interfere,  on  the  prayer  of  a  third 
party,  for  the  release  of  property 
attached  by  the  High  Court,  pencl- 
ing  an  appeal  to  the  Privy  Council  369 

(14)  Every  Court  of  Justice  may,  in  its 

discretion,  restore  to  its  files  any 
case  which  it  has  itself  removed 
therefrom  undetermined  ...*283 

(15)  A  third  oerson,  not  a  party  to  the 

suit,  alleging  that  a  tenure  sold  in 
execution  of  a  decree  by  a  Revenue 
Court  is  not  transferable,  and  seek- 
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Jurisdiction. — (Continued,) 

ing  to  have  his  right  to  possession 
vindicated,  may  complain  in  the 
Civil  Court  and  ask  protection 
against  Collector's  decree  ...  286 

(16)  In  a  suit  for  rent  paid  in  kind,  in 

which  defendant  does  not  deny 
,  plaintlfE's  right  as  landlord,  but 

mtervenors  deny  the of  the 

Civil  Court,  pleading  that  defend- 
ant was    their   tenant Held 

ih;%t  the  suit  remains  within  the 
cognizance  of  a  Revenue  Court  ...*287 

(17)  The  fact  of  a  special  appeal  having 
■   been  admitted  in  the  Hieh  Court 

against  a  decretal  order  ofa  Lower 
Appellate  Court  prevents  any  par- 
ty to  the  suit  from  applying  to  the 
Lower  Appellate  Court  for  a  review 
of  judgment  ...*30i 

(18)  A  Revenue  Court's  decree  declar- 

ing B  to  be  A^s  ryot  is  not  conclu- 
sive as  to  the  question  of  title,  f .  tf., 
as  to  whose  ri^ht  it  is  to  have  the 
particular  jote  jumma  in  dispute  as 
his  property  ..,*3o6 

(19)  Where  the  purchaser  of  a  tenure  at 

an  auction-sale,  in  execution  of 
a  Civil  Court's  decree,  offers  to 
pay  certain  arrears  of  rent  on  ac- 
count of  which  it  is  at  the  time 
attached,  and  the  Assistant  Col- 
lector refusing  to  receive  payment 
again  sells  the  tenure,  the  purcha- 
ser's remedy  is  by  appeal  to  the 
Collector,  Commissioner,  and 
Board  of  Revenue  ...*326 

(20)  A  Court  of  Small  Causes  has 

in  a  suit  for  recovery  of  damages 
under  Rupees  500  owing  to  the  ille- 
gal removal  of  crops,  and  no 
special  appeal  lies ;  and  a  Lower 
Appellate  Court  should  not  decline 
■  if  the  case  involves  the  title  of 
the  zemindars,  although  the  decree 
would  be  only  binding  quoad  the 
value  of  the  crops  ...  336 

(21)  Where  a  Deputy  Collector  rejects 

an  application  from  a  third  party 
to  intervene  under  Section  77,  Act 

X.,  1859,  a  Judge  has  no ,  on 

appeal,  to  remand  the  case         •••*345 

(22)  The  decision  of  a  Revenue  Court, 

that  a  party  is  liable  for  rent  to 
another  as  a  tenant,  does  not  bar 
a  suit  in  the  Civil  Court  for  a  de- 
claration of  title  on  general  civil 

rights  •*359 

(23)  Where  a  putneedar  sells  a  tenure  in 

execution  of  a  decree  for  back 
rents,  and  three  days  after  sells  it 
again  in  execution  of  another  de- 
cree for  back  and  current  rents, 
the  purchaser  at  the  first  sale,  not 
being  a  defaulting  tenant,  may  in  • 
stitute  a  suit  in  Uie  Civil  Court  to 


set  aside  the  second  sale 


^363 


J  URiSD  iCTi  ON. — (Contin  ued.) 

(24)  An  order  of  a  Zillah  Court  in  appeal 

exempting  a  judgment-debtorfrom 
liability  is  not  without ...   386 

(25)  Section  15  of  the  24  and  25  Vic, 

Cap.  104,  does  not  enable  the  High 
Court,  by  way  of  motion,  to  deal 
with  a  Lower  Appellate  Court's 
order,  where  the  latter  has  , 
and  its  order  is  final  tb, 

(26)  Where  a  Principal  Sudder  Ameen's 

decree  has  allowed  separate  costs 
to  separate  defendants,  his  sue* 
cessor  is  not  competent  in  execu- 
tion to  alter  the  award  . . .  387 

{27)  In  a  suit  to  recover  possession  of 
land  according  to  a  boundary-line 
laid  down  by  the  resumption-au- 
thorities, where  the  Lower  Court 

holds  that  it  has  no to  try  the 

case  as  a  regular  suit,  but  that,  un- 
der Section  11,  Act  XXI IL,  i86r, 
it  involved  matter  for  adjudication 
in  the  execution  department  only  393 

(28)  The  general  powers  of  the  High 
Court  do  not  enable  it  to  hear  an 
appeal  from  a  Zillah  Judge's  order 
refusing  to  '  rectify*  a  decree      ...  394 

{29)  A  suit  cannot  be  maintained  in  a 
Small  Cause  Court  in  the  Mofussil 
to  recover  the  unsatisfied  balance 
of  a  decree  of  such  Court  , . .  399 

(30)  A  Lower  Appellate  Court  may  grant 

a  review  oi  its  own  judgment  for 
the  purpose  of  correcting  a  clerical 
error,  even  after  a  special  appeal 
has  been  determined  by  the  High 
Court  ...  471 

(3 1)  A  Lower  Court  has  no to  review 

its  own  judgment  so  as  to  modify 
its  substance,  after  a  special  appeal 
has  been  determined  by  the  High 
Court  ...  ib, 

(32)  A   judgment    making   defendants 

separately  liable,  and  proceeding 
on  ground  common  to  all  the  de- 
fendants, may  be  reversed  by  the 
Appellate  Court  on  the  appeal  of 
some  of  the  defendants  •••472 

(33)  An  applicant  to  a  Small  Cause  Court 

under  Section  53,  Act  XX.  of  1866, 
seekinfi^  to  enforce  agreement  re- 
cordea  by  registering  officer  under 
Section  52  on  the  bond,  is  entitled 
to  a  decree  only  on  producing  the 
original  obligation  and  record 
signed  ...  477 

(34)  A  suit  to  recover  money   paid  as 

price  of  land  in  consequence  of 
vendor's  failure  to  register  the  deed 
of  sale  is  maintainable  in  a  Court 
of  Small  Causes  ...  498 

(35)  Where  one  of  several  defendants  ap< 

pealsagainstfirst  Court's  judgment, 
the  Appellate  Court  may,  under 
the  circumstances  set  forth  in  Sec- 
tion 337,  Code  of  Civil  Procedure, 
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reverse  the  judgment  in  favor  of 
all  the  defendants  ...  499 

(36)  A  suit  by  zemindar  against  putnee- 

dar  for  recovery  of  zemindary  dAk 
charges  is  cognizable  by  a  Court 
of  Small  Causes  ...  518 

(37)  An  appeal  from  the  decision  of  a 

Deputy  Collector  in  a  suit  under 
Section  9,  Act  VI.  (B.  C.)  of  1862, 
lies  not  to  the  Collector,  but  to  the 
Zillah  Judge  ...  520 

(38)  QuiFre.— Whether  the  Civil  Court 

can  interfere  with  a  Collector's  or- 
der under  Section  ii.  Act  XI.  of 
i859»  opening  a  separate  account 
with  the  recorded  sharer  of  a  joint 
estate?  ...  534 

(39}  A  sale  by  order  of  a  Revenue  Courb 
can  be  set  aside  by  a  decree  of  a 
Civil  Court,  even  if  held  directly 
under  Act  XI.  of  1859  •••*537 

(40)  A  Civil  Court  cannot  pass  a  decree 

for  the  recovery  of  the  person  of  a 
■wife,  but  only  for  restitution  of  con- 
jugal rights  ...  552 

(41)  Revenue  Courts  have  no in  a 

suit  to  recover  arrears  at  an  enhan- 
ced rate,  where  the  land  has  been 
leased  for  a  school  or  church      ...  ♦i'6. 

(42)  Though  a  Deputy  Registrar's  order 

refusing  to  register  a  deed  where 
the  vendor  does  not  appear  to  ad- 
mit execution  is  a  proper  one,  an 
application  to  a  Civil  Court  is  war- 
ranted by  Section  15,  Act  XVI.  of 
1864,  and  the  Civil  Court  has 576 

(43)  On  what  the of  a  Court  of  Jus- 

tice as  to  a  cause  of  action  depends  598 

(44)  Where  a  zemindar  seeks  to  get  pos- 

session of  a  holding,  and  the  defend- 
ant claiming  to  hold  from  before 
the  Decennial  Settlement  refuses  to 
come  to  terms,  the  question  is  for 
the  Revenue  Courts  under  Section 
16,  Act  X.  of  1859  ...•60s 

See  Cause  of  Action  (6) 

See  Contract  (1) 

See  Execution  (4) 

See  Full  Bench  Rulings  by  three  fudges 

(0 

See  Full  Bench  Rulings  by  four  Judges 

(I) 
See  Sale  (15) 

K. 

Karta. 

See  Joint  Hindoo  Family  (4)  (5) 

KB4LS. 

See  Limitation  (5) 
See  Possession  (3) 

KCBOOLEVT. 

*i)  In  a  suit  to  recover  rent  at  en- 
hanced rate,  where  the  plaintiff 
contending  that  the  ^^^  does  not 


KtJBOOLEUT. —  (Continued.) 

give  the  full  terms  of  the  arrange- 
ment cannot  show  what  were  the 
actual  terms  of  the  pottah,  the 


(2) 


is  treated  as  conclusive  evidence  of 
the  tenancy  . . .  *6$ 

t  the  genuineness  of  which  has 


been  proved  in  the  ordinary  way, 
ought  to  have  due  weight,  even 
though  not  filed  early  in  the  litiga- 
tion ...  452 

(3)  A is  not  a  **  lease"  within  the 

meaning  of  Section  13,  Act  XVI. 

of  1864  ...  537 

(4)  A  landlord  cannot  claim  rent  linder 

a where  the  lessee  has  never 

obtained  possession  ...*582 

See  Estoppel  (2) 

See  Witnesses  (i) 

L. 
Lapse  op  Time. 

See  Evidence  (22) 

Lease. 

(i)  The  resignation  of  some  of  the  joint 
lessees,  where  there  is  an  entirety 
and  equality  of  interest  among  the 
tenants,  does  not  void  the  lease... *I47 

(2)  By  Act  XVI.,  1864,  no  unregister- 
ed   for  a  term  exceeding  a 

year  can  be  received  in  evidence  in 
any  civil  proceeding  ...  415 

cannot  be  left  to  one  of 


Legacy. 
A 


several  heirs  without  the  consent  of 
the  rest  ...  257 

Legal  Necessity. 

See  Evidence  (27) 

Lessees. 

See  Arrears  of  Rent  (i) 

Letters  of  Administration. 
See  Act  XL.  of  1858  (i)  (2) 

Liability. 

( 1 )  A  promise  to  pay  a  debt  when  made 

by  other  than  the  borrower  is  bind- 
ing in  many  cases,  although  the 
amount  of  it  may  not  be  ascertain- 
ed at  the  time  ...  140 

(2)  The  doctrine  of  the of  a  dor- 

mant partner  for  every  debt  incur- 
red by  the  active  partner  is  not 
absolute  in  Courts  in  England,  and 
is  not  to  be  followed  except  when 
consonant  with  justice,  equity,  and 
good  conscience  ...  355 

(3)  Money  lent  on  a  bond  of  the  '  malik 
andf  mooktear'  of  a  factory  on  his 
person<il  credit,  and  the  security  of 
the  entire  factory,  cannot  be  re- 
covered from  other  parties  person- 
ally found  to  have  a  share  in  the 
factory  ...  ibm 

(4)  Clause  I,  Section  4,  R^^lation  XL, 
1825,  and  Section  22,  Act  X. of  1859, 
will  not  alkiw  of  suits  for  assessment 
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Liability. — (Coniinued.) 

of  accretions  to  a  zimma-tenure, 
holders  like  the  zemindar  not  being 
liable  under  Section  15,  Act  X.  of 
1859,  for  additional  rent  of  chur 
land,  until  they  are  shown  to  be 
holders  of  tenures  subsequent  to  the 
Decennial  Settlement  not  having  a 
fixed  jumma,  and  then  they  will  be 
only  hable  foctalookdaree  rates  ...*379 

(5)  Where  a  widow  who,  on  the  death  of 

her  husband,  was  made  defendant 
in  a  suit  which  had  been  pending 
against  him,  marries  again  between 
the  original  and  final  judgments 
against  her,  her  second  husband  is 
not  liable  to  summary  proceedings 
in  execution,  and  the  term  'judg- 
ment' in  Section  105,  Act  VIII.  of 
1 8591  does  not  include  the  judgment 
in  appeal  ...  442 

(6)  Where  an  estate  is  sold  in  execution 

of  a  decree,  the  purchaser  is  not 
bound  by  all  the  acts  of  the  judg- 
ment-debtor ...  521 

(7)  The  —  of  a  registered  shareholder 

as  member  of  a  Limited  Liability 
Company  to  contribute  is  only 
primd  facie ;  the  sole  step  of  join- 
ing others  in  affixing  their  names 
in  a  prospectus  to  a  certain  num- 
ber of  shares  not  being  an  agree- 
ment to  become  a  member         ...  539 

Se9  Decree  (i) 

See  Full  Btnch  Rulings  by  five  Judges  (3) 

See  General  Warrant. 

See  Hindoo  Widow  (5) 

See  House-rent, 
Limitation. 

(1)  A  suit  for  damages,  the  main  ground 

of  which  is  a  fraudulent  breach  of 

contract,  is  not  barred  by  the 

of  three  years  . . .  ^92 

(2)  The  formal  confirmation  by  a  Court 

of  a  sale  by  a  decree-holder  is  not 
a  proceedmg  in  execution  of  his 
decree  ...  100 

(3)  How  applied  in  a  suit  brought  in 

1272  to  recover  possession  of  land 
said  to  have  been  purchased  in 
1262,  where  defendant  is  alleged  to 
have  held  the  property  up  to  1 265 
under  an  ijara  ...   106 

(4)  How  applied  in  a  suit  by  a  pleader 

to  recover  fees  in  three  suits,  where, 
in  one  case,  defendants  agreed  to 
pay  according  to 'law,  and  in  the 
others  there  was  no  written  en- 
gagement ...   113 

(5)  Howappliedto6//MraMandsorkhalls  124 

(6)  A  defendant  setting  up  title  and 

may  succeed  on ,  even  if  he 

cannot  prove  title;  the  onus  of 
proving  that  he  is  within  lime  lies 
on  the  plaintiff  ...  131 

(7)  How  applied  under  Clause 3,  Section 

3  of  Kegulation  II.  of  1805,  where 


Limitation. — (Continued,) 

defendant,  in  a  suit  for  ejectment 
on   refusal   to  give  a  kubooleut, 

pleads generally,  and  is  found 

to  have  been  in  possession  from  be- 
fore the  decennial  settlement 
(8) 


Defendants  failing  to  prove  joint 
session  cannot  plead in  a  suit 


158 


for  confirmation  of  title  and  posses- 
sion ...  169 
(9)  How  applied  in  an  action  for  a  ba- 
lance on  an  indigo-account,  com- 
prising a  balance  to  which  defend- 
ant had  assented,  and  advances  on 
account  of  goods  to  be  supplied  ...  209 

(10)  How  applied  in  a  suit  to  recover  pos- 
session of  lands  as  heir,  where  ■  ■ 
is  pleaded  '  ...  251 

(i^)  How  applied  in  a  suit  to  recover 
landed  and  other  property  to  which 
plaintiff  makes  title  by  inheritance, 
and  seeks  to  set  aside  defendant's 
plea  of by  alleging  fraud    . . .  255 

(12)  In  a  suit  against  an  a^ent  for  moneys 

received,  in  which  defendant  pleads 

,  and  plaintiff  seeks  to  extend 

the  period  of on  the  ground 

of  fraudulent  accounts  ...*329 

(13)  How  applied  in  a  suit  against  the 

heirs  of  a  gomashta  to  recover  the 
aggregate  amount  of  certain  sums 
overdrawn  by  him  to  the  date  of  his 
death,  less  the  salary  due  to  him 
during  his  incumbency  ....  334 

(14)  In  the  case  of  a  Judge's  refusal  to 

enquire  into  the  merits  of  an  applt- 
calion  for  a  certificate  under  Act 
XL.  of  1858  ...  343 

(15)  Tenant's  plea  of does  not  apply 

in  a  suit  for  khas  possession  of 
lands  where  the  lands  lie  in  an  es- 
tate within  which  defendant  does 
not  admit  tenancy  ...  378 

(16)  No  subsequent  proceedings  can  re- 

vive an  extinct  decree  when  the 
execution  of  it  has  become  abso- 
lutely barred  by ...  390 

(17)  How  applied  in  a  suit  dismissed  with 

costs  m  a  Court  of  Small  Causes, 
after  which  two  applications  for  a 
new  trial  were  made  and  rejected, 
the  last  application  being  rejected 
in  accordance  with  a  decision  of 
the  High  Court  ...  397 

(18)  Application  for  notice  and  the  other 

steps  in  execution  are  all  distinct 
acts  which,  if  bond  fide  taken,  bar 
,  no  proceedings  being  effec- 
tual within  the  meaning  of  Sec- 
tion 20,  Act  XIV.,  1859,  unless 
bond  fide  ...  443 

(19)  Plea  of overruled  in  Court  of 

first  instance,  and  not  brought  be- 
fore the  Lower  Appellate,  cannot 
be  entertained  by  tne  High  Court 
in  special  appeal  .„  45a 

b 
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(20)  Where is  pleaded,  a  plaintiff  is 

not  entitled,  under  Section  14,  Act 
XIV.  of  1859,  to  deduction  for  the 
time  of  the  pendency  of  a  suit 
brought  by  defendants  upon  the 
same  cause  of  action  . . .  455 

(2 1 )  How  applied  to  property  of  a  Hindoo 

widow,  of  which  she  never  gets 
possession,  and  which  is  held  ad- 
versely to  her  and  her  husband's 
estate  and  to  the  reversioner,   if 

the  ordinary  period  of elapsed 

since  cause  of  action  accrued  to 
her  ...  460 

(22)  How  applied  where  plaintiff  is  found 

to  have  been  dispossessed  from 
land,  by  force  of  a  Magistrate's 
order,  under  Section  318  of  the 
Code  of  Criminal  Procedure  ...  480 
( 23)  How  applied  where  a  mortgagor  al- 
lows an  award  in  favor  of  mort- 
gagee in  possession  to  remain  un- 
challenged for  three  years  ...  564 

See  Declaratory  Decree  (i) 

See  Execution  (8)  (ll)  (12) 

See  Full  Bench  Rulings  by  three 
Judges  f4) 

See  Full  Bench  Rulings  by  four 
Judges  {\) 

See    Full    Bench    Rulings    by  five 

Judges  {\)  {S"^  {7)  {IS) 
See  Intervener  (4) 
See  Mahomedan  IVi/e. 
Sec  Malikana, 
See  Notice  (2) 
See  Onus  Proband i  (6)  (16) 
See  Possession  (3) 

Limited  Liability  Company. 
See  Liability  (7) 
See  Suit  (13) 

Local  Investigation. 

Witnesses  are  not  to  be  examined 
out  of  Court  by  Ameens  except  on 
points  to  be  actermincd  by  local 
inspection  ...  *83 

M. 

Mabomedan  Law. 

{i}  Mere    possession    gives    no    '  Huk 

Shuffa'  according  to :  there 

must  be  ownership  in  the  conti- 
guous land  . . .  455 
(2)  An  adopted  son  cannot  inherit  among 

Mahomedans  ...  502 

Mahomedan'  Widow. 

See   Full   Bench  Rulings  by   three 

Judges  (4) 
See  Onus  Probandi  {4) 

Mahomedan  Wife. 

In  a  suit  by against  her  husband 

after  divorce,  for  recovery  of  pro- 
perty belonging  to  her,  cause  of 
action  arises  at  the  time  of  separa- 
tion ;  and,  until  the  husband  has 
proved  his  right  to  the  property, 

Vol  IX. 


Mahomedan  Wife. — (Continued.) 

the  presumption  is  that  he  only 
held  in  behalf  of  his  wife  ...  153 

Maintenance. 

Where  a  husband  does  not  object  to 
his  wife's  leaving  his  house  to  carry 
on  an  independent  calling,  or  give 
her  notice  to  return,  she  is,  when 
desirous  of  returning,  entitled  to 

...  475 

See  Champerty  (2) 

See  Full  Bench   Rulings  by  four 

Judges  (2) 

See  Hindoo  Widow  (i)  (2) 

Malikana. 

Xhe    right  to is  a  proprietary 

right  constituting  interest  in  land, 
and  not  the  same  as  rents  ;  Clause 
12,  Section  i,  A61  XIV.  of  1859, 
applying  to  it  ...   102 

Manager. 

See  Hindoo  Widow  (6) 

Marriagb. 

See  Hindoo  Law  (7) 

Measurement. 

A  proprietor  of  an  estate  is  not  bar- 
red from— —by  the  fact  of  its  being 
leased  to  a  third  party ;  nor  need 
he  show  that  he  is  m  actual  receipt 
of  the  rents  at  the  time  when  he 
applies  to  measure  ..•*33* 

Mesne-profits. 

(i)  Where  a  decree  provides   for  the 

ascertainment  of at  the  time  of 

execution,  decree-holder  is  not 
concluded  by  what  he  may  have 
said  in  his  plaint  as  to  the  amount  217 

(2)  Where  the  decree  does  not  give  in- 

terest on——,  interest  cannot  be 
awarded  for  the  period  previous 
to  the  ascertainment  of ...    ib, 

(3)  Where  a  decree  for does  not  say 

whether  interest  is  t)r  is  not  to  be 
awarded,  the  Court  executing  is 
right  in  refusing  interest 

(4)  Principle  upon  which  — 

mined 

(5)  Principle  on  which— are  to  be  as- 

sessed where  defendant  has  been 
compelled  to  relinquish  possession  457 

(6)  Where  a  trespasser  has  obtained  ex- 

traordinary profits  by  the  expendi- 
ture of  capital  on  land,  allowance 
should  be  made  for  such  expendi- 
ture in  a  decree  entitling  to—  ...  473 

See  Admission  (2) 

See  Attachment  (5) 

See  Execution  (5) 

See  Full  Bench  Rulings  by  four 
Judges  {i) 

See  Full  Bench  Rulings  by  five 
Judges  U  3) 

See  Possession  (9)(ro) 
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Minors. 

See  Aa  XL.  of  18 5S  (i)  (2) 
See  Guardian, 
'  See  Onus  Probandi  (8) 
See  Sale  ( 14) 

Misconstruction. 

Where  a  Lower  Court,  in  recording 
the  words  of  a  document  on  which 
it  relies,  puts  one  term  for  another, 

it  is  a ,  affording  ground  for 

special  appeal ;  but  where  it  places 
a  particular  boundary-mark  in  a 
particular  spot,  its  decision  would 

not  be  a ,  unless  incompatible 

with  the  wording  of  the  document  366 

MiTAKSHARA. 

See  Hindoo  Law  (i) 
See  Partition  (2) 

MOKURRURBE  PoTTAH. 

A granted  by  a  Rajah  of  Tip- 

perah  to  a  member  of  his  family  is 
resumable  on  the  death  of  the 
grantor;  and  a  female  member 
docs  not  cease  to  be  a  member  by 
marrying  into  another  race 

MONBY-DBCRBB. 

An  ordinary in  a  suit  on  a  bond 

with  mortgage-clause,  but  silent 
about  that  clause,  cannot  be  exe- 
cuted against  property  no  longer 
belonging  to  judgment-debtors  ... 

See  Mortgage  (1) 
Mortgage. 

(1)  The  purchaser  of  the  rights   of   a 

mortgagor  who  obtained  possession 
of  the  property  cannot  be  ousted 
summarily  by  a  subsequent  pur- 
chaser of  a  money-decree  against 
the  mortgagor 

(2)  A  finding  that  a deed  has  been 

attested  by  the  Registrar  of  Deeds, 
and  proved  by  witnesses,  is  a  suffi- 
ciently distinct  finding  on  the  bona 
fides  of  the  deed 

(3)  Where  plaintiff  suing  to  obtain  cer- 

tain property  unencumbered  by  a 
previous  mortgage,  yet  pays  into 
Court  the  amount  due  on  mortga- 
gee's lien,  he  has  no  cause  of  action 
as  against  defendant 

(4)  A made  after  attachment  is  alien- 

ation under  Section  240,  AdlVIlI. 
of  1859,  and  is  null  and  void 

(5)  The  year  of  grace  allowed  to  a  mort- 

gagor includes  holidays,  no  deduc- 
tion of  holidays  being  allowed  after 
the  year  expires 

See  Attachment  (3) 

See   Full   Bench    Rulings   by  five 


535 


82 


>5o 


167 


332 


544 


583 


Judges  (I)  (5) 


See  Hindoo  Widow  (4) 
Mortgaged  Premises. 

A  mortgagee  in  possession  of 


IS 


bound  to  keep  them  in  necessary 
repair,  and  may  charge  for  the 
same  with  interest 


488 


Mortgagee's  Accounts. 

A  mortgagee  must  keep  regular  ac- 
counts, or  the  presumption  will  be 
against  him ;  but  this  docs  not  mean 
that  all  mortgagor's  statements 
must  be  taken  as  true  ...  275 

See  Redemption  (i)  (2) 
Municipal  Commissioners 

(i) are  entitled  to  one  month's  no- 
lice  of  action  under  Section  87, 
Act  III.  (B.  C),  1864,  when  they 
have  been  acting  in  the  belief  that 
they  were  exercising  powers  given 
by  that  A61  ...  279 

(2)  Where haveadled  properly  un- 
der the  law,  they  are  entitled  to  the 
application  of  Section  87,  A61  III. 
(B.C.)  of  1864 
•    See  Aa  in.  (B.  C.)  of  1864. 
Municipal  Work. 

See  Contract  (3) 
Mutiny  Act. 

See  Jurisdiction  ^3) 

N. 
New  Grounds. 

A  party  wishing  to  be  heard  in  sup- 
port of must  apply  under  Sec- 
tion 374,  A<Sl  VIII.  of  1859:  he 
cannot  raise  them  in  an  applica- 
tion for  review  ...  370 
Non-registration. 

A  plaintiff  may  be  permitted  to  show 

that  the of  a  deed  of  sale  was 

owing,  not  to  any  fault  of  his  own, 
but  to  the  fraudulent  conduct  of 
his  adversaries  ...  351 

See  Evidence  (23)  (30) 
Non-traverse. 

The  doctrine  of  admission   by 

is  not  applicable  to  written  state- 
ments file  i  under  A<51  X.  of  1859...  *83 
Notice. 

(1)  Omission   to  comply   with    all  the 

directions  regarding  verification 
does  not  vitiate  a  sale  under  Re- 
gulation VIII.,  1 819,  when  the 
Court  finds  that  the  notice  pre- 
scribed in  Claus3  2,  Section  8,  has 
been  duly  served  ...  242 

(2)  A under  Section  216,  A<51  VIII, 

of  1859,  is  a  proceeding  within  the 
meaning  of  Section  20,  Adl  XIV., 
1859,  and  the  debtor's  period  of 
limitation  for  a  new  trial  runs  from 
date  of  service  of  such  —  ...  330 
(3) —  under  any  Section  of  Adl  III. 
(B.  C.)  of  1864,  preceding  Section 
81 ,  may  be  served  upon  the  person 
addressed,  or  be  left  with  a  servant 
of  the  family  ...  562 

(4)  Section  48  of  the  Municipal  A(5l  pro- 
tects the  Commissioners  against 
slight  errors  of  calculation  in  a 
notice  of  demand  ...    i4. 

See  Full  Bench  Rulings  by  five 
Judges  VS)Xi2) 

See  Municipal  Commissioners  {i) 

b 
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Notification. 

By  the  date  of is  meant  the 

date  of  its  issue  by  the  Court     ...   1 16 
See  Attachment  (6) 


O. 

Objection.  * 

(i)  An that  the  Ix>wer  Court  mis- 
apprehended the  meaning  of  a  de- 
position ought  to  be  certified  in  the 
written  grounds  of  appeal 

(2)  Where  an not  pressed  on  the 


289 


(3) 


Lower  Appellate  Court  is  not  no- 
ticed by  It,  the  legal  presumption 
is  that  it  was  not  noticed  on  that 
account 

which  are  entirely  matters  of 


ib. 


fact,  and  which  go  to  the  substance 
of  plaintiff's  claim,  cannot  be  ad-  * 
mitted  for  the  first  time  in  special 
appeal  ...  493 

U)  VVhere  the  question  whether  the 
alienation  of  property  by  a  father 
without  the  son's  consent  is  valid 
under  the  Mitakshara  Law  is  not 
raised  in  the  Lower  Courts,  such 
invalidity  cannot  be  admitted  as  a 
ground  of in  special  appeal...  503 

See  Civil  Ameen  (i) 

See  Cross-appeal  (3) 

See  Practice  (3) 
Omission. 

The by  Lower  Appellate  Court 

of  any  specific  mention  of  a  record 
filed  as  evidence  is  no  error  in  law  1 20 

See  jurisdiction  (8) 

Osus  Proband!. 

(i)  In  a  suit  to  recover  rent  at  an  en- 
hanced rate  -  ...  *6s 

(2)  In  a  suit   to    recover    possession, 

where  plaintiff  proves  possession 
and  dispossession  ...     71 

(3)  In  a  suit  for  enhancement  of  rent 

where  defendant  gives  primd-facie 
proof  of  a  rent-free  title  ...*I03 

(4)  In  a  suit  by  a  Mahomedan  widow 

against  the  brother  of  her  deceased 
husband  for  her  share  of  the  hus- 
band's property,  when  defendant 
sets  up  a  tumliknamah,  by  which 
deceased  conveyed  away  the  pro- 
perty to  defendant's  son  ...  142 

(5)  In  a  suit  in  which  plaintiff  seeks  to 
obtain  a  declaration  that  defend- 
ants held  a  tenure  under  him      ...  154 

(6)  In  deciding  a  plea  of  limitation     ...  155 

(7)  Where  defendant,  in  a  suit  for  ar- 
rears of  rent,  alleges  remission  ...•239 

(Q  Where  a  person,  after  attaining 
majority,  questions  any  sale  of  his 
projperty  by  his  guardian  during 
nb  minority  ...  297 

(^  Where  plaintiff  alleges  that  an  at- 
tachment subsists,  and  that  the 
mortgaj^e  under  which  defendant 
daims  is  invalid  ...  333 


Onus  Probandi. — (ContinuedJ 

(10)  Where  a  plaintiff  claims,  not  under 

any  general  right  of  inheritance, 
but  expressly  under  a  deed 

(11)  In  a  suit    for    possession,    where 

plaintiff  has  a  clear  title  as  heir  to 
tier  deceased  husband  as  against 
defendant 

(12)  Where  proceedings  are  impugned 

as  not  bond  fide 

(13)  In  a  suit  to  establish  right  of  pre- 

emption on  the  ground  of  owner- 
ship of  contiguous  land 

(14)  In  a  suit  to  recover  possession  of  a 

share  of  a  tank  alleged  to  be  joint- 
family  property 

(15)  Where  plaintiff  sues  for  a  declara- 

tion that  an  adoption  is  invalid  ... 

(16)  Where  a  plaintiff  claims  rent  on  ac- 

count of  lands  as  mdl  from  defend- 
ants who  set  up  a  lakheraj  title  ... 

See    Full    Bench   Rulings  by  five 

Judges  (6)  :i6) 
See  Intervenor  (1) 
See  Limitation  (6) 
See  Mahomedan  Wife  (i) 
See  Possession  (7) 
See  Presumption  (3) 
See  Suit  (8) 

Order. 

An for  costs  in  execution  comes 

within  the  word  '  order '  in  Section 
20,  Act  XIV.  of  1859 


385 


439 
443 

455 

461 
463 

570 


458 


P. 


Partition. 
(I)  In- 


-  under  Hindoo  Law,  shares 
must  be  defined,  and  there  must 
be  distinct  and  independent  enjoy- 
ment ... 

(2)  Whatever  is  acquired  at  the  charge 

of  the  patrimony  is  subject  to  par- 
tition ;  but  if  the  common  stock  is 
improved,  an  equal  share  is  or- 
dained. Separate  property  acquir- 
ed with  small  detriment  to  the  joint- 
estate  is  joint,  although  the  ac- 
quirer gets  a  double  share 

(3)  Where  certain   land   in   dispute  is 

found  to  be  the  plaintiff's  share,  the 
defendant  holding  his  separately ,  no 
further  formal is  necessary... 

(4)  There  is  no  statutory  bar  against  a 

ryot's  right  to  partition,  as  between 
himself  and  'his  co-parcener,  pro- 
vided it  does  not  bind  the  zemin- 
dar, or  limit  his  right  over  the  whole 
tenure  as  a  joint  one 
See  Hindoo  Law  (i)- 
See  Joint  Hindoo  Family  (i) 
See  C/nder-ienure, 

Partnership.' 

Where  plaintiff  entering  into  a  con- 
tract of  —  to  work  certain  mines 
receives  a  bonus  and  six-monthly 

0 


61 


61 


"5 
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Partnership. — (Continued.) 

payments  as  *  rent*  for  the  land, 
stipulating  to  refund  in  case  coal 
should   not  be    discovered,    it  is 

a arrangement,  and  the  money 

is  consideration-money  ...  499 

Pauper-petition. 

A  petition  of  objection  under  Section 
348,  Act  VIII.  of  1859,  will  be  re- 
ceived, but  not  heard  till  the  stamp- 
duty  is  paid  ;  the  question  will  have 
to  be  raised  at  the  hearing  ...  356 

See  Act  XXVII.  0/1867. 

Payment. 

(i)  Where  a  judgment-debtor,  instead 
of  paying  into  Court,  pays  direct 
to  the  creditor,  he  does  so  at  his 
own  risk  ...  362 

(2)  Where  a  judgment-debtor  pays  the 
amount  decreed-  to  the  Court's 
officer  under  pressure  of  process, 
he  is  entitled  to  protection,  the 
latter  Clause  of  Section  206,  Act 
V 1 1 1 .  of  1 859,  relating  only  to  volun- 
tary adjustments  ...  462 

Penalty. 
See  Contract  (4) 

Peons. 

By  Act  V.  (B.  C),  1863,  the  appoint- 
ment of is  vested  in  the  nazir 

subject  to  the  approval  of  thejudge, 
and  no  superior  authority  is  com- 
.    petent   to   control   such   appoint- 
ments ...     33 

Plain  Paper. 

See  Practice  (i) 

Pleaders'  Fess. 

See  Limitation  (4)  . 

5*^^  Suit  (2) 
Pledge. 

See  Jurisdiction  (5) 

Possession. 

(i)  A  witness's  statement  that  a  party '  is 

in  possession '  is  no  evidence  of , 

which  must  hfi  proved  by  the  vari- 
ous acts  of  ownership  constituting 

it  ••■79 

(2)  ——  need  not  be  long  in  order  to  be 

some  evidence  of  title  ...  120 

(3)  Lands  not   capable  of  occupation 

(e.  g.,  a  khal)  belong  to  the  person 

in of  the  occupied  lands  to 

whkrh  they  appertain  ;  but  when  a 
khal  becomes  dry  and  culturable, 
if  any  one  to  whom  it  does  not  be- 
long takes  of  it,  cause  of  ac- 
tion accrues  from  the  time  of 
wrongful ^  ...   124 

(4)  Long is  not  only  evidence  of  title, 

but  a  good  and  valid  title  by  itself  169 

(5)  Plaintiff  s  failure  to  show — 7—  within 

12.  years  of  suit  does  not  entitle 

defendant  to  a  verdict, .   •  must 

be  weighed  with  otBer  evidence  for 


Possession. — (Continued.) 

the  party  proving  it,  and  the  evi- 
dence of  the  opposite  party         . . .  365 

(6)  The  plea  of  adverse for  more 

than  12  years  is  a  point  for  adju- 
dication in  bar  ...     ib. 

(7)  Where  the  heir  of  an  ostensible  auc- 

tion-purchaser seeks  to  oust  de- 
fendant, who  has  been  1 2  years  in 

,  and  who  pleads  that  the  sale 

was  benamee,  long proves  de- 
fendant's allegation  to  be  true, 
and  plaintiff  must  show  that  his 
ancestor  paid  for  the  property    ...  438 

(8)  obtained  and  continued  by  fraud 

is  not within  the  meaning  of 

Act  X.  of  1859  ••*449 

(9)  A  decree  for does  not  necessa- 

•        rily  involve  mesne-profits  :  plaintiff 

suing  for  mesne-profits  must  prove 
title  ...  590 

(10)  Where  a  plaintiff  failing  inasuitfor 
an  arrear  of  rent  obtains  a  decree 

in  the  Civil  Court  for without 

wasildt,  which  he  had  estimated  at 
the  rate  of  the  rent  previously 
claimed,  the  second  suit  is  not  for 
the  same  thing  as  the  first,  and 
plaintiff  is  entitled  to  wasilat  as 
well  as 


•594 


(n) 


is  evidence  of  title  only  because 


presumably  referable  to   rightful 
title  and  absolute  ownership  :  the 
other  side  must  show  that  the  primd-  ^ 
facie  presumption  is  ill-founded...  602 

See  Evidence  (10) 

See  Hindoo  Law  (5) 

See  Kubooleui  (4) 

See  Onus  Probandi  (2)  (6)  (11) 

See  Proprietary  Rights. 

See  Right  of  Possession. 

See  Right  of  Suit  (4) 
Possessory  Decree. 

A  Collector  selling  a  specified  khas 
mehal  ought  to  point  out  and  give 
possession  of  that  which  he  has 
professed  to  sell  ...  259 

Posthumous  Son. 

A  —  has  a  legal  share  in  his 
father's  property  ...  257 


POTIAH. 

Where 


provides    that    the 


grantor  is  not  to  alienate  or  lease 
the  property  to  a  third  party  with- 
out giving  the  lessees  the  refusal^ 
the  restriction  is  binding  •••*'47 

See  Arrears  of  Rent  (3) 

See  Evidence  (31) 

Practice. 

(i)  The  rule  of  Circular  No.  31,  dated 
3rd  October  1864,  extends  to  ^/atu 
paper  filed  under  the  general  rule 
atendof  Schedule  B,  Act  X.  of  1B62, 
when  the  copy  cannot  be  compris- 
ed within  the  ^/am^-paper  put  in      33 
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Pr4CTICE. — fConiinued,) 

(2)  An  appeal  from  an  order  declaring 

a  person,  claiming  to  be  in  pos- 
session of  property  taken  in  exe- 
cution, to  have  no  locus  standi 
in  the  execution-case,  is  a  Miscel- 
laneous appeal,  and  should  be  on  a 
stamp  for  an  ordinary  petition   ...   139 

(3)  Where  the  finding  on  an  issue  refer- 

red to  the  Lower  Court  is  returned 
with  the  evidence,  and  no  memo- 
randum of  objection  is  filed  within 
the  time  fixed,  objections  cannot  be 
taken  when  the  appeal  comes  on 
for  final  determination  ...  438 

Pre-emptjon. 

High  Court's  ruling  (W.  R.,  Vol.  I., 
page  234)   has  reference  to  con- 
flicting decisions  in  the  same  dis-, 
irict  ...  537 

See  Onus  Probandi  (13) 
Prescription. 

(i)  The  English Act  does  not  apply 

to  the  Mofussil  ...     91 

(2)  A  title  by cannot  be  created  by 

length  of  user  short  of  12  years  ...  283 
Presumption. 

(1)  A  defendant,  able  to  prove  that  his 

rent  has  not  changed  for  20  years, 

is  entitled  to  the allowed  by 

Section  4,  Act  X.  of  1859  ...*I47 

(2)  A  ryot's  having  relied  on  a  mokur- 

ruree  tenure  does  not  prevent  his 

falling    back   on   the  under 

Section  4,  Act  X.  of  1859  .■.*45i 

(3)  Parties  in  possession  are  presumed 

to  be  owners,  the  onus  lying  on  the 
party  alleging  possession  of  a 
different  nature  . . .  556 

(4)  Where  other  property  is  proved  to 

have  been  separately  acquired  by 
the  members  of  a  joint  Hindoo 
family,  there  is,  in  respect  of  any 

part  tcular  property ,  no  more of 

joint  than  of  separate  acquisition  558 

See  Evidence  (11) 

See  foint  Hindoo  Family  (6) 

See  jurisdiction  (44) 

See  ifahomedan  Wife, 

See  Mortgagee's  Accounts, 

See  Objection  (2) 

.  See  Possession  (11) 

Principle  of  Proportion. 

Where  the  boundaries  of  separate 
talooks  held  by  a  tenant  or  copy- 
holder are  unascertainable,  they 
should  be  fixed,  so  that  the  pro- 
duce of  the  land  in  each  should  be 
to  the  jumma  payable  thereon  as 
the  produce  of  the  whole  of  the 
said  lands  is  to  the  total  of  the 
jummas  payable  ...     95 

See  Enhancement  (6) 
Priority 

—  of  attachment  does-  not  give  a 
decree-holder  a  right  to  set  aside 


Priority. — (Continued.) 

a  sale  on  a  subsequent  attachment, 
but  only  a  right  to  be  paid  first 
from  proceeds  of  sale  ...  243 

See  Full  Bench  Rulings  by  5  Judges  (10) 

Proceeding. 

(i)  A  plaintiff  is  not  bound  by  a 

between  other  parties,  in  which 
he  had  no  opportunity  of  being 
heard  ...    125 

(2)  A releasing  some  judgment- 

debtors  from  execution,  and  declar- 
ing the  liability  of  others,  is  within 
the  meaning  of  Section-  20,  Act 
XIV.  of  1859  ...  240 

(3)  To  enforce  or  keep  in  force  a  decree, 

it  is  enough  if  any  one  interested 

has  taken  any ...  485 

See  Limitation  (18) 

Procedure. 

(i)  In  a  suit  for  renewal  of  lease,  where 
tenant  proves  right  of  occupancy, 
but  not  right  to  hold  at  fixed  rates, 
the  Court  should  proceed  to  de- 
termine the  rates  to-  be  im- 
posed ...  *8i 

(2)  When    a    defendant    in    a   suit   in 

which  the  genuineness  of  the  ku- 
booleut  is  in  issue  appeals  from  a 
Deputy  Collector  who  refused  to 
summon  certain  witnesses,  the 
Judge  ought  to  direct  that  the 
witnesses  or  their  evidence  should 
be  sent  up,  the  evidence  being  con- 
fined lo  the  rate  and  time  of  pay- 
ment and  the  rent  to  which  pay 
ment  had  been  appropriated       ...*I27 

(3)  The    High    Court's   ruling   that  a 

Judge  must  execute  his  own  de- 
crees refers  only  to  executions  un- 
der Act  VIII.  of  1859  ...  463 

(4)  Where  appellant  gives  in  the  names 

of  his  witnesses  within  reasonable 
time  to  secure  their  attendance  on 
the  day  of  hearing,  the  Lower  Ap- 
pellate Court  should  direct  the 
summonses  to  issue,  giving  every 
assistance  to  the  party,  all  addi- 
tional expenses  being  paid  by 
him  ...  489 

(5)  Where  a  judgment  is  on  ground 

common  to  all  the  defendants,  and 
the  appeal  is  substantially  against 
the  whole  decree,  the  High  Court 
is  competent,  under  Section  337, 
Civil  Procedure  Code,  to  reverse 
the  decree,  though  only  some  of 
the  defendants  appeal,  and  one, 
appeaHng  as  to  costs,  engross- 
es his  appeal  only  on  a  stamp  to 
cover  the  amount  of  costs  ...  558 

See  Execution  (3) 

Promise. 

See  Liability  {\) 

See  Jurisdiction  (11) 
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Property.        • 

See  Hindoo  Law  (2)  (3)  (4) 

See  Waste. 
Proprietary  Rights. 

In  a  dispute  as  to  the of  parties 

with  whom  a  settlement  has  been 
made  by  the  Revenue  authorities, 
even  if  made  on  the  ground  of 
possession  without  title,  the  Court 
should  see  how  possession  was  ob- 
tained, and,  if  from  their  ances- 
tors, should  determine  the  respec- 
tive rights  of  the  parties  with  refer- 
ence to  thq  status  of  the  family  at 
the  time  of  settlement 
Purchaser. 

A  party  purchasing  with  notice  that 
vendor's  title  is  contested  must 
take  his  chance  if  that  title  turns 
out  invalid 


376 


549 


86 


See  Act  VIIL  of  j8s^  (4) 

See  Full  Bench  Rulins[s  by  five  fudges 
(8)  (II) 

See  Liability  (6) 
See  Sale  (5)  (7) 
Putneedar. 

See  Issumnuvisee  Papers, 
See  Limitation  (7) 

R. 

Railway  Accident. 

Where  a  Railway  Company  does  not 
keep  a  station  properly  lighted,  al- 
lows a  train  to  overshoot  the  station, 
and  does  not  warn  plaintiff  against 
alighting,  and  the  latter  receives 
severe  injuries  from  a  fall  in  step- 
ping on  the  platform  when  the 
train  stops,  these  injuriesare  caused 
by  the  Company's  negligence,  and 
not  by  his  own  want  of  care       ...     73 

Ratification. 

See  Sale  (14) 

Recorder's  Court, 

See  Act  X,  of  1867. 
Receipt. 

Where  compliance  with  Section  224, 

Act  VI 11.  of  1859,  and  a  legal 

for  possession  are  found  as  facts, 
they  give  a  superior  right,  under  a 
Civil  Court's  decree,  to  one  found- 
ed on  mere  actual of  rent  ...•358 

Redemption. 

(i)  In  a  suit  for of  mortgaged  pro- 


perty, the  law  only  requires  the 
mortgagee's  account  of  receipts 
and  disbursements  to  be  filed  in 
Court,  and  sworn  to  as  correct  ... 

(2)  No of  mortgaged  properly  can 

be  decreed  as  long  as  ai  y  balance 
is  due 

See  Right  of  Redemption^ 


572 


572 


Refund. 

( i)  Where  a  fraud  has  been  substantially 
alleged,  the  absence  of  a  stipula- 
tion to does  not  protect  from 

refunding  ...  371 

(2)  Where  a  judgment-debtor  has  paid 
the  amount  of  a  Small  Cause  Court 

decree,  he  is  not  entitled  to  a 

•  merely  because  he  was  arrested  be- 
fore he  reached  home 

See    Full    Bench    Rulings  by  five 
Judges  (16) 
Refusal. 

See  Decree  (2) 
Registration. 

Where  —  is  compulsory,  unregis- 
tered deeds  are  inadmissible  as  evi- 

^      dence ;  and  where is  optional, 

a  registered  deed  of  later  date  rclat- 
ing  to  the  same  property  is,  under 
Section  68,  Act  XVI.,  1864,  enti- 
tled to  preference  over  an  unregis- 
tered one  ...^282 

See  Bond  ii) 

See  Declaratory  Decree  (2) 

See  Jurisdiction  (42) 

See  Transfer  of  Tenure, 

Regulation  VIII.  of  1793. 

Section  51.  See  Suit{i  i) 
Regulation  XIX.  of  1793. 

Under  Section  19,  the  gross  produce 
of  each  village  of  an  estate  is  calcu- 
lated with  the  proportion  of  the 
public  jumma  assessed  thereon  . 
Section  48.  See  Onus  Probandi  (3) 
Regulation  II.  of  1805. 

Clause  3,  Section  3.  See  Limitation  ( 7) 
Regulation  II.  of  1806. 
See  Attachment  (5) 
Regulation  XVII.  of  1806. 

Sections  7  and  8.  See  Foreclosure, 
Regulation  XX.  of  1812. 

Section  5.  See  Limitation  (4) 
Regulation  I.  of  1814. 

See  Evidence  (2) 
Regulation  XIX.  of  1814. 

Section  9  does  not  apply  to  lands 
made  over  under  a  butwarrah,  but 
refers  to  dwelling-houses,  buildings,' 
and  ground  immediately  attached*  145 
Regulation  VIII.  op  1819. 

Clause  2,  Sectioiv  8.  See  Notice  (i) 
Section  6.  See  Partition  (4) 
Regulation  VII.  of  1822. 

See  Limitation  (23) 
Regulation  X.  of  1822, 

Sections   2,  3,  and  8.  See  Full  Bench 
Rulings  by  three  Judges  (6) 

Regulation  IX.  op  1825. 

Section  5.  See  Full  Bench  Rulings  by 
three  Judges  (6)  "^ 
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REGUL4TION  XI.  OF  1825. 

Section  4«   See  Full  Bench  Rulings 

by  three  fudges  (2) 
Clause  I ,  Section  4.  See  Liability  (4) 
Clause  3,  Section  4 .   See  A lluvion  ( 1 ) 
See  Suit  (11) 

Regulation  VIII.  of  1835. 
See  Sale  (6) 

RELE4SR. 

See  Jurisdiction  (3) 
Rbmahd. 

(0  Where  an  appeal  is  made  on  the 
ground  that  the  Court  of  first  in- 
stance ought  to  have  found  that  an 
ijara  existed,  the  Appellate  Court 
should  determine  whether  the  fact 
has  been  proved,  and  not  — —  the 
case  for  re-trial  ...  *  1 06 

(2)  Where  a  case  is  remanded  to  be  tried 

on  fresh  issues,  the  parties  are  en- 
titled to  have  a  day  fixed  for  the 
reception  of  further  evidence       ...  294 

(3)  Where  the  High  Court,  proceeding 

on  the  assumption  that  appellants 
are  in  possession,  remands  a  case  to 
a  Zitlah  Court  with  instructions  to 
pass  a  declaratory  decree,  if  the 
Court  is  satisfied  that  the  act  com- 
plained of  entitles  plaintiffs  to  such 
a  decree,  the  Zillah  J  udge  is  wrong 
in  re-opening  the  question  of  pos- 
session ...  380 

U)  Where  an  order  of does  not 

restrict  a  Judge  to  the  evidence  on 
the  recordf,  he  is  at  liberty  to  exa- 
mine witnesses  who  are  in  Court  *  392 

RCMLSSION. 

See  Onus  Proband i  (7) 

Rbkewal  OP  Lease. 

See  Procedure  ( i ) 
Rest. 

See  House-rent. 

See  Kubooleut  (4) 

Rb?resentative. 

Qucere. — Whether  a  contract  to  pay 
a  judgment-debt  of  another  or 
the  possession  of  assets  out  of 
which  such  debt  is  liable  to  be 
satisfied  would  each  of  itself  con- 
stitute the  contractor  or  possessor 
respectively  legal of  the  judg- 
ment-debtor within  the  meaning 
of  Sections  102  and  103,  Act  Vlll. 
of  1859? 

RksAdjudicata. 

(0  Where  the  matter  in  issue  has  been 

heard  and  determined  by  a  Court  of 

competent  jurisdiction,  the  suit  is 

i.»  ^,J»«'red by  Section  2, Act  VIII.,1859  3oo 

12)  Where    debt    sued    for  is    decreed 

against  a  firm  after  partnership  is 

dissolved  on*  a  division  of  assets 

and  liabilities,  this  is  not  a 

as  between  two  partners,  one  of 


Res  Ad  judicata. — (Continued,) 

whom  sues  the  other  to  recover  his 
share  of  the  property  sold  in  exe- 
cution ...  557 
(2)  The  opinion  of  a  Court  of  competent 
jurisdiction  on  collateral  fads  is 
not  conclusively  binding  in  a  sub- 
sequent suit  relating  to  a  different 
subject-matter-  ....592 
See  Suit  (9) 

Resumption. 
The  — 


of  a  parent  estate  does 
not  nullify  a  howaladar's  existing 
rights,  or  deprive  him  of  the  bene- 
fit of  the  presumption  under  Section 
16,  ActX.,  1859  ...* 


'354 


271 


Revenue  Courts. 

Collectorate  authorities  under  Act  X, 
have  not  the  same  powers  as  judi- 
cial authorities  under  Act  Vlil.  of 
1859  to  fix  the  first  hearing  either 
as  final  or  for  the  fixing  of  issues, 
but  are  bound  to  fix  a  day  for  the 
hearing  of  evidence  when  there  are 
issues  on  which  it  is  necessary  ...*  246 

See  Execution  (i) 

Reversioner. 

See  Declaratory  Decree  (7) 

See  Full  Bench  Rulings  by  five  Judges 

(15) 
See  Hindoo  Widow  (6) 

See  Limitation  (21) 

See  Sale  (i) 

Review. 

(i)  Lower  Court's  neglect  to  examine  a 

witness  is  no  ground  for  a of 

judgment  if  the  objection  was  not 
raised  in  appeal  ...  129 

(2)  Diflference  of  opinion  between  two 

'decisions  of  the  High  Court  on 
questions  of  fact  is  no  reason  why 

on a  reference  to  a  Full  Bench 

should  be  made  ...  158 

(3)  The  decision  of  one  Division  Bench 

of  the  High  Court  being  at  variance 
with  that  of  another  is  no  reason 
for  applying  for  a of  judg- 
ment ...•161 

(4)  Where  an  application  for is  not 

made  within  90  days,  the  pendency 
of  a  special  appeal  is  not  "a  just 
and  reasonable  cause"  for  the  loss 

of  time  .•.*30J 

(5)  s  are     not   granted   merely   to 

supply  pleader?  defects  ...  589 

See  Act  VUI.  of  1859  {\) 

See    Full   Bench    Rulings    by  five 

Judges  (4) 
See  Jurisdiction  (17)  (30)  (30 
See  N^  Grounds, 

Right  of  Maintenance. 
See  Hindoo  Lavs  (i) 
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Right  of  Measurement. 

The  purchaser  of  a  subordinate  tenure, 
whose  name  is  not  entered  in  the 
talookdar's  serishta,  is  liable  to 
have  his  land  measured  under  Sec- 
tion 9,  Act  VI.  of  1862  (B.  C.)   ...  151 

Right  of  Occupancy. 

A  ryot  with does  not  lose  his  right 

by  sub-letting,  but  sub-lessee  gains 
no  right  .•.*344 

See  Aa  X,  of  1859  (8) 

Right  of  Possession. 

A  simple  ryot  without  transferable 
rights  cannot  give  a  third  party 

any as  against  the  proprietors 

of  an  estate,  and  the  holder  of  the 
pottah  from  the  tenant  is  a  mere 
trespasser  ...  420 

Right  of  Redemption. 

See  Sale  (8) 
Right  of  Suit. 

(1)  A    member  of    a    joint    undivided 

Hindoo  family  may  sue  alone  for 
compensation  in  respect  of  personal 
loss  ...  279 

(2)  A  zemindar  has,  under  Section  24, 

Act  X.,  1859,  a ,  as  a  share- 
holder, to  recover  papers  kept  by 

his  agent  •••*344 

(3)  A  stranger  has  no  right  to  sue  for 

an  order  declaring  an  adoption  to 

be  valid  ...  463 

(4)  Plaintiffs  in  possession,  though  in 

contravention  of  a  Magistrate's 
order,  do  not  need  the  Court's  in- 
tervention to  put  them  in  posses- 
sion, and  omission  to  sue  for  pos- 
session is  no  bar  to  their  title  being 
investigated  ...  580 

See  Act  VIII.  of  rS^g  (4) 
See  Damages  (3) 
Rights. 

(1)  Where  a  plaintiff  sues  for  damages 

for  value  of  timber  washed  on  to  his 
estate,  which  has  been  carried  away 
by  Government,  and  to  have  his 
right  in  future  declared — Held 
that  the  suit  was  not  cognizable  by 
a  Small  Cause  Court.  Held  fur- 
ther that  plaintiff  was  entitled  to 
have  the  question  tried,  not  by  do- 
cumentary evidence  of  the or 

any  decision  establ'shing  the  cus- 
tom, but  by  the  evidence  he  had 
adduced  ...     97 

(2)  Every  Court  has  a to  correct  its 

formal  records  so  as  to  make  them 
truly  represent  the  decision         ...*30i 

See  Act  V.  ('B.C.),  186 r.    . 

See  Jurisdiction  (22) 

See  Sale  (ii) 


Ryot. 


Where  defendant  docs  not  hold  land 

as ,  division  of  parent  estate 

does  not  reduce  him  to  the  position 
of  a not  liable  to  ejectment  14=^ 


Sale. 

(i)  The ::  by  a  Hindoo  widow  of  a 

larger  portion  of  her  husband's  es- 
tate than  is  necessary  to  raise  an 
amount  authorized  by  the  law  is  not 
absolutely  void  as  against  the  re- 
versioners, who  can  only  set  it  aside 
bypayingthe  amount  she  is  entitled 
to  raise  with  interest 

(2)  The by  a  Hindoo  widow  of  a 

portion  of  her  husband's  estate, 
when  it  would  be  more  beneficial 
to  mortgage,  cannot  be  set  aside 
as  against  the  purchaser  if  both 
parties  are  acting  honestly 

(3)  The in  execution  of  moveable 

property    not    belonging    to    the 
debtor  is  not  a  mere  irregularity 
•         within  the  meaning  of  Section  252, 
Act  VHL  of  1859 

(4)  When  a ,  in  execution  of  move- 

able property  other  than  that  of 
the  debtor,  becomes  absolute  under 
Section  251,  Act  VHL  of  1859, 
only  the  rights  and  interests  of  the 
debtor  are  transferred ;  the  owner 
of  the  property  being  entitled  to 
sue  either  for  restoration  specifi- 
cally, or  for  damages.  If  he  makes 
an  alternative  claim,  the  Court  may 
award  either 

(5)  A  plaintiff  jsuing  to  set  aside  a 

in  execution  of  her  husband's  rights 
in  certain  land,  on  the  ground  of 
previous  transfer  to  herself,  in 
reality  sues  for  a  declaration  that 
her  husband  has  no  rights  in  the 
estate,  and  that  the  purchaser  ob- 
tains nothing 

(6)  All  subordinate  tenures  do  not  neces-* 

sarily  lapse  on  the of  a  talook 

under  the  provisions  of  Regulation 
Vni.ofi835 

(7)  The   purchaser  of  a  ryot's   tenure 

sold  in  execution  of  a  decree  under 
Act  X.  obtained  by  the  zemindar 
is  not  the  ryot's  vendee,  nor  bound 
by  any  decision  to  which  the  ryot 
was  a  party,  or  any  allegation  or 
admission  of  his  ...* 

(8)  The    purchaser    of  a  mortgagor's 

rights  and  interests  in  property 
already  mortgaged,  and  liable  to 
,  purchases  merely  the  mort- 
gagor's right  to  redeem 

(9)  A by  a  Hindoo  widow  of  her 

husband's  estate  under  legal  neces- 
sity cannot  be  set  aside  on  payment 
of  the  sum  which  the  widow  needed 
to  raise,  or  in  the  proportion  on 
which  that  sum  bears  to  the  amount 
for  which  the  estate  was  sold 

(10)  When  a  Hindoo  widow  sells  land  in 

her  possession  on  the  alleged 
ground  of  necessitVi  and  the  then 
next  heir  attests  the  execution  of 
the  deed  of  purchase,  such  atte-sta- 
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tion  IS  not  conclusive  in  law  as  to 
the  necessity,  but  is  strong  proof 
of  the  purchaser's  good  faith      ...  350 

(II)  If  a  party's  rights  and  interests  in  a 
decree  are  sold  at  a  time  when  all 
his  assets  are  vested  in  the  Official 
Assignee^  nothing  passes  to  the 
purchaser  ...  372 

(13)  Where,  in  execution  of  a  decree  - 
against  a  judgment-debtor's  estate 
in  a  different  district,  a  prohibitory 
order  under  Section  235,  Act  V 1 11 . 
of  1859,  is  passed,  and  without  fur- 
ther procedure  or  attachment  the 
property  is  sold,  no  certificate 
under  Section  359  being  given  to 
purchaser,  the is  ilTegal      ...  388 

(13)  A under  Section  1 10,  Act  X.  of  • 

1859,  does  not  entail  all  the  conse- 
quences and  effects  of  a under 

Act  XI.  of  1859  ■•537 

(14)  Where  a  plaintifiF,  after  attaining  his   * 

majori^,  conducts  a  suit  in  his 
mother^  defence,in  which  hesigns  a 
written  statement,  showing  that  the 
purehaser  from  her  of  property  sold 
during  his  minority  was  entitled  to 
n'hat  he  claimed,  he  must  be  con- 
sidered to  acquiesce  in  and  ra- 
tify the ...  571 

(15)  Where  a  warrant  of  execution  against 

the  moveable  property  of  the  judg- 
ment-debtor remains  in  force  at  the 

lime  of  a under  Act  X.  of  1 859, 

and  the  deposit  on  the  purchase- 
money  b  not  paid  until  14  days 

have  elapsed,  the is  illegal,  and 

a  suit  to  declare  it  null  and  void 
will  lie  in  the  Civil  Court  ...*6oo 

Set  Act  VIII.  of  i8s9  (6) 

Sm  Full   Bench  Rulings  by  three 
Judges  (3) 

See  Full   Bench    Rulings    by  five 
Judges  (7)  (8)  (9) 

See  Intervenor  (i) 

See  Jurisdiction  (19)  (23) 

See  Join  t  Property  ( 1 ) 

See  Liability  (6) 
.  See  Onus  Frobandi  (S) 

See  Jurisdiction  (12) 

StCUEITT. 

See  Full  Bench  Rulings  by  five 
Judges  (14) 

StlTICB-TBVURSS. 

A  grant  to  a  man  and  his  heirs  on 
condition  of  service  does  not  mean 
that  the  service  should  be  person- 
ally performed,  but  that  the  grant- 
ee IS  responsible  for  its  performance  126 

See  Act  X.  0/ i8s9  8) 

StTTLBMBl^r-PAPERS. 

See  Evidence  (12) 
Vol.  IX. 


Shareholder. 

See  Right  of  Suit  (2) 
See  Suit  (10) 
Special  Appeal. 

(i)  Where  the  bona  fides  of  the  grantor 
is  before  the  Court,  or  might  have 
been  if  defendant's  pleader  had  ex- 
amined him,  defendant  cannot  ap- 
peal specially  on  the  ground  of  the 
want  of  a  finding  on  the  point   ...*392 

(2)  When  a  plaintiff  goes  to  trial  in  the 

Courts  below  on  one  issue  only,  he 

is  not  entitled,  in ,  to  complain 

that  another  matter  of  evidence 
has  not  been  considered  by  the 
Lower*  Appellate  Court  ...  503 

(3)  Where  no  issue  is  raised  in  the  Lower 

Courts  which  could  be  the  foun- 
dation for  a  declaration  of  right, 
the  non-decision  of  a  claim  to  such 

declaration  is  no  ground  of . . .  503 

See  Evidence  (29) 

See  Full   Bench  Rulings    by    five 

Judges  (9) 
See  Misconstruction  (i) 
See  Objection  (3)  (4) 
See  Suit  (12) 
Specific  Performance. 

See  Contract  (4) 
Stamp. 

(i)  The  examination  of  is  a  fiscal 

duty  belonging  to  a  Revenue  Offi- 
cer, for  which  the  Registrar  of  the 
High  Court  is  not  responsible     ...  357 

(2)  When  an  appellant  is  successful  in 

his  appeal  in  respect  of  property 
representing  a  value  which  must 
of  itself  have  required  a  —  duty 
equal  to  that  required  for  the  en- 
tire property  involved,  that  portion 
of  the  appeal  in  which  he  has  failed 
does  not  necessitate  the  payment 

of  any  further duty,  and  the 

appellant  is  entitled  to  a  refund  of 
the duty  in  full  ...  357 

(3)  A  suit  to  resume  lands  claimed  as 

lakheraj  falls  under  Clause  </,  Sec- 
tion 1 1 ,  Schedule  B  of  Act  X .  of  1 862  395 

See  Act  XXVII.  of  i86y. 

See  Application  (3) 

See  Practice  (i)  (2) 

Sub-letting. 

See  Right  of  Occupancy. 

Substitution. 

The  — —  of  a  third  party  for  a  plaint- 
iff in  respect  of  part  of  the  tatter's 
share  in  a  suit  to  recover,  for  him- 
self and  a  minor  brother,  posses* 
sion  of  ancestral  property  said  to 
be  alienated  does  not  make  that 
party  a  party  to  the  suit,  and  gives 
him  no  status  enabling  him  to  ap- 
peal •••  4^7 

See  Full  Bench  Rulings  by  three 
Judges  (I) 
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Succession. 

(i)  According  to  the  authorities  on 
Hindoo  Law,  an  adopted  son  suc- 
ceeds, not  only  lineally,  but  col- 
laterally, to  the  inheritance  of  his 
relations  ...  423 

(2)  In   default  of    brothers,    brother's 
sons  succeed,  taking  according  to 
numbers,  and  not  by  representa- 
tion as  grandsons  . . .  463 
See  Adopted  Son, 
See  yoint  Hindoo  Family  (2) 


Suit. 
(1) 


A       '   to  recover 
tenant,  and  a 


rent  against  a 
to  recover  pos- 


session against  a  trespasser,  are 
not  for  the  same  cause  of  action  . . .  *9o 

(2)  A under  Section  15,  Act  XVI. 

of  1864,  is  not  a  summary  but  a 

regular ,  and  full  fees  should 

be  awarded  for  pleaders  ...  i  o  i 

(3)  When,  in  a for  declaration  of  the 

validity  of  a  deed  and  confirmation 
of  possession,  plaintiff  fails  to  show 
sunicient  cause  for  the  Court's  in- 
terference under  Section  15,  Act 
VIII.  of  1859,  the  Court  should 
simply  declare  to  that  effect       ...  104 

(4)  All  suits  specially  provided  by  ActX. 

of  1859,  and  arising  out  of  the 
exercise  of  the  power  of  distraint, 
or  out  of  acts  done  under  color  of 
the  exercise  of  such  power,  come 
under  Section  23  of  the  Act       ...•162 

(5)  A  —  to  assess  lands  and  recover 

rents  at  enhanced  rates  must  be 
dismissed,  if  not  brought  under 
some  Section  of  Act  X.  of  1859  ...*i7o 

(6)  In  a for  accounts  against  a  naib, 

under  Section  24,  Act  X.  of  1859, 
who  pleads  acquittance,  and  that 
he  is  not  the  naib  of  some  of  the 
estates,  the  Judge  should  find  what 
estates  are  in  his  management,  and 
for  what  period,  and  what  accounts 
he  has  to  render  ...*25o 

(7)  A  manager  cannot  maintain  an  ac- 

tion in  his  own  name,  based  on  a 
contract  not  in  terms  with  him 
personally  ...  254 

(8)  A  plaintiff  suing  for  possession  of 

lands  alleged  to  be  part  of  a  khas 
mehal  bought  from  Government 
must  prove  that  they  are  so       ...  259 

(9)  A on  the  same  cause  of  action, 

and  between  the  same  parties  as  a 

former dismissed  without  trial, 

is  not  on  a  cause  of  action  which 
*  has  been  heard  and  determined'  327 
(10)  A  — by  a  zemindar  as  a  share- 
holder stands  on  different  grounds 
from  a  — —  by  a  joint  land-owner 
suing  separately  tor  rent  . .  .*344 

(H)  A for  assessment  of  lands  ac- 
creted to  a  zimma-tenure  must  be 
tried  under  Section  51,  Regulation 


Suit. — (Continued,) 

VIII.  of  1793,  the  provisions  of 
this  law  not  being  affected  by  Re- 
gulation XI.,  1825  ,.«-*379 

(12)  In  a to  recover  lands  to  which 

plaintiff  is  entitled,  if  the  Civil 
Court  gives  him  a  decree  without 
trying  the  proper  issue,  defendant's 
remedy  lies  in  special  appeal,  not 
in  a  fresh ...  524. 

(13)  Where  an  official  liquidator  of  a  Li- 
•    mited  Liability  Company  applies 

to  the  Court  to  call  upon  certain 
registered  shareholders  to  con- 
tribute, this  is  a by  the  official 

liquidator  to  have  them  declared 

contributories,  and  an  appeal  lies 

from  the  Court's  decision  so  de- 

•         daring  them  ...  S39 

See  Jurisdiction  (9)  (10)  (ll)  (27)  (29) 

See  Limitation  (15) 

See  Procedure  (i) 

See  Sale  (4) 

See  Stamp  (3) 

See  Waste, 

T. 

Talook. 

See  Sale  (6) 
Tenant. 

See  House-rent. 

See  Jurisdiction  <22) 
Title. 

5"^^  Declaratory  Decree  (i) 

See  Full  Bench   Rulings  by    five 
Judps{6) 

See  Limitation  (6) 

See  Possession  (4) 

Tort. 

See  Damages  (i) 

Transfer  of  Tenure. 

A  zemindar  may  bring  a  tenure  to 
sale  for  arrears  of  rent  without  re- 
gard to  the  rights  of  the  new  tenant 
while  yet  unregistered  .,.*i6i 

Trustee. 

See   Full    Bench    Rulings  by  Jive 
Judges  (5) 

Tumliknamah. 

See  Onus  Probandi  (4) 

U. 

Unappealable  Cases. 

See  Judgment  by  Consent, 

Under-tenurb. 

A  co-sharer  in  an  — 


cannot  claim 


separate  payment  of  his  share  of 
the  rent  without  the  written  con- 
sent of  the  zemindar  ;  and,  if  the 
zemindar  refuses,  application 
should  be  made  to  the  Collector 
under  Section  27,  Act  X.  of  1859...  606 
See  Sale  (6> 


INDEX   (civil  rulings). 
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Ukiform  Payment. 

See  Enhancement  (4) 
See  Jurisdiction  (44) 

USBR. 

See  Prescription  (2) 

Uterine  Brothers. 

See  yoint  Hindoo  Family  (2) 

W. 
Warranty  of  Title. 

An  advertbement  setting  forth  a  de- 
scription of  villages  and  inviting 
purchasers  is  substantially  an  im- 
plied   ,  and  makes  the  adver- 
tiser responsible  to  the  purchaser* 
deceived  by  such  misrepresenta- 
tion 
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Waste. 


A  suit  on  the  mere  allegation  that  de- 
fendant, having  only  a  life-interest 
in  certain  property,  should  be  pre- 
vented from  wasting  the  money  re- 
presenting it,  will  not  lie  unless 
some  act  of is  proved 
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WiLLb. 


See  Evidence  (18) 


Witnesses. 

(i)  In  a  suit  for  arrears  of  rent,  where 
the  genuineness  of  a  kubodleut  is 

in  issue, should  be  summoned 

according  to  the  directions  of  Sec- 
tion 66,  Adl  X.  of  1859  ...*I27 

(2)  Under  Section  351,  Aa  VIII.  of 
1859,  defendant  is  not  bound  to  pay 
into  Court  the  costs  of  summonmg 

and  defraying  the  expenses  of , 

until  the  Court  has  fixed  what  is 
reasonable  .,,  ♦12 

See  Aa  VIII.  of  1859  (10) 
See  Procedure  (4) 

Written  Statement. 


is  not  a  pleading  in  confession 


and  avoidance ;  and,  if  used  as  evi< 
dence  against  a  defendant,  the 
whole  must  be  taken  together    ... 

See  Evidence  (20)  (25) 

See  Full  Bench  Rulings  by  five 
Judges  (6) 

Z. 

Zemindaree  Dak. 

See  Jurisdiction  (36) 

ZlM  MA-TENURE. 

See  Liability  (4) 
See  Suit  (11) 
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A. 


62 


Absconding. 

Section  1 72  of  the  Penal  Code  applies 
to  a  witness  who  absconds  to  evade 
service  of  warrant  issued  under 
Sections  188  to  190  of  the  Code  of 
Criminal  Procedure,  while  Section. 
183  of  the  latter  Code,  applies  to  a 
^ar/y  who  absconds  ...     70 

AccoMFLiCB.    See  Evidence  (2) 

Accused. 

A    Deputy  Magistrate  is  bound  to 

examine  the under  Section  266 

of  the  Code  of  Criminal  Procedure 
in  answer  to  the  charge  brought 
against  him 

Accused  who  has  absconded.    See  For^ 

feiture  of  Property. 

Act  III.  ok  1857.    See  Special  Law  (2) 

Act  VIII,  OF1859. 

Sections  120,  209.    See  False  Evidence 

(6) 

Act  X.  OF  1859. 

Section  147.    See  Civil  Court  (1) 

Act  XXVll.  of  i860.    See  Certificate. 

Act  XLV.  of  i860. 

Chapter  X.    See  Public  Servant  (i)  (2) 
Section  141.    See  Unlawful  Assembly, 
Section  148.    See  Cumulative    Sentence 

(2) 
See  Absconding. 
See  Public  Servant  (1)  (2) 
See  Charge   (1)   See  False 
Evidence, 
Section  290.    See  Nuisance. 
Section  300.    See  Summingup  to  Jury  (3) 
Section  324.    See  Cumulative  Sentence  {2) 
Section  380.    See  Theft. 
Section  412.    See  Plundered  Property. 
Section  441,    See  Criminal  Trespass. 
Sections  458,  459.  See  Theft. 
Section  464.    See  False  Document, 

ActXXV,  OF1861. 

Chapter  XII.   See  Summons  to  Witness. 
ChapterXIV.    See  Procedure  (i) 

(0(2) 

Chapter  XV.  See  Summons  to  Witness. 
Section  46.    See    Full  Bench   Rulings 

(2)  (3) 
Section  61.    See  Full  Bench    Rulings 

(4)  (5) 


Section  172. 
Section  182. 
Section  193. 


Act  XXV.  of  1861. — (Continued.) 

Section  88.    See  Mdgistrate  of  District, 
Sections  131,  ^32.    See  Confiscation, 
Section  146.    See  Admission  Ti) 
Section  150.    See  Admission  (2) 
Section  168.    See  Collector. 
Section  171.    See  Civil  Court  (1) 
Section  183.    See  Absconding. 
Section  184.    See  Forfeiture  of  Proper" 

iyW 
Section  186.    See  Summons  to  Witness, 

Section  193.  See  False  Evidence  (3)  (4) 

Section  234.  See  Charge  (3) 

Section  237.  See  Charge  (3) 

Section  250.  See  Procedure  (1) 

Section  266.  See  Accused. 

Sect  ion  317.  See  Maintenance, 

Section  318.  See  Land  Disputes, 

Section  3 1 8.  See  Breach  of  the  Peace  (2) 

Section  319.  See  Certificate. 

Section  379,  See  Summing  up  to  Jury 

(2) 
Sections  388 — ^395.  See  Lunatic  Prisoner, 
Section  434.    See  Sessions  Judge's  Duty, 

Act  V.  OF  1862.    See  Special  Law  (i) 

Act  XV.  of  1862. 

Section  i.    See  Full  Bench  Rulings  (i) 

A  CT  V I .  OF  1 864,    See  Full  Bench  Rulings  (2X3) 

Act  XXiX.  of  1867.    See  Fine  (2)  (3J 

Admission. 

(i)  An obtained  by  persuasion  and 

promises  of  inlmunity  by  the  po- 
lice, not  to  be  received  in  evidence, 
as  being  in  direct  contravention  of 
Section  146,  Code  of  Criminal 
Procedure  ...     16 

(2)  The  deposition  of  the  police-officer 

should  be  taken   before  the 

can  at  all  be  used  against  prisoner 
under  Section  150,  Code  of  Cri- 
minal Procedure  ...    ib. 

Amendments.    See  Charge  (2) 

Appeal. 

(i)  The  directions  of  the  law  as  to 

from   orders    and from  sen- 
tences are  distinct  ...     18 
(2)  A  Sessions  Judge,    in    trying   an 

,  has  to  look  to  the  offence, 

as  charged,  of  which  the  accused 
has  been  found  guilty,  and  to  de- 
termine whether  it  is  proved  or 
not.  He  has  nothing  to  do  with 
the  form  the  offence  may  take, 
owing  to  subsequent  events.    A 
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Appeal. — (Continued.) 

conviction  for  an  offcncCi  for  which 
the  accused  was  tried ,  will  not 
prevent  his  conviction,  if  guilty, 
of  another  distinct  offence  subse- 
quently committed  ...  65 
See  Jurisdiction  (2) 

Attachment.    See  Certificate, 

See  Forfeiture  of  Property, 

B. 

Bail-bond.    See  Forfeiture  of ...     36 

Brbach  of  Contract. 

(i)  Queere,  Whether  the  words  "  during 
a  voyage  or  journey,"  in  Section 

490,  Penal  Code,  relating  to , 

do  not  limit  the  offences  made  under 
that  Section  to  offences  against 
travellers  ...     12 

(2)  Section  490,  Penal  Code,  does  not 
apply  to  a  contract  to  place  the 
defendant's  carts  at  the  complain- 
ant's disposal  from  a  specified 
time,  to  convey  a  thing  from  where 
he  pleases  to  where  he  pleases   ...    ib. 

Breach  of  the  Peace. 

(i)  Where  Magistrate  thinks  that  the 
acts  of  the  accused  are  likely  to  lead 

to  a ^andtheirstatcmentsasto 

possession  of  lands  arc  false,  he 
may  proceed  to  try  whether  the  ac- 
cuseci  should  not  be  charged  with 
unlawful  assembly  ...     18 

(2)  To  satisfy  the  requirements  of  Sec- 
tion 318  of  the  Code  of  Criminal 
Procedure,  a  Magistrate  must  him- 
self enquire  into  the  likelihood  of  a 

happening,  and  must  come  to 

a  judicial  decision  upon  it ;  and  in 
conducting  the  subsequent  investi- 
gation, he  must  examine  the  wit- 
nesses whom  the  parties  have 
tendered  ...     64 

C. 

Cattle-trk.stass.     See  Nuisance, 

See  Special  Law  (2) 

Ckrtificvte. 

A under  Act  XXVII.  of  1866 

simply  empowers  the  person  to 
whom  it  is  granted  to  demand  and 
receive  the  debts  due  to  the  deceas- 
ed, and  is  in  no  way  a  determination 
of  a  competent  Civil  Court  of  the 
right  of  such  person  to  possession  of 
land  under  attachment  under  Sec- 
tion 319,  Code  of  Criminal  Pro- 
cedure ...     18 

Charge. 

(i)  In  framing  a— for  giving  false  evi- 
dence under  Section   193  of  the 
Penal  Code,  the  —  should  be 
precise ;  and,  where  the  accused  is 
'  charged  with  giving  false  evidence 
.  on  three  diflferent  occasions,  each 


Charge  . — (Con  tin  ued,) 

occasion  should  form  the  subject 
of  a  distinct  head  in  the 

(2)  Amendments  in  a ought  to  be 

made  formallv,  and  should  appear 
on  the  face  of  the  record 

(3)  A  Sessions  Judge  has  no  power  to 

try  a  prisoner  who  has  been  com- 
mittca  for  trial  on  no  specific 

(4)  A  -— -  should  be  so  framed  as  to 

refer  to  the  Section  of  the  Penal 
Code  under  which  the  offence 
charged  is  punishable,  as  required 
by  Sections  2 34  and  237  of  the  Code 
of  Criminal  Procedure 

(5)  A  —  of  perjury  should  contain  a 

distinct  assertion  with  re^iTArd  to 
each  statement  intended  to  be  cha- 
racterized as  perjury,  that  it  was 
made,  that  it  is  untrue  in  fact,  and 
that  the  accused  knew  it  to  be  so 
when  he  made  it  ;  and  the  investi- 
gation of  the  Court  should  be  di- 
rected to  each  of  those  points  singly 

(6)  A  person  accused  of  perjury  is  en- 

titled to  have  the  specific made 

against  him  tried  quite  independ- 
ently of  a  like against  another 

person,  and  the  Court  of  Session 
must  find  judicially  whether  all, 
or,  if  not  all,  which,  of  the  particu- 
lar charges  of  perjury  (where 
there  is  more  than  one  charge),  is 
made  out  against  each  prisoner. 
A  conviction  for  perjury,  moreover, 
should  not  be  sustained  on  the  bare 
testimony  of  one  witness 
See  False  Evidence  {\)  (3)  (4) 

Civil  Court. 

(i)  It  is  not  necessary  that  the  prelimi* 
nary  enquiry  contemplated  by  Sec- 
tion 171,  Code  of  Criminal  Proce- 
dure, should  be  conducted  in  the 
presence  of  the  accused.  All  that 
the  Court  (Revenue  in  this  case) 
making  the  enquiry  has  to  do  is  to 
satisfy  itself  that  there  are  tfrimd' 
facie  grounds  for  sending  tne  case 
for  investigation  to  a  Magistrate, 
and  the  Collector  is  not  bound  to 
dispose  of  a  case  of  contempt  of 
the  lawful  authority  of  a  public  ser- 
vant, under  Section  147,  Act  VIII. 
of  1859,  but  it  is  discretionary  with 
him  to  proceed  under  Section  171. 
of  the  Code  of  Criminal  Procedure 

(2)  The  failure  of  the in  a  case 

of  perjury  to  make  a  memoran- 
dum of  the  evidence  of  the  ac- 
cused, when  examined  before  it, 
does  not  vitiate  the  depositions,  if 
the  evidence  itself  was  duly  re- 
corded in  the  languaec  in  which  it 
was  delivered  in  such  Court 
See  Certificate, 
See  Collector, 
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Civil  Court. — (Ccntinued.) 
Set  False  Evidence  (5)  (6) 
See  Procedure  (2) 
See  Resistance  of  Process* 

Civil  Procbboings 

(I) do  not  constitute  a  bar  to  a  pro- 
secution in  a  Criminal  Court      ...     22 
See  Public  Servant. 

• 

Code  op  Criminal  Procedure.    See  Act 
XXV.  of  1861. 

Collector 

should  not   try  as   Magistrate 

a  charge  entertained  by  him  under 
Section  168,  Code  of  Criminal  Pro- 
cedure, of  an  offence  against  a 
Court  or  public  servant,  nor,  un- 
less in  very  exceptional  cases,  give 
evidence  as  a  witness  before  him-  , 
self  as  Magistrate  ...     13 

CONNITMBNT. 

Where  there  is  a  riot  and  fight  be- 
tween two  factions,  the  members  of 
each  party  should  be  committed  for 
trial  separately  J  and  not  altogether    33 

CosriscATioN.  ^ 

The  procedure  prescribed  m  Sections 
131  and  132  of  Act  XXV.  of  1861 
must  be  followed  before  an  order 
for of  property  is  made      ...     13 

Co  SITE  MPT. 

See  Public  Servant  (i) 

Costradictory  Statements. 
See  False  Evidence  (4) 

Cokviction. 

See  Appeal  (i) 
See  Evidence  (2) 

CRiMlMAL  BrBACH  OF  TrUST. 

The  accused  was  convicted  of in 


respect  of  the  value  of  goods  which 
haa  been  entrusted  to  nim  to  sell. 
It  was  urged  before  the  High  Court 
that  the  conviction  could  not  be 
sustained,  as  the  accused  was  a 
partner  with  the  prosecutor. 

H  eld  by /f.  yucitsijw ,  y.  ,that  the  find- 
ing of  the  Magistrate  and  Sessions 
JiKlge  on  the  evidence  was  to  the 
effea  that  the  prisoner  was  not  a 
partner,  but  a  servant ;  that  such 
finding  could  not  be  interfered 
with  by  the  High  Court  as  a  Court 
of  Revision,  unless  there  was  a 
mistake  in  law;  that  the  finding 
was  correct  in  law ;  that  the  de- 
fence of  the  prisoner  could  not  be 
taken  to  mean  to  say  that  he  was  a 
partner,  but  merely  that  he  claimed 
a  small  share  in  the  profits ;  and 
that  such  claim  did  not  make  him 
a  partner,  an  agent's  remuneration 
being  a  share  in  the  profits  not 
constituti  ng  the  agent  a  partner. 

Held  by  Kemp  and  Mitter,  JJ, 


Criminal  Breach  of  Trust. — (Continued,) 
(releasing  the  prisoner),that,  though 
the  allowance  of  a  portion  of  the 
profits  or  goods  does  not  destroy 
the  relation  of  master  and  servant, 
the  accused  in  this  case  distinctly 
pleaded  he  was  a  partner,  and  not 
only  that  he  was  entitled  to  a  share 
in  the  profits ;  that  the  Lower 
Courts  did  not  specifically  decide 
that  the  accused  was  a  servant; 
and  that  the  prosecutor's  remedy 
was  a  civil  suit  for  an  account    ...     37 

Criminal  Charge. 

Evidence  which  does  not  support  a 

conviction  on  a cannot  justify 

a  removal  from  a  profession  (the 
present  case  being  that  of  a  mook- 
tear)  ...     29 

See  Public  Servant, 

Criminal  Intimidation. 

An  accused,  who  threatened  three 
witnesses,  was  convicted  and  sen- 
tenced to  four  months'  imprison- 
ment for  the  threat  to  each  witness 
— in  all  to  one  year.  It  was  held 
that,  if  a  person  at  one  time 
criminally  intimidates  three  dif- 
ferent persons,  and  each  of  those 
persons  brings  a  separate  charge 
against  him,  the  accused  may  be 
convicted  for  an  offence  as  against 
each  person,  and  be  punished  sepa- 
rately for  each  offence.  The  facts 
and  evidence  in  this  case,  however, 
were  considered  insufficient  to  sup- 
port the  sentence,  which  was  re- 
versed as  extremely  harsh  and  un- 
just ...     30 

Criminal  Trespass. 

In  order  to  convict  of  ~  under  Sec- 
tion 441  of  the  Penal  Code,  it  must 
be  proved  that  the  property  was  in 
the  possession  of  the  prosecutor, 
and  that  the  entry  was  made  with 
the  intent  "to  commit  an  offence, 
or  to  intimidate,  insult,  or  annoy 
any  person  in  possession  of  the  pro- 
perty "  ...       I 

Cumvlative  Sentence 


(i)  not  to  be  passed  upon   each 

charge  where  substantially  only  one 
offence  has  been  committed         ...     12 

(2)  Where  prisoners  are  charged  both 
with  noting;  armed  with  deadly 
weapons,  and  with  causing  hurt 
by  shooting,  and  their  conviction 
of  the  latter  offence  rests  solely 
on  the  fact  of  their  belonging  to 
a  party  by  one  of  whom  (not  one  of 
the  prisoners)  fire-arms  were  used, 

it  is  wrong  to  pass  a ,  and  to 

punish  the  prisoner  both  for  the 
rioting  and  for  the  causing  hurt. 
The  punishment  should  be  for 
either  one  or  other  of  those  offences    33 
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D. 

Defamation.    See  Public  Servant  (i) 

Discretion.      See  Procedure  (2) 

D'iSTRESS  (Levy  of  Fine  by).    See  Full 

Bench  Rulings  (5) 

Dying  Declaration.  ,,  r    «, 

J  he  . of  a  deceased  should  lorm 

part  of  the  Sessions  record 
E. 

Escheat  of  Security. 

A  notice  must  be  served  on  a  surety, 
calling  upon  him  to  pay  the  amount 
of  his  security-bond,  or  to  show 
cause  why  he  should  not  pay  the 
same,  before  an  order  can  be  made 
to  levy  the  sum  from  him 

Evidence.  , 

(1)  A    mere    written    certificate    ot     a 

Medical  Officer  that  a  prisoner  is  of 
unsound  mind  and  incapable  of 
making  his  defence  is  not  sufficient 

. of  the  prisoner's  insanity.  Ihe 

Medical  Officer  should  be  called  as 
a  witness,  and  be  personally  and 
carefully  examined 

(2)  A  prisoner  should  not  be  convicted 

onthesoleanduncorroborated- — 
of  an  accomplice  who  was  made  a 
witness  after  a  pardon  was  granted 
to  him  ••• 

ix\  Documents  which  were  tendered  in 
the  civil  suit,  if  relied  on  m  a  pro- 
secution  forgiving  false  -— ,  must 
be  proved  in  the  Criminal  Court 
before  they  can  be  receive4  as  evi- 
dence 
See  Admission  (i)  (2) 
Examination  of  Accused.    See  Accused. 

F. 

False  Charge  to   Injure     See  Public 

Servant  (I) 

F\LSE  Document. 

It  must  be  proved  that  accused  prac- 
tised deception  so  as  to  prevent  a 
person  from  knowing  the  nature  ot 
the  document  before  the  accused 
can  be  found  guilty  under  Section 
464,  Penal  Code,  of  making  a 

See  Forgery. 

False  Evidence.  _ 

(i)  In   a   case   of   giving  ,    tne 

charge  should  show  the  particular 
matter  in  respect  of  which  the  ac- 
cused is  put  upon  his  trial ;  and 
only  so  much  of  the  prisoner's  state- 
ments ought  to  be  set  out  as  is 
necessary  in  order  to  show  the  par- 
ticular  false  statements  relied  on 
by  the  prosecution 
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28 
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False  Evidence. — (Continued.) 

(2)  The   mere  fact  that  a  person  has 
madeastatement  which  contradicts 

a  previous  statement  is  not  itself 
necessarily  sufficient  to  bring  hinri 
within  Section  193,  Penal  Code. 
The  circumstances  under  which, 
and  the  intention  with  which,  the 
partitular  statement  relied  on  by 
the  prosecution  is  made,  must  in 
each  case  be  considered  before  it 
can  be  held  that  the  offence  has 
been  committed  •••     25 

(3)  Before  an  accused  person  can  be 

convicted  of  giving ,  it  must 

be  proved  that  he  made  the 
statements  which  are  the  basis  of 
the  charge,  and  further  that  he 

,  made  them   with    the    necessary 

criminal  intention  ...     52 

(4)  The  mere  fact  that  a  man  has  made 
contradictory  statements  does  not 
necessarily  prove  that  he  has  com- 
mitted an  offence  under  Section 
193.  The  Court  must  be  satisfied 
as  to  the  intention  with  which  the 
statements  were  made  ...  id« 

(5)  A  general  sanction  by  a  Judge  to  a 

prosecution  for  giving under 

Sec.  193  of  the  Penal  Code,  and 
for  false  verification, is  not  sufficient. 
The  exact  words  upon  which  the 
prosecution  is  based,  and  the  exact 
offences  which  the  Magistrate  is  to 
investigate,  should  be  pointed  out    58 

(6)  The  verification  of  an  application 
filed  in  the  Civil  Court,  in  which  it 
was  stated  that  the  applicant  did 
not  sign  an  alleged  deed  of  com- 
promise, does  not  subject  him  to 

puni«ihment  for  giving .  Such 

an  application  falls,  not  under  Sec- 
tion 120,  Act  Vlll.  of  1859,  l^ut 
under  Section  209  of  that  Act,  and 
need  not,  therefore,  be  verified  ... 

See  Charge  (i) 
See  Evidence  (3) 
Sec  Forgery, 

Fine. 

(i)  An  order  directing  the  payment  to 
a  witness  of  a  portion  of  the  amount 

of levied  on  an  accused  held 

to  be  illegal,  in  the  absence  of  proof 
that  the  witness  suffered  any  loss 
owing  to  the  conduct  of  the  ac- 
cused ••• 

(2)  UnderSectioni5,ActXXIX.of  1867, 
the  fine  to  be  imposed  for  non-pay- 
ment of  the  tax  cannot  be  less  than 
the  amount  stated  in  the  notice  ... 

(3)  Under  Section3,  Act  XXIX.  of  1867, 
ar  person  once  fined  for  not  taking 
out  a  license  is  not  liable  to  a  se- 
condfine,  or  to  any  further  demand 
for  the  tax 

See  Fall  Bench  Rulings  (4)  (5) 
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FuneiGN Territory.    See  jurisdiction  (i) 

FoRFEirrRE  (op  Property). 

The  properly  of  an  accused  who  had 
absconded  having  been  attached 
after  the  usual  proclamation,  and 
made  over  to  Government,  it  was 
hdd  that,  under  the  circumstances 
of  this  case,  it  was  not  necessary,  | 

when  the  accused  returned  and 
applied  for  the  property,  that  the 
Government  should  adduce  evi-  { 

dence  to  prove  that  the  accused  had 
absconded,  or  that  the  legal  forma- 
lities of  the  proclamation  had  been  | 
duly  attended  to,  as  the  accused 
did  not  deny  the  attempt  to  arrest 
hira  or  the  issue  of  the  proclama-  | 
tion                                                  ...     27  I 

Full  Bench  Rulikgs.  | 

(1)  HoldiL.  S.Jackson  J  7  »*  dissenting) 

that  an  officer  exercising  the  powers 
described  in  Section  i,  Act  XV.  of 
1862,  is  competent,  under  the  pro- 
visions of  Section  59  of  the  Penal 
Code,  to  pass  a  sentence  of  trans- 
portation for  seven  years,  instead 
of  awarding  sentence  of  imprison- 
ment 

(2)  Held  by  the  majority  that,  when  a 

person,  who  has  not  been  "  previ- 
ously convicted  "  {vide  Section  4, 
Act  VI.  of  1864),  is  convicted  at 
one  time  of  two  or  more  offences, 
it  is  illegal  to  sentence  him  to  whip- 
ping for  one  of  those  offences,  in 
<u/<f(Yf0n  to  imprisonment  or  fine  for 
the  other  or  others ;  but  it  is  not 
illegal  to  sentence  him  to  one  whip" 
ping  in  lieu  of  all  other  punish^ 
ment 

(3)  Held,  further,  that,  when  a  person, 

who  has  been  "  previously  convict- 
ed," is  convicted  at  one  time  of  two 
or  more  offences,  he  may  be 
punished  with  one,  but  only  one, 
whipping,  in  addition  to  any  other 
punishment  to  which,  under  Sec- 
tion 46  of  the  Code  of  Criminal 
Procedure,  he  may  be  liable       ...  ib. 

(4)  The  successor  in  office  of  a  Judge 

or  Magistrate  may  levy  a  fine  im- 
posed by  his  predecessor.  But  the 
Court  which  levies  the  fine  must  be 
the  same  as  the  Court  which  impos- 
ed it 

•  ■  • 

(5)  In  c\'cry  case  in  which  an  offender 

is  sentenced  to  fine,  the  Court 
which  sentences  the  offender  may 
issue  a  warrant  for  the  levy  of  the 
amount  by  distress  and  sale        ...  ib, 

G. 
GEXER4L  Powers.     See  Land  Disputes, 
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H. 
High  Court.     See  Jurisdiction  {2) 

I. 
Imprisonment.    See  Full  Bench  Rulings  (i) 

J. 
Judgments. 

Copies  of should  be  made  out  at 

once  without  waiting  for  written 
applications  from  persons  under 
sentence 

•  •  • 

JURISblCTION. 

(1)  In  a  case  where  it  is  doubtful  whe- 

ther the  offence  is  committed  in 
British  or  Foreign  territory,  the 
question  of cannot  be  fully  de- 
termined unless  the  Magistrate  pro- 
cceds  with  the  investigation,  and 
states  what  in  his  opinion  is  proved 
by  the  evidence  of  the  witnesses... 

(2)  A  Deputy  .Magistrate  restored  to  an 

accused  money  found  in  his  house 
along  with  stolen  property,  the  pro- 
secutor having  failed  to  prove  that 
the  money  was  his.  The  Sessions 
Judge,  on.  appeal,  reversed  that 
order,  and  directed  the  money  to  be 
made  over  to  the  prosecutor. 
Held  that  the  order  of  the  Sessions 
Judge  was  made  without  jurisdic- 
tion. Held,  further,  that  the  order 
of  the  Deputy  Magistrate  was  one 
which  could  not  be  interfered  with 
by  the  High  Court  as  a  Court  of 

Revision 

•  • « 

Jury.     See  Summing  up  to (i)  (2) 


50 
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K. 

Knowledge,     See  Forged  Document,  ' 

L. 

IwAND  Disputes. 

There  are  no  "general  powers"  in 
any  law  which  authorize  a  Magis- 
trate to  issue  orders,  directing  that 
a  party  shall  be  kept  in  peaceable 
possession  of  land.  Such  orders 
were,  therefore,  cancelled  as  without 
warrant  of  law,  the  procedure 
prescribed  in  Section  318,  Code  of 
Criminal  Procedure,  not  having 
been  observed 

See  Breach  of  the  Peace  (i)  (2) 
License  Tax.    See  Fine  (2)  (3) 
Lunatic  Prisoner. 

(I)  A  Magistrate  rightly  commits  for 
trial  at  the  Sessions  a  prisoner 
charged  with  murder,  whom  he 
finds  to  be  sane  at  the  time  of  the' 
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Lunatic  Prisoner. — (Continued .) 

preliminary  investigation, although 
he  was  insane  when  he  committed 
the  act 
(2)  When  a  prisoner  is  found  to  be  in- 
sane at  the  time  of  his  trial,  the  pro- 
per procedure  applicable  to  his 
case  is  that  prescrioed  by  Sections 
391  and  392  of  the  Code  of  Crimi- 
nal Procedure 
See  Evidence  (i) 

Lurking  Hovse  trbspass.    See  Theft. 

M. 
Magistrate.    See  Collector^ 

Magistrate  of  District. 

A  case  originating  with  a  Magistrate 
of  the  District  must,  under  Section 
88  of  the  Code  of  Criminal  Proce- 
dure, be  disposed  of  by  the  Magis- 
trate himself,  and  cannot  be  refer- 
red to  a  Subordinate  Magistrate 
Magistrate's  Duty. 

See  Confiscation*. 

See  Land  Disputes. 

Sei  Procedure  (i)  (2) 

See  Security  to  keep  the  Peace  (\) 

See  Theft » 

Maintenance. 

The  proceedings  of  a  Magistrate, 
awarding  the  payment  of  a  certain 

sum  of  money  per  mensem  for , 

with  reference  to  the  means  of  the 
husband,  were  held  to  be  legal.  If 
the  husband  felt  aggrieved,  he 
ought  to  have  applied  to  the  Magis- 
trate under  Section  317,  Code  of 
Criminal  Procedure'  ...       i 

Master  and  Servant.     See  Criminal  Breach 

of  Trust, 

Medical  Officer.    See  Evidence  (i) 

Memorandum  of  Evidence.    See  Civil 

Court  (2) 

Mooktear.     See  Criminal  Charge* 

N. 

New  Trial.    See  Summing  up  to  Jury  (2) 

Notice.    See  Escheat  of  Security, 

See  Security  to  keep  the  Peace, 

Nuisance. 

In  a  case  of  public ,  under  Sec- 
tion 290  of  the  Penal  Code,  it 
must  be  proved  that  injury,  danger, 
or  annoyance,  have  been  caused, 
either  in  regard  to  the  enjoyment 
of  property,  or  the  exercise  of  a 
public  right  on  the  part  of  a  portion 
of  the  community,  or  of  any  par- 
ticular class  of  people 


70 


P. 

Pardon.    See  Evidence  (2) 

Partner.  See  Criminal  Breach  of  Trust, 

Party  absconding.    See  Absconding, 


Penal  Code.    See  Act  XLV,  of  i860. 

Perjury.    See  Charge  (4) .(5) 
See  Civil  Court  (2) 
See  Forgery. 

Persuasion.    See  Admission  (1) 

Plundered  Property. 

It  must  be  proved  that  prisoner  re- 
ceived or  retained  —  knowing^ 
it  to  be ,  before  he  can  be  con- 
victed under  Section  412,  Penal 
Code  '  ...      16 

Police.    See  Admission  (2) 

Police-report.    See  Procedure  (2) 

Prelimina-ry  Investigation. 

It  is  necessary  to  a  proper  — 
that  the  accused  (or,  under  cer- 
tain circumstances,  his  a^ent) 
should  be  present ;  that  the  wit- 
nesses whose  evidence  is  to  be  the 
foundation  of  the  commitment 
should  be  examined  before  him  ; 
and  that  he  should  have  the  op- 
portunity of  cross-examining  them. 
It  is  essential,  too,  in  a  case  of  per- 
jury that  he  should  know  at  what 
period  he  ceased  to  be  a  witness, 
and  at  which  his  position  was 
changed  to  that  of  the  accused  ...  54 
See  Breach  of  the  Peace  (2) 
See  Civil  Court  {\) 

Procedure. 

(i)  A  Deputy  Magistrate  has  no  au- 
thority to  acquit  of  an  offence 
under  Chapter  XIV.  of  the  Code 
of  Criminal  Procedure,  for  which 
he  had  not  regularly  put  him  upon  ' 
his  trial.  He  must  proceed  agree- 
ably to  Section  250  of  that  Code.. .     15 

(2)  That  a  Magistrate  has  acted  without 

proper  discretion  in  ordering  a  pro* 
secution  is  no  ground  for  reversing 
his  order  ...     18 

(3)  Where  there  is  a  primd facie  case 

(of  abduction  in  this  instance),  a 
Magistrate  should  send  for  the  wit- 
nesses, and  form  his  opinion  on  the 
evidence,  and  not,  merely  on  the 
strength  of  the  police- report,  re- 
ject the  complainant's  petition,  and 
refer  him  to  the  Civil  Court        ...     21 

See  Accused, 

See  Appeal  (2) 

See  Breach  of  the  Peace  (2) 

See  Charge  (5) 

See  Civil  Court  (2) 

See  Commitment, 

See  Jurisdiction  (I)  (2) 
Provocation.    See  Summing  up  to  Jury  (3) 
Public  Nuisance.    See  Nuisance, 
Public  Servant. 

(i)  A  person  against  whon^  information 
has  been  falsely  given  with  p  view 
to  his  injury  has  a  right  to  bring 
a  civil  action  for  damages,  with  or 
without  the  consent  of  the  — • 
against  whom  the  offence  was  com- 
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Public  Servant. — (Continued.) 

mitted,  but  he  cannot  bring  a 
criminal  charge  under  Section  189 
or  any  other  Action  of  Chapter  X. 
of  the  Penal  Code,  without  the  per- 
mission of  such ,  the  law  looki  ng 

upon  the  conduct  of  the  person  who 
gives  the  false  information  as  an 
offence,  not  against  the  individual 

charged,  but  against  the  to 

whom  the  false  information  was 
given  ...     31 

(2)  To  constitute  an  offence  under  Sec- 
tion 182,  Penal  Code,  the  informa- 
tion given  must  be  -information 
w^ich  the  informer  knewor  believed  ' 
to  be  false,  and  it  must  be  proved 
that  he  gave  it  with  such  know- 
Jedpe  ...    ib. 

See  Collector,  • 

R. 

Record.    5"^  Dying  Declaration. 

Reference  to  High  Court.    See    Sessions 

Judge's  duty, 
Reg.  IV.  OF  1793.    See  Resistance  of  Process. 

Removal  from   Profession.    See  Criminal 

Charge, 
Resistance  of  Process. 

A  Civil  Court  cannot  make  over  a 
case  of  simple  resistance  of  its  pro- 
cess to  a  Magistrate  for  trial,  Sec- 
tion 25,  Regulation  IV.  of  1793, 
being  still  in  force 

RiVEHUE  Court.    See  Civil  Court  (i) 
Riot.    See  Commitment. 

S. 
Security.    See  Escheat  of  Security. 
Security  to  keep  the  Peace. 

Notice  to  show  cause  why should 

not  be  demanded  must  be  served 
before  a  Magistrate  can  pass  orders 
requiring  — ^ 

Sektexce.     See  Criminal  Intimidation. 
Service  of  Warrant.    See  Absconding, 
Sessions  Judge's  Duty. 

A  Sessions  Juckre  ought  not  to  refer 
to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Pro- 
cedurei  the  case  of  a  prisoner  who 
has  appealed  to  him,  but  should 
decide  It  himself 
See  Appeal  (2) 
See  Charge  (3) 
See  Special  Law  (i) 

SrEtiAt  Law. 

(0  Where  an  accused  was  charged 
before  the  Sessions  Judge  under 
both  Section  409,  Penal  Code,  and 
under  the  Special  Law,  Section  29, 
Act  V.  of  1862,  and  was  acquitted 
under  jthe  former  Section,  it  was 

<^  Vol.  IX. 
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Special  \.k\y.— (Continued.) 

held  that  the  Sessions  Judge  could 
not  convict  under  the  latter  law, 
as  the  Magistrate  alone  has  juris- 
diction to  convict  under  that  law...     36 

(2)  The  fact^that  there  is  a to  meet 

a  particular  offence  (in  this  case, 
cattle-trespass)  does  not  prevent 
the  punishment  of  the  offenders 
under  the  Penal  Code,  if  an  offence 
which  could  have  been  rightly 
punished  under  the  Penal  Code 
was  established  ...     70 

S,uMMiNG  UP  TO  Jury. 

(i)  When  a  prisoner  is  on  his  trial  by  a 
Jury  upon  a  charge  of  murder,  it  is 
the  duty  of  the  Judge  to  point  out 
to  the  Jury  accurately  the  differ- 
ence between  murder  and  culpable 
homicide  not  amounting  to  murder, 
and  to  direct  the  attention  of  the 
Jury  to  the  evidence,  and  to  leave 
them  to  find  the  facts,  and  say 
(under  the  direction  of  the  Judge 
as  regards  the  law)  of  what  offence 
the  prisoner  is  guilty  ...     51 

(2)  Where  the  provisions  of  Section  379 

of  the  Code  of  Criminal  Proce- 
dure were  neglected,  and  the  Judge 
did  not  sum  up  the  evidence  at  all, 
a  new  trial  was  ordered.  Elahi 
Biiksh's  case  (5  W.  R.,  p.  80, 
Crim.)  considered  ...    ib. 

(3)  In  charging  a  Jury  on  the  point  of 

provocation  in  a  case  of  culpable 
homicide,  a  Judge  should  tell  the 
Jury  that,  to  bring  the  case  within 
the  exception  to  Section  300,  Penal 
Code,  the  prisoner  must  have  been 
deprived  of  the  power  of  self-con- 
trol by  grave  and  sudden  provo- 
cation ;  that  there  ought  to  have 
been  sufficient  cause  for  such  loss 
of  self-control ;  and  that  the  pro- 
vocation was  not  voluntarily  pro- 
voked by  the  prisoner  as  an  excuse 
for  doing  harm  ...     72 

Summons  to  Witness. 

Section  186,  Code  of  Criminal  Proce- 
dure, refers  to  cases  under  Chapter 
XI L,  which  are  triable  by  the 
Court  of  Session,  and  not  to  cases 
under  Chapter  XV.,  which  are 
triable  by  a  Magistrate  ...      3 

Surety.    See  Forfeiture  of  Bail-bond, 


T. 


Theft. 


A  Deputy  Magistrate  has  no  power 

to  convict  of (Section  380), 

where  the  offence  charged  is  lurking 
house-trespass  by  night  with  ag- 
gravating circumstances  (Sections 
458  and  459),  but,  must  commit  on 
the  latter  charge 
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Title,    See  Certificate* 

Transportation.  See  Full  Bench  Rulings  (i) 

Trial.    See  Procedure  (i) 

U. 

Unlawful  Assembly. 

In  order  to  convict  of  being  members 

of  an ,  it  must  be  shown  that 

accused  were  actuated  by  a  common 
object,  and  that  the  acts  done 
by  them  were  of  such  a  nature  as 


Unlawful  Assembly. — (Continued,) 

to  make  them  guilty  under  Section 

141  of  the  Penal  Code  ...      19 

See  Breach  of  the  Peace  (1) 

V. 
Verification.    See  False  Evidence  (5)  (6) 

W. 
Warrant.    See  Absconding, 
Whipping.    See  Full  Bench  Rulings  (2)  <3} 
Witness,    See^Perjury  (5)  See  Absconding; 
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CRIMINAL  LETTERS. 


No.  47. — Sentence  for  Dacoity  ...       i 

No.  98. — Magistrate  how  to  proceed  in 
proceedings  under  Sections  297-299, 
Code  of  Criminal  Procedure  ...  ib. 

No.  122. — Magistrate  how  to  act  with  re- 
gard to  offences  relating  to  marriage 
which  are  compounded  ...       2 

No.  135.— Actual  opinions  of  Assessors  to 
be  recorded — Elements  of  an  offence 
under  Section  203,  Penal  Code  .,,»tb. 

No.  154. — Sicca  Rupee,  if  issued  under  au* 
thority  of  Government  of  India,  &c.,  is 
a  Queen's  Coin  within  Sections  230  and 
240,  Penal  Code  ...  ib. 

No.  192. — Names  of  dissenting  Jurors 
should  be  distinguished  ...       8 

No.  203. — Offence  established  to  be  pro- 
perly entered  in  Column  6  of  State- 
ment No.  4 

No.  232. — Abstract  to  be  given  in  State- 
ment No.  4,  whether  prisoner  pleads 
guilty  or  not 

No.  322. — Cases  which  may  be  withdrawn 
— ^Wrongful  restraint — Wrongful  con- 
finement— Chapter  XV.,  Cooe  of  Cri- 
minal Procedure  ...    ib. 

No.  1339. — Compromise — Adultery  —  Sec- 
tion 214,  "PenalCode — Chapter  XV., 
Code  of  Criminal  Procedure  ...       4 

No.  328. — ^Accused  against  whom  no  evi- 
dence was  adduced  —  Section  362,  Code 
of  Criminal  Procedure  ...       5 

No,  361 . — Dacoity  includes  theft—  Forgery     ib. 


ib. 


ib. 


—  Term 
Criminal 


No.  401. — Post-mortem  examination — Evi- 
dence ...       5 

No.  431. — Verdict  of  Assessors  ...      6 

No.  478. — Charge   —    Dacoity 
"plaintiff"   inapplicable  in 
cases  ...  ib. 

No.  482. — Foreman  of  Jury  should  always 
be  distinguished  ...       7 

No.  519. — Accused  tried  by  Sessions  Court 
must  be  either  acquitted  or  convicted 
— Magistrate  may  discharge— Civil 
business  to  give  way  to  Criminal       ...  ib. 

No.  531. — In  a  case  of  making  a  false  state- 
ment, it  is  not  necessary  that  the  state- 
ment should  be  taken  down  ...       8 

No*  533- — The  word  "Count* .not  em- 
ployed in  the  Code  of  Criminal  Proce- 
dure— "  Head  of  charge "  the  cor- 
rect expression  ...  ib. 

No.  603. — The  statement  of  acquittals 
should  contain,  not  expressions  of  the 
Sessions  Judge's  concurrence  in  the 
verdict,  but  his  approval  thereof        ...       9 

No.  662. — Where  prisoner  pleads  guilty  of 
the  principal  cnarge,  the  other  charges 
ought  not  to  be  proceeded  with — Iden- 
tification by  a  mooktear — Section  52, 
Penal  Code  ...  ib. 

No.  668. — Section  24,  Act  IL  of  1855,  re- 
garding privileged  communications, 
does  not  apply  to  mooktears— The  ■ 
Jury  ought  not  to  declare  their  opinions 
on  portions  of  the  evidence  before  the 
trial  is  concluded  and  they  have  heard 
the  summing  up  and  direction  of  the 
Judge  ...     10 


CIVIL  CIRCULAR  ORDERS. 


No.  3. — ^Charges  for  binding  books  to  be 
met  from  allowance  for  stationery,  and 
not  to  form  an  item  in  contingent  bill... 

No.  4. — Regarding  the  practice  of  closing 
the  Courts  on  the  Criminal  as  well  as  on 
the  Civil  side  during  the  Dusserah  va- 
cation 


Memo.  No.  i. — Exempting  Rajah  Gopal 
Sing  Bahadoor  from  personal  attend- 
ance in  the  Civil  Courts  ...    ib. 

No.  6. — Directs  the  insertion  of  costs  in  de- 
crees   and   orders    in    Miscellaneous 

cases  ■••      7 


No.  ^. — Substitutes  new  rule  re^rding 
Stamp  Paper  on  which  applications  for 
new  trials  under  Section  21,  Act  XI., 
18^,  &c«,  are  to  be  engrossed 

Nos.  36,  37,  and  38. — Callra  for  lists  of  all 
persons  who  have  given  notice  of  their 
intention  to  appear  at  the  examination 
of  Pleaders  to  be  held  on  the  last 
Monday  in  January,  and  at  that  of 
Mooktears  to  be  held  on  the  second 
Monday  of  February  next 

Xo.  I.— Holidays  for  the  year  1868 

No.  2.— Calls  for  statement  of  char^res  al- . 
lowed  for  the  various  descriptions  of 
fees  of  processes  in  cases  appealed  to 
the  H^^  Court  with  a  view  to  their 
bein^  commuted  for  a  fixed  rate  pay- 
able m  Calcutta 
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No.  13. — Cases  of  escaped  prisoners  not  to 
be  returned  as  pending  ...       i 

No.  14- — Enjoins  new  Annual  Registers  of 
fines.  No.  7,  in  Judge' sand  Magistrate's 
Returns  ...  ib. 

No.  I. — ^Summonses  on  Sub-Assistant  Sur- 
geons, &c.,  to  give  evidence  in  cases  in* 
which  they  have  held  post-mortem  ex- 
am inations,  &c.,  to  be  served  through 
Magistrate,  who  will  communicate  with 
the  Civil  Surgeon  ...       3 

No.  2. — Power  of  Magistrates  to  sentence 
to  whippins^,  and  the  maximum  punish- 
ment awardable  under  Section  46  of  the 
Code  of  Criminal  Procedure  ...  ib. 


No.  3. — Blank  Criminal  Statements  should 
not  be  sent  up,  but  a  note  should  be 
made  instead  on  theback  of  Statements 
Nos.  ito5 
No.  4. — Prescribes  new  forms  of  Quarterly 
Statements,  and  gives  directions  as  to 
holding  of  Criminal  Sessions,  the  sub- 
mission of  the  Quarterly  Sessions  State- 
ments, &c.,  the  procedure  to  be  observ- 
ed in  commitments,  &c.,  &c. 

No.  I. — Sessions  Statement 
No.  II. — Sessions  Statement 
No.  III. — Sessions  Statement 
Part  II. 

No.  5. — Modifies  Circular  No.  94,  dated  6th 
May  1863,  regarding  the  transmission 
of  appeal  records 
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(PRIVY  COUNCIL  RULINGS), 


Accumulations. 
Act  X.  of  1859. 
Section  15. 


A. 
See  Will  (4) 
See  Pottah  (i) 

B. 


I 


BOXD. 

(I)  PLalntiff  sued  on  a  simple  money- 
bond  for  the  recovery  of  a  sum  of 
money  lent  by  him  to  i?  /4,  a  fe- 
male, whose  estates  were  under  the 
managementofthe  Court  of  Wards, 
and  he  made  co-defendants  in  the 
suit  certain  other  parties  whom  he 
charged  with  endeavoring  to  have 
the  estates  oi  R  A  transferred  to 
them.  Healso  tendered  in  evidence 

another ,  by  which  R  A,  the 

principal  defendant,  purported  to 
secure  a  further  advance,  and  to 
pledge  her  zemindary-estates  to 
the  plaintiff  till  the  debt  was  paid 
off.  Held  that  the  plaintiff  had  no 
ground  of  suit  against  the  other 
defendants,  except  /?  ^4 ,  the  princi- 
pal female  defendant,as  his  cause  of 
action  against /?i4  was  based  on  the 
first  ,  which  did  not  create  any 
charge  upon  the  lands  with  which 
they  are  said  to  have  meddled  ...       9 

(2)  Held,  further,  that  as  against  R  A 

herself,  plaintiff  could  only  get  a 
personal  decree  for  payment  of  the 

amount  due  on  the on  which 

plaintiff  sued,  and  that  he  could  not 

m  the  present  suit  rely  on  the  second    ib, 

(3)  A  plaintiff  cannot  be  entitled  to  relief 

upon  facts  or  documents  not  stated 
or  referred  to  by  him  in  his  plead- 
ings ...    ib. 

C. 

Court  of  Wards.    See  Disqualified  Female, 

D. 

DisatTALiFiED  Female. 

On  a  consideration  of  the  provisions 
of  Regulation  Lll.  of  1803  (the 


DisauALiFiED  FEMALE.-^CConiinued,) 

provisions  of  Regulation  X.  of  1793 
are  similar),  it  was  held  that  the 
mere  fact  that  the  Court  of  Wards 
had  chars^e  of  the  estates  of  a 
female  didnot  necessarily  disquali- 
fy her  from  contracting  debts.  That 
Regulation  must  be  construed 
strictly,  the  provisions  requiring 
the  Collector  to  report  to  the  Board 
of  a  female  as  disqualified,  and 
the  subsequent  procedure  thereon, 
should  be  strictly  carried  out,  as 
not  mere  matters  of  form,  but 
necessary  preliminaries  before  the 
fjemale  can  be  considered  disqua- 
lified. From  the  .absence  of  the 
observance  of  those  provisions  in 
the  case  oi  R  A,  and  the  conduct 
of  the  Government  officials  repre- 
senting the  Court  of  Wards,  the 
custody  of  the  Court  of  Wards  of 
her  estates  was  held  to  be  of  such 
a  character  as  did  not  render  her 
a  disqualified  female  incapable  of 
contracting  debts 


•1  • 


F. 

Family  Custom.    See  Succession, 
Form  or  Action.    See  Bond  (i)  (2) 

H. 

Hereditary    and    Transferable    Te- 
nures.   See  Pottah  (1)  (2) 

High  Court.    See  Review. 

Hindoo  Widow. 

(i)  A  Hindoo  banker  dying  intestate  left 
two  widows  (D  and  Af)  as  his  co- 
heiresses. A  document  put  for- 
ward by  a  third  part>;  {//)  as  a  will 
of  the  deceased  having  been  set 
aside  by  the  Courts,  an  order  was 
passed  in  a  summary  suit  under 
Act  XIX.,  1841,  by  which  the  pro- 
perty was  equally  divided  between 
the  widows.  One  of  them  (D)  sub- 
sequently died,  leaving  a  will  dis- 
posing of  her  share  to  her  relatives. 
Steps  were  taken  during  D*s  life  by 
the  other  widow  {M)  and  by  H  to 
resist  the  registration  of  the  will ; 
and,  after  D's  death,  M  applied  for 
the  attachment  of  D*s  share  and 
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Hindoo  Widow. — (Continued,) 

the  appointment  of  a  curator.  Her 
application  being  dismissed,  she 
commenced  a  regular  suit. 
Held  that  J/'^ original  acquiescence 
in  the  title  set  up  by  H  did  not 
deprive  her  of  any  rights  which  ac- 
crued to  her  as  one  of  the  co-heirs 
ofher  husband,  when  that  claim  was 
decided  to  be  untenable,  nor  could 
her  alleged  alienation  of  her  share 
bar  her  present  suit 
(2)  Held  that,  according  to  the  law  of 
the  Benares  School,  no  part  of  her 
husband's  estate  whether  moveable 
or  immoveable,  to  which  a  Hindoo 
widow  succeeds  by  inheritance, 
forms  part  of  her  stridhun  or  pecu- 
liar property ;  and  the  text  of 
Katyayana^  cited,  must  be  taken 
to  determine.^rj^,  that  her  power 
of  disposition  over  both  is  limited  to 
certain  purposes  ;  and,  secondly^ 
that  on  her  death  both  pass  to  the 
next  heir  of  her  husband 


I. 


Inheritance.    5*^^  Hindoo  Widow  (i)  (2) 

J- 

Junior  Members  of  a  Hindoo  Family. 
See  Succession , 

Jurisdiction. 

Tenants  intermediate  between  pro- 
prietor and  ryots  are  subject  to  the 

of  the  Collector  under  Act  X. 

of  1859,  which  contemplates  under- 
tenants as  distinct  from  ryots,  and 
contains  provisions  relating  to  both 
classes 

L. 
Lands  not  pledged.    See  Bond  (i)  (2) 

N. 
Nuncupative  V^ihi^r^See  Succession. 

P. 


POTTAH. 
(I)  A 


must  not,  primd/acie,  Le  as- 


sumed to  give  a  hereditary  interest, 
though  it  contains  no  word  of  inhe- 
ritance; "  pottah,"  as  used  in  Act 
X.,  1859,  being  a  generic  term, 
which  embraces  evety  kind  of  en- 
gagement between  a  zemindar  and 
his  under-tenants  or  ryots 
(2)  Where  proof  exists  of  long  uninter- 
ruptea  enjoyment  of  a  tenure, 
accompanied  by  recognition  of  its 
hereditary  and  transferable  charac- 
ter, it  is  -sufficient  to  supply  the 


23 


ib. 


ib. 


Pott  AH. — (Continued.) 

want  of  the  words  "  from  gene- 
ration to  generation'*  in  the , 

and  the  tenant  cannot  be  dispos- 
sessed by  his  superior  ...       3 
R. 
Regulation  X.  of  1793.    See  Disqualified 

Female. 
Regulation  XI.  of  1793.    See  Succession. 
Regulation  LH.  of  1803.    See  Disquali- 
fied Female. 

Review. 

Held  that  Jud^^es  of  the  Sudder 
Court,  admittmg  an  application 
for  — ; — ,  were  competent  to  make 
a  qualified  order,  leaving  in  the 

•  Court  which  was  to  review  the  de- 
cision a  discretion  as  to  the  ex- 
tent to  which  the  review  should  be 
carried  ...     23 

S. 
Stridhun.    See  Hindoo  IVtdow  (2) 

Succession. 

The  land  sued  for  was  originally  an 
impartible  Raj,  and  by  family-cus- 
tom descended,  on  tne  death  of 
each  successive  Rajah,  to  his  eldest 
male  heir.  It  was  .confiscated  by 
Government,  and  in  1790,  when 
the  Decennial  Settlement  was 
made,  was  permanently  conferred 
on  i4,  a  Hindoo.  A  m  his  life- 
time, by  his  acts  and  otherwise, 
showed  that  he  wanted  the  estate 
to  descend  to  a  single  heir,  and, 
shortly  before  his  death,  he  made 
Bt  the  son  of  his  eldest  grandson, 
such  heir,  and  left  a  testamentary 
paper  in  furtherance  of  that  object     15 

The  present  suit  was  brought  by 
some  of  the  grandsons  of  A,  who 
claimed  to  be  co-heirs  with  B  under 
the  ordinary  Hindoo  Law  of  Inhe- 
ritance, and  contended  that  the 
will  was  a  forgery  ;  that  A  had  no 
power  to  make  it  ,*  and  that  the 
special  law  of  inheritance  ceased 
when  the  first  proprietor  was 
expelled  ...     f^. 

It  was  observed  thati  a  person  who 
rests  his  title  on  so  uncertain  a 
foundation  as  the  spoken  words  of 
a  man  since  deceased  is  bound  to 
allege,  as  well  as  to  prove,  with 
the  utmost  precision,  the  words  on 
which  he  relies,  with  every  circum- 
stance of  time  and  place.  The 
finding  below  as  to  the  /actum  of 
the  will  in  this  case  was,  however, 
upheld  ...     ib. 

It  was  also  found  from  the  acts  of  the 
Government,  and  its  dealings  with 
the  property,  that  A  derived  his 
title  by  grant  from  the  Govern- 
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SvccESSiOV, ^Continued,) 

nent  who  had  full  dominion  over 
the  estate.  The  estate  conseqiient- 
\.  ly  must  be  taken  to  have  been  the 

sqtarate  and  self-acquired  property 
of  Ay  and  the  nature  of  the  estate 
granted  was  held  to  be  a  fresh  grant 
of  the  family  Raj,  as  it  had  existed 
before  the  confiscation  I  with  its  cus- 
tomarv  rule  of  descent,  the  omis- 
sion  of  the  title  of  Raj  in  the  grant 
(there  being  no  sunnud  in  this  case) 
not  affecting  the  question,  the  title 
of  Rajah  not  being  absolutely  es- 
sential to  the  tenure  of  the  estate 
as  a  Raj 
Regulation  XI.  of  1793  does  not  ap- 
ply to  this  case,  in  which  the  grant 
wss  made  before  the  passing  of 
that  Regulation^  which,  moreover, 
does  not  affect  the  descent  of  large 
zemindaries  held  as  Raj  or  subject 
to  family -custom 
The  grant  beine  of  the  nature  found, 
it  was  further  neld  that  the  question 
as  to  whether  A  had,  by  law,  power 
to  make  a  will,  did  not  really  arise 
in  this  case,  the  only  person  who 
could  impeach  the  will  being  the 
eldest  grandson  of   A,  who   had 
waived  his  right  in  favor  of  his  son 
B,  there  being  no  inchoate  rights 
of  inheritance  in  the  junior  mem- 
bers of  the  family 
Surplus  Profits.    See  Will  (4) 

U. 

UxoER-TENANTS.    See  jurisdiction, 

W. 

Will. 

(i)  Principle  of  construction  of  the  will 
of  a  Hindoo 


15 


ib. 


ib. 


Will  . — (  Co  n  timied.) 

(2)  The  meaning  of  the  testator  is  to  be 

ascertained  by  the  words  which  he 
has  made  use  of,  having  regard  to 
the  laws  which  prevail  in  India  re- 
lative to  these  subjects 

(3)  A  testator  directed  his  sons,  using 

the  words  "livhig  jointly  in  respect 
' oi  food,"  to  take  care  of,  and  look 
after,  his  property,  moveable  and 
immoveable,  and  carry  on  his  trad- 
ing business.  Held  that  this 
interest  is  not  accurately  repre- 
sented by  the  words  "joint  esta^te" 
in  England,  nor  is  it  analogous  to 
the  case  of  a  testator  in  England 
who  gives  property  to  executors  for 
the  purpose  of  carrying  on  his 
trade,  but  is  more  analogous  to  the 
tenancy  in  common  which  prevails 
in  England 

(6)  The  will  also  directed  that,  on  the 
death  of  a  son,  if  that  son  died  leav- 
ing a  son,  the  share  of  that  son  was 
to  go  to  that  son's  son,  and  if  the 
son  dying  left  no  son,  that  the  share 
should  go  to  the  survivors.  Held 
that  the  share  of  profits  made 
during  the  joint  lives  of  the  sons, 
which  belonged  to  the  deceased 
son,  goes  over  to  the  other  sqns  of 
the  testator  as  they  would  accord- 
ing to  law  as  from  a  consideration 
of  the  various  terms  of  the  will 
itself,  there  was  an  absence  of  all 
directions  on  the  part  of  the  testa- 
tor to  accumulate  the  profits,  or  to 
dispose  of  the  profits  which  were 
the  property  of  the  son 

See  Succession, 
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A.PPELL^TE  HIGH  COURT. 


The  i4ih  December  1867. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman.  W.  S.  Seton-Karr,  L.  S. 
Jackson,  and  A.  G.  Macpherson,  Judges, 


xOp  Resroktion  XIX.  of  iTps^-Retirement 
of  Jodses  before  dellTery  of  judgment. 

Case  No.  253  of  1863. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  RaJ- 
shahye,  dated  the  2tsl  November  1862, 
aprming  a  decision  of  the  Sudder  Ameen 
cf  thai  District,  dated  the  21st  July 
1862. 

Mahoaied  Akil  (Defendant),  Appellant, 

versus 

Assadttn-nissa  Bibee  (Plaintiff),  Respondent, 

Mr.  J,  S.  Rochfort,  Moulvie  ^Murhummut 
Hossein,  and  Baboo  Mohineee  Mohun  Roy 
for  Appellant. 

Bahoos    Mohendro  Lall  Shome  and  Mutty 
Lall  Mookerjee  for  Respondent. 

Case  No.  11 16  of  1862. 

Special  Appeal  from  a  decision  passed  by 
th£  Judge  of  Sarun,  dated  the  ijth  Feb- 
ruary 1862,  affirming  a  decision  of  the 
Collector  of  that  District^  dated  the  27th 
June  i86i. 
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Mutty  Lall  Sen  Gywal  (Defendant), 
Appellant, 

versus    * 

Deshkar  Roy  (Plaintiff),  Respondent. 

Baboo  Tarucknauth  Sein  for  Appellant. 

Baboo  Debendur  Narain  Bose  for 
Respondent! 

Held  by  Peacock,C,%,SLnd  Jackson  and  Macphersom 
3- J- — ?  *^*t  the  grant  by  a  zemindar  for  valuable  con- 
sideration of  a  piece  of  land  to  be  held  without  payment 
of  rent  is  valid  as  against  the  heir  of  the  grantor  or  a 
purchaser  from  him  by  private  sale  of  the  zemindary; 
and  that,  under  Section  10,  Regulation  XIX.  of  1793, 
such  heir  or  purchaser  is  noi  entitled  to  resume  the  land. 

Held  by  Bayley,  Norman,  and  Seton-Karr,  JJ. — 
Contra, 

Wild  nem.  c<?«.— That  the  opinions  (reduced  to 
writing)  of  Judges  who  heard  the  case,  but  who  had 
ceased  to  be  Judges  of  the  High  Court  before  jiylgment 
was  pronounced,  could  not  be  treated  as  judgments  in 
the  case,  but  must  be  regarded  as  mere  minutes  or 
memoranda. 

These  cases  were  heard  hy  a  Full  Bench 
of  nine  Judges  in  January  1866,  The  cir- 
cumstances under  which  they  were  referred 
are  fully  set  forth  in  the  judgment  of  the 
Chief  Justice,  The  first  of  the  two  cases  was 
referred  to  a  Full  Bench  under  the  follow- 
ing  order  recorded  by  L,  S,  Jackson  and 
Campbell,  J  J, : — 

This  special  appeal  raises  the  question 
how  far  the  grant  for  valuable  consideration 
by  a  zemindar  of  a  specific  portion  of  land 
to  be  held  without  payment  of  rent  is  valid  as 
against  the  heirs  of  the  grantor  or  purchaser 
by  private  sale  of  the  estate. 

We  observe  that  there  has  been  some  con* 
flict  of  decision  upon  the  point,  and  we  are 
informed  that  in  two  very  recent  cases,  the 
learned  Chief  Justice  and  Mr.  Justice  Levinge 
have  held  one  view,  and  Mr.  Justice  Norman 
and  Mr.  Justice  Kemp,  another. 
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We  ourselves  entertain  doubts  upon  the 
subject,  and  we  think  the  matter  ought  to  be 
decided  by  a  Full  Bench. 

The  judgments  of  the  Full  Bench  loere 
delivered  as  follow  : — 

Macpherson,  J, — In  these  cases,  there  are 
two  questions  to  be  decided.  The  one  is 
whether  a  grant  by  a  zemindar  of  a  portion 
of  his  estate  to  be  held  free  of  rent  is  a  grant 
void  as  against  the  grantor  and  those  claim- 
ing under  him  :  t^e  other  is  whether  a  simi- 
lar grant  made  by  a  mouroseedar  is  void 
as  against  the  grantor  and  those  claiming 
under  him. 

The  lands  which  are  the  subject  of  dis- 
cussion In  the  first  of  the  two  cases  before 
us  were  granted  on  the  payment  oif  sums  of 
money  to  the  grantor — were,  in  fact,  sold. 
Whether  the  lands  were  given  for  a  valuable 
considefaiion  or  otherwise,  does  not,  however, 
as  it  appears  to  me,  materially  affect  the  ques- 
tions the  Court  has  to  decide;  for,  whether 
sold  or  given,  the  conclusions  at  which  I 
arrive  will  be  the  same. 

The  contention  on  behalf  of  the  respondents 
is  that,  under  Section  lo  of  Regulation  XIX. 
of  1 793,  such  grants  are  null  and  void,  and  the 
lands  may,  at  any  time,  be  resumed  by  the 
grantor  or  those  holding  under  him. 

I  shall  first  consider  the  case  of  grants 
by  a  zemindar.     It  is  admitted  and  is  be- 
yond dispute  that,  although  by  Regulation 
XLIV.  01  1793  (passed  conlemporaneously) 
with  Regulation  XIX.  of  that  year)  a  zemin- 
dar could  not  make  a  valid  lease  for  a  period 
exceeding  ten  years,  still  he  was  not  by  that 
or    any    other    law    under    any    restriction 
whatever  as  to  the  amount  to  be  reserved 
by  him  on  any  lease  he  might  make.    What- 
ever might  be  the  amount  of  Government 
revenue  payable  by  the  zemindar,  the  lease, 
if  not  for  a  period  in  excess  of  the  prescrib- 
ed  limit,   would   be   valid,   although  but  a 
nominal    rent    were    reserved.     By    Regu- 
lation V.  of  1812,  the  restriction  as  to  the 
length  of  lease  was  removed,  and  from  that 
time  (to  which  the  grants  now  under  con- 
sideration are  subsequent)  a    zemindar    or 
other  proprietor  of  land  was  competent  to 
grant  leases  for  any  period  he  pleased,  and 
for  any  rent ,  whether  nominal  or  not,  which 
he  pleased.    It  is  argued   that,    although, 
when  the  grants   (the  e£Eect  of  which  the 
Court  has  now  to  determine)  were  made,  the 
grantors  might  have  given  leases  in  perpe- 
tuity, and  for  a  cowree  or  other  nominal 
rent,  which  woold  have  been  valid  and  bind* 
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ing  on  their  heirs  and  representatives,  still 
the  provisions  of  Section  10  of  Regulation 
XIX.  of    1793  are   such  that  any  gift     or 
grant  of  any  portion  of  the  estate — any  ab- 
solute transfer  of  it — whether  for  full  valu- 
able consideration  or  not,  is  invalid.     It  Is    -. 
said  that  the  zemindar  must  always,  when    \ 
disposiiig  of  his  lands,  do  so  by  way  of  lease,    j , 
with   a   reservation    of  something,  however    '"... 
smalljin  the  way  of  rent,  and  that  an  absolute    ,., 
parting  with  his  interest  in  any  portion  of    \~ 
his  lands  is  void. 

It  appears  to  me  that  Section  10  of  Regula- 
tion XIX.  is  intended  to  apply  to  grants  of    \- 
land  to  be  held  exempt  from  the  payment  of    tv 
Government  revenue,  and  that  the  meaning 
of.  it  is  that,  when  any  attempt  is  made  to  -:^ 
dispose  of  lands,  so  that  they  shall  be  held 
as  against  the  Government  free  from  Govern- 
ment   revenue,     such     attempt    shall    faiL 
The   whole  object  of  Regulation  XIX.   of  [-s 
1793  is  to  secure  the  Government  revenue,  j^ 
The  title  declares  it  to  be  a  Regulation  for    ^ 
trying  the  validity  of  the  titles  of  persons  y ., 
claiming  to  hold  lands  exempt  from  the  pay-  \^ 
ment   of  revenue  to    Government ;' ^nA   ioi\.]^ 
determining  the  amount  of  the  annual  assess-  J 
ment  to  be  imposed  on  lands  liable  to  the  \  ^ 
payment  of  public  revenue.  ,;^J^ 

Section  i,  the  preamble,  recites  that,  by    ;;'^ 

the  old  law,  the  Government  was  entitled  to  \t\\ 

a  certain  proportion  of  the  produce  of  every  \\\ 

beegah,  and  that,  therefore,  "  if  a  zemindar  <iv 

*'  made  a  grant  of  any  part  of  his  lands  to  be  %^ 

"  held  exempt  from  the  payment  of  revenue^  t^, 

it  was  void  from  being  an  alienation  of  tht.  \^ 

dues  of  Government^  for  otherwise,  if  such  'r^ 

grants  were  upheld,   obviously  the  revenue!  ifgjj 

of  Government  would  have  been   liable  to'^;, 

gradual  diminution.     Further  on,  the   Sec-J,'"^ 

tion  recites  that   Government  had  declared}. ''*i 

void  *'  all   grants  for  holding  land   exempt^^)^ 

from  the  payment  of  revenue"  made  withouti^^"^ 

sanction  sinc^  the  Company's  accession,  buy^^'^ 

that  the   Government    had  recognized   andfj^ 

upheld  certain  grants  made  prior  to  the  ac-."^ 

cession ;    that  many  grants    existed   which  ^  < 

were   invalid   in    reality;    "that,    thereforei^"^^' 

"  the  Governor-General  in  Council  deetoed  \i\^ 

"  is  incumbent  on  him  to  recover  the  public  >\ 

"  dues  thus  alienated"  as  well  as  to  "  resume ^'^ 

^^  the  revenues  of*  all   lands  the  grants  for  ^^ 

"  which  might  expire."     It  recites  also  that  it  ^ 

had  been  enacted  that  the  jumma  assessed'^^^ 

upon  the  estates  of  individuals  was  to  be;^  ] 

considered    as    exclusive    of    all     existingi'^^ 

**  lakheraj"  lands,  "  whether  exepipted  from^^ii 

"the  kheraj  or  public  revenue^  with  or  wkfa-'^ 

.    b  ^^1 


i868.] 


Civil 


THE   WXBKLT   REPdHTER. 


Rulings, 


i 


"om  dae  aathority,"  and  that  it  was  ex- 
pfessly  stipalated  in  the  Proclamation  de- 
claring the  Decennial  Settlement  permanent 
that  the  Governor-General  in  Council  would 
impose  such  assessment  as  he  might  deem 
equitable  on  lands  alienated  '*  and  paying  no 
fuhUc  revenue*  and  held  under  an  invalid 
liile.  The  preamble  continues  that  the  Go- 
vernor-General desires  that  the  claims  of  the 
public  on  these  lands  shall  be  tried  in  the 
Coarts  of  Judicature,  "  that  no  such  exempted 
lands  maj  be  subjected  to  the  payment  of 
rnenue'  till  the  titles  of  the  proprietors 
have  been  adjudicated  upon.  Upon  these 
grounds  (the  Section  concludes),  and  with  a 
view  (o  facilitate  the  recovery  of  the  public 
iaa  from  lands  held  exempt  under  invalid 
pants,  as  well  as  to  prevent  any  similar 
alieoations  being  made  thereafter  *'to  the 
prejodice  of  the  security  of  the  public  re- 
vcnac,"  and,  further,  that  the  Government 
officers  employed  in  the  collection  of  the 
public  revenue  may  have  a  correct  register 
of  lands  exempt /rt7/n  the  payment  of  revenue , 
the  rules  contained  in  the  subsequent  Sec- 
tions of  the  Regulation  are  enacted. 

In  this  preamble,  I  fail  to  see  any  indication 
of  an  intention  to  declare  void  grants  of  land 
free  of  rent  payable  to  the  zemindar.  Through- 
out, it  is  the  public  revenue,  and  that  alone 
which  is  kept  in  view,  and,  reading  the  pream- 
ble by  itself/' I  should  not  hesitate  to  say  that 
the  only  alienations  complained  of,  and  which 
i!  was  desired  to  check,  were  attempts  on  the 
put  of  the  zemindars  to  alienate  their  estate 
io  as  to  free  them  from  the  payment  of  Go- 
fernment  revenue^  not  alienations  free  from 
rent  payable  to  the  grantor  himself. 

h  is  argued  that  the  recital  of  the  Govern- 
BKDt  right  to  a  quota  of  the  produce  of  each 
be^ah  shows  that  the  Government,   while 
enacting   Regulation  XIX.^  considered  that 
it  was  then  entitled  to  a  quota  from  each 
beegah.    But  the  Settlement  was  then  made, 
tod  the  Government,  in  fact,  no  longer  had  a 
light  to  more  than   the  revenue  reserved. 
The  interest  in  each  beegah  of  land  which 
dK  Government  originally  had  ceased  with 
tit  Settlement,  save  that  each  beegah  belong- 
■f  to  the  zemindaree  remained  charged  with 
dK  whole  revenue  payable  in  respect  of  the 
iBmindaree — the   Government  accepting  in 
in  thereof  a  fixed  amount  of  revenue  from 
Kmindar.     I  do  not,  therefore,  consider 
the  mere  fact  of  the  Government  having 
If  had  a  share  of  the  produce  of  each 
is  sufficient  to  lead  to  the  conclusion 
the  preamble  of  Regulation  XIX.  is  to 


be  read  as  referring  to  grants  of  land  free 
of  rent  to  the  zemindar,  as  well  as  to  grants 
of  lands  free  of  revenue  to  Government. 
To  take  away  from  the  zemindar  the  right 
to  grant  his  lands  free  of  rent  to  himself  and 
those  claiming  under  him  is  such  a  restric- 
tion of  and  detraction  from  his  rights  (given 
to  him  by  Regulation  I.  of  1793,  Sections  9 
and  10),  that  it  must  be  done  distinctly  and 
undoubtedly ;  and  the  law,  when  questions 
arise  as  between  the  grantor  and  the  grantee, 
is  certainly  to  be  construed  rather  in  favor 
of  the  validity  of  such  grants  than  against 
them. 

As  the  preamble,  so  I  think  the  enacting 
Sections  of  Regulation  XIX.  as  well  as  the 
contemporaneous  legislation  of  the  Govern- 
ment, are  ail  alike  to  be  read  as  invalidating 
grants  of  lands  free  of  revenue  payable  to 
Government,  and  not  as  invalidating*  grants 
free  of  rent  to  the  zemindar. 

I  agree  in  much  that  is  said  by  the  late 
Mr.  Justice  Levinge  in  his  judgment  in 
the  case  of  Peezarooddeen  versus  Modhoo 
Soodun  Pal  Chowdhry  (II.  Weekly  Reporter 
26),  and  many  of  his  arguments,  which  I 
shall  not  here  repeat,  seem  to  me  to  be  very 
pertinent.  As  Mr.  Justice  Levinge  remarks  : 
"  A  grant  of  land  rent-free  by  a  proprietor 
does  not  more  interfere  with  the  revenue  of 
the  Government,  or  the  position  of  the  pro- 
prietor, than  a  lease  in  perpetuity  at  a  nomi- 
nal rent  of  one  rupee  annually.  This  lease 
in  perpetuity  has  just  as  much  effect  on  the 
revenue  (which  is  nothing)  and  on  the 
income  and  resources  of  the  zemindar,  as  a 
grant  free  of  rent  payable  to  the  zemindar. 
Yet,  it  is  not  disputed  that  the  lease  is  bind- 
ing on  the  zemindar  and  his  heirs.  But  it 
is  said  the  grant  is  not  legal,  because  it  is 
contrary  to  the  Regulations  and  against  the 
policy  of  the  law  which  will  protect  the 
zemindar  from  2>n^r<?z;/(/^/i/ alienations,  though 
made  on  good  consideration'* 

As  to  any  reference  to  what  is  supposed  to 
be  the  **  policy  of  the  law,"  it  is  clear  that  all 
that  we,  silting  here,  have  to  decide  is  what 
the  law  actually  is ;  we  can  have  nothing  to 
do  with  any  so-called  "policy"  other  than 
such  policy  as  is  to  be  found  in  the  law 
itself. 

The  law  was,  in  my  qpinion,  correctly 
stated  by  Mr.  Abercromby  Dick,  one  of  the 
Judges  of  the  late  Sudder  Court,  in  his 
judgment  of  the  i8th  of  July  1855,  when  he 
said :  ''  I  concur  with  the  Principal  Sadder 
Ameen  that  the  grant  is  not  resnmablebyUie 
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heirs  of  the  grantor,  and  that  Section  lo,  Re- 
gulation XIX.  of  1793,  does  not  apply  to  the 
case.  The  law  could  not  intend  to  declare 
that  the  party  who  had  made  the  grant  could 
at  pleasure  resume  it,  whether  given  for  valu- 
able consideration  or  not ;  or  intend  to  entitle 
the  heirs  of  such  grantor  tp  resume.  This 
would  be  authorizing  such  persons  to  repudiate 
their  own  acts,  and  the  acts  of  their  ancestors. 
Grants  of  the  nature  in  question,  quoad  the 
grantors  and  their  heirs,  affect  not  the  public 
revenue.  Th6y  affect  merely  their  own  rental. 
The  grantor  continues  himself  to  pay  the  re- 
venue, and,  if  he  do  not,  the  estate  is  sold, 
and  then  the  grant  becomes  null  and  void. 
The  law  (Section  10,  Regulation  XIX.  of 
1793)  was  enacted  to  prevent  alienations 
prejudicial  to  the  security  of  the  public 
revenue,  not  to  enable  proprietors  and  their 
heirs  (whose  ancestors'  acts  are  theirs)  to 
profit  by  their  own  wrong.  The  pro- 
prietors and  their  successors,  who  are 
authorized  to  resume  at  pleasure,  are  not 
those  who  made  the  grants,  or.  their  heredi- 
tary ancestors.  An  auction-purchaser 
can  annul  grants  and  alienations.  This 
the  law  declares.  All  hond-fide  alienations 
are  binding  on  those  who  made  them  and 
on  their  heirs.  This  justice  requires,  and 
our  precedents  have  decided." 

Regulation  XLIV.  of  1793  has  been  dwelt 
upon  as  showing  that  the  intention  of  the 
Legislature  must  have  been  to  render  grants 
free  of  rent  to  the  zemindar  absolutely  void. 
It  is  true  that  that  Regulation  recites  the 
weakness  or  viciousness  of  the  zemindars 
and  their  tendency  to  grant  pottahs  of  their 
lands  improvidently  so  as  to  diminish  *'  the 
"revenue  of  Government  arising  from  the 
"lands,  in  the  event  of  the  rent  or  revenue 
"reserved  by  such  proprietors  being  insuffi- 
"cient  for  the  discharge  of  the  amount  of 
"  the  public  demand  upon  their  estates,"  and 
that  it  limited  the  period  for  which  a  lease 
could  be  granted  to  ten  years.  But  Section 
6  declares  that  nothing  in  the  Regulation 
shall  be  construed  to  prohibit  any  zemin- 
dar, &c.,  from  sellings  giving,  or  otherwise 
disposing  of  any  part  of  his  lands  as  a  de- 
pendant talook.  And  I  cannot  understand 
how  the  fact  of  the  Government  having 
thought  it  necessary  to  limit  the  length  of 
leases  to  ten  years,  while  it  did  not  think  it 
necessary  to  provide  for  the  reservation  of 
a  rent  proportionate  to  the  Government 
revenue,  or  any  substantial  rent  at  all,  can 
be  said  to  afiEord  any  logical  argument  in 
favor  of  the  respondents. 


The  position  of  the  holders  of  grants  de- 
clared void  by  Section  10  of  Regulation  XIX. 
is  considerably  altered  by  Act  X.  of   1859, 
and  the  suits  now  in  appeal  before  us  i^ere 
instituted  after  Act  X.  of   1859   came    into 
force.     Section    25    of   that   Act,    while     it 
leaves  untouched,  so  much  of  the  old  law  as 
declares   grants   for   holding    land    exempt 
from  the  payment  of  revenue  null  and   void 
repeals  that  portion  of  it  by  which  proprie- 
tors,   &c.,   were   "authorized   and  required 
to  collect  the  rents  of  such  land,  to  dispossess 
the  grantor,  and  to  annex  the  land  to   the 
estate  in  which  it  might  be  situate,"  and  de- 
clares  that  any    proprietor,  &c.,  who    may 
desire  to  dispossess  a  grantee,  (&c.,  shall  bring 
a   suit  before   the   Collector   within   twelve 
ye?irs  from  the  time  when  the  title  of   the 
person  claiming  the  right  to  assess  the  land, 
or  of  some  persons  claiming  under  him,  first 
accrued.     As  the  law  now  stands,  there   is 
merely  a  declaration  that  these  grants    are 
null  and  void,  but  no  proprietor,  &c.,   can 
of  his  own  authority  act  on  their  being  so ; 
he   must  invoke   the   aid   of   the    Revenue 
Courts.     Whereas  such  grants  were  under 
the  old  law  absolutely  void,  they  now    ap- 
parently are  only  voidable.     And,  if  they  are 
only  voidable,  it  may  be  doubted  whether 
the  grantor  or  those  claiming  through   him 
will  be  permitted   by  the  Courts  to  come 
forward  in  fraud  of  their  own  act  and  to  set 
aside  the  grant. 

Section  10  of  Regulation  XIX.  of  1793 
expressly  declares  that  "no  length  of  pos- 
"  session  shall  be  hereafter  considered  to  give 
"validity  to  any  such  grant."  But  it  has 
been  recently  ruled  by  the  Privy  Council 
that,  notwithstanding  this  declaration,  sixty 
years'  undisturbed  possession  under  such  a 
grant  does  give  validity  as  against  the  heirs 
of  the  grantor.  This  was  in  the  case  of  Chun- 
drobullee  iJthx^Lversus  Luckhee  Debia  Chow- 
dhrain  (V.  Weekly  Reporter,  I.  P.  C.  cases), 
in  which  suit  a  grant  of  land  free  of  rent  for 
the  worship  of  an  idol  was  sought  to  be 
set  aside.  The  only  point  decided  by  the 
Privy  Council  is  the  one  of  limitation,  and 
there  is  no  decision  of  the  general  question 
of  the  right  of  the  representative  of  a 
grantor  to  impeach  the  grant  of  his  grantor. 

On  the  whole,  putting  a  reasonable  con- 
struction upon  Section  10,  Regulation  XIX. 
of  1793,  and  ascertaining  its  meaning  upon 
the  principles  indicated  by  their  Lordships 
of  the  Privy  Council  in  the  case  of  Ranee 
Shurno  Moyee  versus  Moharajah  Sutesh 
Cbunder  Roy    (IL    Weekly    Reporter     14, 
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P.  C.  cases),  I  am  of  opinion  that,  when  a 
zemindar  has  granted  a  portion  of  his  land 
free  from  rent,  such  grant  cannot  be  set 
aside  or  rendered  void  by  the  grantor  or 
tiiose  claiming  through  him.  Lands  granted 
bjr  a  zemindar,  whether  he  reserves  any 
rent  or  not,  must,  of  course,  always  remain 
liable  for  the  Government  revenue  due  in 
respect  of  the  zemindaree  of  which,  at  the 
time  of  the  grant,  they  form  part;  but,  as 
against  the  grantor  and  those  claiming 
thnragh  him,  the  lands  will  belong  to  the 
grantee  free  of  rent  payable  to  the  zemin- 
dar, so  long  as  the  grant  is  not  set  aside  by 
Government. 

The  position  of  a  grantee  from  a  mouro* 
seedar  may,  perhaps,  be  stronger  than  -that 
of  a  grantee  from  a  zemindar.  It  certainly 
cannot  be  weaker;  and,  therefore,  it  is 
unnecessary  for  me  to  go  further  into  that 
question ;  for,  in  holding  that  such  a  grant 
is  good  against  the  zemindar  who  made  it, 
and  those  claiming  through  him,  I  neces- 
sarily also  hold  that  such  a  grant,  when 
made  by  a  mouroseedar,  is  good  against 
him  and  those  claiming  through  him. 

Ss  regards  the  written  minutes  or  me- 
moranda, in  the  nature  of  judgments,  which 
have  at  various  times  been  put  into  the 
hands  of  the  Registrar  of  the  Court  by 
Mr.  Justice  Trevor,  Mr.  Justice  Campbell, 
and  the  late  Mr.  Justice  Shumbhoonath 
Pnndit  (who  sat  on  the  Bench  when  these 
appeals  were  argued,  but  who  are  none  of 
them  now  members  of  the  Court),  I  have  no 
sort  of  doubt  that  no  one  of  these  three 
minotes  or  memoranda  can  be  treated  as  a 
judgment.  I  agree  with  the  learned  Chief 
Justice  in  the  opinion  which  he  has  formed 
upon  this  question,  and  generally  in  the 
reasons  upon  which  that  opinion  is  founded. 

Jackson^  y, — ^The  first  question  which  we 
have  to  determine  is  that  which  has  been 
advened  to  by  the  Chief  Justice,  and,  which 
has  also  been  specified  in  the  notice  that 
judgpsent  would  be  delivered  this  morning, 
that  is,  whether  the  minutes  written  by  three 
Judges  of  this  Court,  who  have  retired  or 
»rc  no  longer  members  of  the  Court,  should 
he  looked  on  as  judgments,  and  should,  ihere- 
fofe,  influence  the  decision,  to  be  given  in 
Jhcse  appeals. 

The  Chief  Justice  has  gone  very  fully  in- 
to this  point,  and,  in  the  opinion  which  he 
ktt  expressed,  I  believe  all  my  learned 
•"Ungues  have  concurred,  subject  to  such 
^KTnnents  as  might  be  advanced  this  morn- 
H'  I  myself  sboald  have  been  inclined  to 


go  further,  and  to  regard  that  point  as  not 
open  to  argument. 

It  has  been  suggested  that  it  was  the 
practice  of  the  late  Sudder  Court,  and  is  still 
to  some  extent  the  practice  of  the  High 
Court,  to  hand  into  the  oflSce  written  judg- 
ments instead  of  pronouncing  them  in  open 
Court.  If  such  was  the  practice  of  the  late 
Sudder  Court,  I  can  only  say  that  it  was  in 
direct  contravention  of  the  provisions  of 
Section  359  of  the  Code  of  Civil  Procedure. 
That  Section  declares  that  the  judgment  of 
the  Appellate  Court  is  to  be  **  pronounced  in 
open  Court,"  and  it  proceeds  to  lay  down 
what  is  to  be  contained  in  the  judgment,  and 
in  what  language  it  should  be  delivered. 
If,  therefore,  a  judgment,  instead  of  being 
pronounced  in  open  Court,  was  handed  into 
the  office,  it  must  only  have  been  by  a 
species  of  fiction  that  the  judgment  so 
handed  in  was  to  be  regarded  as  read  by  the 
Judges,  they  being  present  in  Court,  on  the  day 
when  it  was  put  in,  and  able  to  read  it  if  they 
had  been  so  minded  ;  and  I  am  not  aware  of 
any  instance  in  which  a  judgment  or  opini- 
on written  by  a  deceased  Judge,  or  by  a 
Judge  who  had  left  the  Court,  was  treated  as 
a  valid  judgment. 

The  Section  I  have  quoted,  it  is  true,  does 
not  apply  to  the  High  Court,  because  it  is 
one  of  the  Sections  which,  by  Section  5, 
Aft  XVIII.  of  1862,  are  declared  not  to  apply 
to  the  High  Court.  I  have,  however,  al- 
ways understood  that  it  was  necessary  in 
strict  practice  that  judgments  should  be 
delivered  and  pronounced  in  open  Court. 
Clearly,  we  are  met  to-day  for  the  first  and 
only  time  to  give  judgment  in  these  appeals ; 
and  it  appears  to  me,  beyond  question,  that 
Judges  who  have  died  or  have  retired  from 
the  Court  cannot  join  in  the  judgment  which 
is  to  be  delivered  to-day,  and  express  their 
dissent  from  it.  I  myself  would,  therefore, 
exclude  argument  on  this  point;  but,  as 
opportunity  has  been  afforded  to  the  plead- 
ers to  argue  it,  and  none  has  been  offered, 
I  have,  therefore,  only  to  add  that  I  concur 
entirely  in  the  view  which  has  been  express- 
ed by  the  Chief  Justice  on  this  point  upon 
general  principles. 

Having  had  the  opportunity  of  reading 
the  judgment  in  these  cases  prepared  by 
the  Chief  Justice,  and  being  able  very 
generally  to  adopt  the  conclusions  and  the 
reasons  set  fonh  in  that  judgment,  so  far  as 
they  bear  upon  the  provisions  of  law  referred 
to,  and  the  cases  cited  before  us,  I  consider 
that  I  am   relieved   from  the  necessity  of 
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such  proportion  of  the  produce  and  the  sum 
payable  to  the  public  is  the  absolute  proper- 
ty of  the  zemindar  so  long  as  he  continues  to 
discharge  the  latter.  And  is  the  zemindar 
less  than  other  owners  free  to  do  what  he 
will  with  his  own  ?  In  other  words,  is  not 
the  zemindar,  as  long  as  he  continues  pro- 
prietor, and  pays  the  Government  revenue 
assessed  on  his  estates,  absolute  owner  of 
the  rents,  being  at  liberty  to  collect  or  not, 
to  enhance  (if  the  nature  of  the  tenure 
permit)  or  to  abate,  to  collect  by  his  own 
servants,  to  farm  out  the  rents,  to  commute 
the  payment,  or  to  bind  himself  not  to  require 
any? 

But,  for  the  security  of  the  public  revenue, 
it  is  a  part  of  the  law  of  the  country  that, 
with  certain  exceptions,  the  purchaser  of  an 
eptire  estate,  in  the  permanently-settled  dis- 
tricts, sold  under  the  sale-law,  acquires  it  free 
from  all  incumbrances  which  may  have  been 
imposed  upon  it  after  the  time  of  settlement. 

In  this  positive  provision  of  law,  it  seems 
to  nae,  and  not  in  any  theoretical  rights  of 
the  estate,  does  the  safety  of  the  public 
revenue  and  the  security  of  the  purchaser 
consist  ? 

But,  moreover,  if  any  such  principle  ex- 
isted, and  the  public  revenue  were  at  all 
endangered  by  such  grants,  who  would  be  the 
party  entitled  to  complain  and  to  avoid  the 
grant } 

Surely,  not  the  person  who  had  himself 
created  it;  who  had  benefited  himself  while 
he  endamaged  or  imperilled  the  interests  of 
the  State. 

*  I  could  conceive  such  an  action  as  this 
brought  by  the  Collector  ne  quid  detrimenii 
respublica  capiat, 

I  could  also,  by  an  exertion  of  the  fancy, 
imagine  a  case  of  such  a  grant  made  in  ig- 
norance of  the  law  on  both  sides,  and  a 
proposal  by  the  zemindar  to  set  aside  the 
contract  and  make  mutual  restitution;  but 
to '  entertain  a  suit  by  the  zemindar  to 
replace  him  in  statu  quo^  while  the 
grantee  remained  in  neither  one  estate 
nor  the  other,  to  decree  a  one-sided  ob- 
servance of  the  law,  and  not  compel  the 
landlord  to  restore  that,  which  he  took  un- 
der an  illegal  contract,  this,  I  think,  would 
be  something  like  an  abetment  of  fraud, 
which  I  should  be  sorry  to  require  from 
any  inferior  Court  in  Her  Majesty's  domi- 
nions. 

For  these  reasons,  therefore,  chiefly,  I  am 
of  the  same  opinion  with  the  Chief  Justiccj 


and,  in  saying  so,  I  feel  that,  if  one  is  safe  in 
being  on  the  same  side  with  profound  and 
careful  study  of  the  law  relating  to  the  sub- 
ject under  consideration,  I  have  that  security 
in  the  present  case.  ^ 

I  also  refer,  with  particular  satisfaction,  to 
the  case  cited  from  VI.  Select  Reports^  page 
281,  and  that  from  the  Sudder  Dewanny  Re- 
ports for  1852,  page  967. 

I  would  answer  the  question  put  by  the 
Division  Bench  in  the  affirmative,  and  would, 
therefore,  reverse  the  decisions  of  the  Courts 
below  with  cos^. 

Such  arguments  as  I  have  employed  are 
addressed  to  the  case  of  a  grant  by  the  ze- 
mindar himself,  and  the  case  of  a  grant 
by  a  mouroseedar  or  other  middleman  is, 
of  course,  even  stronger  in  favor  of  the 
grantee.' 

Seton-Karr,  J, — This  case  was  argued  on 
the  i6th,  17th,  and  i8th  of  January  1866 
before  a  Bench  of  nine  Judges.  After  hear- 
ing full  arguments  of  Counsel,  and  discussing 
the  matter  with  several  of  my  colleagues,  I 
formed  conclusions  which  I  recorded  on 
the  12th  of  March  1866;  and  from  those 
conclusions  I  have  not,  after  further  and 
more  mature  consideration,  seen  any  reason 
to  depart. 

The  question  which  we  have  to  consider  in 
this  case  is,  whether  a  grant  for  valuable  con- 
sideration by  a  zemindar,  of  a  specific  por- 
tion of  land  to  be  held  without  payment  of 
rent,  is  valid  against  the  heirs  of  the  grantor 
or  against  subsequent  purchasers  by  private 
sale. 

This  question,  simple  as  it  is,  appears  to 
me  to  involve  a  consideration  of  the  whole 
policy  of  the  Revenue  Laws  regarding  the 
burden  imposed  on  land  on  behalf  of  the 
State,  and  the  creation  of  the  rent-free 
tenures  subsequent  to  the  Permanent  Settle- 
ment, quite  as  much  as  it  involves  any 
rights  or  privileges  conceded  to  the  zemin* 
dars  of  Bengal  by  that  great  measure. 
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In  the   coarse   of    the   argument,   which 

listed  three  days,  the  authorities,  laws,  and 

cases     noted 

.iyiieniifj.  In  the  margin 

?'*rt'.  Minute,  igth   of   June  1789,    ^y^^j-g  referred 

Filth  RepucTAf  tlic  Hoiific  of  Commons.     tO. 

\\  fttrcoke^^opplenient.  pa^e  339.  Tk«     r><ae 

Ha:  Brton'ft  An:.Iysis,  \'olume  U.,  page  *  *^®     CaSeS 

r*,ci:i:on0S  ifiU'js.  referred  to  us 

ai  Ri-^cUtJons    1780-M-90,  Scjtions   by  the  Divi- 

sAnL-on    IH.ol  .79;.  Section    ,.  fional    Bcnch 

„       XIX.  of  1 79 J,  Section  10.         In     ihis     in- 

XMV,  of   1793,  Sections  6  &  7.     ^fonr-A      t>nm 

viji.  ot  1800.  Stance    com- 

II.  of ! 819,  Sectionjo^ Clan-   prise   scvcral 

6e8  1,  and  3.     *  *      /-> 

A.t  X.  oi  1*59,  Section  a8.  grants,  urant 

.^•.lierlWannvA'diwIiit,  lanuarvaSih,     ^^*    ^    *^    ^^ 

i«*o,No*.  VI.'  a  tank  exca- 

'vi^S^;';?;;!'^^^''^"'''''''^'^'"'"*'   vated  for^he 

:>.  l>rDr«\-anny  Adawlut,  1853,  pajfc  967.     COnvenieU  C  e 

::  l^:^i![^.   a  men  and 

iMa   Ncmian  &  Kemp.  JJ.).  it  appears   tO 

W«th  Reporter,  Januar>Vth,  1 86£,  Full     ^g    fhatthi<? 

grant  ought 
to  be  governed  by  the  decision  of  the  ma- 
jority of  ihe  Full  Bench  of  the  9th  of  Jan- 
uii)-  1S65,  and  that  it  must  hold  good 
s^ainst  the  heiis  and  successors  of  the 
j;rai;lor,  or  against  any  purchasers,  save  the 
imrchaser  at  a  sale  for  arrears  of  public 
revenue. 

The  other  grants,  numbered  1,6,  7,  8,  9, 
Jc,  and  II,  were  ail  made  for  no  particular 
purpose,  and  for  considerations  of  200  ru- 
pees, 100  rupees,  and  other  sums.  Some 
of  the  grants  are  of  very  small  extent,  being 
of  a  few  beegahs,  but  the  greater  or  less 
size  of  the  grant  can  hardly  enter  into  our 
consideration.  The  real  point  at  issue  is, 
whether  grants  made  rent-free  for  land  of 
ary  extent,  after  the  Perpetual  Settlement, 
can  or  cannot  be  voided  by  the  heirs  of  the 
grantor.  The  case  of  a  purchaser  at  a  pub- 
lic sale  for  arrears  of  revenue  is  not  before 
w,  Dor  IS  it  raised  in  these  cases  in  any 
w.  It  is  quite  clear  to  me  that,  as  against 
8iKh  a  purchaser,  such  grants  would  be 
ttierly  void,  and  I  do  not  gather  that  any 
tioubt  is  anywhere  entertained  on  this 
point. 

The  Lower  Courts,  relying  on  the  late 
ladder  Court's  decision  of  the  i8ih  July  1855, 
^^c  decreed  ihe  plaintiff's  claim  for  resump- 
tiOQt  and  have  declared  the  land  liable  to  as- 
Kssneat,  This  is  the  result  in  both  the 
Ctoes,  Nos.  253  of  1863  and  1116  of  1862, 
^rrcd  to  us.  One  great  contention  raised 
Wore  us  is  the  intent  and  meaning  of  Regu- 
^OD  XIX.  of  1793,  ^"^  especially  of  Sec- 
^  ID  of  that  Regulation,  as  well  as  the 
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meaning  of  the  word  "  revenue"  used  in  that 
law,  and  in  several  other  enactments. 

After  much  consideration,  I  am  driven  to 
the  conclusion  that  the  word  revenue  at 
that  time  was  not  invariably  employed  to 
mean  only  the  revenue  demandable  by  Go- 
vernment, but  that  it  also  practically  com- 
prised the  rent  receivable  by  the  zemindar 
who  was  accountable  for  the  revenue.  No 
doubt,  in  some  of  the  Sections  of  that  law 
and  in  the  preamble,  the  term  *•  revenue"  is 
employed  with  special  reference  to  the  de- 
mands of  Government;  but  Section  10, 
which  refers  to  grants  made  after  the  1st 
of  December  1790,  appears  to  me  to  have 
little  or  no  practical  force  if  the  term  reve- 
nue be  confined  or  restricted  to  the  de- 
mand on  account  of  Government. 

The  difficulty  that  I  feel  in  restricting  the 
term  "revenue"  to  the  Government  demand 
only  arises  in  some  measure  from  the  con- 
sideration that,  after  1790,  it  was  not  very 
likely  that  persons  should  take  on  them- 
selves to  e.^empt  any  lands  from  the  pay- 
ment of  revenue  strictly  so  called. 

Further,  reals  were  practically  the  source 
and  nucleus  of  revenue.  1  admit  that  the  e.\act 
meaning  to  be  applied  to  these  terms  is  the 
source  of  perplexity,  and  that  1  had  at  limes 
had  some  doubts  on  the  subject ;  but,  on  the 
whole,  1  have  now  come  to  the  conclusion 
that  "revenue"  in  Section  10  was  intended 
to  include,  and,  in  litigation,  did  include,  the 
rents  or  the  collections  made  by  the  zemin- 
dars from  the  ryots.  Alienations  of  what 
the  natives  would  term  kharij  or  land-dues 
were,  by  that  Section,  declared  absolutely 
null  and  void  if  made  by  any  one,  or  on  any 
account,  after  December  1790.  This  view 
is,  to  my  thinking,  strongly  confirmed  by 
the  preamble  to  Regulation  XLIV.  of  1793, 
in  which  the  "  rent  or  revenue  reserved  by 
proprieiors"  is  used  apparently  to  designate 
one  and  the  same  ihing.  As  the  pr^iamble  of 
this  Regulaiion  is  important,  as  showing  the 
views  of  the  Government  of  the  day  in 
regard  to  the  powers  of  zemindars  under 
the  Permanent  Settlement,  I  here  set  it  out 
at  length : — 

'*  The  public  demand  upon  the  estates  of 
"the  proprietors  of  lands  with  whom  a 
"settlement  has  been  or  may  be  concluded 
"  under  the  original  Regulations  for  the 
"  Decennial  Settlement  having  been  declared 
"  fixed  for  ever,  it  is  to  be  apprehended  that 
**  many  proprietors,  either  from  improvidence, 
*' ignorance,  or  with  a  view  to  raise  money, 
*'or  from  other  causes  or  motives,  may  be 
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"  induced  to  dispose  of  dependant  talooks 
"to  be  held  at  a  reduced  jumma,  or  fix  the 
"jumma  of  such  dependant  talooks  as  now 
"  exist  in  their  respective  estates  at  an  under- 
"rate,  or  let  lands  in  farm  or  grant  pottahs 
"for  the  cultivation  of  land    at   a   reduced 
"rent   for   a   long    term,    or    in  perpetuity. 
"Such  engagements,   if  held  valid,    would 
"  leave  it  in  the  power  of  weak,  improvident, 
"  or  ill-disposed  proprietors,  to  render  their 
"property   of    little    or    no    value    to    their 
"heirs;  promote  vice  and  injustice;  occasion 
"  a  permanent  diminution  of    the  resources 
"  of  Government  arising  from  the  lands,  in 
"  the  event  of  the  rent  or  revenue  reserved 
"'by  such  proprietors  being  insuflicient  for 
"the  discharge  of  the  amount  of  the  public 
"  demand  upon  their  estates,  be  an  abuse  of 
"the   great   and   lasting   benefit  which  has 
"  been   conferred    upon   the  landholders  by 
"  the    possession    of   their  lands   being   se- 
"  cured  to  them  in  perpetuity  at  a  fixed  as- 
"sessment,  and,  moreover,  be  repugnant  to 
"the  ancient  and  established  usages  of  the 
"country,  according  to  which  the  dues  of 
"  Government  from  the  lands  (which  consist 
"of   a    certain    proportion    of    the    annual 
"  produce  of  every  beegah  of  land  demand- 
"able,   according   to   the   local   custom,   in 
"  money   or   kind,   unless  Government  has 
"transferred  its  right  to  such  proportion  to 
"  individuals   for   a   term   or   in  perpetuity, 
"  or  fixed  the  public  demand  upon  the  whole 
"  estate  of  a  proprietor  of  land,  leaving  him 
"  to  appropriate  to  his  own  use  the  differ- 
".ence  between  the  value  of  such  proportion 
"of  the  produce  and  the  sum  payable  to  the 
"public,  so  long  as  he  continues  to  discharge 
"  the   latter),    are    unalienable    without     its 
"  express  sanction.     It  is  at  the  same  time 
"essential   that   proprietors  of  land  should 
"have   a    discretionary    power    to    fix    the 
"  revenue    payable   by   their   dependant   ta- 
"lookdars,  and  to  grant  leases,  or  fix  the 
"  rents  of  their  lands  for  a  term  sufficient  to 
"induce  their  dependant  talookdars,  under- 
"  farmers,   and    ryots,   to   extend    and    im- 
**  prove  the   cultivation  of  their  lands,   and 
"that   such    engagements    should    be   held 
"inviolable    in    all     cases,     except     where 
"they  may  interfere  with  or  affect  in  any 
"shape  the  primary  and  indefeasible  rights 
"of  Government/'      These  are  very  weighty 
"and    significant    words,    and    1    contend 
"  that  they  strongly  support  the  views  which 
"I  have  expressed  above.     This  view  also 
"seems  to  be  confirmed  by   the   following 
"  passage  from  Harington's  Analysis,  Volume 
"II.,  page  58.     In  alluding  to  the  report  of 


Messrs.  Anderson,  Croft,  and  Bogle  of  25th 

of  March  1778,  the  author  says:  "It  is  not 

"  perfectly  accurate,  especially  in  the  indefinite 

"  use  of  the  term  rent,  as  sometimes  denoting 

"  the  return  or  compensation  for  the  occupancy 

"  of  land  paid  by  the  immediate  qj^ upant  or 

"  tenant,  to  a  superior  landholder  or  his  re- 

"  presentative,  and  at  other  times  signifying 

"  the  public  land- revenue  payable  to  Govern- 

"ment."     The    same  contention    is    further 

countenanced  by  the  language   of  the  old 

Regulation,  anterior  to  the  Code  of  i793»  of 

the   ist  of  December   1790;  and  by   Cole- 

brookc's  Supplement  to  the  Digest  of    the 

Regulations. 

That  this  view,  right  or  wrong,  has  had  a 
practical  effect  given  to  it,  can,  I  submit, 
hardly  be  denied.  For,  if  the  language  of 
the  first  lines  of  Section  10  of  Regulation 
XIX.  of  the  same  year  1793  could  not  have 
been  held  to  refer  to  or  include  rents,  it  is  not 
very  easy  to  see  under  what  Law  or  Regula- 
tion zeihindars  could  resume  and  re-annex, 
as  they  have  done,  grants  of  rent-free  lands 
improperly  set  up  or  created  after  1790. 
No  one,  as  I  have  already  observed,  was 
very  likely  to  alienate  revenue,  properly  so 
called,  after  1790;  and,  looking  to  rents  as 
the  basis  and  foundation  of  revenue,  I  must 
conclude  that  this  Section  has  been  applied 
so  as  to  allow  zemindars  to  resume  grants 
made  free  of  rent  after  a  certain  date,  and 
thus  to  draw  from  every  part  of  their  estates 
a  proper  contribution  to  the  fixed  portion  of 
revenue  which  they  were  bound  to  pay  into 
Government.  This  is  really  the  construction 
which  has  been  put  on  this  Section  by  our 
Legislators  and  our  Courts  for  years.  Possi- 
bly, the  language  of  the  law  has  not  been 
very  critically  examined  and  tested  at  any 
time  ;  but  I  think  it  will  scarcely  be  denied 
that  this  is  the  one  law  to  which  all  zemin- 
dars were  accustomed  to  look  for  a  series  of 
years,  as  empowering  them  offhand  to 
re-annex  lands  which  any  one  claimed  to  hold 
rent-free,  and  that  this  was  the  view  taken 
of  the  language  of  the  Regulation  by  those 
who  framed  and  passed  Aft  X.,  and  who,  in 
rescinding  Section  10  of  Regulation  XIX.  of 
1793,  and  in  passing  instead  Section  28  of  the 
new  Law,  clearly  and  unmistakeably  treated 
the  enactment  as  the  one  by  which  zemin- 
dars were  entitled  to  dispossess  alleged  gran- 
tees, and  to  assess  their  invalid  grants  with 
the  proper  amount  of  Beni,  In  fact,  if  we 
exclude  these  laws,  or  treat  them  as  exclu- 
sively applicable  to  the  Government  revenue, 
and  not  to  rent,  it  is  not  easy  to  see  to  what 
part  of  any  Code  zemindars  could  resort  to 
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claim  their  rights  againsl  parties  who  set  up 
in\ilid  and  unauthorized  rent-free  titles  on 
ihcir  estates* 

What  again,  I  may  ask,  is  the  construe- 
600  vhich  has  been  put  on  that  well-known 
Regulation  II.  of  1819,  Section  30  ?  Have 
all  zeminaars,  all  the  Courts,  all  authorities, 
been  wrong  in  allowing  suits  not  merely 
against,  but  by,  zemindars  to  be  instituted 
under  that  Section  for  the  resumption  of 
rent-free  grants  for  a  long  series  of  years  ? 

The  first  Clause  of  that  Section  is  as 
foUws :  **A11  suits  preferred  in  a  Court 
••of  Judicature  by  proprietors,  farmers,  or 
••  talookdars,  to  the  revenue  of  any  land 
'held  free  of  assessment,  as  well  as  all  suits 
**»  preferred  by  individuals  claiming  to  held 
"lands  exempt  from  revenue,  shall,  imme- 
"diately  on  their  institution,  be  referred 
-for  investigation  to  the  Collector,  or  other 
"officer  exercising  the  powers  of  Collector: 
"provided  also  that  proprietors,  farmers,  or 
**  talookdars,  who  may  deem  themselves 
'•entitled  to  the  revenue  of  any  land  held 
*'frce  of  assessment  in  their  respective 
"estates,  talooks,  or  farms,  or  individuals 
'*  doming  as  aforesaid  to  hold  lands  free  of 
"'assessment,  shall  be  at  liberty  to  prefer 
•* their  claims,  in  the  first  instance,  to  the 
''Collector,  provided,  further,  that  the  party 
•*»  preferring  his  claim  directly  to  the 
"Collector  shall,  in  his  petition  to  the  Col- 
'^  lector,  state  the  particulars  of  his  claim, 
**and  the  grounds  on  which  it  is  founded,  in 
*'likc  manner  as  if  the  suit  were  instituted 
**in  a  Court  of  Judicature;  and  the  pe- 
**ti:ion  shall  be  written  on  stamped  paper 
"of  ihe  value  prescribed  for  petitions  of 
** plaint  in  suits  instituted  in  those  Courts/' 

It  is  impossible    to   deny   that,   whether 

the  language  of  the  laws  has  been  correctly 

interpreted    or   not.    the    interpretation    has 

been  that  suits  to  avoid  rent-free  grants  can 

be  bronght  under  it.     This  view  has  been 

acted  on  practically  all  over  the  Lower  and 

Ipper  Provinces  for  a  long  series  of  years. 

And  it  seems  to  me  too  late  now  to  set  a 

Afferent  meaning  to  that  which  has  had  the 

»eal  of  suitors  and  pleaders  of  Courts  and 

Jfl'ljcs  for   more   than    50  years.     It  may, 

in  fact,  be  said  that  the  zemindar  has  been 

ffgirded  as  the  transferee  of  the  rights  of 

Gcnrnment,  and,  under  the  term  '  revenue ' 

■lentioncd  in  the  Regulations,  he  has  been 

afioved  to  claim  his  *  rents'  of  which  all  land- 

itrcnue  is  made  up. 

The  next  point,  and  an  equally  important 
I«nt  in  this  reference,  is  the  policy  of  the 


Revenue  Law.  It  appears  to  me  wholly  im- 
possible, and  indeed  unjust,  to  discard  a  con- 
sideration of  this  policy,  if  we  can  discover 
it.  And  on  this  point  I  have  arrived  at 
this  conclusion,  that  the  deliberate  policy  of 
our  whole  revenue-legislation  has  been 
against  the  creation  of  any  such  grants. 
The  law  so  much  quoted.  Section  10,  is 
clear  against  the  alienation  of  revenlie  for 
such  purposes.  But,  even  if  it  could  be  con- 
tended that  rents  are  not  included  in  the 
term  revenue,  the  general  policy  of  the 
State  on  this  subject  can  be  collected  from 
other  enactments,  and  to  my  mind  it  is  im- 
possible to  treat  this  question  fairlv  without 
considering  that  policy.  Landholders,  by 
Regulation  XLIV.  of  1793,  Section  2,  were 
prohibited  from  making  leases  or  engage- 
ments with  their  under-tenants  or  ryots  for 
a  term  exceeding  ten  years,  and  this  marked 
restriction  was  not  removed"  until  the  year 
1 8 12.  The  whole  theory  of  the  revenue  in 
Bengal,  and,  I  understand,  in  Upper  India, 
is  that  a  certain  proportion  of  the  annual 
produce  of  every  beegah  of  land  is  due  to 
the  State  ;  and,  if  this  be  admitted,  as  it  must 
be  on  all  hands,  then  how  can  the  zemindar 
deprive  his  heirs  of  the  right  to  receive 
portions  of  produce  from  any  distinct  portion 
of  land,  or  number  of  beegahs,  without  at 
the  same  time  theoretically,  and,  if  the  grants 
be  of  any  size,  in  positive  practice,  imperilling 
the  realization  of  the  dues  of  Government 
which  are  made  up  of  such  produce .? 

The  early  writers  on  revenue,  such  as 
Shore,  Harington,  and  others,  support  this 
view.  The  decisions  of  the  Judges  of  the 
late  SucUler  Court,  with  the  exception  of 
that  of  Mr.  A.  Dick,  who  dissented  from  the 
judgment  of  the  i8ih  of  July  1855,  seem  to 
me  to  take  up,  and  to  act  on  this  view  of  the 
law,  though  the  decisions  are  not  very 
numerous. 

The  decision  of  our  Full  Bench  of  Janu- 
arv  9th,  1S65,  does  not  finally  rule  more 
ihkn  that  water  is  in  the  nature  of  the  rent 
;  which  the  zemindar  might  receive  from  a 
tract  otherwise  barren  and  profitless.  Water, 
obviously,  is  essential  to  the  well-being  and 
even  to  the  very  existence  of  the  population, 
and  the  tank  in  that  case  was,  in  several 
ways,  a  benefit  to  the  land,  and  a  return  to 
the  zemindar. 

It  mav  be  said,  on  the  other  hand,  that 
ihere  is  no  difference,  practically,  as  regards 
the  security  of  the  public  revenue,  between 
leases  at  pepper-corn  rents  which  any  zemin- 
dar may  legally  create,  and  rent-free  grants, 
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which,  in  this  view,  he  may  not  create.  Bul» 
looking  to  possible  and  probable  results,  there 
is  a  diflference,  and  a  somewhat  substantial 
difference.  In  the  case  of  land  leased  at 
however  low  a  rent,  some  record  of  the  same 
must  still  be  kept  in  the  zemindaree  papers. 
The  rent,  if  it  were  only  one  rupee  for  a 
large  village,  would  still  be  collected,  and 
traces  would  be  found  of  the  tenant  who 
paid  the  rent.  Land  held  absolutely  rent- 
free  is  at  once  severed  from  the  estate. 
All  connection  between  ihe  two  would  cease, 
and,  in  a  few  years,  all  traces  of  the  origin,  ] 
size,  and  details  of  the  grant  might  entirely 
pass  away,  or  be  only  in  the  power  of  the 
grantee. 

Lastly,  it  is  a  question  whether,  if  the 
rent-free  grant  could  not  be  created  by  a 
zemindar,  it  might  be  created  by  a  mourosee 
talookdar,  such  as  we  have  in  the  case 
before  us,  and  be  of  force.  In  my  opinion, 
we  should  not  be  justified  in  making  any 
distinction  between  the  two.  If  the  zemin- 
dar cannot  be  permitted  to  imperil  the  se- 
curity of  the  revenue,  or  to  thwart  the 
policy  of  the  State,  by  such  creations,  neither 
can  a  subordinate  or  under-tenant.  'In  the 
event  of  a  sale  for  arrears  of  revenue,  the 
assets  of  the  land,  which  make  up  first  rent 
and,  ultimately,  revenue,  might  equally  be 
frittered  away  or  diminished,  and  the  rights 
of  Government  might  be  equally  injured, 
whether  the  alienation  had  been  made  by  a 
subordinate  tenant,  or  by  the  superior  land- 
holder. 7'he  burden  of  the  revenue  falls  on 
ihe  land,  and  the  law  has  laid  it  down  that 
the  land  must  not  be  cut  down  or  impaired 
so  as  to  become  unable  to  meet  this  burden. 
If  the  zemindar  cannot  bind  his  heir  in  this 
way,  neither  ought  any  subordinate  holder, 
whether  of  the  putneedar  class,  or  of  that 
of  mouroseedars  and  others. 

Section  28  of  Aft  X.  of  1859  has  not  al- 
tered the  policy  of  the  law.  It  has  only 
changed  the  mode  of  procedure  to  which 
zemindars  must  resort.  The  alienations  are 
still  voidable  by  legal  process,  if  any  proprie- 
tor or  farmer  desires  to  avoid  ihcm.  The 
only  difference  between  this  law  and  that  of 
1793,  is  that  the  grants  are  not,  in  the  later 
law,  declared  at  once  "  null  and  void." 

It  is  no  argument,  to  my  mind,  to  say  that 
there  is,  at  present,  little  danger  of  these 
alienations  becoming  general,  and  that  liberal 
zemindars  are  not  so  easily  found,  at  this 
period  of  our  social  history,  to  make  pre- 
sents of  land  to  be  held  rent-free  to  vener- 
able Brahmins,   impoverished   retainers,  or 


respectable  individuals,  whose  fortunes  a 
conditions  are  dilapidated  and  impair 
This  is  a  consideration  for  the  Legislature 
it  chooses  to  change  its  policy. 

The  settlement  of  Lord  Cornwallis  \va 

wise  and  liberal  measure  ;  and.  In  some  poi 

of  view,  it  deserves  all  the  praise  that    i 

been  lavished  on  it.     But  it  must   not 

forgotten   that,   though    the   Legislature 

express  terms  then  declared  the  zemind 

to  be   "the  proprietors  of  the   soil,"    tl 

property  so  declared  was  something  esS' 

tially  different  from  the  real  property  of 

English  Squire,  with  which  we  are  fami 

in  England.     The  rights  of  ryots  were,  c 

in  1793,  guaranteed  and  secured;  valua 

umler-tenures   were   recognized,    and     w 

made  the  subject  of  special  legislation ;   2 

a  positive  restriction  was  laid  on  zemind 2 

as  already  pointed  out,  whereby  their  po^ 

of  granting  leases  was  limited  to  ten  ye: 

A  disregard  of  these  fundamental   disti 

tions;   a  neglect  to   consider  the  policy 

Lord  Cornwallis  as  it  affected,  first,  the  St: 

next,    the   zemindar,   and   lastly,   the     r] 

and  a  desire  to  apply  the  English  Law 

real    properly    to    zemindaries    in    Benj 

would  lead,  in  my  opinion,  to  the  most  gri 

ous  confusion  and  to  the  most  m!schiev< 

errors.     If  it  be  admitted  that  the  Leglf 

ture  of  Lord  Cornwallis  prohibited  zemind 

expressly  from  making  improvident  leas 

from  creating   under-tenures   at   a  redu< 

rent,  or  in  perpetuity,  and  from  permanei 

diminishing  the  resources  of  the  Governm 

(Regulation  XLIV.  of    1793),   is  it  in  - 

smallest  degree  probable  that  the  Legislai 

of  that  day  would   have  quietly  looked 

while  zemindars,  so  confined,  so  restrict 

so   lied    down,  so  patriarchally  dealt  w 

were  making  rent-free  grants  in  all  directic 

and  were  thereby  lessening  the  product 

area  of  their  estates  ? 

It  seems  to  me  no  reflection  on  the  esc 
lent  Cornwallis  policy  to  say  that  such  p 
ceedings  could  never  have  had  its  sanction 
contemplation.  All  questions,  iherefc 
which  might  otherwise  arise  as  to  the  inj 
tice  or  impropriety  of  the  repudiation  of  ' 
grantor's  acts  or  agreements  by  his  heirs 
assignees,  must  be  considered  wiih,  and 
controlled  by,  considerations  of  public  p< 
cy.  And  the  arguments  on  this  head 
favor  of  the  obvious  justice  of  recognizi 
such  grants  do  not,  in  my  opinion,  apply 
the  case. 

For,  let  us  for  a  moment  consider  what  1 
results  of  permitting  these  alienations  mi| 
be. 
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Hitherto  no  hardship  whatever  has  been 
iafiictcd  on  any  one.  Men,  who  purchase 
rent-free  grants,  old  or  new,  are  perfectly 
veil  aware  that  all  such  fjranls  have  been 
truted  hitherto  with  marked  disfavor,  and 
that  the  holders  of  them  are  liable  to  be 
called  on  at  any  moment  to  prove  their  title. 
Tbcr  buy  them,  therefore,  with  all  the 
chinces  of  having  to  prove  the  origin  of 
tbeir  title,  and,  until  the  celebrated  ruling 
in  Kbeht  Chundra  G hose's  case,  two  years 
ip,  of  hiving  to  prove  it  under  difficulties 
which  lapse  of  time  only  strengthened  and 
Increased. 

Bat  they  are  now  to  be  told  that,  though 
old  titles  may  bs  annihilated  by  the  landlord 
$ain»  in  the  Courts,  new  grants  are  icf  be 
recognized,  and  are  absolutely  binding  on 
anwilling  heirs  and  successors.  Would  not 
such  a  ruling  give  rise  to  endless  attempts 
10  create  rent-free  grants,  ostensibly  in  favor 
of  dcser\'ing  individuals,  but,  in  reality,  in 
fiTOf  of  the  zemindar  himself  ?  We  all 
knov  the  temptation  to  fraud  and  collusion 
held  on'  by  ihe  benamee  system  unhappily 
10  prevalent.  And  it  appears  to  me,  judg- 
ing from  past  experience,  that  a  ruling  of 
this  kind  will  only  foster  this  spirit  still 
more,  and  that  private  purchasers] might  at 
some  fuiure  day  find  an  estaie  so  stripped 
and  denuded  of  its  assets  that,  in  despair, 
ihey  would  have  no  resource  but  to  allow 
't  to  go  10  the  Collectors  sale.  It  is  true 
that,  in  such  a  case,  the  grants  would  no 
bajer  be  binding  on  the  purchaser,  but  the 
porchaser  would  have  much  difficulty  in 
tracing  out  the  origin  of  these  alienations, 
ud  in  replacing  himself  in  the  position  of 
the  Government,  as  he  would  have  an  un- 
doubted right  to  do.  And  it  surely  cannot 
U  right  to  encourage  such  public  sales  for 
arrears  of  revenue.  Yet,  it  is  to  such  a  con- 
sammalion  that  this  practice,  if  recognized 
and  generally  acted  on,  would  assuredly 
^H  for  there  would  be  no  other  way  of 
avoiding  these  grants,  if,  as  between  private 
veadurand  purchaser,  and  ancestor  and  heir, 
ibcy  were  upheld  by  the  Courts.  I  cannot 
coaceivc  in  the  present  state  and  feelings  of 
native  society  that  such  permission  would 
^  widely  used  for  really  beneficent  and 
praiseworthy  purposes.  I  can  easily  con- 
ceive, on  the  other  hand,  scores  of  cases  in 
»hich  it  would  be  used  only  for  purposes  of 

scWibness  and  fraud. 

If  rent-free  alienations  at  this  day  are 
(lesirable,  and  are  to  become  general,  let  the 
^blature  declare  this  by  a  new  Act.    If 


grants  are  required  by  any  liberal  and  large- 
minded  individuals  for  a  special  purpose,  such 
as  a  people's  park,  let  a  private  bill  be  in- 
troduced for  that  purpose  in  each  case. 

We  have  to  administer,  however,  the  law 
as  it  stands ;  and,  looking  to  the  language  of 
the  Statutes,  to  the  broad  policy  of  the  whole 
Perpetual  Settlement  as  it  affects  Government 
as  well  as  the  zemindars,  to  the  general 
course  of  the  decisions  of  the  late  Sudder 
Court,  to  the  avowed  and  recognized  treat- 
ment of  this  very  question  hitherto  by  the 
parties  most  interested  in  it,  and  to  the  pro- 
bable confusion  and  evil  consequences  of 
new  rent-free  creations,  I  have  no  doubt 
now  left  that,  though  a  zemindar  for  himself 
may  decline  to  take  rents  from  any  one  for 
his  own  lifetime,  we  ought  to  return  to  the 
Divisional  Bench  our  answer  to  the  effect 
that  a  new  purchaser,  public  or  private,  is 
not  bound  by  any  such  grants  or  remissions, 
whether  made  from  motives  of  real  bene- 
volence, or  from  mere  carelessness  and 
neglect  of  interests. 

The  above  is  my  written  judgment  on  the 
main  question ;  but  I  came  here  to-day,  hoping 
to  hear  some  arguments  as  to  the  propriety 
or  otherwise  of  admitting  the  three  opinions 
which  have  been  delivered  by  our  colleagues, 
one  of  whom  unfortunately  has  been  removed 
by  death,  while  the  other  two  have  retired 
from  the  Bench,  and  1  should  have  been 
glad  to  have  heard  what  could  have  been 
advanced  on  either  side  on  the  question  as  to 
the  propriety  or  impropriety  of  regarding 
the  opinions  of  my  late  colleagues  as  mere 
opinions  ;  of  looking  on  them,  either  as  final 
and  conclusive  judgments  on  the  one  hand, 
or  as  mere  indications  on  the  other,  of 
what  turn  their  opinions  in  all  probability 
would  have  taken. 

I  conferred  with  two,  if  not  with  all  three, 
of  my  late  colleagues,  and  certainly,  as  far 
as  1  can  recollect,  they  appeared  to  have 
fully  made  up  their  minds  on  a  subject  which 
they  had  very  seriously  considered,  and 
on  which  they  had  had  abundant  oppor- 
tunities of  forming  a  final  determination. 
I  am,  however,  not  prepared  to  say  that 
they  might  not  on  further  consideration  have 
changed  their  opinions  by  the  forcible  argu- 
ments set  forth  by  the  Chief  Justice  and  by 
others  of  my  colleagues  on  the  other  side  on 
this  important  subject,  on  which  it  is  quite 
clear  that  we  hold  divergent  and  absolutely 
irreconcileable  opinions. 

This,  therefore,  is  one  reason  why  I  am 
disinclined  to  treat  the  opinions  of  my  late 
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colleagues  as  final.  But  there  is  another 
reason.  I  have  h:id  the  advantage  of  read- 
ing  what  the  Chief  Justice  has  written,  and 
1  have  conferred  with  some  of  my  colleagues 
on  the  judicial  practice  of  the  highest  and 
most  authoritative  tribunals  elsewhere. 

There  appears  to  be  some  uncertainty  as 
to  the  practice  of  delivering  judgments  by 
the  several  Division  Benches.  By  some 
Benches,  all  judgments  are  delivered  orally  ; 
by  others,  they  are  sometimes  pronounced 
orally,  and  sometimes  not;  and  by  others 
again,  they  are  always  put  in  on  a  stated  day 
by  the  Judges  forming  each  Bench,  without 
being  read  out  at  length  in  Court,  while  the 
Counsel  and  Pleaders  are  briefly  informed  of 
the  determination  which  has  been  finally 
come  to  on  the  various  points  in  issue. 

But,  on  the  whole,  I  cannot  think  that,  in 
a  case  which  has  been  argued  before  more 
than  five,  and  in  this  case  before  nine  Judges, 
it  would  be  right  or  seemly  that  one  Judge 
should  put  in  his  own  judgment  without  at 
least  having  read  the  judgments,  or  ascertain- 
ed the  opinions,  of  their  brethren  who  sat 
with  them  on  the  Bench. 

No  instance  where  this  practice  has  been 
deliberately  countenanced  has  been  brought 
to  our  notice  ;  and,  looking  to  the  undoubted 
practice  of  the  Highest  Courts  in  England 
evinced  in  two  or  three  celebrated  instances 
of  late,  and  to  the  propriety  and  the  seemli- 
ness  of  judicial  proceeding?,  I  own  with 
some  regret  that  I  am  under  the  necessity 
of  stating  that,  in  my  opinion,  the  minutes 
of  my  late  colleagues  are  «^/ judgments,  and 
that  they  cannot  and  ought  not  to  be  so 
treated. 

I  believe  I  am  stating  the  unanimous 
opinion  of  the  Bench  ;  but  1  have  thought  ii 
necessary  to  give,  as  concisely  as  I  could, 
my  reasons  for  concurring  with  my  colleagues 
on  this  point. 

Norman,  y.— These  cases  were  submitted 
by  Division  Benches,  in  order  to  raise  the 
question  whether  grants  for  valuable  consi- 
deration by  zemindars,  of  specific  portions  of 
land  to  be  held  rent-free  and  without  pay- 
ment of  revenue,  are  valii  as  against  the 
heirs  of  the  grantor  or  purchasers  of  the 
zemindaree  by  private  sale. 

I  am  of  opinion  that  the  question  must  be 
answered  in  the  negative. 

Counsel  were  heard  on  the  i6th,  ijih,  and 
i8th  of  January  1867. 


Shortly  after  the  argument,  the  Judg-^ 
met  to  debate  the  question  amongst  then 
selves,  and  immediately  afterwards,  viz.y  o 
the  9th  of  March  1866,  I  wrote  a  judgmen 
and  sent  it  to  the  ofilce  of  the  Court.  \*i\ 
other  Judges  sent  in  their  judgments  s 
different  dates.  Of  the  Judges,  who  s 
sent  in  their  judgments,  one  is  dead,  an 
two  have  left  the  Court.  Speaking  fc 
myself,  my  judgment  was  intended  for  th 
perusal  and  consideration  of  my  colleagues 
and,  if  any  one  of  them  had  suggested  an 
modification  of  it,  I  should  have  been  pre 
pared  to  discuss  the  matter,  and  alter  c 
add  to  it,  or  strike  out  parts  of  it  if,  o 
further  consideration,  it  seemed  proper  c 
desirable  to  do  so.  The  paper  in  that  slat 
was,  in  fact,  a  deliberative  minute,  rather  thai 
a  judgment. 

I  concur  with  the  Chief  Jifstice  in  think 
ing  that  the  papers  sent  in  by  Mr.  Justic 
Trevor,  Mr.  Justice  Shumbhoonath  Pundii 
and  Mr.  Justice  Campbell,  cannot  be  trealet 
as  judgments. 

The  question  submitted  for  our  opinioi 
turns  on  the  construction  of  Section  ic 
Regulation  XIX.  of  1793.  By  Regulation  I 
of  1793,  Section  i,  certain  articles  of  ih< 
proclamation  relating  to  the  limitation  o 
the  public  demand  upon  the  lands,  addresse< 
by  the  Governor-General  to  the  zemindars 
independent  talookdars,  and  other  actua 
proprietors  of  land  paying  revenue  to  Go 
vernment  in  the  provinces  of  Bengal,  Behar 
and  Orissa,  were  enacted  into  a  Regulation 
which  was  to  have  force  and  effect  from  the 
22nd  of  March  1793,  ^^^  ^^*®  of  the  pro- 
clamation.    Article  1.  is  as  follows  :  — 

"  In  the  original  Regulations  for  the  De- 
cennial Settlement  of  the  public  revenues  ol 
Bengal,  Behar,  and  Orissa,  it  was  notified 
to  the  proprietors  of  land,  WMth  or  on  be- 
half of  whom  a  settlement  might  be  con- 
cluded, that  the  jumma  assessed  upon 
their  lands  under  those  Regulations  would 
be  continued  after  the  expiration  of  ten 
years,  and  remain  unalterable  for  ever, 
provided  such  continuance  should  meet 
wiih  the  approbation  of  the  Honorable 
Court  of  Directors  for  the  affairs  of  the 
P'ast  India  Company  and  not  otherwise." 

Article  II. — "  The  Marquis  Cornwallis,  the 
Governor-General  in  Council,  now  notifies 
to  all  zemindars,  independent  talookdars, 
and  actual  proprietors  of  land  paying  revenue 
to  Government  in  the  provinces  of  Bengal, 
Behar,  and  Orissa,  that  he  has  been  em- 
powered by  the  Honorable  Court  of  Direct- 
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"ors  for  the  affairs  of  the  East  India 
••  Company,  to  declare  the  jurama  which 
•*has  been  or  may  be  assessed  upon  their 
"  lands  under  the  Regulations  above  men- 
**lioned  fixed  for  ever/' 

Article  III. — '*  The  Governor-General 
••in  Coancil  accordingly  declares  to  the 
**  zemindars,  independent  talookdars,  and 
"aher  actual  proprietors  of  land,  with  or 
"03  behalf  of  whom  a  settlement  has  been 
**  concluded  under  the  Regulations  above 
"mentioned  that,  at  the  expiration  of  the 
"time  of  the  settlement,  no  alteration  will 
*'be  made  in  the  assessment  which  they 
"have  respectively  engaged  to  pay,  but 
*lhit  tbev  and  their  heirs  and  lawful  sue 
'  csssors.  wilt  be  allowed  to  hold  their 
r.tjifs  at  such  assessment  for  ever,'' 

Article  VIII. — "  That  no  doubt  may  be 
"entertained  whether  proprietors  of  land  are 
**cnii;led,  under  the  existing  Regulations, 
'•to  dispose  of  their  estates  without  the 
*•  previous  sanction  of  Government,  the 
"Governor-General  in  Council  notilies  to 
"  the  zemindars,  independent  talookdars,  and 
"other  actual  proprietors  of  land,  that  they 
"are  privileged  to  transfer  to  ivhomsoever 
"they  may  think  proper ,  by  sale,  ^ifly  or 
'  ctkeruise,    their  proprietary    right   in   the 

*  whole  or  any  portion  of  their  respective 
"estates,  without  applying  to  Government 
"for  its  sanction  to  the  transfer,  and  that  all 
"such  transfers  will  be  held  valid,  provided 
"that  they  be  conformable  to  the  IMohomed- 
"aa  and  Hindoo  Laws  (according  as  the 
**  religious  persuasions  of  the  parties  to  each 
**  transaction  may  render  the  validity  of  it 
*"  licicrrainable  by  the  former  or  the  latter 

*  Code),  and  that  they  be  not  repugnant  to 
'any  /Regulations  n07O  in  force,  which 
**h*tre  been  passed  by  the  British  A  dm  in - 
*'istration  or  to  any  Regulations  that  they 
**may  hereafter  enact," 

Section  10.  Article  IX.,  declares  that  "  it 
"^is  essential  that  a  notification  should  be 
*■  made  of  the  principles  upon  which  the  fix- 
**ed  assessment  charged  on  any  estate  will 
"  be  apportioned  on  the  several  divisions  of 
"it,  in  ihe  event  of  the  whole  of  it  being 
"transfened  by  public  or  private  sale,  or 
"otherwise,  in  two  or  more  lots,  or  of  a 
**  Portion  of  it  being  transferred  in  one,  or 
**in  two,  Oft  more  lots,  or  of  its  being  joint 
** property,  and  a  division  of  it  being  made 
"amongst  the  proprietors;  otherwise  for 
**tbc  want  of  a  declared  rule  for  estimating 
"tbe  proportion  of  the  fixed  jumma,  with 
"  'bich  the  several  shares  would  be  charge- 
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"able  in  such  cases,  the  real  value  of  each 
"share  would  be  uncertain,  and  consequent- 
"  ly  the  benefits  expected  to  result  from 
**  fixing  the  public  assessment  on  the  lands 
"  would  be  but  partially  obtained,  l^he 
"  Governor-General  has  accordingly  pre- 
**  scribed  the  follozving  rules  for  apportion- 
"  ing  the  fixed  assessment  in  the  several 
*^  cases  abovementioned ;  but,  as  the  Govern- 
**  nient  might  sustain  a  considerable  loss  of 
^^  revenue  by  disproportionate  allotments 
*'  of  the  assessment y  ivere  the  apportioning 
'^  of  it  in  any  of  the  cases  above  specified  to 
"  be  left  to  the  proprietors,  he  requires  that 
**  all  such  transfers  or  divisions  as  may  be 
'^  made  by  the  private  act  of  the  parties 
"  themselves  be  notified  to  the  Collector  of 
**  Revenue  of  the  zillah  in  which  the  lands 
*'  may  be  situated,  or  such  other  ollicer  as 
''Government  may,  in  future,  prescribe,  in 
^^  order  that  the  fixed  jumma  assessed  upon 
"  the  7vhole  estate  ?nay  be  apportioned  on 
'•■  the  several  shares  in  the  manner  hereinafter 
"  directed,  and  that  the  names  of  the  pro- 
^'  prietors  of  each  share,  and  the  jumma 
"  charged  thereon,  may  be  entered  upon  the 
^^  public  registers,  and  that  separate  en- 
"  gagemenls  J  or  the  payment  of  the  jumma 
'*  assessed  upon  each  share  may  be  exe- 
"  cuted  by  the  proprietors,  who  icill  thence- 
'"forward  be  considered  as  actual  pro- 
'' prielors  of  the  land.  And  the  Governor- 
"  General  in  Council  declares  that,  if  the 
"  parties  to  such  transfers  or  divisions  shall 
"omit  to  notify  them  to  the  Collector  of 
"the  Revenue  of  the  zillah,  or  such  other 
"  oflicer  as  may  be  hereafter  prescribed  for 
"  the  purposes  before  mentioned,  the  whole  of 
"such  estate  will  be  held  responsible  to 
*'  Government  for  the  discharge  of  the  fixed 
"jumma  assessed  upon  it,  in  the  same  man- 
"  ner  as  if  no  such  transfer  or  division  had 
*'  ever  taken  place. 

The  case  of  grants  by  a  zemindar  of 
portions  of  his  zemindaree  is  dealt  with 
by  Clause  3.  "  When  a  zemindar,  independent 
'•  talookdar,  or  other  actual  proprietor  of 
"  land,  with  or  on  behalf  of  whom  a  set- 
"  tlement  has  been  or  mav  be  concluded,  shall 
"  transfer  the  whole  of  his  or  her  estate  in 
*'  two  or  more  distinct  portions,  to  two  or 
"  more  persons,  or  a  portion  thereof  to  one 
"  person,  or  to  two  or  more  persons  as  joint 
^*  property  by  private  sale,  gift,  or  otherwise^ 
*'the  assessment  upon  each  distinct  portion 
"  of  the  estate  so  transferred  shall  be  fixed  at 
"an  amount  which  shall  bear  the  same  pro- 
"  portion  to  its  actual  produce,  as  the  assess- 
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ment  upon  the  whole  of  the  estate  of  the 
transferring  proprietor,  of  which  the 
whole  or  a  portion  may  be  so  transferred, 
may  bear  to  the  whole  of  its  aciual  pro- 
duce. This  produce  shall  be  ascertained 
in  the  mode  that  is  or  may  be  prescribed 
in  the  existing  Regulations,  or  such  other 
Regulations  as  Government  may  hereafter 
adopt,  and  the  person  or  persons  to  whom 
such  lands  may  be  transferred,  and  his,  or 
her,  or  their  heirs  and  lawful  successors 
shall  hold  I  hem  at  the  jumma  at  which 
they  may  he  so  tram/erred  for  ever ;  and 
where  only  a  portion  of  such  estates  shall 
be  transferred,  the  remainder  of  the  public 
jumma,  which  will  consequently  be  pay- 
able by  the  former  proprietor  of  the  whole 
estates,  on  account  of  the  lands  that  may 
remain  in  his  or  her  possession,  shall  be 
continued  unaltered  for  ever." 

We  have  now  seen  that,  under  Regulation 
I.  of  1793,  it  is  declared  that  the  jumma 
assessed  or  to  be  assessed  under  the  Regula- 
tions for  the  Decennial  Settlement  on  the  lands 
of  zemindars  is  fixed  for  ever;  that  such 
zemindars,  their  heirs  and  successors,  will 
be  allowed  to  hold  their  estates  at  such 
assessment  for  ever;  that  they  are  privi- 
leged to  transfer  to  whomsoever  ilicy  may 
think  proper,  by  sale,  gift,  or  otherwise, 
their  proprietary  right  in  the  whole,  or  any 
portion  of  their  estates,  without  applying  to 
Government  for  its  sanction  to  the  transfers 
— and  that  such  transfers  will  be  held  valid, 
provided  *  *  they  he  not  repugnant  to  any 
Regulations  now  in  force ^  which  have  been 
passed  by  the  British  Administration,  or  to 
any  Regulations  that  they  may  hereafter 
enact. 

Rules  are  laid  down  for  the  apportionment 
of  the  fixed  assessment  charged  on  any  estate 
on  the  division  of  it,  or  of  a  portion  being 
transferred.  The  Governor-General  requires 
that  all  such  transfers  as  may  be  made  by  the 
private  act  of  the  parties  shall  be  notified 
to  the  Collector,  in  order  that  the  fixed 
jumma  may  be  apportioned  on  the  several 
shares,  and  the  names  of  the  proprietors 
charged  therewith,  entered  upon  the  public 
registers ;  and  that  separate  engagements, 
for  the  payment  of  the  jumma  assessed  upon 
each  share,  may  be  executed  by  the  proprie- 
tors, who  will  thenceforward  be  considered 
as  actual  proprietors  of  the  land. 

Then  comes  Clause  III. — *'  When  a  ze- 
"  mindar  shall  transfer  *  *  a  portion  of  his 
**  estate  to  one  person,  the  assessment  thereof 
*^  ihall  be  fixed  at  an  amount  which  shall 


*'  bear  the  same  proportion  to  its  actual   pi 
"duce  as  the  assessment  of  the  whole 
"  the  estate  of  the  transferring  proprietor, 
"which  the  whole  or  a  portion  may  be 
'•  transferred,  may  bear  to  the  whole  of 
**  actual  produce." 

It  must  be  observed  that  Section  10 
Regulation  I.  of  1793  provides  for  the  ca 
of  divisions  and  transfers  of  portions  of  i 
estate.  Where  the  parties  to  such  di^ 
sions  and  transfers  omit  to  notify  ihi 
to  the  Collector  of  Revenue,  for  tl 
purpose  of  enabling  him  to  apportion  ll 
fixed  jumma  on  the  several  shares,  and  cau 
separate  engagements  to  be  entered  into  f 
the  payment  of  the  jumma  assessed  on  ea< 
shjtre,  in  such  cases  the  whole  of  the  esla 
is  to  be  held  responsible  to  the  Govern  me 
for  the  discharge  of  the  fixed  jumma,  as  if  i 
apportionment  had  taken  place. 

Such  is  the  effect  of  a  mere  omission 
notify  the  transfer  to  the  Collector. 

That  is  not  the  case  we  have  to  deal  wit! 
j  The  question  proposed  is  as  to  the  effect  < 
I  a  grant  by  a  zemindar  to  hold  land  rcnt-fr< 

or,  as  it  is  expressed   in  the  grants   in   tF 

case  before  us,  *'lakheraj." 

I  understand  by  that,  a  grant  of  land  C 
hold  in  absolute  proprietary  right,  not  on) 
free  from  the  payment  of  any  rent  in  monej 
but  without  any  dependence  on  or  duty  t 
the  zemindar. 

Where  the  grantee  holds  subject  to  th 
performance  of  any  duty  or  conditions,  th 
Regulations  appear  to  treat  him  as  a  least 
holder,  not  as  a  person  having  an  absolut 
ownership.  See  Section  7,  Regulation  VII 
of  1793.  Regulation  XLIV.  of  1793,  Seclio 
8,  shows  that  it  is  contemplated  that,  unde 
certain  circumstances,  leases  may  be  grante< 
in  perpetuity.  In  other  words,  that  ther 
may  be  a  lease,  though  there  is  no  reversion 
ary  estate  in  the  lessor.  Perhaps  it  is  no 
very  material  whether  the  liability  to  perfom 
the  duty  is  strictly  in  the  nature  of  rent  0 
not.  In  a  former  case,  I  stated  my  opinioi 
that  rent  may  be  a  payment  in  money  or  ii 
kind,  or  may  consist  in  a  duty  to  be  per 
formed  by  the  tenant.  That  is  in  accordanc 
with  the  definition  of  the  word  rent  by  I^n 
Coke.  It  is  the  legal  construction  of  a  plaii 
English  word,  a  construction  which  ha 
been  put  upon  it  in  Courts  of  Justice  fron 
the  time  of  the  Second  Institute  to  the  ca» 
of  Doe,  on  the  demise  of  Edney  agains 
Benham,  decided  by  the  English  Court  0 
Queen's  Bench  in  1845,  reported  7  Q.  B.  976 
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I.  therefore,  at  once  lay  aside  cases  like  that 
of  the  grants  of  land  for  a  tank,  where,  by  the 
grant,  the  grantee  holds  subject  to  the  obliga- 
tion of  permitani^  water  to  be  taken  by  or 
for  the  benefit  of  the  inhabitants  of  the  ze- 
cindaries  or  their  cattle.  It  seems  to  me 
thai,  in  the  Code  of  1793,  such  persons  are 
treated,  not  as  holding  under  grants,  but  as 
kase-holders. 

I  now  come  to  the  Regulation  which  we 
have  to  construe. 

The  preamble  of  Regulation  XIX.  of  1793 
recites  that,  "  by  the   ancient    law    of   the 
"country,  the  ruling  power  is  entitled  to  a 
"certain  proportion  of  the  produce  of  ev^ry 
**  becgah  of  land  (demandable  in  money  or 
**kind,  according  to  local  custom)  unless  it 
**  transfers  its  right  thereto  for  a  term,  or  in 
'•perpetuity,    or   limits   the   public  demand 
**  open  the  whole  of  the  lands  belonging  to 
**an  individual,  leaving  him  to  appropriate 
**  to  bis  own  use  the  difference  between  the 
"value  of  such  proportion  of  the  produce, 
**and  the  sum  payable  to  the  public,  whilst 
"he  continues  to  discharge  the  latter.     A^ 
**a  necessary  consequence  of  this  law,  if  a 
"zemindar  made  a  grant  of  any  part  of  his 
*•  lands  to  be  held  exempt  from  the  payment 
"of  revenue,  it  was  considered  void  from 
**  being  an  alienation  of  the  dues  of  Govern- 
"ment  \\ithout  its  sanction.     Had  the  vali- 
**(luy  of  such  grants   been   admitted,  it  is 
•*obvioas  that  the  revenues  of  Government 
'*woald  have  been  liable  to  gradual  diminu- 
**tion.    Previous,  however,  to  the  Company's 
accession  to  the  Dewanny,  numerous  grants 
"of  this  description  were  made,  not  only  by 
**the  zemindars,  but  by  the  officers  of  Go- 
"  vemment  appointed  to  the  temporary  super- 
"intendence  of  the  collection  of  the  revenue, 
"under  the  pretext  that  the  produce  of  the 
"land  was  to  be  applied  to  religious  and 
''charitable   uses.     Of   these   grants,   some 
"were  applied  to  the  purposes  for  which 
"*  tticy  professed  to  have  been  made,  but,  in 
**  general,  they  were  gitrn  for  the  personal 
^advantage  of  the  grantee^  or  with  a  view  to 
''  tbs  clandestine  appropriation  of  the  produce 
"  10  the  use  of  the  grantor,  or  sold  to  supply 
^kis  private  exigencies.     In  conformity  wiih 
"the  principles  which  prevailed  under  the 
''native    administration,    the     British     Go- 
"vemment  have  at  various  times  declared 
"  ^  giants  for  holding  land  exempt  from 
**tiie  payment  of  revenue  made  since  the 
*  Company's   accession    to    the    Dewanny, 
"  fil^l  and  void." 
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After  some  recitals,  which  I  do  not  think 
it  necessary  to  set  out,  the  preamble  proceeds 
to  state  that,  *'wiih  a  view  to  facilitate 
*'  the  recovery  of  the  public  dues,  from 
"  lands  held  exempted  under  invalid  grants, 
"  as  well  as  to  prevent  any  similar  alienations 
*'  being  hereafter  made  to  the  prejudice  of 
"  the  security  of  the  public  revenue  which  has 
"  been  assessed  in  perpetuity  upon  the  estate 
^' i>f  individuals^''  &c,f  the  following  rules, 
containing  the  rules  passed  on  the  ist  of 
December  1790,  with  modifications,  have 
been  enacted. 

By  Clause  2,  grants  for  holding  land 
exempt  from  the  payment  of  revenue,  made 
previous  to  the  12th  of  August  1765,  are 
declared  valid,  provided  the  grantee  actually 
obtained  possession  previous  to  that  date, 
and  has  since  held  possession  without  having 
been  subjected  to  the  payment  of  reve- 
nue. 

By  Clause  3,  all  grants  for  holding  land 
exempt  from  the  payment  of  revenue,  made 
since  the  12th  of  August  1765,  and  previous 
to  the  1st  of  December  1790,  by  any  other 
authority  than  that  of  Government,  and  which 
may  not  have  been  confirmed  by  Govern- 
ment, or  by  any  officer  empowered  to  con- 
firm them,  are  declared  invalid. 

Clauses  4  to  9  contain  provisions  declar-: 
ing  who  are  to  be  deemed  eniiiled  to  the 
proprietary  rights,  and  to  the  revenue  of 
such  last-mentioned  lands,  and  for  fixing  the 
assessment  thereon. 

Clause  10  is  as  follows:  ^'All  grants 
"  for  holding  land  exempt  from  the  payment 
"  of  revenue,  whether  exceeding  or  under 
**  100  beegahs,  that  have  been  made  since 
"  the  I  St  of  December  1790,  or  that  may  be 
'*  hereafter  made  by  any  other  authority 
"  than  that  of  the  Governor-General  in 
*'  Council,  are  declared  null  and  void,  and 
"  no  length  of  possession  shall  be  here- 
^'  after  considered  to  give  validity  to  any 
"  such  grant,  either  with  regard  to  the 
"  properly  in  the  soil,  or  the  rents  of  it. 
"  And  t\(^ry  person,  who  now  possesses  or 
"  may  succeed  to  the  proprietary  right  in 
"  any  estate,  or  dependant  talook,  or  who 
"  now  -holds  or  may  hereafter  hold  any  es- 
"  tate  or  dependent  talook  in  farm  of 
'*  Government,  or  of  the  proprietor,  or  any 
"  other  person,  and  every  officer  of  Govern- 
''  ment  appointed  to  make  the  collections 
''  from  any  estate  or  talook  held  khas, 
"  is  authorized  and  required  to  collect  the 
*'  rents  from  such  lands  at  the  rates  of  the 
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"  Pergunnahy  and  to  dispossess  the  grantee 
"  of  the  proprietary  right  in  the  land, 
"  and  to  re-annex  it  to  the  estate  or  lalook 
**  in  which  it  mav  be  situated,  without  mak- 
**  ing  previous  application  to  a  Court  of 
"  Judicature,  or  sending  previous  or  subse- 
"  quent  notice  of  the  dispossession  or  an- 
"  nexation  to  any  officer  of  Government ; 
"  nor  shall  any  such  proprietor,  farmer,  or 
"  dependent  talookdar  be  liable  to  an  in- 
'*  crease  of  assessment  on  account  of  such 
"  grants  which  he  may  resume  and  annul 
**  during  the  term  of  the  engagements  that 
"  he  may  be  under  for  the  payment  of  the 
**  revenue  of  such  estate  or  talook  when 
"  the  grant  may  be  so  resumed  and  annulled. 
*'  The  managers  of  the  estates  of  disqualifi- 
"  ed  proprietors  and  of  joint  undivided 
"estates  are  authorized  and  required  to 
"  exercise,  on  behalf  of  the  proprietors,  the 
"  powers  vested  in  proprietors  by  this  Sec- 
"  tion/' 

We  have  to  consider  what  is  meant  by  the 
expression,  "  grants  for  holding  land  exempt 
from  the  payment  of  revenue  that  have  been 
made  since  the  first  of  December  1790,  or 
that  may  hereafter  be  made." 

The  first  thing  to  be  observed  is,  that  the 
Legislature  is  dealing  with  grants. 

By  the  term  grants,  as  here  used,  I  un- 
derstand grants  of  the  absolute  proprietary 
right  in  the  soil,  as  distinguished  from 
leases. 

Reading  Regulations  T.  of  1793,  Section 
10,  and  VIII.  of  1793,  Section  5,  Clauses  2, 
3,  4,  and  5,  it  seems  cleafr  that  those  persons 
only  who  pay  revenue  are,  under  the  Regu- 
lations, considered  proprietors  of  the  lands 
held  by  them. 

Leases  are  dealt  with  by  a  separate  enact- 
ment, Regulation  XLIV.  of  1793.  If  a 
zemindar  makes  a  grant  of  the  proprietary 
right  in  the  land,  and  the  object  and  mean- 
ing of  the  grantor  and  grantee,  to  be  collect- 
ed from  the  grant  itself,  is,  that  the  grantee 
should  hold  the  land  without  payment  of 
revenue,  the  case  falls  within  the  terms  of 
the  enactment. 

Now,  there  are  two  modes  in  which  the 
grantee  may  hold  subject  to  the  payment 
of  revenue :  either  by  holding  at  a  revenue 
assessed  on  the  alienated  share,  and  under 
engagement  in  respect  thereof,  with  the 
Government  under  Section  10,  Regulation  I. 
of  1793;  or  by  holding  the  land  granted, 
as  a  dependent  talook,  as  provided  for  by 
Regulation  I.  of  1793,  Section  10.     In  this 


latter  case,  the  Legislature  contemplates  tha 
the  revenue  must  be  paid  by  the  dependen 
talookdar  through  the  zemindar.  On  re 
ferring  to  Sections  5,  6,  and  7  of  Regulatioi 
VIII.  of  1793,  it  appears  that  there  are  tw< 
classes  of  dependent  talookdars :  Jirst,  ihos 
who  are  owners  of  the  soil,  and  pay  revenu 
through  the  zemindar ;  and,  secondly,  ihos 
who  are  considered  as  lease-holders  onh 
Now,  from  Section  10,  Regulation  I.  of  1793 
and  the  preamble,  and  Section  6  of  Regula 
tion  XLIV.  of  1793,  it  is  clear  that  a  ze 
mindar  may  create  a  dependent  lalook  c 
either  description,  and,  if  so,  he  can  make 
grant  subject  to  the  payment  of  revenue  pay 
able  through  himself. 

Regulation  VIII.  also  shows  that  a  zcmir 
dar,  after  the  Decennial  Settlement,  coul 
make  a  grant  exempt  from  the  payment  c 
revenue  for  a  limited  period.  The  definiiio 
of  Junglebooree  talookdars  in  Section  8  i 
as  follows :  *'  The  pottaiis  granted  to  thes 
''  talookdars,  in  consideration  of  the  grante 
"clearing  away  the  jungle  and  bringing  th 
**'  land  into  a  productive  state,  gine  it  to  hii 
*;  and  his  heirs  in  perpetuity,  exempting  hii 
'^  from  payment  of  revenue  for  a  certai 
'*  term,  and  at  the  expiration  of  it  subjeclin 
*'  him  to  a  specific  assul  jumraa,  with  a 
"  increases,  abwabs,  and  mhatoots  impose 
**  on  the  pergunnah  generally,"  &c. 

From  this  and  other  passages  which  ma 
be  cited,  it  is  clear  that  the  word  revenu 
is  not  invariably  used  in  the  sense  of  publi 
revenue  collected  directly  by  the  Goverc 
ment. 

It  should  also  be  observed  that  the  word 
are  "  grants  for  holding  land  exempt  froi 
the  payment  of  the  revenue."  There  ma 
be  a  grant  for  holding  land  so  exempt,  al 
though  the  grant  has  not  the  effect  of  es 
empiing  the  land  from  liability  10  salt 
should  the  grantor  fail  to  pay  the  revenue- 
if  the  grant  is  one,  under  which,  as  betwee 
grantor  and  grantee,  the  grantee  is  to  hoi 
free  from  the  payment  of  revenue. 

The  object  of  the  enactment  of  Sectio 
10,  as  stated  in  the  preamble  of  the  Regula 
tion  XIX.,  is  not  to  prohibit  grants,  releasin, 
the  revenue,  or  absolutely  exempting  lant 
from  the  payment  of  public  revenue.  Sue!" 
of  course,  are  grants,  which  none  but  the  Gc 
vernment  could  make  or  affect  to  make.  Th 
expressed  object  was  to  prevent  alienations 
similar  to  those  which  had  been  previoasl; 
spoken  of,  to  the  prejudice  of  the  security  0 
the  public  revenue. 
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Ii  has  been  suggested  that  the  Section  must 
be  read  as  if  it  were  confined  to  alienalions 
of  land  made  by  zemindars  after  1 790,  and 
before  the  completion  of  the  Permanent 
Settlement.     But   the   preamble   shows  that 


**  Bengal  only  have  the  authority  to  alienate 
"lands  from  the  jumma,  all  grants  made  by 
"any  other  persons  whatever,  without  their 
"  authority,  and  which  have  not  been  snbse- 
"  quently  confirmed  by  their  sanction,  would 


the  enactment  was  to  protect  *'M<?  ;&w^//V ,"  be  deemed  invalid ;"  and  a  rule  was  sanc- 
rnenue  which  has  been  assessed  in  perpe-  tioned  that  **  all  grants  of  land  subsequent 
tutiy  upon  the  estates  of  individuals^'  not  ■  "to  the  grant  of  the  Dewanny  to  the  Com- 
l3  secure  the  Government  from  loss  in  an  |  "  pany  under  the  general  denomination  of 
a55cs5m:nt  ti  be  afterwards  made.  Again,  "  *  Lakheraj,'  *  Gair  Jummai,'  &c.,  should  be 
u  includes  <z// grants  that  have  been  made  •  declared  invalid,  excepting  such  as  have 
since  the  ist  of  December  1790,  or  that  miy  "been  confirmed,''  &c.  See  3  Colebrookc's 
hi  kercafUr  mAde,  This  language  appqars  Digest,  Vol.  3,  pp.  224-231. 
wholly  inconsistent  with  the  notion  that  the'  j^  j^^  Regulation  respecting  "lakheraj. 
Legislature  was  deal mg  merely  with  grants  to  i^^j,  »  ^^^^  by  the  GovernoT-General  in 
le made  will ic  the  settlement  was  m  progress.  Council,  ist  December  1790,  it  is  enacted  by 
Ii  appears  to  me  clear  that  grants  made  for  Section  2  that  "all  frrants  of  rent-free  land 
hoiJing  land  free  from  the  payment  of  rent,  "made  or  confirmed"  since  the  12th  of  Au- 
anJ  not  subject  to  the  performance  of  any  gust  1765  "by  any  other  authority  than 
lijty  to  the  zemindar,  and  free  from  the  **  that  of  (jovernmcnl,  and  which  have  not 
piyment  of  revenue  to  the  Government  or  "been  confirmed  by  them,  shall  be  held 
zemindar,  arc,  under  Section  10,  Regulation  "invalid  and  liable  to  resumption,"  &c. 
XiX.  of  1793,  ""^^  and  void ;  and  that  what  By  Section  8,  **  any  person  who  may  pur^ 
are  ordinarily  called  rent  free  grants  are  of  ''chase  a  village  or  villages  either  by  private 
this  description.  "  or  at  public  sale,  subsequent  to  the  date  of 


leases,   not    to    confer    anv   grants    without  "less  than  one    hundred    sicca   rupees   per 

the  knowledge  and  sanction  of  Government.  ''  annum,  of  all  portions  of  such  village  or 

,-,...  .  "villaj:^es    that    may    have    been     alienated 

In  1782.  a  phn  for  the  institution   of  a  .^^.^^;  ^^^   ^^^^    ^^   ^^.^    Regulation,    and 

Bizec    /emm    Duftur     proposed     by     the    .     ^^^   ^^   ^^^   ^.^-^  ^^   his   purchase,"  &c. 

CalcutU   Committee   of    Revenue,   was  ap-    g^^^j^^  ^^  jj^^^^^  ^^^^^  g^^g  for  the  resump- 

proved  by  the  Governor-General  in  Counci..  i  ^j^^  ^j  g^^^j^  l^^^g  gj^^^|,  ^^  brought  in  the 

p:s  document  refers  to  the  Joss  sustained  ;  ^^^^^^  ^^  ^^^  Collector  of  the  District.      See 

by  Government   ni    Us  revenues,   in   conse-  .      Colebrooke's  Digest,  Vol.  3,  p.  292. 

q-ience  of  the  alienation  01  lands  without  its  1  *'  ,     * ,,       ,    •       ,      r 

aaihorilK      li    stales    that    zemindars    had        We  have  scon  that  Regulation  I.  of  1793, 

coniinuid    to  violate  the  stipulation   not   to  ,  Section  8,  empowcr^s  proprietors  to  transfer 

confer  grants  without   the  authority  of  Go-    i^cir  proprietary  rights  m  the  whole  or  any 

umment :     that    the    practice     affects     the  i  portion    of    their    estates   by   sale,   gift,   or 

re%-enaes  of  Government,////,  by  the  aliena-    otherwise,  without  applying  to  Government 

lion  of  the  lands   included   in 'the  general    ^or  its  sanction  to  the  transfer,  and  that,  on 

rental,  and.  secondly,  by  lessening  the  value    ^^e  transfer,  the  fixed  jumma  is  to  be  ap- 

of ihe  revenue-lands;  that  this  was  effected    portioned    m   the   manner  therein  directed. 

bv  withdrawing  the  ryots  from  the  revenue-  '  I"  l^^e  prohibitory  clause  of  the  Regulation 

Und$,  and  inducing  them    to  settle   in  the    of  1790,  the  term  used  is  "rent-free.       The 

Bazcc  Zemin,  which   the  proprietors  could  !  change  to  "  free  of  revenue    in  the  Regula- 

ifford  to  rem  to  them  on  easier  terms  than  1  t^on   of   1793    »s  rendered  necessary  by  the 

I  farmer  or  zemindar  who  pavs  an  assess     power  given  to  zemindars  by  Regulation  I. 

ment  for  lands  held  by  him/  It  was  pro-    of  1793  to  alienate  any  pori ion  of  their  estates 

posed   that   Bazec    Zemin   lands  should  be    if  a  provision  is  made  for  the  payment  of  the 

registered,  after  the  titles  under  which  they    revenue  in  respect  of  such  portion. 


cxtued  should  have  been  ascertained. 

Certain  principles  wsre  laid  down  as  to 
bads  alienated  after  the  12th  of  August 
1765,  and,  Amongst  other  things,  it  was  de- 
ciaitd  "  that,  as  the  Governor  and  Council  of 


Kxcept  this  necessary  modification,  there 
is  nothing  that  leads  to  the  inference  that 
by  grants    exempt  Jiom    the   payment    of 
revenue^  made    since  the     nt    of  December 
'793)  0^  ^^^^  ^^^^y  hereafter  hi  made^  the 
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Legislature  meant  anything  different  from 
the  rent' free  grant  spoken  of  in  the  earlier 
Regulation.  It  appears  to  me  difficult,  if 
not  impossible,  to  give  any  meaning  to  the 
words,  *' grants  for  holding  land  exempt 
from  the  payment  of  revenue  that  may 
hereafter  be  made,"  except  by  supposing  it 
to  refer  to  grants  free  of  all  payment  what- 
ever in  respect  of  rent  or  revenue,  either  to 
the  Government  or  the  zemindar.  It  was 
no  new  or  hastv  enactment,  but  was  con- 
sistent  with  the  whole  course  of  legislation 
on  the  subject  from  the  time  of  the  Com- 
pany's accession  to  the  Dewanny,  through- 
out which  the  principle  is  constantly  assert- 
ed, that  the  revenue- paying  estates  should 
be  preserved  entire  in  the  hands  of  the 
parties  by  whom  the  revenue  was  to  be 
paid. 

If  the  meaning  of  the  law  is  clear,  and 
the  language  positive,  no  further  enquiry  is 
necessary.  Whatever  may  be  though:  of 
the  policy  of  any  particular  enactment, 
whether  in  particular  cases  it  may  appear  to 
be  likely  to  operate  harshly  or  not,  it  is  the 
duly  of  .Courts  of  Justice  to  administer  the 
law  as  they  find  it.  To  use  the  words  of 
their  Lordships  in  delivering  the  judgment 
of  the  Privy  Council  in  the  case  of  Moonshee 
Buzloor  Ruheem  versus  Shumsoonissa 
Begum :  "  If  the  words  of  a  law  are  clear 
"  and  positive,  they  cannot  be  controlled  by 
"any  consideration  of  the  motives  of  the 
"party  to  whom  it  is  to  be  applied,  nor 
"limited  by  what  the  Judges  who  apply  i: 
"  may  suppose  to  have  been  the  reasons  for 
"enacting  it."  VIII.  Weekly  Reporter, 
Privy  Council  Cases,  12. 

But,  if  it  is  suggested  that  the  construction 
I  put  upon  the  language  of  Section  10  in- 
volves such  hardship  and  injustice  that  .such 
construction  cannot  be  the  true  one,  and  that 
it  must  be  supposed  that  the  Legislature 
meant  something  different  from  that  which 
seems  to  be  the 'natural  meaning  of  the 
words  used,  I  am  prepared  at  once  to  join 
issue  on  that  point. 

The  enactment  is  really  no  more  than 
this,  that  from  thenceforth  no  man  shall 
hold  lands  in  full  proprietary  right,  wiihout 
contributing  to  the  land  tax,  cither  by  a 
direct  payment  to  the  estate,  or,  if  he  holds 
as  a  dependent  talookdar,  by  payment  to 
or  through  the  zemindar  of  such  revenue  as 
shall  be  fixed  by  the  zemindar. 

Short  of  this,  and  subjeft  to  the  limitation 
as  to  leases,  to  which  I  shall  come  prepently, 
there  is  no  sort  of  estate  or  interest  >\hich 


a  person  desiring  to  possess  land  could  not 
under  the  Regulations  of  1793  acquire  by 
grant  from  a  zemindar.  I  do  not  under- 
stand what  hardship  there  is  in  limiting 
the  zemindar's  powers  of  alienation,  as  i 
believe  Section  10  limits  them.  A  ze- 
mindar has  full  powers  to  alienate  the  lands 
held  by  him,  or  any  part  thereof,  absolutely, 
so  that  the  purchaser  or  grantee  may  hold 
the  portion  of  land  granted  to  him,  as  a  dis- 
tinct estate,  free  from  all  obligation  towards, 
or  dependence  upon,  the  zemindar  or  his  suc- 
cessor. But  in  the  case  of  grants  of  inde- 
pendent estates,  where  the  grantee  is  to  hold 
in  full  proprietary  right  free  from  all  obliga- 
tion to  the  zemindar,  he  must  hold  subject  tc 
ihe^  same  conditions  as  those  under  which 
the  zemindar  had  held  it — the  conditions 
under  which  all  lands  in  the  country  ia 
held,  unless  specially  exempted  by  grant 
made  or  confirmed  by  the  sovereign  author- 
ity, viz.,  subject  to  the  payment  of  the  pro- 
portion of  the  Government  revenue  pro- 
perly chargeable  on  the  land. 

There  is  nothing  unreasonable  in  such  a 
rule.  It  does  not  in  any  degree  interfere 
with  the  absolute  power  of  disposition  on 
the  part  of  a  zemindar,  or  of  acquisition  on 
the  part  of  an  intending  purchaser;  and  il 
can  in  no  way  affect  the  marketable  value  oi 
the  land  in  the  hands  of  the  zemindar. 

For  myself,  I  am  wholly  unable  to  under- 
stand the  view  of  the  Chief  Justice  and 
those  learned  Judges  who  appear  to  think 
it  necessary,  convenient,  or  reasonable,  thai 
a  zemindar  who  holds  land,  ever}'  beegah  d 
which  is  charged  with  the  payment  of  Go- 
vernment revenue,  should  be  allowed  to 
alienate  land  to  be  held  by  the  alienee  undei 
conditions  more  favorable  than  those  on 
which  the  zemindar  held  it.  I  will  quote 
the  words  of  Lord  Brougham  in  the  case  ol 
Keppell  versus  Bayley,  2  Mylne  and  Keen 
517.  "  There  are  certain  known  incidents  of 
*'  property  recognized  by  the  law.  But  il 
"  must  not  be  supposed  that  incidents  of  a 
"novel  kind  can  be  devised  and  attached t€ 
*'  property  at  the  fancy  or  caprice  of  any 
*' owner.  It  is  clearly  inconvenient,  both  tc 
''the  science  of  the  law  and  to  the  public 
*'  weal,  that  such  a  latitude  should  be  given. 
'*  There  can  be  no  harm  in  allowing  men  the 
*'  fullest  latitude  in  binding  themselves  ai 
**  their  representatives,  that  is,  their  assel 
"  real  and  personal,  to  answer  in  damages 
"  breach  of  their  obligations ;  this  teni 
"to  no  detriment,  and  is  a  reasonable  libei 
"to   bestow;    but    great    detriment   wot 
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•arise,  and  much  confusion  of  rights,  if 
'•parties  were  allowed  to  invent  new  modes 
•■of  holding  real  properly,  and  to  impress  on 
'  ibcir  lands  and  tenements  a  peculiar 
•*  character,  which  should  follow  them  into 
*  all  hands,  however  remote."  On  these  prin- 
ciples, one  would  expect  to  find  that  a  zemin- 
dar might  bind  himself  and  his  heirs  by  a 
personal  covenant  to  pay  the  revenue  of  an 
ilienated  portion  of  the  estate,  but  could  not 
grant  lands  to  be  held  free  of  the  payment 
of  revenue  or  annex  to  his  estate,  so  as  to 
bind  an  assignee,  an  obligation  to  pay  revenue 
in  respect  of  lands  alienated  by  him. 

But  the  Regulation  goes  further.  The 
preamble  shows  that  the  object  of  the  en- 
i£lment  was  to  prevent  such  alienations-  to 
the  prejudice  of  the  security  of  the  public 
rrenut. 

Now,  it  must  be  remembered  that,  at  the 
date  of  these  Regulations,  the  Government 
rc\'enae  was  equal  to  ten  elevenths  of  the 
loul  rental.  The  estimated  surplus  of  the 
total  collections  from  the  land,  over  and 
above  the  Government  revenue,  or,  in  other 
Tords,  the  beneficial  interest  of  the  zemindar, 
«as  no  more  than  ten  per  cent,  on  the 
revenue.  See  the  preamble  of  Regulation 
11.  of  1793,  and  Bengal  Special  Orders; 
Regulation  VTIL  of  1793,  Sections  75-77. 

If  zemindars  had  been  left  at  libertv  to 
make  absolute  grants  of  portions  of  their 
lands  free  of  revenue  or  rent,  it  is  certain 
that  great  difficulty  might  have  been  thrown 
ia  the  way  of  the  Government  in  realizing 
Ihe  public  revenue  from  the  land.  We  shall 
Kc  presently  that,  by  Regulation  XLIV.  of 
1793,  the  power  of  zemindars  to  grant  leases 
vas  restrained,  with  the  express  object, 
Tiz.j  of  preventing  them  from  impoverishing 
themselves  and  their  heirs.  It  would  have 
been  preposterous  to  limit  thus  the  power 
of  zemindars  to  grant  leases,  if  they  were  left 
frcciogrant  their  lands  to  hold  free  of  rent  in 
fee  simple. 

Again,  at  the  lime  of  the  Permanent  Set- 
tlement, no  survey  had  taken  place.  Jf,  im- 
mediately after  the  settlement,  the  zemin- 
daiies  could  have  been  split  up  and  sub-divid- 
€d«  and  large  portions  of  them  disannexed 
from  the  parent  estates  by  rent-free  grants 
without  notice  to  the  Government,  the 
■ecurity  of  the  Government  revenue 
•twJd  have  been  enormously  imperilled. 
There  would  have  been  great  risk  that  the 
Vmndaries  of  zemindaries  would  have  become 
CQofetinded.  It  may  be  said  that,  if  the 
Kmindar  made  default,   the    whole    estate 


might  be  sold,  and  the  grantees  of  the  zemin- 
dar would  have  r.o  title  as  against  the  auc- 
tion-purchaser. But  ihe  cfficers  of  Govern- 
ment would  probably  have  had  great  difficul- 
ties in  identifying  the  lands  to  be  sold,  and 
it  is  by  no  means  clear  that  the  zemindaries, 
when  fold,  would  have  realized  prices 
suffjcicni  to  cover  the  arrears.  1  believe 
that,  as  a  matter  of  fact,  in  almost  eveiy 
case,  a  purchaser  at  a  sale  for  ai  rears  of 
revenue  would  have  bought  little  more  than 
a  crop  of  law-suits. 

In  view  of  these  dangers  to  the  security 
of  the  public  revenue,  the  stringency  of  the 
enactments  of  Section  10  is  perfectly  in- 
telligible. The  case  has  been  compared 
by  some  of  those  learned  Judges  who 
differ  from  me  with  the  well-known  in- 
stances of  leases  by  ecclesiastical  persons  ; 
See  Bacon's  Abridgment,  ///.  Leases  (H.), 
and  the  case  of  Ranee  Surnomoyee  versus 
Maharajah  Suttis  Chunder  Roy,  decided  by 
the  Privy  Council,  and  reported  in  II.  Weekly 
Reporter,  page  13,  has  been  referred  to.  But 
the  construction  put  upon  the  Statutes  in 
question  depends  upon  the  fact  that  the  leases 
are  good  at  common  law,  and  the  Statutes 
were  made  for  the  benefit  of  the  successors 
of  the  party  creating  the  void  lease,  and  not 
to  enable  him  to  avoid  his  own  act.  Here  the 
enactment  is  for  the  security  of  the  public 
revenue  ;  the  language  is  clear  and  impera- 
tive, and  makes  it  not  only  the  right,  but 
the  duty  of  every  person  possessing  the  pro- 
prietary ri^ht  in  any  estate,  to  dispossess  the 
'grantee  in  possession  under  a  grant  for  hold- 
ing land  exempt  from  the  payment  of  reve- 
nue, and  to  re-annex  it  to  the  estate  in  which 
it  may  be  situated.  So  far,  therefore,  as  the 
assignee  or  heir  of  the  original  grantor  is 
concerned,  there  appears  to  me  no  doubt  that 
the  grant  is  void  as  against  them. 

Whether  or  not  the  grantee  paid  a  valua- 
ble consideration  to  the  original  grantor 
does  not,  in  my  opinion,  affect  the  position  of 
a  person  who  has  deliberately  chosen  to 
endeavour  to  acquire  properly  under  con- 
ditions prohibited  by  law.  Grants  of  land 
free  of  revenue,  created  with  a  view  to  the 
personal  advantage  of  the  grantee,  or  even 
with  a  view  to  the  clandestine  appropriation 
of  the  produce  to  the  use  of  the  grantor,  or 
sold  to  supply  his  private  exigencies^  are 
amongst  others  specially  aimed  at  in  the 
preamble  of  Regulation  XIX. 

I  am  not  bound  to  consider  what  would 
be  the  position  of  the  parties  if  the  question 
arose    between    the "  original    grantor    and 
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grantee,  or  how  far  the  heirs  of  the  grantor 
may  be  compellable  to  make  restitution  out 
of  his  estate,  if,  in  obedience  to  the  provi- 
sions of  Section  lo,  they  dispossess  the 
grantee.  These  questions  are  not  raised  in 
the  case  before  us.  I  believe  there  would  be 
no  insuperable  difficulty  in  doing  justice 
between  ihe  parties.  But,  as  regards  a  per- 
son taking  the  zemindaree  by  private  pur- 
chase from  the  original  grantor,  on  the  prin- 
ciple stated  by  Lord  Brougham  in  the  case 
1  have  already  referred  to,  I  believe  that,  by 
taking  the  estate,  he  would  be  in  no  way 
bound  by  the  act  of  the  former  owner.  And, 
as  regards  the  heirs  of  the  former  owner,  the 
maker  of  the  void  grant,  whatever  may  be 
the  liability  of  the  ancestor's  estate  in  their 
hands,  to  answer  for  their  act  in  entering  on 
lands  contrary  to  his  grant,  I  must  give  the 
same  answer,  m.,  that  the  grant  is  void  as 
against  them. 

The  Regulations  of  1793  constitute  an 
entire  Code,  and  were  passed  on  the  same  day. 
In  order  to  show  how  and  in  what  manner 
the  legislature  meant  to  provide  for  the 
security  of  the  public  revenue,  I  proposed  to 
read  the  preamble  of  Regulation  XLIV. 

"  The  public  demand  upon  the  estates  of 
the  proprietors  of  lands,  with  whom  a  settle- 
ment has  been  or  may  be  concluded  under 
the  original  Regulations  for  the  Decennial 
Settlement,  having  been  declared  fixed  for 
ever,  it  is  lo  be  apprehended  that  many  pro- 
prietors, either  from  improvidence,  igno- 
rance, or  with  a  view  lo  raise  money,  or 
from  other  causes  or  motives,  may  be  in- 
duced lo  dispose  of  dependent  talooks  to  be 
held  at  a  reduced  jumma,  or  fix  the  jumma 
of  ihe  dependent  talooks  now  existing  in 
their  respective  estates,  at  an  under- rale,  or 
let  lands  in  farm  or  grant  poltahs  for  ihe 
cultivation  of  land  at  a  reduced  rent  for  a 
long  term,  or  in  perpetuity  :  such  engage- 
vieniSy  if  held  valid,  7V0uld  leave  if  in  Ihe 
power  o/iveak,  improvident,  or  ill-disposed 
proprietors  to  render  their  fwoperty  of 
little  or  no  value  to  their  heirs :  promote 
vice  and  injustice ;  occasion  a  permanent 
diminution  of  ihe  resources  of  Government 
arising  from  the  lands,  in  the  event  of  the 
rent  or  revenue  reserved  by  such  proprie- 
tors being  insufficient  for  the  discharge  of 
the  amount  of  the  public  demands  upon 
their  estates ;  be  an  abuse  of  the  great  and 
lasting  benefit  which  has  been  conferred 
upon  ihe  landholders,  by  the  possession  of 
their  lands  being  secured  to  them  in  perpe- 
tuity at  a  fixed  assessment ;  and  moreover  be 
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repugnant  to  the  ancient  and  established 
usages  of  the  country,  according  to  which 
the  dues  of  Government  from  the  lands 
(which  consist  of  a  certain  proportion  of 
the  annual  produce  of  every  beegah  of  land 
demandable  according  to  the  local  custom, 
in  money  or  kind,  unless  Government 
has  transferred  its  rights  to  such  proportion 
to  individuals,  for  a  term  or  in  perpetuity, 
or  fixed  the  public  demand  upon  the  whole 
estate  of  a  proprietor  of  land,  leaving  him 
to  appropriate  to  his  own  use  the  diCFerenct 
between  the  value  of  such  proportion  of  ihc 
produce,  and  the  sum  payable  to  the  public, 
so  long  as  he  continues  to  discharge  the 
latter)  are  inalienable,  ivithout  its  express 
sanction.  It  is  at  the  same  time  essential 
that  proprietors  of  land  should  have  a  discre- 
tionary power  to  fix  the  revenue  payable  bf 
their  dependent  talookdars,  and  to  grant 
leases,  or  fix  the  rents  of  their  lands,  for  a 
term  sufficient  to  induce  their  dependent' 
talookdars,  under-farmers,  and  ryois,  lo 
extend  and  improve  the  cultivation  of  iheir; 
lands,  and  that  such  engagements  should  be  i 
held  inviolable  in  all  cases,except  where  ihey ! 
may  interfere  with  or  affect  in  any  shape  ihci 
primary  and  indefeasible  rights  of  Govern^ 
tnent.  Upon  the  above  grounds,  and  as  the 
proprietors  of  lands,  previous  to  the  De- 
cennial Setilement  being  declared  perpetual, 
were  not  entitled  to  enter  into  any  engage- 
ment wiih  their  dependent  talookdars, 
under-farmers,  or  ryots,  for  a  period  extend- 
ing beyond  the  term  of  their  own  engage- 
ments with  the  public,  the  Governor- General 
in  Council  has  enacted,"  c^c. 

Section  2  provides  that  the  jumma  of 
dependent  talooks  is  not  to  be  fi.xed,  nor 
farms  or  poltahs  granted  for  a  term  exceed- 
ing ten  years. 

By  the  8ih  Section,  nothing  contained  in 
this  Regulation  shall  be  construed  to  pro- 
hibit actual  proprietors  of  land  granting 
without  the  sanction  of  Government  or  its 
officers,  to  any  person  not  being  a  British 
subject,  or  a  European,  a  lease  or  poltah  for 
ground  for  any  term  of  years,  or  in  perpetuity 
for  the  erection  of  dwelling-houses,  or  build- 
ings for  carrying  on  manufactures,  or  for 
gardens,  or  other  purposes,  and  for  offices  for 
such  houses  or  buildings. 

It  has  been  supposed  that  the  Sih  Section 
enabled  zemindars  to  grant  leases  for  the 
purposes  named  in  perpetuity  at  any  rate  of 
rent.  But  1  ihink  this  construction  appears 
open  to  some  doubt. 
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The  language  of  Section  2  is,  that  no 
isamdar  shall  dispose  of  a  dependent  talook 
2)  h€  held  ai  the  same  or  any  jnmma  or  fix 
ti  any  amount^  the  jumma  of  an  existing 
iependeni  talook  for  a  term  exceeding  ten 
pars:  nor  let  any  lands  in  farm  nor  grant 
poitahs  to  n'ots  or  other  persons  for 
V^  cohivation  of  lands  for  a  term 
exceeding  ten  years.  The  change  of  the 
Uoguage  in  the  second  branch  of  this  clause 
rfiould  be  noticed.  It  may  be  that  the  true 
cmsiruction  of  Section  VIII.,  read  in  con- 
oecttOQ  with  Section  2,  and  the  definitions 
ot  dependent  talooks  to  be  found  in  Regu- 
hlion  VIII.,  is  that  a  lease  for  the  purposes 
I  BimeJ  is  in  effect  a  dependent  talook,  and 
1  IS  sach  may  be  granted  for  any  term 
'  of  Tears,  or  in  perpetuity,  but  not  subject  to  a 
fixed  rent.  It  so,  the  supposed  inconsistency 
cf  the  provisions  of  Section  10  of  Regulation 
XIX.  with  Section  8  of  Regulation  XLIV.  of 
J 793  has  no  existence  whjitever.  However 
tcit  may  be,  a  lease  under  Section  VIII.  is 
cnly  graniable  for  limited  purposes,  and  does 
DOC  disanncx  the  land  granted  from  the 
revenue-paying  estate. 

I  viil  observe  by  the  way  that  the  cases 
in  the  6  Select  Reports,  page  281,  and  the 
Sadder  Dewanny  Reports  of  1852,  page  967, 
\  referred  to  by  Mr.  Justice  Jackson,  if  care- 
■  fully  examined,  will  be  found  to  amount  to 
00  more  than  this,  that  the  lands  held  under 
the  grant  alleged  to  be  invalid  were  not 
«^ilhin  the  limits  of  the  portion  of  the  zr- 
nindarj'  held  by  the  party  claiming  to  assess 
and  re-annex  them  to  his  estate.  There 
is  reallv  no  decision  in  either  case  as 
to  whether  the  rent-free  grant  was  valid 
or  not. 

la  Special  Appeal  11 16  of  18 52,  the  facts, 

as  stated  at  the  bar,  are 

xl^ut^^"^  ^"'     ihat  the   grant    is   one 

made  in  the  year  18 15 
A.  D.,  or  1222  Fuslee,  by  Murijla  Koer  and 
Koo&ila  Koer,  the  two  widows  of  Moorly- 
cband,  in  favor  of  Peary  Sen  Gywal,  for  i 
the  performance  of  the  Gya  Shrad  of 
Moorlychand.  The  plaintiff  was  the  pur- 
chaser of  a  four-anna  share  in  the  Mouzah 
»iihia  which  the  land  held  rent-free  was 
>i:iutc. 

The  judgment  of  both  the  Lower  Courts 
*as  that  the  rent-free  grant,  being  made 
ftibseq'.ient   to   1790,   is    liable   to   rcsump- 

C03. 

And  for  the  reason  already  given,  I 
im  of  opinion  that  it  is  null  and  void  as 
>!:ain$t  the  plaintiff. 
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The  question   proposed   by   the   Division 

Bench  does  not   really 
-?P'f'',l/^PP  arise  at  all  in  the  Spe- 

cial  Appeal  253  of  1803. 

The  suit  is  one  to  resume  and  assess 
lands  within  the  plaintiff's  mouroosee  ijara. 

As  to  plots  2  and  3,  which  were  granted 
for  the  purpose  of  making  a  tank  at  which 
the  village-cattle  might  drink,  I  believe  we 
all  agree.  Indeed,  the  case  is  governed  by 
that  of  Peezeerooddeen  versus  Mudhoosoodun 
Pal  Chowdhry,  reported  in  2  Sutherland's 
Weekly  Reporter,  page  15,  by  which  I  sup- 
pose this  bench  is  bound. 

As  to  plots  I,  5,  6,  7,  8,  9,  10,  and  11,  they 
were  granted  by  the  plaintiff's  predecessors 
in  title  rent-free,  or,  as  it  is  expressed  in  the 
grants  or  some  of  them,  *'  lakheraj,"  at 
various  limes  between  181 5  and  1842,  in 
consideration  of  the  payment  of  sums  of 
money  which  perhaps  represent,  and  may 
be  taken  to  be,  a  fair  price  for  the  land. 

The  peculiarity  of  the  case  is,  that  the 
grants  are  made  by  a  mouroosee  ijaradar 
who,  for  all  that  appears,  may  be  a  mere 
subordinate  tenant  of  the  zemindar,  in  no 
way  connected  with  the  payment  of  Govern- 
ment revenue. 

The  mouroosee  ijara-poltah,  under  which 
the  plaintiff  and  his  ancestors  held,  is  not 
in  evidence,  but  I  will  assume  for  the  pur- 
poses of  the  argument  that  it  places  the  ijara- 
dar in  the  same  position  as  a  putneedar.  Of 
course,  I  cannot  assume  that  the  ijara-pottah 
contains  any  special  clause  enabling  the 
ijaradar  to  bind  the  zemindar  of  the  nature 
referred  to  in  Section  1 1  of  Regulation  VIII. 
of  18:9,  as  being  one  which  may  or  may  not 
exist  in  a  putnee-poitah. 

The  Legislature,  in  Regulation  XIX.  of 
1793,  was  dealing  with  zemindars  and 
their  grants.  That  appears  clearly  from  the 
preamble.  There  is  nothing  in  the  Regu- 
lation which  applies  to  grants  by  persons 
other  than  zemindars,  or  grants  other  than 
those  out  of  the  revenue-paying  estate. 

The  rent-free  grants,  now  under  consider- 
ation, are  carved  out  of  a  subordinate  estate. 

Except  so  far  as  they  may  be  prohibited 
by  positive  law,  rent-free  grants  are  good. 

If  a  tenant  renting  a  few  villages  from  a 
zemindar  makes  a  rent-free  grant  out  of  his 
subordinate  estate,  there  seems  no  reason 
why  such  grant  should  not  be  good  as 
against    him     and     his     heirs.     It     makes 
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no  difference  whether  the  quantity  of  land 
comprised  in  the  subordinate  estate  is  large 
oj  small ;  whether  it  is  a  small  part  of 
or  even  the  whole  zemindary. 

A  grant  by  a  subordinate  tenant  would 
not  disannex  the  land  from  the  revenue- 
paying  estate.  The  tenant  would  pay  rent 
for  all  the  land  comprised  in  the  sub-grant, 
and  the  zemindar  would  pay  revenue  for  it. 
If  the  subordinate  tenure  were  sold  by  the 
zemindar  or  puineedar  for  arrears  of  rent, 
the  rent-free  tenure  granted  out  of  it  would 
fall  as  of  course,  for  though  by  express 
legislation,  some  under-tenures  created  by 
subordinate  tenants  are  protected  in  case  of 
the  sale  of  the  tenure  for  arrears  of  rent  (as 
by  Regulation  VIII.  of  1819,  Section  XI.), 
such  provisions  d3  not  exonerate  rent-free 
holders  from  the  liability  to  be  called  on 
for  the  payment  of  a  fair  rent  to  the  pur- 
chaser at  such  a  sale.  Reading  Section 
XII.,  and  referring  to  Section  XI.  of  Regu- 
lation VIII.  of  1819,  it  appears  to  be  taken 
as  of  course  by  the  Legislature  that,  if  a 
putnee-talook  is  sold  under  any  decree 
other  than  for  arrears  of  rent,  the  purchas- 
er succeeds  to  no  more  than  the  reserved 
'rights  of  the  former  tenant,  such  as  they 
may  be,  and  is  subject  to  any  restriction  put 
upon  the  tenure  by  his  act. 

The  Legislature  treats  it  as  clear  that 
sales^  gifts,  and  limited  assignments  by  a 
p.utneedar  would  be  valid  as  against  his 
heir,  or  any  person  who,  whether  by  pur- 
chase or  otherwise,  succeeds  to  no  larger 
interest  than  the  putnccdar  himself  pos- 
sessed. 

I  think  that  the  grants  in  question  in 
Special  Appeal  253  are  not  affected  by  Re- 
gulation XIX.  .of  1793,  Section  10,  and  are 
binding  on  the  grantors  and  their  heirs.  I 
would  decree  the  appeal  in  this  case  with 
costs,  reverse  the  decision  of  the  Court  be- 
low, and  dismiss  the  suit,  except  as  to  the 
land  in  Dags  Nos.  4  and  5,  with  costs. 

I  may  observe  that  Mr.  Trevor  and  Mr. 
Loch,  on  the  28th  November  1S60,  in  the 
case  of  Luckhun  Achat j  versus  Tarrachand 
Dutt  (not  reported),  held  that  a  lakherajdar 
cannot  resume  lakheraj  within  his  lakhc- 
raj  estate. 

Bayley,  J, — On  the  question  of  whether 
the  papers  sent  to  the  Registrar  as  judgments 
of  Mr.  Justice  Trevor  and  Mr.  Justice  G. 
Campbell  (retired),  and  Mr.  JusticeShumbhoo 
Naih  Pundit  (deceased),  shall  have  the  full 
effect  of  judgments,  I  am  of  opinion  that, 
under  the  ruhng  in  the  Exchequer  Chamber, 


Law  Reports  (Common  Law  Series),  Volurc 
II.,  part  4,  page  233,  these  judgments  can  in 
have  effect  as  judgments,  properly  so  calle< 
but  are  still  entitled  to  be  recorded  an 
considered  as  opinions,  as  laid  down  in  it 
case  above  cited. 

But,  at  the  same  time,  I  think  that  tl: 
previous  fully- recognized  practice  bad  le 
the  above  Judges  of  our  Court  to  recor 
their  judgments  as  they  did,  when  the 
found  they  were  not  called  upon  by  the  Cbi< 
Justice  to  deliver  them  before  the  retiremer 
of  the  two,  and  the  death  of  the  third,  and  s 
had   no  opportunity  to   do  otherwise    iba 

thev  did. 

• 

I  deposited  my  own  in  this  case  as  a  pre 
poaed  judgment  in  F^ebruary  or  March,  an 
considered  that  it  might,  or  it  might  not,  be 
come  a  final  judgment,  when  1  might'  b 
called  upon  to  use  it  in  that  light,  eithe 
with  or  without  further  discussion. 

In  the  other  case  of  i6t.h  March  186 
(which  will  be  referred  to  by  the  Chief  Jus 
tice),  I  am  free  to  admit  that,  although 
called  it  "  a  note  of  a  judgment,"  still  I  consl 
dered  it  would  have  the  effect  of  a  jud^ 
ment  ;  but  I  have  at  the  same  time  to  notice 
that  the  decree  was  signed  by  the  othe 
Judges  only,  and  not  by  me. 

I  believe,  however,  that  Trevor  and  Loch 
Justices,  did,  in  fact,  look  at  it  asa  judgmen 
wrongly,  I  now,  of  course,  fully  admit  witl 
reference  to  the  law  and  precedent  of  th< 
English  Court  above  cited  by  me. 

After  the  judgments  which  we  have  al 
ready  heard,  and  with  reference  to  a  stil! 
more  elaborate  one  proposed  to  be  delivered 
by  the  Honorable  the  Cliief  Justice,  which 
we  have  had  the  advantage  of  seeing,  I  will 
not  state  again,  in  detail,  all  the  facts  oi 
these  cases,  and  all  the  provisions  of  the  laws 
bearing  on  the  subject  before  us.  But  I 
shall  limit  myself  to  the  question  which  we 
have  to  answer,  to  the  answer  I  consider  the 
proper  one  to  give,  and  to  my  reasons  for  my 
opinion. 

The  question  we  have  to  answer  is  "  how 
*'  far  a  grant  for  valuable  consideration  by  a 
*'  zemindar  of  a  specific  portion  of  land  to 
'*  be  held  without  payment  of  rent  is  valid 
"  against  the  heir  of  the  grantor  or  purchaser 
"  by  private  sale  of  the  estate.*' 

I  would  answer  the  question  by  saying 
that,  in  my  opinion,  such  a  grant  is  not  valid 
against' the  heir  or  private  purchaser,  when 
made  either  -by  the  zemindar  or  (as  in  one 
case  here)  7Jiouroosee  ijaradar. 
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Mj  reasons  for  that  opinion  are  these.  I 
apprehend  there  is  no  question  now  that 
such  grants  before  the  Permanent  Settlement 
lere  invalid. 

Article  i  of  the  Proclamation  in  Regula- 
tion I.  of  1793  says  that,  "  in  the  original 
"regulations  for  the  Decennial  Settlement, 
•Mt  was  notified  to  the  proprietors  of  land 
•*with,  or  on  behalf  of,  whom  a  settlement 
"might  be  concluded,  that  the  jumma  assessed 
"Dpon  their  lands  under  those  regulations 
"would  be  continued  after  the  expiration  of 
"the  ten  years,  and  remain  unalterable  for 
"ever." 

In  my  view,  these  words  show,  not  so 
much  an  entirely  new  contract  with  a  class 
of  proprietors  never  before  existing,  as  the 
continuance  of  the  jumma  assessed  when 
the  zemindar  was  a  collecting  agent  with 
t«ACf  class  of  zemindars,  let  in,  I  admit,  as 
proprietors,  bat  still  let  in  only  under  the 
previsions  and  stipulations  and  restrictions 
laid  down,  in  all  the  regulations  passed  on 
the  1st  May  1793,  which  form,  in  fact,  one 
Code  of  revenue-settlement  and  adminis- 
tratioD. 

Looking  next  to  Section  10,  Regulation 
XIX.  of  1793  (one  of  those  laws  passed  on 
the  1st  of  May  1793),  I  can  only  read  the  de- 
claration there,  to  be  in  terms  that  grants 
Bade  after  ist  December  1790  of  land  ex- 
empt from  the  payment  of  revenue  are  null 
and  void ;  and,  further,  I  hold  that  a  grant 
which  transfers  a  portion  of  an  estate  with- 
9ut  any  rents  to  be  paid,  which  rents  are 
recognized  means  from  which  the  zemindar 
is  to  pay  Government  revenue,  and  thus 
form  the  basis  of  revenue,  is  such  a  grant 
tt  is  contemplated  by  this  Section  X.  to  be 
DuU  and  void. 

I  can,  moreover,  only  read  Section  X., 
Regulation  I.  of  1793,  which  is  to  the  effect 
tfttt,  in  cases  of  transfer  by  public  or  private 
tale  or  otherwise  or  land  in  the  estate  in 
vhich  the  permanent  assessment  is  fixed,  a 
proportionate  assessment  of  revenue  is  re- 
fn'rcd  to  be  assessed,  as  meaning  that  no 
hod  shall,  in  fact,  be  rendered  exempt  by  any 
Kt  of  the  landowner  from  revenue ;  that 
is  from  bearing  its  proper  quota  of  assess- 
iDeiit«  Its  not  bearing  that  quota  would  be 
the  practical  result  when  a  grant  is  made 
vtthont  any  rent,  which  rent  forms  the 
Ittiii  of  that  quota. 

The  Permanent  Settlement  rested  in  my 
^aion  on  that  basis,  m.,  that  the  rents 
the  semlndar  might  collect  should  afford  him 

▼oLIZ. 


the  means  of  paying  the  Government  re- 
venue. The  settlement  of  1793  certainly 
regarded  the  apportionment  of  the  zemindar's 
share  and  the  share  of  Government  in  those 
rents  as  the  mode  by  which  it  was  originally 
determined  what  should  be  paid  to  Govern- 
ment as  public  revenue,  and  what  remains 
as  profit  to  the  zemindar.  I  do  not  see  that 
the  basis  of  the  contract  in  the  permanent 
settlement  on  this  point  was  altered ;  or 
how  it  was  so;  for,  although  the  Govern- 
ment by  the  Permanent  Settlement  trans- 
ferred its  proprietary  rights  to  the  new  class 
of  zemindars,  still  the  rents  to  be  collected 
by  the  zemindar  were  rents  on  the  existence 
and  assessment  and  distribution  and  realiza- 
tion of  which  the  Permanent  Settlement 
rested  ;  that  is,  if  these  rents  were  to  cease 
to  exist  or  to  be  realized  by  the  zemindar  by 
transfers  of  lands  of  his  estate  rent-free^ 
then  the  accident  of  the  landholder  having 
private  funds,  and  his  willingness  to  use  them 
to  pay  Government  revenue,  or  else  a  sale, 
was  the  only  security  for  the  Government 
revenue  of  the  estate. 

I  take  it  that  it  is  not  denied  that  the 
security  of  the  Government  revenue  was 
an  essential  part  of  the  contract  between 
Government  and  the  new  zemindars  in 
1793,  and  I  hold  that  a  stipulation  restoring 
wasteful  grants  by  zemindars  to  third  parties 
(as  the  grantees  are  in  this  case)  was  one  of 
those  stipulations.  In  my  opinion,  this  was 
the  particular  object  of  Section  X.,  Regula- 
tion XIX.  of  1793. 

That  Government  had  ever  in  mind  that 
the  private  funds  of  zemindars  were  no 
security  for  the  Government  revenue,  and 
that  the  zemindars'  improvidence  had  to  be 
restricted  and  watched,  and  that  there  was 
risk  to  Government  in  raising  them  from 
collecting  agents  to  a  new  class,  as  they 
were  liable  to  be  influenced  by  Brahmins 
and  by  other  motives  to  make  wasteful  grants, 
is,  I  think,  clear  from  the  Regulation  passed 
on  the  1st  May  1793,  especially  from  the 
preamble  of  Regulation  44  of  1793. 

But  it  is  said  that  the  public  sale  for  de- 
fault provides  ample  security  for  the  Go- 
vernment revenue.  It  is  true  that  now,  in 
most  cases,  the  balance  due  is  recovered  by 
the  sale.  But  this  was  not  always  so ;  and 
at  one  time,  some  thirty  years  ago,  sales  were 
but  too  numerous  and  much  deprecated. 
Further,  Government  in  many  instances  did 
not  then  realize  the  balance  of  revenue  by 
sale. 
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Though,  however,  I  look  upon  the  sale  for 
arrears  of  Government  revenue  as  un- 
doubtedly the  great  security,  still  it  was  the 
extreme  measure  to  be  resorted  to  for  the 
realization  of  the  balance  of  public  revenue, 
and  I  cannot  read  the  enactment  passed  on  the 
I  St  May  1793  as  a  whole  and  as  one  Code  (as 
we  are  required  to  read  them),  without  coming 
to  the  conclusion  that,  while  the  law  provided 
the  sale  as  such  ultimate  measure,  it  pri- 
marily looked  to  avoid  such  sales  and  keep  the 
zemindars  safe  in  their  estates,  by  restrict- 
ing the  power  of  the  zemindar  to  waste  the 
assets  by  improvident  grants  of  lands  with- 
out rent,  and  that  because  such  acts  left  the 
;semindar  without  the  assets  available  from 
his  full  rents  to  pay  the  Government  de- 
mand of  his  estate. 

It  is  not  denied  that  Government  did  not 
only  look  to  the  next  generation  as  being  liable 
to  suffer  by  grants  of  land  exempt  from  re- 
venue. The  Regulations  of  1793,  indeed, 
expressly  refer  to  the  risk  of  estates  being 
deteriorated  by  the  improvidence  of  the  first 
generations  of  zemindars.  It  is  not  denied, 
too,  that  the  limitation  of  leases  to  periods  of 
ten  years  was  continued  from  the  decennial 
to,  and  through,  the  Permanent  Settlement 
and  did  not  cease  with  that  up  to  181 2. 

It  is  said  that  the  Permanent  Settlement, 
made  the  zemindar  an  absolute  proprietor. 
But  can  he  be  properly  so  called,  if  he  could 
not  under  the  Permanent  Settlement  make 
leases  for  as  long  periods  as  he  pleased.^ 
Yet  it  is  said  he  could  grant  away  land 
exempt  from  rent  in  perpetuity,  because  he 
was  an  absolute  proprietor. 

It  is  argued  that  a  lease  for  a  nominal  rent 
for  ten  years  contained  as  much  means  of 
deterioration  of  assets  as  if  the  zemindar 
could  absolutely  transfer,  i,  e.,  if  he  could 
let  for  ten  years  at  a  nominal  rent,  he  could 
thus  as  completely  divest  himself  of  assets 
to  which  Government  looked  as  enabling 
him  to  pay  the  Government  revenue,  and 
could  default  as  injuriously  for  Government 
as  if  he  made  grants  in  perpetuity  exempt 
from  the  payment  of  rent.  But  it  may  be 
fairly  answered  that  restriction  and  limitation 
to  ten  years'  leases  in  the  Permanent  Settle- 
ment was,  in  fact,  a  very  strong  restriction 
and  limitation  of  proprietary  rights ;  and  fur- 
ther that  there  would  have  been  no  restric- 
tion to  ten  years  in  the  matter  of  leases  had 
it  not  been  thought  that  the  revenue  would 
be  jeopardized  by  such  leases  on  nominal 
rents  if  made  in  perpetuity.  If,  then,  by  the 
smaller  matter  of  leases  this  jeopardy  was 


contemplated,  would  not  the  still  iaiigre 
power  of  perpetual  grants  exempt  from  ren 
much  more  jeopardize  that  revenue  by  direc 
failure  of  assets,  from  failure  of  rents  which 
before  the  grant,  would  have  been  paid  to  th< 
grantor,  and  have  been  a  sure  fund  to  enabli 
him  to  pay  the  Government  revenue  ? 
may  also  add  that  the  short  period  of  tei 
years  left  the  Government  free  to  renaed] 
any  injury  before  it  had  gone  to  any  grea 
extent.  This  would  not  be  so  with  reference 
to  grants  in  perpetuity. 

It  is  then  argued  that  by  these  grants  ther< 
is  no  exemption  of  the  zemindar  from  liabi 
lity  for  the  public  revenue,  akid  that  the  pro 
prietor,  as  absolute  proprietor  and  master  o 
his  own  property  by  the  Permanent  Settle 
ment,  would  have  still  just  as  much  publu 
revenue  to  pay  as  if  he  had  made  no  grant  o 
land  free  of  rent. 

It  is  also  strongly  pressed  on  us  that  th< 
sale-laws  provide  full  security  and  remedy 
But  I  have  always  understood  that  it  wa 
the  object  of  the  Legislature  from  the  perioc 
of  passing  the  Regulations  of  1793  to  thai 
of  passing  Act  XI.  of  1859  to  keej 
zemindars  in  possession  of  their  proper  dies 
and  therefore  to  avert,  and  not  to  resort  oj 
look  to,  public  sales  of  estates  as  the  firs^ 
or  best  means  of  obtaining  the  payment  oi 
Government  revenue. 

Now,  if  the  zemindar  may  make  an) 
grants  in  perpetuity,  saying  to  the  grantee 
"  You  shall  pay  me  no  rent  for  this  landj 
"  although  I,  of  course,  must  pay  the  proper- 
"  tion  of  Government  revenue  assessed  on 
"  it,  and  I  must  pay  it  by  any  means  I  can. 
"  and  I  know  not  what,  instead  of  from  lh< 
"  rents  I  should  ordinarily  have  as  a  sur< 
"  resource  from  the  land  now  granted  rent- 
"  free  to  you  " — will  public  sales  be  averted 
or  precipitated  'I 

Let  us  take  a  practical  illustration :  say  a 
zemindar  in  1793  had  an  estate  of  i,ooc 
beegahs  charged  with  a  payment  of  public 
revenue  of  1,000  rupees.  He  has  no  privatt 
means  at  all,  or,  having  them,  he  chooses  to 
spend  them  in  other  ways  than  paying 
Government  revenue  from  them.  Foul 
Brahmins  ask  him  for  grants  of  4  parcels  of 
lands  of  100  beegahs  rent-free,  or  40c 
beegahs  rent-free,  but  from  which  the  grant- 
or hitherto  collected  rent  of  100  rupees  from 
each,  or  400  rupees.  The  grants  are  made, 
The  zemindar  no  longer  realizes  the  400 
rupees  from  the  4  parcels  of  lands.  He 
runs  short  by  100  rupees  of  the  means  he  bad 
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to  par  the  public  revenue.  He  defaults  in 
consequence ;  and  then  the  estate  is  sold, 
and  thns  only  is  the  balance  due  to  Govern- 
ment realized.  Multiply  this  one  case  by 
the  nomber  of  zemindars  so  influenced  by 
Brahmins  in  1793,  and-  by  the  same  con- 
sequences of  sale  in  each  case,  would  then 
ail  those  namerous  sales  be  the  result  con- 
templated /or  the  welfare  of  the  zemindarsy 
then  first  created  proprtetocs  by  that  Go- 
vernment which  made  the  laws  of  the 
settlement  of  1793  ?  I  certainly  think  not  ; 
iod,  therefore,  I  contend  that  the  words  of 
the  Legislature  represent  their  intention 
when  they  prohibited  grants  exempt  from 
revenoe,  and  looked  to  other  very  distinctly 
laid  down*  restrictions  and  stipulations. In 
their  Code  of  1793  (^"^  ^^^  to  sales  alone) 
for  retaining  the  assets,  i.  e,,  the  rents,  that 
safely  and  surely  were  available  to  zemin- 
dars to  pay  the  public  revenue,  and  also  to 
leave  a  profit  for  themselves. 

It  is  then  said  that  there  can  be  no  insecu- 
riij  from  deterioration  of  assets  by  grants 
rent-free,  because  not  only  will  the  sale 
icalize  all  balances,  but  by  it  the  estate  start 
afresh  free  of  all  incumbrances,  and  with  all 
its  former  assets  available  to  the  purchaser. 
But,  if  the  revcnne-s^le  be  the  great  security 
of  Government  in  order  to  give  a  purchaser 
mch  an  estate,  can  it  not  be  fairly  said 
that  the  prohibition  of  the  law  of  such 
giants  being  made  rent-free,  and  declaring 
their  invalidity  if  so  made,  is  the  security  the 
Government  primarily  looked  to,  in  order  to 
avoid  the  extreme  measure  of  sale,  and  the 
consequent  ouster  of  the  zemindar  whom  it 
was  the  great  object  of  Government  to  retain 
ID  his  lands .' 

Soiw,  it  is  clearly  admitted  that  quoad  Go- 
temment  no  rent-free  grant  is  vahd,  and  all 
under-tenares  fall  by  a  sale  for  arrears  of 
Government  revenue.  The  reason  is,  that 
Government  must  give  the  purchaser  the 
estate  as  it  was  at  the  date  of  the  Permanent 
Settlement 

But,  as  to  third  parties,  grantees,  Section 
tOk  Regulation  XIX.  of  1 793,  refers  in  terms 
to  the  security  of  the  public  revenue  being 
effected  by  grants  of  lands  to  such  grantees 
oempt  from  payment  of  public  revenue, 
tod  prohibits  them.  If  then  a  sale  were  the 
only  thing  to  which  it  was  desired  to  have 
wcoorse  in  order  to  obtain  this  security,  why 
■»  this  further  provision  been  enacted  at  all 
» the  rtringent  terms  it  has  been  ?  and  why 
ythe  evils  and  risks  arising  from  the  char- 
of  the  then  zemindars,  so  fully  set 


forth  in  the  preamble  of  Regulation  44  of 

1793? 

Again,  I  would  observe  that  this  same  le- 
gislation of  I  St  May  1793  provides  large 
means  for  the  zemindar  to  be  assisted  in  col- 
lecting his  rents,  in  order  that  he  might  pay 
from  them  the  Government  revenue.  If  a 
grant  be  made  rent-free  in  such  a  way  that 
no  Government  revenue  is  supplied  from 
rents,  because  the  grant,  rent-free,  removes 
all  those  rents  of  that  portion  of  the  estate 
so  granted  which  would  otherwise  go  to  pay 
the  Government  revenue,  what  is  the  use 
of  so  much  care  and  provision  for  the  collec- 
tion of  the  rents  of  the  remaining  portion, 
which  is  said  to  be  the  profit  left  to  the 
zemindar,  and  with  which  Government  de- 
clared they  had  no  concern  ? 

It  is  also  said  that,  not  each  beegah  but 
every  beegah  of  an  estate  is  liable  to  bear  its 
quota  of  the  burden  of  the  Government  reve- 
nue. But,  if  a  portion  of  an  estate  be  granted 
free  of  rent,  surely  each  beegah  of  that  grant 
is  included  in  the  estate  of  which  «^^ry  beegah 
has  to  bear  its  portion  of  burden  for  rent,  and 
for  which  it  is  hypothecated  for  its  quota  of 
the  Government  revenue  ;  and  thus,  whether 
it  be  the  assets  of  each  beegah  or  of  every 
beegah  which  enables  the  zemindar  to  pay 
the  Government  revenue  of  the  estate,  it  is 
the  fact  that  by  such  grants  rent-free  (and 
they  may  be  for  any  portion  of  the  whole 
estate,  however  large)  that  portion  is,  in  fact, 
unhypothecated,  and  the  revenue  unsecured 
except  by  sale. 

On  all  these  reasons  I  cannot  but  think 
that  all  the  Regulations  of  ist  May  1793 
show  that  the  legislation  of  that  day  was 
so  extremely  doubtful  of  the  strength  and 
stability  of  this  newly-created  class  of  pro- 
prietors, if  left  to  take  care  of  themselves  and 
without  the  legislative  prohibitions  as  to 
wasteful  grants  which  deprived  them  of  those 
rents  from  which  the  demand  for  the  public 
revenue  was  to  be  met,  that,  for  that  reason, 
they  clearly  and  stringently  imposed  these 
restrictions. 

Reference  has  been  made  to  the  power  given 
to  zemindars  absolutely  to  resume  invalid 
lakheraj  grants  under  1 00  beegahs.  Previous 
to  the  Permanent  Settlement,  Government 
treated  these,  when  resumed,  as  khas  Govern- 
ment properties.  When  the  contract  of  1703 
was  made,  and  the  power  was  given  to  the 
zemindars  to  resume  and  manage  these  lands 
under  100  beegahs,  it  was  done  (just  as  in 
the  case  of  the  50  beegahs  of  the  more  recent 
resumption-days),  because  it  was  not  worth 
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while  for  the  Government  to  resume  and 
collect  from  such  smiU  scattered  properties, 
and  make  them  khas  estates.  The  lands 
were  topographically  in  one  estate,  and  they 
were  thrown  in  by  Government  to  add  to  the 
zemindar's  resources,  and  to  enable  him  to 
have  more  rents  wherewith  to  meet  the  de- 
mands of  Government  revenue. 

As  to  the  point  that  a  grantor  cannot 
repudiate  his  own  grant,  I,  of  course,  fully 
admit  the  maxim  as  a  legal  one,  but  I  still 
am  forced  to  say  that  Section  lo.  Regulation 
XIX.  of  179 J,  read  with  the  other  laws 
of  the  ist  May  1793,  does  not  provide  for  the 
contingency,  and,  however  much  one  may 
regret  a  hard  case,  our  duty  is  not  to  consider 
the  hardness  of  the  case,  nor  to  supply  the 
> omission  of  the  regard  of  the  legal  maxim 
cited,  but  to  interpret  and  apply  the  laws 
according  to  the  terms  used,  taken  in  their 
ordinary  sense. 

" .  Referring,  lastly,  to  the  precedents,  I  think 
that  the  late  Sudder  Dewanny  Adawlut  case, 
»*«.,  1855,  page  395,  and  Shejantoollah's  case, 
1848,  page  462,  bear  out  the  view  taken  by 
me  by  the  terms  used  in  those  decisions;  and, 
if  we  were  to  admit  that  a  dissentient  Judge's 
judgment  is  to  outweigh  that  of  two  others, 
the  whole  recognized  system  in  regard  to  what 
is  a  precedent  would  be  subverted. 

Regarding,  then,  the  preamble  of  Regula- 
tion 44  of  1793  and  its  text,  together  with 
Section  10,  Regulation  XIX.  of  1793,  and 
looking  to  the  facts  of  the  status  of  zemindars 
in  1793,  and  to  the  reasons  I  have  given,  I 
can  only  come  to  the  conclusion  that  no 
landowner,  nor  his  representatives,  as  a 
perpetual  holder  (such  as  a  mourposee 
ijardar  here),  could  make  valid  grants  of 
lands  in  perpetuity,  out  of  his  perpetually- 
settled  estate,  exempt  from  rent,  and  that 
the  heirs  and  purchasers  may  resume  them, 
because  invalid  by  law. 

I,  therefore,  generally  concur  in  the  present 
judgmmt  of  Mr.  Justice  Norman  and  Mr. 
Justice  Seton-Karr,  and  in  the  recorded  opi- 
nions of  Mr.  Justice  Trevor,  Mr.  Justice 
Campbell,  and  Mr.  Justice  Shumbhoonath 
Pundit. 

I  would  answer  the  Division  Bench  ac- 
cordingly. 


Peacock^  C.  J, — This  case  is  a  very  in 
portant  one,  not  on  account  of  the  value  k 
the  property  at  stake,  for  that  is  small,  bi 
on  account  of  the  principle  involved  in  it. 

The  question  which  is  asked  by  the  Di\ 
sion  Bench  is :  "  How  far  the  grant  for  vali 
able  consideration  by  a  zemindar  of  a  specif 
portion  of  land,  to  be  held  without  paymei 
of  rent,  is  valid  as  against  the  heirs  of  tt 
grantor  or  purchasers  by  private  sale  of  tl 
estate  ?"  It  is  contended  on  the  part  of  tl 
plaintiff  that  such  grants  are  grants  to  ho) 
land  exempt  from  the  payment  of  reveni 
within  the  meaning  of  Section  10,  Regal: 
tion  XIX.  of  1793,  and  are  consequent 
void  ;  and  that  the  heirs  of  the  grantor,  or 
purchaser  from  him  by  private  sale,  ai 
entitled  to  resume  the  lands,  and  to  treat  ti: 
grantee  as  a  trespasser.  Such  a  constructic 
of  Section  10  would  be,  in  my  opinion,  coi 
trary  to  the  intention  of  the  Legislature,  an 
at  variance  with  every  principle  of  justice. 

The  case  was  originally  referred  to  a  Fu 
Bench  consisting  of  the  Chief  Justio 
Mr.  Justice  Louis  Jackson,  Mr.  Justic 
Shumbhoonath  Pundit,  Mr.  Justice  Leving* 
and  Mr.  Justice  Elphinstone  Jackson, 
was  argued  at  full  length,  and,  the  poii 
being  a  very  important  one,  the  Court  too 
lime  to  consider  its  judgment. 

The  Judges  at  that  time  were  not  agree 
in  opinion  as  to  the  decision  to  be  pre 
nounced .  Before  j  udgment  could  be  deli vei 
ed,  two  of  the  Judges,  viz.,  the  Chief  Justic 
and  Mr.  Justice  Louis  Jackson,  were  oblige 
to  leave  India  on  account  of  their  healt 
under  medical. certificate.  During  their  ab 
sence,  another  case  of  a  similar  nature  wa 
referred  to  a  Full  Bench,  consisting  of  th 
Officiating  Chief  Justice,  Mr.  Norman,  an* 
Justices  Trevor,  Loch,  Shumbhoonat 
Pundit,  and  Levinge.  The  case  was  de 
cided  on  the  9th  of  January  1865  jus 
before  my  return  to  India.  The  actual  de 
cision  of  that  Full  Bench  ultimately  turner 
upon  another  point,  viz,,  that  the  rent-fre 
grant  was  for  the  purpose  of  digging  a  tan: 
from  which  some  of  the  villagers  in  th 
estate  were  to  have  a  right  to  take  watei 
Two  of  the  Judges  considered  that  that  fac 
did  not  make  any  difference,  and  that  th 
grant  was  void.  Two  of  them  thought  tha 
the  grant,  being  for  the  purpose  of  diggin| 
a  tank  from  which  the  villagers  were  to  hav< 
a  right  to  take  water,  was  not  void. 

The  majority  of  the  Judges,  howevei 
with  the  exception  of  Mr.  Justice  Levinge 
expressed  an  opinion,  not  necessary  for  thi 
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decision  of  the  case  then  before  them,  that 
mit-firee  grants  made  by  a  zemindar  after  a 
Pemunenl  Settlement  are  void.  Mr.  Justice 
Levinge,  who,  after  the  hearing  of  the  case 
before  the  first  Full  Bench,  agreed  with  me 
in  the  view  which  I  then  took  of  it,  held 
that  such  grants  were  not  void.  I  regret 
to  saj  that  that  learned  Judge  was  prevented 
br  illness  of  a  serious  nature  from  ever 
oktng  his  seat  upon  the  Bench  after  my 
retoro  from  England,  and  death  soon  after- 
wards deprived  us-  of  his  valuable  assistance' 
as  a  colleagae. 

Under  these  circumstances,  I  did  not 
consider  it  just  to  act  upon  the  opinion  of 
Ac  majority  of  the  Judges  of  the  2nd  Full 
Bench  in  a  case  in  which  the  present 
appellant  had  not  been  heard,  and  which  was 
not  referred  until  after  his  case  had  been 
arfued  before  the  ist  Full  Bench. 

I,  therefore,  thought  that  the  present  case 
ooj^t  to  be  re-argued  before  a  Full  Bench 
ooDssling  of  nine  Judges;  and.  the  other 
judges  concurring  in  that  view,  I  appointed 
iFoll  Bench  of  nine  Judges  to  hear  it.  Of 
ibat  Fall  Bench,  two,  viz.,  the  Chief  Justice 
aod  Mr.  josiice  Louis  Jackson,  were  on  the 
firat  Full  Bench;  two,  viz.,  Mr.  Justice  Trevor 
and  Mr.  Justice  Norman,  were  on  the  2nd 
Fall  Bench;  one,  Mr.  Justice  Shumbhoonaih 
Pandit,  sat  on  both  of  the  P'ull  Benches: 
and  the  other  four  Judges  were  not  mem- 
bers of  either  of  them. 

The  case  was  fully  and  ably  argued  befoie 
ibc  nine  Judges,  but  they  could  not  agree 
m  opinion,  and  consequently  the  Court  took 
time  to  consider.  The  Judges  afterwards 
net,  hot  they  could  not  then  agree  as  to 
the  answer  which  ought  to  be  given  to  the 
question.  The  point  was  not  finally  dis- 
cussed at  that  meeting ;  but,  as  there  did  not 
S>pcar  to  be  any  reasonable  ground  for  sup- 
pOBng  that  the  Judges  would  ever  come  to 
aunanimoas  opinion,  it  was  then  arranged, 
w  I  understood,  that  such  of  the  Judges  as 
«»gbt  wish  it  should  put  their  opinion  into 
anting:  and,  although  I  cannot  say  that  it 
''as  80  expressly  stated,  I  fully  understood 
ibai  anything  that  was  to  be  written  was  to 
DC  circulated  for  the  consideration  of  the 
«*>cr  Judges  of  whom  the  Full  Bench  was 
«»ttpcwed  in  order  that,  after  considering  the 
J^ons  which  might  be  adduced  on  either 
•«.  the  question  might  be  fully  and 
Jjorooghly  discussed  at  another  meeting ;  and 
«  the  Judges,  if  they  could  not  then 
H^  should  deliver  their  judgments  seri- 


Soon  after  the  departure  of  Mr.  Justice 
Trevor  for  England,  I  discovered  that 
some  of  the  Judges  had  expressed  their  opi- 
nions in  writing,  and  had  sent  them  into  the 
office  of  the  Registrar  without  informing  me, 
and  1  believe,  I  may  say,  without  inform- 
ing any  of  the  other  Judges  of  their  inten- 
tion to  do  so.  They  probably  considered  that 
their  written  opinions  were  their  final  judg- 
ments in  the  case,  but  I  cannot  treat  them 
otherwise  than  as  arguments  and  minutes  of 
the  judgments  which  they  proposed  to  deliver. 
Amongst  the  number  of  the  Judges,  who  sent 
in  their  opinion,  were  the  late  Mr.  Justice 
Shumbhoonath  Pundit,  whose  death  we  all 
lament,  and  Mr.  Justice  Trevor  and  Mr.  Jus- 
tice Campbell,  both  of  whom  have  since  re- 
tired from  the  Bench.  The  opinion  of  Mr. 
Justice  Trevor  is  dated  the  9th  April  last, 
only  14  days  before  he  retired. 

I  am  informed  that,  according  to  the 
practice  of  the  late  Sudder  Court,  the  views 
so  expressed  in  writing  and  sent  in  to  the 
Registrar's  Office  would  have  been  consi- 
dered judgments.  All  the  opinions  thus 
expressed  are  in  favor  of  the  heir's  right  to 
resume,  and  differ  from  that  which  I  enter- 
tain; and  this  circumstance  renders  it  an 
unpleasant  duty  for  me  to  declare  that,  in 
my  opinion,  they  cannot  be  considered  as 
judgments,  but  merely  as  memoranda  of 
arguments  to  be  adduced.  This  is  not  a 
mere  technical  objection,  but  it  is  founded 
upon  a  fundamental  principle  essential  to 
the  due  administration  of  justice,  that  every 
judicial  act  which  is  done  by  several  Judges 
I  ought  to  be  completed  in  the  presence  of  the 
whole  of  them. 

This  is  not  the  first  occasion  upon  which 
I  have  been  called  upon  to  express  my 
opinion  upon  that  subject.  I  have  done  so 
several  times,  and  in  one  case  in  particular 
which  has  been  reported  (see  Regular  Ap- 
peal No.  164)  in  6  Weekly  Reporter,  Civil 
Rulings,  p.  269. 

I  then  stated  that,  in  my  opinion,  a  final 
judgment  ought  not  to  be  pronounced  by  a 
Court  consisting  of  several  Judges  in  a 
case  in  which  they  difiFer,  until  by  conference 
and  discussion  ihey  have  endeavoured  to 
arrive  at  an  unanimous  judgment ;  and  Ithen 
cited  authorities  for  the  opinion  which  I 
expressed. 

If,  after  discussion  and  after  deliberately 
weighing  the  arguments  of  each  other,  the 
Judges  cannot  agree,  their  several  judg- 
ments ought  to  be  delivered  in  open  Court 
in  the  presence  of  the  others. 
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It  would  not  have  been  lawful,  nor  would 
it  have  been  even  seemly,  for  each  of  the 
Judges  who  sent  his  written  opinion  in  to 
the  Registrar's  office,  to  have  gone  separate- 
ly into  open  Court  without  communication, 
or  even  after  communication,  of  his  inten- 
tion to  the  other  Judges,  and  to  have  read 
oat  as  his  final  judgment  the  contents  of  the 
memorandum  which  he  sent  in  to  the 
Registrar's  office. 

If  each  of  the  Judges,  who  composed  the 
Full  Bench,  could  not  have  gone  separately 
into  Court,  and,  in  the  absence  of  the  others, 
have  read  out  his  own  judgment,  without 
hearing  the  arguments  wWch  each  of  the 
other  Judges,  who  were  associated  with  him 
as  members  of  the  Full  Bench,  might  adduce 
to  alter  his  opinion,  he  could  not  lawfully 
deliver  a  separate  judgment  at  a  separate 
time,  by  handing  in  to  the  Registrar  as  his 
judgment  a  separate  paper  signed  by  him 
containing  his  written  opinion.  The  mere 
arguments  and  expressions  of  opinion  of 
individual  Judges  who  compose  »  Court 
are  not  judgments.  A  judgment,  in  the 
eye  of  the  law,  is  the  final  decision  of  the 
whole  Court.  It  is  not  because  there  are  nine 
Judges  that  there  are  nine  judgments.  When 
each  of  the  several  Judges  of  whom  a  simple 
Court  is  composed  separately  expresses  his 
opinion  when  they  are  all  assembled,  there 
is  still  but  one  judgment,  which  is  the 
foundation  for  one  decree.  If  it  were  other- 
wise, and  if  each  of  the  memoranda  sent  in 
on  the  present  occasion  were  a  judgment, 
there  would  be  nine  judgments  in  one  case, 
some  deciding  one  thing  and  some  another, 
and  each  Judge  would  have  to  review  his 
own  judgment  separately,  if  a  review 
should  be  applied  for. 

In  a  case  which  was  heard  before  Mr. 
Justice  Bay  ley  and  two  other  Judges  in 
1 864,my  honorable  colleague  made  the  follow- 
ing remark:  "As  1  shall  probably  have 
"  gone  on  leave  before  the  judgment  of  my 
"  colleagues  will  have  been  given  in  this  case, 
"  I  leave  my  note  of  my  view  after  hearing 
"  Counsel."  In  that  case,  which  is  reported 
in  the  Special  Number  of  Sutherland's 
Weekly  Reporter,  *  page  J48,  the  Judge 
very  properly  recorded  the  note  which  he 
left  merely  as  an  expression  of  his  opinion, 
and  not  as  a  judgment. 

This  was  my  impression  from  the  wording 
of  the  memorandum;  but,  from  what  my 
honorable  colleague  has  stated  to-day  in 
Court,  I  find  that  he  did  intend  it  to  be  a 
judgment,  and  that  I  was  under  a  wrong 
impression. 


In  a  very  recent  case  in  the  Excheque 
Chamber  in  England  (Brand  versus  th 
Hammersmith  and  City  Railway  Compan) 
Law  Reports,  Common  Law  Series,  VoL  2,  pai 
4,  pp.  223  and  235),  the  Court,  after  argu 
ment,  took  time  to  consider.  The  Chief  Jus 
tice  of  the  Common  Pleas  prepared  a  writtei 
judgment  to  be  delivered,  but  other  member 
of  the  Court  were  not  then  prepared  to  giv 
judgment.  Before  judgment  was  delivered 
the  Chief  Justice  resigned.  The  other  Jadge 
differing  in  opinion,  the  judgment  whicl 
the  Chief  Justice  had  prepared  was  treatei 
merely  as  an  expression  of  his  views,  an< 
nor  as  a  judgment. 

I  cannot  say  that  the  Judges,  who  havi 
expressed  their  views  of  this  case,  migh 
noi  have  changed  them  upon  discus^ioi 
with  the  other  Judges  who  were  asso 
ciated  with  them  as  members  of  the  Fal 
Bench.  I  cannot  suppose  that,  when  thej 
sent  in  their  opinions  in  writing  to  th< 
Registrar's  office,  they  considered  that  thej 
had  so  far  recorded  their  final  judgment: 
that  they  had  not  the  power  to  change  theii 
opinions,  however  they  might  be  influenced  bj 
the  arguments  of  their  colleagues;  nor  cai 
I  believe  that  they  were  so  wedded  to  tlieii 
opinions  that  they  would  not  have  beec 
ready  to  change  them,  if  they  had  been  con- 
vinced ;hat  they  were  wrong. 

The  minutes  sent  in  may  be  valuable  as 
memoranda  containing  the  opinions  and  ar- 
guments of  the  Judges  who  expressed  them 
and  I  have  read  and  considered  them  ver) 
carefully.  It  appears  to  me  that  they  ought 
to  be  filed,  so  that  the  parties,  if  they  should 
obtain  leave  to  appeal,  may  have  them  trans- 
mitted to  Her  Majesty  in  Council,  in  ordei 
that  the  Lords  of  the  Council  may  have  the 
benefit  of  the  arguments  and  opinions  ex- 
pressed, and  may  treat  them  as  judgments 
if  they  should  hold  that  they  legally  had 
that  effect. 

Unfortunately,  a  succession  of  circum- 
stances over  which  we  have  had  no  control 
have  caused  considerable  delay  in  this  case ; 
but  as  execution  has  not  yet  been  issued,  and 
the  defendant  is  still  in  the  possession  of 
the  lands  of  which  he  and  those  under  whom 
he  claims  have  been  in  the  peaceable  and  un- 
disturbed possession  for  nearly  50  years,  it 
is  some  consolation  to  know  that  the  delay 
which  has  occurred  has  not  been  productive 
of  injury,  but  has  merely  stood  in  the  way  of 
a  plaintiff  who  was  endeavoring  to  enforce 
an  unjust  and  an  unrighteous  demand. 

The  question  referred  in  appeal  No.  253 
of   1863   involves  a  most  important  point, 
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BK.,  whether  a  zemindar,  who  for  valuable 
consideration  sells  land  either  absolutely  or 
(or  a  term  of  jears  without  reserving  any 
rent,  or  the  heirs  of  such  zemindar  or 
purchaser  by  private  sale  from  him,  can 
treat  the  grant  as  void,  and  resume  the 
hods. 

As  a  similar  question  has  been  raised  in 
ipccial  appeal  No.  11 16  of  1862,  the  plead- 
ers in  that  appeal  have  also  been  heard 
before  the  Full  Bench. 

The  question  relates  to  grants  made  since 
the  1st  December  1790  and  to  lands  included 
in  and  forming  part  of  the  m^l  lands  of 
a  permanently-settled  estate,  for  the  revenue 
o(  which  the  zemindar  has  engaged,  and  is 
Jable  to  Government,  and  for  the  arrears  of 
which  the  whole  estate  is  liable  to  be  sold. 

The  question  raised  is  not  whether  the 
grant  would  be  void  as  against  a  purchaser 
It  a  sale  for  arrears  of  Government  revenue, 
bitt  whether  the  grantor  himself,  or  his 
hdrs,  or  any  person  claiming  under  him, 
can  treat  the  grant  as  void,  and  turn  the 
purchaser  out  of  possession,  or  assess  the 
finds  at  a  full  rent,  notwithstanding  they 
lave  been  sold  rent-free.  The  two  questions 
arc  fery  different. 

There  can  be  no  doubt  that  grants  rent- 
free  are  void  as  against  a  purchaser  for 
wears  of  revenue  unless  they  fall  within 
in?  of  the  exceptions  in  the  Sale  Laws. 

When  a  landlord  re-enters  and  avoids  a 
lease  under  a  clause  of  forfeiture  for  non- 
payment of  rent  or  for  breach  of  covenant, 
Aetitle  of  the  lessee  is  at  an  end,  and  all 
wsca  or  other  incumbrances  created  by 
iim  fall  together  with  the  lease  out  of  which 
tkey  were  created.  So,  also,  in  the  case  of 
a  sale  for  arrears  of  revenue  under  the 
power  of  sale  expressly  reserved  to  Go- 
'ttnment  by  the  Sale  Laws,  all  leases  and 
racnmbrances  with  certain  exceptions  are 
^«d  as  against  a  purchaser.  If  this  were 
not  so,  the  power  of  re-entry  in  the  case  of  a 
^lord,  and  the  power  of  sale  for  arrears 
w  revenue,  might  in  all  cases  be  rendered 
wlneless  by  means  of  rent-free  grants 
wleascs  or  other  incumbrances  for  the 
*wle  or  greater  portion  of  the  estate  creat- 
«a  by  the  lessee  or  zemindar  during  the 
«>^nuance  of  his  lease  or  of  his  proprietary 
«««  m  the  estate. 

The  (^  are  very  different  from  that  of 
•J^rs  treating  his  own  grant  as  void, 
TO  takmg  away  from  the  purchaser  that 
«bch  he  has  sold  to  him. 


A  purchaser  for  arrears  of  revenue  does 
not  claim  through  the  zemindar  whose  estate 
is  sold,  but  through  the  Government  under 
a  power  of  sale  adverse  to  the  zemindar. 
See  Section  5,  Regulation  XLIV.  of  1793, 
amended  and  altered  by  subsequent  Regula- 
tions and  Acts,  of  which  the  last  is  Act  XL 
of  1859. 

Persons  who  purchase  or  take  leases  from 
a  zemindar  are  cognizant  of  the  Sale  Laws, 
and  are  fully  aware  of  the  risk  which  they 
run,  and  that  a  zemindar  cannot  convey  a 
title  which  will  stand  good  against  a  pur- 
chaser for  arrears  in  default  of  payment  of 
revenue. 

In  dealing  with  this  case,  I  refer  to  Regu- 
lation XLIV.  of  1793,  because  it  formed  part 
of  the  same  Code  as  Regulation  XIX.  of  1793, 
and  was  the  Sale  Law  which  existed  under 
that  Code.  In  construing  one  of  the  Regu- 
lations of  that  Code,  we  cannot  consistently 
take  into  consideration  any  Regulation 
which  was  passed  subsequently. 

The  question  turns  upon  the  construction 
of  the  words  in  Section  10,  Regulation  XIX. 
of  1793,  "  all  grants  for  holding  land  exempt 
"  from  the  payment  of  revenue." 

Some  of  the  Judges  hold  that  those 
words  include  grants  or  leases  by  a  zemin- 
dar to  hold  exempt  from  the  payment  of 
rent.  In  my  opinion,  the  word  revenue 
is  used  in  its  ordinary  and  proper  sense,  and 
refers  only  to  grants  for  holding  free  from 
the  payment  of  revenue  to  Government. 

The  Officiating  Chief  Justice,  Mr.  Justice 
Norman,  in  the  2nd  Full  Bench,  considered 
that,  as  a  right  was,  by  the  grant  then  under 
consideration,  reserved  to  sonie  of  the  vil- 
lagers of  the  estate  to  take  water  from  the 
tank,  for  the  construction  of  which  the  grant 
was  made,  the  water  might  be  considered  as 
the  produce  of  the  land,  and  that  the  right 
to  take  it  was  in  the  nature  of  a  reservation 
of  rent  in  kind.  But  the  other  Judges  did 
not  concur  with  him  in  that  view ;  and, 
wiih  all  deference,  lam  clearly  of  opinion  that, 
if  it  was  necessary  to  reserve  rent  in  order  to 
prevent  the  grant  from  being  void  as  a 
grant  for  holding  land  exempt  from  the 
payment  of  revenue,  the  right  reserved  to 
the  villagers  to  take  water  from  the  tank 
was  not  a  reservation  of  rent,  and  it 
was  still  less  a  reservation  of  revenue.  If 
the  right  of  the  villagers  to  take  water 
from  the  tank  was  Government  revenue,  it 
was  a  kind  of  revenue,  which  was  wholly 
useless  to  Government,  and  could  not  assist 
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them  in  meeting  the  necessities  of  the  State  ; 
and,  if  it  was  rent,  it  could  not  assist  the 
zemindar  in  providing  for  the  payment  of  the 
revenue. 

In  the  case  now  under  consideration,  one  of 
the  grants  was  an  absolute  grant  to  the 
grantee  and  his  heirs  for  digging  a  tank ;  one 
was  an  absolute  sale  of  land  to  the  grantee 
and  his  heirs  for  the  purpose  of  building  a 
house ;  and  others  were  sales  of  land 
generally  to  the  grantee  and  his  heirs.  It 
is  clear  that,  if  a  reservation  of  rent  was 
necessary,  the  erection  of  a  dwelling-house 
on  the  land  granted  for  that  purpose  could 
not  amount  to  a  payment  of  rent  or  revenue, 
whateves  opinion  may  be  entertained  as  to  the 
water  of  a  tank.  As  to  the  grant,  therefore,  for 
building  a  house,  if  the  Judges,  who  consider 
that  a  grant  to  bold  free  from  the  payment  of 
rent  to  the  zemindar  or  his  heirs  is  a  grant  to 
hold  exempt  from  the  payment  of  revenue, 
and  is  therefore  void,  and  that  the  grantors 
or  his  heirs  may  treat  the  grantee  as  a 
trespasser,  are  correct  in  their  view  of  the 
law,  the  plaintiff  is  entitled  to  recover  the 
lands  which  were  sold  by  his  ancestor,  and 
upon  which  the  purchaser  has  expended  his 
money  in  building  a  house.  Such  a  grant 
would  be  binding  even  upon  a  purchaser 
under  a  sale  for  arrears  of  revenue — Regu- 
lation XLIV.  of  1793,  Sections  5  and  8  ;  and, 
with  all  respect  for  the  opinion  of  my  honor- 
able colleagues,  I  have  no  doubt  that  it  is 
also  binding  upon  the  grantor  and  his  heirs. 
It  would  be  a  great  anomaly  if  such  a  grant 
were  binding  upon  a  purchaser  at  a  sale  for 
arrears  of  revenue,  and  not  binding  upon  the 
grantor  himself  or  his  heirs. 

I  must  admit  that,  before  a  revenue -settle- 
ment, the  Government's  share  of  the  produce 
of  every  beegah  of  land  in  cultivation,  or 
the  rents  paid  in  lieu  of  it,  were  treated  as 
revenue. 

In  the  report  of  Messrs.  Anderson, 
Crofts,  and  Bogle,  the  ^ Commissioners  ap- 
pointed by  Government  in  1776  to  collect 
materials  for  the  settlement,  and  of  which 
an  extract  is  set  out  in  Harington's  Analysis 
of  the  Regulations,  Vol.  2,  page  58,  it  is 
said  :  "  Amongst  all  these  various  sources  of 
"  revenue  and  profit,  those  which  issue  out  of 
''land  form  so  capital  and  important  a 
"branch  that,  comparatively  speaking,  the 
"  revenue  of  Bengal  may  be  said  to  consist 
"  0/ land-rents.** 

It  is  true  that  Mr.  Harington  objects  to 
the  indefinite  use  of  the  word  ''  rent/'  and 


that  in  another  part  of  the  report  it  is  sale 
"Almost  all  the  lands  of  Bengal  are  he! 
"under  some  person  who  collect  A 
"  retitSy  pays  the  revenue,  and  stands  b 
"tween  the  Government  and  the  immedia 
"tenant  of  the  soil." 

However  indefinitely  and  inaccurately  tl 
word  rent  may  have  been  used  before  tl 
Permanent  Settlement,  and  whatever  ma 
be  the  correct  theory  as  to  the  proprieto: 
ship  of  the  lands  previously  thereto,  it 
clear  from  the  recitals  in  Regulation  XIX.  ( 
1793,  ^"^  i^  several  others  of  the  Reguh 
tions  of  the  Code  of  which  that  Regulatio 
formed  a  part,  that  the  Government  claimed  t 
be  entitled  to  a  proportion  of  the  produce  c 
every  beegah  of  land  in  cultivation,  demand 
able  in  money  or  kind  (according  to  Iocs 
custom),  unless  it  trans/erred  its  righ 
thereto  for  a  term  or  in  perpetuity^  or  limii 
ed  the  public  demand  upon  the  whole  of  th 
lands  belonging  to  an  individual.  Tbi 
was  the  basis  upon  which  the  Permanen 
Settlement  was  founded. 

If  Government  made  a  lakheraj  grant  fo 
a  term  or  in  perpetuity,  it  transferred  U 
the  grantee  its  rights  to  a  share  in  th< 
produce  of  the  lands  during  the  existenc< 
of  the  grant.  If  it  made  a  temporary  seule 
ment  with  a  zemindar,  it  limited  the  publii 
demand  upon  the  whole  of  the  lands  la* 
eluded  in  the  settlement  to  the  amount  ol 
revenue  which  the  zemindar  engaged  t< 
pay  for  such  lands  during  the  continuance 
of  the  settlement. 

In  cases  in  which  there  was  no  valid 
lakheraj  and  no  temporary  revenue-settle- 
ment, the  rents  or  share  of  the  produce 
payable  by  the  occupiers  of  the  land  were 
treated  as  revenue  belonging  to  Govern* 
ment. 

When  a  temporary  settlement^  was  mac 
with  a  zemindar,   he   could   not  enter  int 
any  engagement  with  dependent  talookdai 
under-farmers,  or  ryots  beyond  the  peri( 
of  his  own  engagement  with  GovernmenI 
See  Regulation  XLIV.  of  1 793,  Section  i . 

So  long  as  that  state  of  the  law  continued^ 
any  grant  to  hold  lands  free  from  the  pay^ 
ment  of  rent,  which  included  the  Govern*^ 
ment's  share  of  the  produce,  beyond  tl 
period  of  the  zemindar's  engagement,  was, 
doubt,  treated  as  an  invalid  lakheraj  grani 
whether  such  grant  was,  according  to  i( 
language,  to  hold  free  from  the  payment 
"revenue"  or  free  from  the  payment 
"  rent." 
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In  the  Regolation  of  the  ist  December 
1793,  grants  to  hold  land  "  rent-free  "  are 
treated  as  lakheraj  grants  or  grants  to  hold 
'  Iisd  ^exempt /ram  the  payment  0/ revenue 
f9  Ge7?ernmentJ' 

If  sach  grants  had  been  binding  upon 
Government  after  the  expiration  of  the  ze- 
nundar's  temporary  engagement  for  revenue, 
^  ^regate  of  the  rents  upon  the  estimate 
of  vhicfa  the  amount  of  revenufs  would  have 
had  to  be  fixed  at  the  next  revenue-settle- 
neat  woold  have  been  from  time  to  time 
reduced,  and  doubtless  would  soon  have 
dvindled  to  nothing. 

It  is  not  necessary  for  the  present  ques- 
tkm  to  determine  whether,  before  the  Per- 
nuoent  Settlement,  the  zemindars  were  pfo> 
pifetors  of  the  soil  or  not.  It  is  clear  that 
tbey  could  not  make  grants  for  holding  lands 
free  from  the  payment  of  that  proportion  of 
the  piDduce  which  was  payable  in  money  or 
kind  to  Government,  and  that  the  Govern- 
ment or  their  duly-authorized  officers  were 
aiooe  capable  of  making  such  grants.  The 
Government  always  assumed  and  exercised 
die  power  of  making  lakheraj  grants  at  their 
pieasnie;  and  after  such  grants  the  lands 
exempt  from  payment  of  rent  to  the 


A  great  change,  however,  was  effected  by 
» the  Permanent  Settlement. 

The  two  fundamental  measures  which 
,  «cre  declared  to  be  essential  to  the  objects 
vhicfa  the  Government  had  in  view  in  set- 
tbg  the  lands  permanently  were  that  the  soil 
Wild  be  vested  in  the  landholders,  and 
4ai  the  revenue  should  be  fixed  for  ever 
•  (kv  Regulation  II.  of  1793,  Section  i). 

Regulation  VIII.  of  1793,  Sections  4  and 
5.  laid  down  rules  as  to  who  should  be  con- 
sdcred  the  actual  proprietors  of  the  soil  and 
entaled  to  engage  with  Government  for  the 
KCvcnae.  If  that  had  not  been  done,  there 
TOiW  have  been  great  difficulty  in  deler- 
nuning  who  had  the  proprietary  rights. 
Those  who  paid  revenue  immediately  to 
Govemmeiit  at  the  time  of  the  Decennial 
Srtdemeat  were*  ordinarily  considered  to 
iaw  the  proprietary  rights,  and  were  allow- 
ed to  engage  with  Government  for  the 
Wenue  to  be  paid  in  perpetuity  for  their 
hads;  and  the  lands  for  which  such  en- 
Kemem  was  entered  into  were  called  an 

I  shall  henceforward  use  the  word  estate 
b^  sense  in  which  it  is  defined  in  Section 
J, Regulation  XLVIII.  of  1793,  viz,,  "land 
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subject  to  the  payment  of  public  revenue 
for  the  discharge  of  which  a  separate  en- 
gagement has  been  entered  into  with  Govern- 
ment." 

As  soon  as  an  engagement  for  a  perma- 
nent settlement  was  entered  into,  the  amount 
payable  to  Government,  and  that  alone,  was 
the  Government  revenue,  and  the  unpaid 
kists  or  instalments  of  that  amount  were 
alone  treated  as  arrears  of  revenue  [see  Re- 
gulation XIV.  of  1793,  Section  2). 

The  rents  payable  for  the  lands  by  the 
occupieis  or  cultivators  were  vested  in  the 
zemindars   as  proprietors  of  the  soil,  and 
they  were  expressly  authorized  by   Regu- 
lation    XVII.    of     1793    to    distrain    for 
any  arrears  thereof,, and  such  arrears  were 
termed  in  the  Regulation  "  the  arrears  of  rent 
due   from   their  under-farmers,   ryots,   and 
dependent    talookdars."     As    soon    as    an 
estate    was    permanently    settled,    the    re- 
venue and  rent  became  perfectly  distinct, 
and   were  described  throughout  the  Code 
of  1793  as  two  separate  and  distinct  things. 
The    revenue    was    not    payable  for  each 
beegah  of  land.  No  particular  portion  of  the 
sum  which  the  zemindar  engaged  to  pay  as 
revenue  for  the  whole  estate  was  the  se- 
parate revenue  of  any  particular  beegah  or 
portion  of  the  estate.    The  whole  revenue 
was  assessed  upon,  and  paid  for,  the  whole 
estate,  and  every  beegah  of  land  in  the  estate, 
whether  cultivated  or  not,  was  liable  to  be 
sold  for  any  arrear  of  revenue.     No  distinct 
beegah  was  liable  to  be  sold  separately  for 
any    separate    or  distinct    portion    of    the 
revenue.  The  Government  had  no  more  power 
to  alienate  the  zemindar's  rents  than  the 
zemindars  had  to  alienate  the  Government 
revenue. 

By  Regulation  I.  of  1793,  Section  10,  the 
landholders  were  expressly  authorized  to 
transfer  by  sale,  gift,  or  otherwise,  the  pro- 
prietary rights  in  the  whole  or  any  portion 
of  their  estates,  and  the  grantee  of  the  whole 
of  the  proprietary  rights  in  portions,  of 
the  estate  was  enticed  to  have  the  revenue 
apportioned,  and  a  separate  portion  of  it 
charged  upon  the  land  in  which  he  had  ac- 
quired the  proprietary  right,  and  to  hold 
such  land  as  a  separate  estate  liable  only  for 
that  portion  of  the  revenue  which  was  as- 
sessed  upon  it. 

By  Section  52,  Regulation  VIII.  of  1793, 
the  zemindars  were  also  empowered  to  let 
their  lands  in  whatever  way  they  might  think 
proper,  or  to  grant  dependent  talooks  subject 
to  certain  exceptions  and  to  the  restrictions 
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contained  in  that  Regulation,  which  are  not 

■material  in  this  case. 

Now,  we  find  that  in  other  parts  of  the 
Code  of  1 793  the  words  "  rent "  and  "  re- 
venue" were  used  to  designate  two  dis- 
tinct and  separate  things;  and  that  in  Sec- 
tion lo,  Regulation  XIX.  of  i793»  ^^^  word 
"revenue"  was  substituted  for  the  word 
"  rent,"  which  had  been  used  in  the  Regula-  j 


tion  of  the  ist  December  1790  with  refer- 
ence to  the  same  subject.  This  of  itself  is 
a  very  strong  ground,  independently  of  the 
sense  ordinarily  attached  to  the  words 
"revenue"  and  "rent,"  for  concluding  that 
the  word  ** revenue"  was  hot  intended  to 
be  used  as  synonymous  with  the  word 
"  rent." 

The  object  of  the  Regulation  of  the  ist 
December  1790  and  of  Regulation  XIX.  of 
1793  was  the  same.  Each  of  those  Regu- 
lations related  to  lakheraj  lands  or  lands 
exempted  from  the  payment  of  revenue  to 
Government, 

The  Regulation  of  ist  December  1790 
was  entitled  "  Regulations  respecting  lakhe- 
raj lands  or  lands  paying  no  revenue  to 
Government:'  Regulation  XIX.  of  1793 
was  entitled  "  a  Regulation  for  re-enacting 
with  modifications  the  rules  passed  on  the 
ist  December  ijgo  for  trying  the  validity 
of  the  titles  of  persons  holding  or  claiming 
a  right  to  hold  lands  exempt  from  the  pay- 
ment of  revenue  to  Government y  not  being 
of  the  description  of  those  termed  Badshaie 
or  Royal,"  &c. 

Regulation  XIX.  of  i793  contained  the 
fdlowing  recital,  which  shows  that  the  ob- 
ject of  it  was  to  prevent  unauthorized  alien- 
ations of  revenue  payable  to  Government, 
and  that  it  had  nothing  to  do  with  the  rents 
payable  to  the  zemindars : — 

"  By  the  ancient  law  of  the  country  the 
"  ruling  power  is  entitled  to  a  certain  por- 
"tion  of  the  produce  of  every  beegah  of 
"  land  (demandable  in  money  or  kind  ac- 
"  cording  to  local  custom)  unless  it  transfers 
"  its  right  thereto  for  a  term,  or  in  perpe- 
'*tuily,  or  limits  the  public  demand  upon 
"the  whole  of  the  lands  belonging  to  an 
"individual,  leaving  him  to  appropriate  to 
'"  his  owii  use  the  difference  between  the  value 
"  of  such  proportion  of  the  produce  and  the 
'•  sum  payable  to  the  public  whilst  he  conii- 
"  nues  to  discharge  the  latter.  Asa  necessary 
"  consequence  of  this  law,  if  a  zemindar 
"  made  a  grant  of  any  part  of  his  lands  to 
"be  held   exempt   from   the   payment   of 


"  revenue,  it  was  considered  void  /com  bet 
"  an  alienation  of  the  dues  of  Governmi 
"  without  its  sanction.  Had  the  validity 
''such  grants  been  adn^itted,  it  is  obvic 
"that  the  revenue  of  Government  woi 
"  have  been  liable  to  gradual  diminution." 

The  recital  then  proceeded  to  show  tl 

numerous  grants  of  the   description    abc 

referred  to  had  been  made.    It  stated  tl 

the  Governor-General  in  Council  deemed 

incumbent  to  recover  the  public  dues  A 

alienated i  and  pointed  out  the  grounds 

legislating  in  the  manner  provided  by  I 

Regulation  with  reference  to  grants  aires 

made,  and  then  it  proceeded  as  follow 

"  Upon  the  above  grounds,  and  with  a  v: 

"•to  facilitate   the    recovery    of    the    pui 

''dues  from   lands    held    exempted    un 

"  invalid  grants,   as  well  as  to  prevent  t 

"similar  alienations  being   hereafter    m> 

''to   the  prejudice  of  the  public   renenv 

&c.,    "the     following     rules     have     b< 

"  enacted,"  &c. 


The   Regulation  divided   the  grants 
tended  to  be  dealt  with  into  three  classes 

ist. — Those  which  had  been  made  pi 
to  the  grant  of  the  Dewanny  (12th  Aug 
1765). 

2ndly. — Those  which  had  been  mj 
between  that  date  and  the  ist  of  Decern 
1790;  and 

Srdly, — Those  which  had  been  or  sho 
be*  made  after  the  ist  December  1790; 

It  must  be  remarked  that  the  same  wo 
are  used  in  regard  to  all  the  three  classes 
grants,  viz.,  "  grants  for  holding  land  exet 
from  the  payment  of  revenue,"  from  whi 
according  to  every  sound  principle  of  c 
struction^  independently  of  the  rule  expreJ 
laid  down  in  Regulation  XLI.  of  1793 
ought  to  be  concluded  that  only  grants 
the  same  nature  were  intended,  and  that 
word  "  revenue  "  was  used  in  Section  ic 
the  same  sense  as  that  in  which  it  was  u 
in  the  title  and  in  the  other  Sections  of 
same  Regulation. 

Grants  made  prior  to  the  12th  of  Aa£ 
1765  were  declared  to  be  valid,  subject 
certain  conditions  (Section  2).  Grants  m: 
between  the  12  th  August  1765  and  the 
December  1790,  with  certain  exceptions 
material  to  this  case,  as  well  as  grants  wli 
had  been  or  should  be  made  subsequeQl 
the  ist  Deceotber  1780,  were  declared  to 
invalid. 
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There  was,   however,   a  great  distinction 

<fe  between    lands    included   in    invalid 

era}  grants  made  prior  to  the  ist  Decem- 

1790,   and  those  which   had  been  or 

Id  be  incladed  in  grants  made  subsequent 

thai  dale.     The  former  were  provided  for 

Section  3  and  subsequent  Sections ;  the 

er  by  Section  10. 

It  is  very  important  to  attend  to  this 
distinction  and  to  the  reason  for  it,  as  it 
ckarif  explains  the  meaning  of  Section  10, 
lod  shows  why  the  provisions,  in  respect  to 
grants  made  after  ist  December  1790,  were 
(fifeient  from  those  which  had  reference  to 
gnots  made  prior  to  that  date. 

The  reason  for  the  distinction  was  this. 
^  the  rules  for  the  Decennial  Settlement, 
il  vAs  directed  that  the  assessment  upon  the 
Mlemeat  of  an  estate  was  to  be  fixed  exclu- 
■ve  and  independent  of  all  then  existing 
UJieraj  lands,  whether  exempted  from  the 
kheraj  or  public  revenue  with  or  without 
tMtkirHv, 

The  rule  was  re-enacted  by   Section  36, 

bgoiation  XVIU.  of  1793.  That  rule,  like  the 

nlesmade  for  the  Decennial  Settlement,  did 

;90C  extend  to  grants  made  after  the  1st  De- 

I  cember  1790.     Lands  included  in  any  lakhe- 

I  nj  grant  made  prior  to  that  date,  whether 

10^  grant  were  made  with  or  without  due 

I  Whonty,  were  deemed  to  be  separated  from 

I  &e  estate  in  which  they  were  situate,  and  rents 

'  dieieof  were  excluded  from  the  estimate  on 

the  basis  of  which  the  amount  to  be  paid  as 

wvenoc  under    the   Permanent    Settlement 

ns  fixed  [see  Regulation  XIX.  of    1793, 

;  SeoioQ  4). 

I    If  the  grants  were  registered,  the  lands 
I  Uoded  in  them  could  not  be  assessed  to  the 
i  Public  revenne  .at  all  until  the  grants  had 
'  Wen  declared  by  a  final  judicial  decree  to  be 
■wild.    When  such  a  decree  was  obtained, 
•■d  the  lands  were  resumed,  they  were  as- 
•BMd  to  the  revenue  as  independent  talooks. 
If  the  lands  exceeded  100  beegahs,  they 
'ttc  held  as  separate  estates  under  Govern- 
ment to  whom  the  revenue  was  declared  to 
I  Wong («* Regulation  XIX.  of  1793,  Sections 
I  4i  7»  s^nd  8).    If  the  lands  did  not  exceed 
^wobcegahs,  the  revenue,  when  assessed  upon 
^■em,  was  to  belong  to  the  zemindar  within 
'^fcosc  estate  they  were  situate  (see  Regula- 
itoXlX.  of  1793,  Section  6). 
Further,  although  it   was   declared   that 
»  the  Regulation  respect- 

\^S!t!SL  ^^^'  ^    ^^  o"^y  ^^^  question, 
iJZ^T^  "Whether    the    lands 

^j^ed   in    such    grants    were    liable   to 
**  payment   of   revenue,    or    otherwise,*' 


still  the  grant  was  considered  to  have 
such  a  primd-facie  effect  as  regarded  the 
proprietary  rights  in  the  soil,  that  it  was  ex- 
pressly enacted  that  every  dispute  between 
the  grantee  and  the  grantor  respecting  the 
proprietary  right  in  the  lands  was  to  be 
determined  by  the  Civil  Court ;  and  that  the 
grantees  or  possessors  of  the  lands,  until  dis* 
possessed  by  a  decree  0/  the  Civil  Courts  ivere 
to  be  considered  the  proprietors  of  the 
lands. 

The  case  was,  however,  different  with  re- 
spect to  grants  made  after  ist  December  1790 
and  before  a  Decennial  or  Permanent  Settle- 
ment of  the  lands  included  in  them.  Such 
grants,  having  been  declared  null  and  void 
by  the  Regulation  of  the  ist  December  1790, 
and  by  Section  10,  Regulation  XIX.  of  1793, 
were  not  lakheraj  grants  within  the  meaning  of 
Section  36,  Regulation  VIII.  of  1793,  or  the 
rule  for  the  Decennial  Settlement  of  which 
that  Section  was  a  re-enactment.  The  lands 
included  in  such  grants  were  deemed  part 
of  the  estate  to  which  they  belonged,  and 
the  rents  of  them  were  included  in  the  assets 
of  the  estate  upon  the  basis  of  which  the 
Government  revenue  was  fixed  ;  and  the 
lands,  notwithstanding  the  grants,  were 
assessed  to  the  public  revenue  as  part  of  the 
estate.  The  zemindar's  engagements  for 
the  revenue  included  such  lands,  and  they, 
as  well  as  all  the  other  lands  of  the  estate, 
were  liable  to  be  sold  for  any  arrear  of 
revenue. 

The  lands,  therefore,  were  not,  like  the 
lands  included  in  grants  made  prior  to  the  ist 
December  1 790,  held  free  from  the  payment 
of  revenue,  until  the  grants  should  be  declar- 
ed invalid  by  a  final  judicial  decree,  and  the 
lands  should  be  resumed. 

It  was  only  reasonacble  and  just  when  the 
grants  were  treated  by  Government  as  void  as 
against  Government,  and  no  effect  was  given 
to  them,  on  fixing  the  amount  of  revenue  to 
be  paid  for  the  estate,  that  the  zemindars 
who  were  assessed,  and  paid  revenue  for 
them,  should  be  allowed  to  treat  the  grants 
as  void  as  against  themselves,  and  should  be 
authorized  to  collect  the  rents  of  the  lands 
included  in  such  grants  in  the  same  manner 
as  they  would  have  done  if  such  grants  had 
not  been  made. 

The  grants  could  not  with  any  justice  be 
held  void  as  against  Government  as  regards 
the  assessment  of  revenue,  and  valid  as  against 
the  zemindars  as  regards  the  collection  of 
the  rents  upon  the  faith  of  which  they  engaged 
to  pay  the  revenue. 
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It  was  not  only  considered  right  that  the 
zemindars  who  had  then  assessed,  and  had 
engaged  with  the  Government  for  the  revenue 
upon  the  faith  that  the  grants  were  void, 
should,  in  lieu  of  the  revenue  for  which  they 
engaged,  be  entitled  to  collect  the  rents  of 
the  lands;  but  it  was  also  considered  right 
that  they  should  have  the  same  summary 
remedies  for  collecting  these  rents  as.  if  the 
grants  had  not  existed,  and  that  they  should 
not  be  compelled  to  resort  to  a  Court  of  law  to 
have  the  grants  declared  invalid  before  they 
could  collect  the  rents. 

No  one  would  have  engaged  by  a  perma- 
nent  settlement  to  pay  revenue  to  Govern- 
ment for  lands  included  in  lakheraj  grants 
subsequent  to  the  I  St  December  1790,  if  he 
had  not  been  authorized  to  collect  the  rents 
before  the  grants  should  have  been  declared 
void  by  a  decree  of  the  Civil  Court.  No 
such  decree  was  necessary  before  the  Go- 
vernment could  assess  the  lands ;  and  it  was 
not  considered  necessary  or  expedient  to  re- 
quire such  a  decree  as  in  the  case  of  grants 
prior  to  the  ist  December  of  I790>  before 
the  zemindar  could  collect  the  rents. 

It  was,  therefore,  enacted  by  Section  10, 
Regulation  XIX.  of  i793>  ^^at  all  grants  for 
holding  lands  exempt  from  the  payment  of 
revenue,  which  had  been  made   after  the 
I  st  December  1790,  or  which  should  there- 
after be  made  by  any  other  authority  than 
that  of  the   Governor-General  in    Council, 
should  be  null  and  void,  and  that  no  length 
of  possession  should  thereafter  be  considered  j 
to  give  validity  to  such  grant,  either  with  j 
regard  to  the  property  in  the  soil  or  the 
rents  of  it.    The   Section   then  proceeded 
thus:   "And  every  person  who  now    pos- 
"  sesses  or  may  succeed  to  the  proprietary  j 
"  rights  in  any  estate  or  dependent  talook,  or 
"  who  now  holds  or  may  hereafter  hold  any 
"  estate  or  dependent  tsdook  in  farm  of  Go- 
"  vemment,  or  of  the  proprietor,  or  any  other 
person,  and  every  officer  of  Government 
"  appointed  to  make   the   collections  from 
"  any  estate  or  talook  held  khas,  is  author- 
"ized   and    required   to  collect    the    rents 
"from  such  lands  at  the  rates  of  the  per- 
"  gunnah,  and  to  dispossess  the  grantee  of 
"the  proprietary  right  in  the  land,  and  to 
"  re-annex  it  to  the  estate  or  talook  in  which 
"it  may  be  situated,  without  making  pre- 
"  vious  application  to  a  Court  of  Judicature, 
"or  sending  previous  or  subsequent  notice 
"  of  the  dispossession  or  annexation  to  any 
"officer  of    Government;    nor    shall    any 
"  such    proprietor,    farmer,    or    dependent 
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"  talookdar,  be  liable  to  an  increase  of  assei 
"  ment  on  account  of  such  grants  which 
"  may  resume  and  annul,  during  the  time 
"  the  engagements  that  he  may  be  under  1 
"  the  payment  of  the  revenue  of  such  esti 
"or  talook  when  the  grants  may  be  so 
"  sumed  and  annulled.     The  managers 
"the  estates  of  disqualified   proprietors 
"  of  joint  undivided   estates  are  authoriz 
"  and  required  to  exercise,  on  behalf  t>£  1 
"proprietors,  the  powers  vested  in  propr 
"  tors  by  this  Section. 

It  has  been  shown  that,  after  a  perman^ 
settlement,  the  Governor-General  in  Coax 
could  not  alienate  the  rents  which  belong 
to  the  zemindars  as  the  proprietors  of  1 
sojl.  The  words  "  by  any  other  authoi 
than  that  of  the  Governor  General 
Council"  in  Section  10  were  applicable 
grants  to  hold  exempt  from  the  payment 
Government  revenue,  but  were  wholly  oat 
place  if  the  words  "exempt  from  the  pi 
ment  of  revenue"  are  to  be  read  as  synony 
ous  with  the  words  "  exempt  from  the  ps 
ment  of  rent  to  the  zemindar  or  his  heir 
inasmuch  as  such  a  grant  would  not  h: 
been  binding  if  made  by  the  Govern 
General  in  Council. 

Grants  made  after  the  ist  December  17 
to  hold  lands  exempt  from  the  payment 
revenue  being  void,  and  the  zemindars  be! 
assessed  by  the  Permanent  Settlement 
the  revenue,  whether  the  lands  included 
the  grants  exceeded  100  beegahs  or  r 
no  such  distinction  was  necessary,  ^ 
reference  to  grants  made  after  the  ist  Decc 
ber  1 790,  between  cases  in  which  the  lai 
should  exceed,  and  those  in  which  t1 
should  not  exceed  100  beegahs,  as  was  m: 
by  Sections  4,  5,  6,  and  7  of  Regulat 
XIX.  of  1793  in  the  case  of  grants  ms 
prior  to  the  1st  December  1790. 

The  words  "  whether  exceeding  or  un 
100  beegahs"  in  Section  10  are  clear  s 
intelligible  if  the  word  "revenue"  is  to 
read  as  revenue,  but  wholly  useless  and  1 
intelligible  if  the  word  revenue  is  to  be  t\ 
as  synonymous  with  "rent." 

Further,  it  was  considered  right  to  { 
a  zemindar  who  should  engage  for 
revenue  the  same  benefit  of  nullum  tern 
as  the  Government  itself  should  have  \ 
as  regards  grants  exempt  from  the  paym 
of  revenue :  hence  the  use  of  the  words  "  j 
no  length  of  possession  shall  be  herea 
considered  to  give  validity  to  such  gran 
kz.  These  are  intelligible  if  the  Sectio; 
read  as  applicable  to   grants  to  hold 
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OBpt  from  the  pajment  of  revenue,  but  not 
if  the  word  "revenue*'  is  to  be  read  as 
^Donjmoiis  with  '*  rent/' 

Again,  it  was  fair  and  equitable  that  the 
aemiodars,  who  were  assessed,  and  paid 
revenue  for  the  lands  included  in  their 
estates,  should  not  only  be  entitled  to  the 
soil  and  to  collect  the  rents,  but  that  they 
should  have  the  same  power  to  coliect  the 
rents,  as  they  would  have  had  if  the  grants 
had  not  been  made,  and  that  they  should  not 
be  driven  to  a  Court  of  law  to  declare  the 
ianlidtty  of  the  grants,  either  for  the 
pmpose  of  entitling  themselves  to  the  rents, 
or  of  establishing  Uieir  rights  in  the  soil. 

Conseqaently,Section  lo  went  on  to  declare 
that  every  person  who  should  possess  the  pro- 
priciarT  right  in  the  estate  should  be  at 
nberty  to  collect  the  rents  from  the  lands  at 
the  rate  of  the  pergunnah,  and  to  dispossess 
the  grantee  of  ihe  proprietary  right  in  the 
iatd,  and  to  re-annex  it  to  the  estate  or 
tiiook  in  which  it  was  situate  without  mak- 
ing any  previous  application  to  a  Court  of 
Juitice. 

Again,  it  might  have  so  happened  that  a 
zemindar  would  refuse  to  enter  into  a  Decen- 
nial or  Permanent  Settlement  for  his  estate ; 
or  the  lands  might  be  let  in  farm  or  held 
khas;  or  a  zemindar  might  become  disquali- 
led.  To  provide  against  these  or  other  con- 
tiDgencies  under  which  the  estate  might  be 
let  in  farm  or  held  khas.  Section  lo  enabled 
that  any  person  who  might  hold  the  estate  in 
farm  of  Government,  and  every  officer  of 
Government  appointed  to  make  the  collec- 
tions from  any  estate  or  talook  held  khas, 
and  every  manager  of  an  estate  of  a  disquali- 
fied proprietor,  wcu  authorized  and  required 
to  exercise  ihe  powers  vested  in  the  pro- 
prietor. 

These  words  would  not  be  applicable  to  a 
lease  granted  by  a  zemindar  after  a  perma- 
nent settlement  to  hold  lands  free  from  rent, 
thoagh  they  were  peculiarly  applicable  to 
grants  made  before  a  permanent  settle- 
ment 

Mr.  Justice  Campbell  says  :  "  It  seems  to 
*\me  that,  in  regard  to  permanently-settled 
**  estates,  if  the  word  revenue  be  taken  to 
"  mean  the  revenue  payable  to  Government, 
*'the  law  treats  of  an  impossible  thing, 
'^and  deals  with  it  in  a  way  which  means 
**  nothing  at  all.  It  was  quite  impossible 
"tint  a  zemindar  or  any  one  else  could 
t  "gcun  away  the  Government  revenue, 
*'thai  reveane  having  been  already  definitely 


*'  fixed  in  a  lump  sum  payable  by  the  zemin- 
^'  dar.  To  declare  such  grants  invalid  would 
^^be  a  most  uncalled-for  and  meaningless 
"  provision.'* 

But  it  must  be  borne  in  mind  that  all  the 
lands  in  the -districts  intended  to  be  perma-. 
nentiy  settled  had  not  been  decennially  or 
permanently  settled  when  the  Code  of  1793 
was  passed;  and,  consequently,  it  was  just 
as  necessary  to  provide  against  lakheraj  grants 
which  might  be  made  between  the  ist  De- 
cember 1 790  and  the  Permanent  Settlement, 
as  it  was  to  provide  for  the  resumption 
of  similar  grants  which  had  been  made 
between  the  12th  of  August  1765  and  the 
I  St  of  December  1790. 

It  does  not  follow  that  because  it  would 
be  difficult  to  evade  the  new  law  by  making 
such  grants  after  the  ist  December  1790 
that  such  law  was  not  directed  against  such 
grants;  otherwise  it  might  be  argued  that 
the  most  effectual  law  was  not  directed 
against  the  ads  which  it  was  intended  to 
prevent,  and  must  be  construed  to  s^>ply 
to  something  else,  because  it  had  effectually 
prevented  the  mischief  against  which  it  was 
directed. 

If  Section  10  did  not  extend  to  grants  to 
hoM  lands  exempt  from  the  payment  of  re- 
venue made  by  a  zemindar  after  the  ist  Decem- 
ber 1790  and  before  a  permanent  settlement 
of  the  estate  to  which  the  lands  belonged, 
the  Regulation  contained  no  provision  against 
such  grants.  The  real  question  is  not 
whether  in  regard  to  grants  made  after  the 
ist  December  1790  and  after  a  permanent 
settlement  the  words  ''exempt  from  the  pay- 
ment of  revenue"  mean  exempt  from  the  pay- 
ment of  revenue  to  Government,  but  whether 
they  also  mean  exempt  from  the  payment  of 
rent  to  the  zemindar. 

It  appears  to  me  that  the  word  revenue 
as  used  in  the  Section  means  revenue,  and 
nothing  else,  but  that  it  includes  whatever 
was  Government  revenue  at  the  time  of 
making  the  grant  to  be  affected  by  the 
Regulation. 

If  a  law  should  enad  that  whoever 
should  clip  the  current  coin  of  the  realm 
should  suffer  a  particular  punishment,  it 
would  include  the  clipping  of  whatever  was 
current  coin  at  the  time  of  the  clipping ;  but 
if  would  not  include  the  clipping  of  any- 
thing which  was  current  coin  at  the  time 
of  passing  the  Ad,  and  which  should  cease 
to  be  current  coin  before  the  time  of  the 
clipping.    So,  a  grant  to  hold  free  from  the 
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payment  of  rent  would  be  a  grant  to  hold 
free  from  the  payment  of  revenue  if  made 
at  a  time  when  the  rent  was  public  revenue, 
but  not  if  made  after  rent  had  ceased  to  be 
public  revenue,  and  had  been  vested  by  law 
in  the  zemindars  as  proprietors. 

If  the  construction  which  I  put  upon  the 
words  of  Section  lo  is  correct,  the  word 
"revenue"  will  be  read  in  its  ordinary  and 
natural  sense;  the  provisions  of  the  Section 
will  be  natural  and  consistent  with  justice ; 
and  force  and  effect  will  be  given  to  every 
word  in  the  Section.  But,  if  the  construc- 
tion contended  for  by  the  plaintiff,  is  the 
right  one,  the  word  "  revenue"  must  be  read 
in  two  different  senses — one,  its  natural,  pro- 
per, and  ordinary  sense;  and  the  other,  a 
sefhse  in  which  it  is  never  used :  the  great- 
est injustice  will  be  done ;  and  no  force  or 
effect  can  be  properly  given  to  a  great  por- 
tion of  the  words  which  are  used  in  the 
Section. 

It  has  been  urged  that  the  recital  and 
provisions  of  Regulation  XLIV.  of  1793  show 
that  it  was  the  intention  of  Government  to 
restrict  the  powers  of  the  zemindars,  and  to 
prevent  them  from  making  rent-free  grants 
in  order  to  protect  the  heirs  of  the  zemindars 
and  also  the  Government  revenue. 

It  appears  to  me  that  the  argument  to  be 
drawn  from  Regulation  XLIV.  of  1793,  so  far 
from  being  in  favor  of  the  construction 
contended  for,  is  a  very  strong  argument  in 
support. of  the  view  which  I  take  of  the 
case. 

The  recital  is  as  follows  :— 

"The  public  demand  upon  the  estates 
of  the  proprietors  of  land,  with  whom  a 
settlement  has  been  or  may  be  concluded 
under  the  original  Regulations  .for  the 
Decennial  Settlement,  having  been  fixed 
for  ever,  it  is  to  be  apprehended  that  many 
proprietors,  either  from  improvidence, 
ignorance,  or  with  a  view  to  raise  money, 
or  from  other  causes  or  motives,  may  be 
induced  to  dispose  of  dependent  talooks 
to  be  held  at  a  reduced  jumma,  or  fix  the 
jumma  of  such  dependent  talooks  as  now 
exist  in  their  respective  estates  at  an  un- 
der-rate,  or  let  lands  in  farm,  or  grant 
pottahs  for  the  cultivation  of  land,  at  a 
reduced  rent  for  a  long  term  or  in  perpetu- 
ity. Such  engagements,  if  held  valid,  would 
leave  it  in  the  power  of  weak,  improvident, 
or  ill-disposed  proprietors  to  render  their 
property  of  little  or  no  value  to  their  heirs ; 
promote   vice  and    injustice;    occasion   a 
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permanent  diminution  of  the  resources  of 
the  Government  arising  from  the  lands^  in 
the  event  of  the  rent  or  the  revenue    re^ 
served  by  such  proprietors  being  insuffici- 
ent for   the  discharge   of  the   amount    of 
the  public  demand  upon   their  estates ;   be 
an  abuse  of  the  great  and  lasting  benefit 
which  has  been  conferred  upon  the  land- 
holders  by  the  possession  of  their  lands 
being  secured  to  them  in  perpetuity  at  a 
fixed  assessment ;  and,  moreover,  be  repug- 
nant to  the  ancient  and  established  usag^es 
of  the   country,   according  to  which   the 
dues    of    Government    from     the     lands 
(which  consist  of  a  certain  proportion   of 
the   annual   produce  of  every  beegah    of 
land   demandable  according  to  the   local 
ctistom  in  money  or  kind,  unttss  Govern- 
m^t  has  transferred  its  right  to  such  pro- 
portion    to    individuals  for    a    term     or 
in    perpetuity,    or  fixed    the    public    de- 
mand upon   the   whole   estate  of   a    pro- 
prietor of  land,  leaving  him  to  appropriate 
to  his  own  use  the  dij^erence  between   the 
value  of  such  proportion   of  the  produce^ 
and  the  sum  payable  to  the  public  so  long 
as  he  continues   to    discharge   the   laiterj 
are  inalienable  without  its  express  sanction. 
It  is  at  the  same  time  essential  that  pro- 
prietors of  land  should  have  a  discretion- 
ary  power  to  fix  the  revenue  payable  to 
their  dependent  .talookdars,  and  to  grant 
leases,  or  fix  the  rents  of  their  lands  for  a 
term  sufficient  to  induce  their  dependent 
talookdars,  under-farmers,  and  ryots  to  ex- 
tend and  improve  the  cultivation  of  their 
lands,  and  that  such  engagements  should  be 
held  inviolable  in  all  cases  where  they  may 
not  interfere  with  or  affect  in  any  shape  the 
primary  and  indefeasible  rights  of  Govern- 
ment.    Upon    the    above    grounds,     and 
as  the  proprietors  of  land  previous  to  the 
Decennial  Settlement  being  declared  per- 
petual were  not  entitled  to  enter  into  any 
engagements  with  their  dependent  talook- 
dars, under-farmers,  or  ryots,  for  a  period 
extending  beyond  the  term  of  their  |own 
engagements  with  the  public,  the  Governor- 
General   in   Council   has  enacted  as   fol- 
lows,'' &c. 

This  recital  shows — 

jst, — That  the  Legislature  drew  a  clear 
distinction  between  the  Government  demand 
or  revenue,  and  the  rent  payable  to  the 
zemindars  ; 

2nd, — That  they  foresaw  that  the  zemin- 
dars, having  been  declared  proprietors  of  the 
lands,  would  probably  grant  dependent  ta- 
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looks  or  leases  at  an  under-rate ;  and  that,  by 
itng  so,  thej  would  render  their  property  of 
finieorno  value  to  their  heirs,  and  occasion 
a  pamaaent  diminatioD  of  the  resources  of 
Goverameot  arising  from  the  lands,  in  the 
event  of  the  rent  or  the  revenue  reserved 
bj  such  propri^rs  being  insufficient  for  the 
(fscfaaige  of  the  public  demand  upon  their 
estates. 

jrd, — That  they  did  not  consider  that  Sec- 
tk»  10  of  Regulation  XIX.  of  1793  ^^  suffi- 
dent  to  restrain  the  mischief  so  contem- 
piaied. 

No  one  has  ventured  to  suggest  that  a 
grant  to  bold  land  free  from  the  payment 
of  all  revenue  except  a  nominal  revejiue 
voold  not  be  a  grant  to  hold  exempt  /rom 
the  payment  of  revenue  within  the  meaning 
of  Seaion  3  of  Regulation  XIX.  of  1793. 

If  the  word  "  revenue"  in  Section  10  is 
SfDonymQUB  with  rent,  and  if  a  reservation 
oif  a  nominal  rent  after  a  permanent  settle- 
ment is  sofficient  to  prevent  the  grant  from 
being  rent-free,  it  seems  to  follow  that  the 
resen'ation  of  a  nominal  revenue  in  a  grant 
Bade  after  the  ist  December  1790  and  be- 
fore a  permanent  settlement  would  be  sufii- 
ciexa  to  prevent  the  grant  from  being  a  grant 
u  hold  exempt  from  revenue.  Yet  no  one, 
1  presume,  would  contend  that  a  grant  by 
a  zemindar  or  aa  unauthorized  officer  of 
Government  made  before  the  ist  December 
1790,  or  after  the  ist  December  1790,  and 
before  a  permanent  settlement,  to  hold  lands 
of  large  annual  value  to  a  man  and  his  heirs 
ior  ever  at  a  nominal  revanue,  would  not 
fall  within  the  words  *'  exempt  from  the  pay- 
ment of  revenue,"  as  much  as  a  grant  to  hold 
wholly  exempt  from  the  payment  of  revenue 
vDald. 

It  would  be  idle  to  contend  that  grants 
in  perpetuity  made  without  the  auihority 
of  Government  at  a  mere  nominal:  revenue 
or  leot  before  the  ist  of  December  1790 
veie  not  invalid  iakheraj  grants,  because 
they  reserved  some  revenue,  and  were 
Bot,  therefore,  grants  to  hold  wholly  exempt 
horn  the  payment  of  revenue. 

As  I  understand  the  words  "  exempt  from 
the  payment  of  revenue"  in  Sections  3  and 
10,  Regulation  XIX.  of  1793,  ^^^X  i^^^Q 
exempt  from  the  payment  of  the  whole  or 
my  pari  of  that  which  the  grantee  would 
^UH  bum  hound  to  pay  as  revenue  in  the 
abieace  of  the  grant. 


If,  then,  Section  10,  Regulation  XIX.  of 
1793,  included  grants  to  hold  exempt  from 
the  payment  of  revenue,  it  operated  to 
prevent  grants  to  hold  at  nominal  or  in- 
adequate rents,  and  Regulation  XLIV.  of 
1 793  was  unnecessary. 

If,  however.  Section  10  did  not  extend 
to  rent-free  grants  after  a  Permanent  Settle- 
ment, there  was  nothing  to  prohibit  such 
grants. 

Now,  there  were  two  modes  by  which  the 
Legislature  might  have  provided  against  the 
mischief  contemplated  by  them  as  recited  in 
Regulation  XLIV.  of  1793. 

They  might  have  prevented  grants  at 
inadequate  rents  for  long  terms  or  in  per- 
petuity, either  by  compelling  the  zemindars 
to  reserve  adequate  rents  on  all  grants,  or  by 
restricting  their  right  to  make  grants  for 
any  term  exceeding  a  fixed  period. 

The  Legislature  thought  it  right  to  adopt 
the  latter  course,  and  they  fixed  the  term  at 
10  years,  and  introduced  Regulation  XLIV, 
of  1793  into  the  Code  for  that  purpose. 

By  the  2nd  Section  they  enacted — 

That  no  zemindar,  independent  talook- 
dar,  or  other  actual  proprietor  of  land,  nor 
any  person  on  their  behalf,  shall  dispose  of  a 
dependent  talook  to  be  held  at  the  same  or 
at  any  jumma,  or  foi  at  any  amount  the 
j  urn  ma  of  an  existing  dependent  talook,  for  a 
term  exceeding  10  years,  nor  let  any  land 
in  /arm,  nor  grant  pottahs  to  ryots  or 
other  persons  for  the  cultivation  of  the 
lands  for  a  term  exceeding  10  years. 

The  Section  then  prohibited  the  renewal  of 
leases  or  pottahs  at  any  period  before  the 
expiration  of  them  except  in  the  last  year; 
and  it  concluded  by  declaring  ''  that  all  eva- 
"  sions  of  the  prohibitions,  by  entering  into 
"  two  separate  engagements,  leases,  or  pottahs 
''  at  the  same  time ;  dating  an  engagement, 
'Mease,  or  pottah  subsequent  to  the  period 
''at  which  it  may  have  been  actually  exe- 
"cuted;  or  by  any  other  device,  shall  be 
"considered  as  an  infringement  of  them 
"and  every  engagement  fixing  the  jumma 
"  of  a  dependent  talookdar,  and  every  lease 
"  or  pottah  which  has  been  or  may  be  con- 
*' eluded  or  granted  in  opposition  to  such 
"  prohibition,  is  declared  null  and  void." 

I  have  set  out  the  words  of  so  much  of  the 
above  Section  as  bears  upon  the  point  under 
consideration,  as  it  is  not  printed  in  the  ordi- 
nary collections  of  the  Regulations. 
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The  Section  avoided  all  leases  and  pottahs 
for  the  cultivation  of  lands  for  a  term  ex- 
ceeding ID  years,  whether  they  reserved  a 
full  rent  or  a  nominal  rent  or  no  rent  at  all. 
It  did  not  require  leases  or  grants  for 
periods  not  exceeding*  lo  years  to  reserve 
an  adequate  rent  or  a  nominal  rent,  or  any 
rent  at  all. 

By  Section  6  it  was  expressly  enacted  that 
"  nothing  in  the  Regulation  should  be  con- 
''  strued  to  prohibit  a  zemindar,  independent 
''  talookdar,  or  other  actual  proprietor  of  land, 
"  from  selling  f  giving,  or  ol  her  wise  disposing 
'*  of  any  part  of  his  lands  as  a  dependent 
"talook."    . 

This  provision  was,  however,  subject  to 
Section  2,  which  declared  that  the  grant  should 
not  be  for  a  term  exceeding  10  years. 

I  have  read  the  precise  words  of  Section 
6,  inasmuch  as  the  two  Judges,  who  formed 
the  majority  of  the  Court,  and  whose  judgment 
prevailed  in  Rajah  JVIodhnarain's  case,  to 
which  I  shall  presently  refer,  declared  that 
the  power  of  creating  dependent  talooks  or 
granting  leases  at  any  rent  was  fully  ac- 
corded ;  and  they  referred  to  Section  6, 
Regulation  XLIV.  of  1793,  in  support  of  that 
doctrine. 

Regulation  XLIV.  then  proceeded  to  declare 
that  all  grants  to  dependent  talookdars,  and 
all  leases  and  pottahs  to  ryots,  with  certain 
exceptions,  should  stand  cancelled  by  a  sale 
for  arrears  of  revenue. 

Section  8  provided  that  nothing  in  the 
Regulation  contained  should  be  deemed  to 
prohibit  actual  proprietors  of  land  from 
granting  leases  or  pottahs  of  ground  for  any 
term  of  years  or  in  perpetuity  for  the  erec- 
tion of  dwelling-houses  or  buildings  for 
carrying  on  manufactures  or  for  gardens  or 
for  other  purposes,  or  for  offices  for  such 
houses  or  buildings. 

Grants  for  the  purposes  mentioned  in 
Section  8  were  amongst  those  excepted  from 
the  provisions  of  Section  5,  and  consequent- 
ly were  binding  upon  a  purchaser  at  a  sale 
for  arrears  of  revenue. 

The  only  distinction  made  by  Regulation 
XLIV.  between  grants  and  leases  for  the 
purposes  mentioned  in  Section  8  and  those 
for  other  purposes  was,  that  the  former  might 
be  granted  fur  any  term  or  in  perpetuity,  and 
were  not  invalidated  by  a  sale  for  arrears  of 
revenue,  whilst  the  others  could  not  be  grant- 
ed for  a  period  exceeding  ten  years,  and  were, 
according  to  Section  5,  to  stand  cancelled  in 
the  event  of  a  sale  for  arrears  of  revenue. 


So  careful  was  the  Legislature  to  protect   | 
leases  whether  for  a  term  of  years  or  in   i 
perpetuity  for  the  erection  of  dwelling-houses   ' 
or  buildings  for  carrying  oat  manufactures 
or  for  gardens  or  other   similar  purposes, 
that  such  leases  were  expressly  made  binding 
upon  a  purchaser  at  a  sale  for  arrears  of 
revenue. 

Is  it  probable,  then,  that  the  Legislature 
would  have  authorized  the  grantors  them- 
selves or  their  heirs  to  treat  such  leases  as 
invalid  if  some  rent,  however  nominal,  should- 
not  be  reserved  ? 


It  may  be  convenient  if  I  allude  in  this 
place  to  an  argument  put  forward  with  re- 
ference to  the  following  words  in  Section  i, 
Regulation  XLIV.  of  1793:  **Such  engage- 
ments" (referring  to  engagements  at  under- 
rates or  reduced  rates),  "  if  held  valid,  would 
"  occasion  a  permanent  diminution  of  the  re* 
"sources  of  Government  arising  from  the 
"lands,  in  the  event  of  the  rent  or  revenue 
"reserved  by  such  proprietors  being  in- 
"  sufficient  for  the  discharge  of  the  amount 
"  of  the  public  demand  upon  their  estates." 

It  was  contended  that  it  was  the  intention 
of  Government  to  compel  the  zemindars, 
after  the  Permanent  Settlement,  'to  continue 
to  collect  the  Government's  portion  of  the 
produce  of  each  beegah  of  land  in  order  that 
they  and  their  heirs  might  be  in  a  condition 
to  discharge  the  revenue,  and  that  the  aris* 
tocracy  which  the  Government  had  ^created 
might  be  maintained,  or,  to  use  the 
words  of  Mr.  Justice  Trevor :  "  That  pre- 
vention was  considered  better  than  cure;" 
that  the  Government  might  not  wish  to 
sell  for  arrears,  or  that  the  arrears  might  not 
be  realized  by  the  sale. 

I  find  no  such  intention  declared  or  even 
implied  in  the  preamble  of  Regulation  XLIV. 
or  in  any  other  part  of  the  Code.  It  appears  to 
me  to  rest  merely  in  imagination.  The  security 
and  resources  of  Government  would  doubtless 
have  been  diminished,  if  grants  for  long  terms 
or  in  perpetuity  made  after  a  permanent 
settlement  at  nominal  or  inadequate  rents 
had  been  allowed  to  stand  good  as  against  a 
purchaser  in  the  event  of  a  sale  for  arrears 
of  revenue. 


1 


The  mischief  contemplated,  as  regards  the 
injury  likely  to  be  done  to  heirs  by  impro- 
vident grants  made  by  their  ancestors,  was 
provided  against  by  Section  2,  which  render- 
ed void  all  grants  of  leases  or  pottahs  for  a 
term  exceeding  10  years.  The  mischief  as 
regarded  the  diminution  of  the  security  and 
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the  lesoorces  of  Government  was  provided 
against  bj  Section  5,  which  declared  that  all 
giaais,  except  those  included  in  Sections  7 
and  8,  should  stand  cancelled  in  the  event  of 
a  sale  for  arrears  of  revenue. 

In  considering  the  question  whether  the 
Tords  **  exempt  from  the  paymefit  of  re- 
venue" in  Section  10,  Regulation  XIX  of 
i793t  were  intended  to  apply  to  leases  or 
pants  made  by  zemindars  or  other  proprie- 
tors after  a  permanent  settlement  to  hold  free 
bom  the  payment  of  rent  to  them  or  their 
hdrs,  it  is  important  to  remark  that  by 
Section  14,  Regulation  XLI.  of  1793.  it  was 
enacted  that,  in  framing  the  Regulations,  the 
same  descriptions  and  terms  were  to  be 
applied  to  the  same  descriptions  of  things,  In 
order  that  rights,  property,  and  all  persons 
and  things  might  be  uniformly  described 
throoghout  the  whole  of  the  Code;  that  in 
Regulation  XIX.  of  1793  ** revenue"  and 
"rent'*  are  used  as  designating  two  distinct 
th'in^;  and  that  in  that  Regulation  the 
words  ''  grants  to  hold  land  exempt  from  the 
pajment  of  revenue"  were  substituted  for 
ilie  words  "  rent-free,"  which  were  used  in 
ibe  Regulation  of  the  ist  December  1790. 

The  following  propositions  are,  I  think, 
dear  as    regards    permanently-settled    es- 

imcs:— 

/i/.— That  the  only  revenue  payable 
to  Government  for  an  estate  is  that  which 
the  zemindar  has  engaged  to  pay  to  Go- 
vmnnent. 

W. — ^That  the  zemindars  are  proprietors 
ofihesoil.  (Regulation  II.  of  1793,  Sec- 
tion I ) 

yd. — ^That,  as  such,  they  are  entitled  to 
the  rents  of  the  lands  included  in  their 
estates  and  to  distrain  for  such  rents. 
(Regulation  XIX.  of  1793,  and  XVII.  of 
1793,  Sections  i  and  2.) 

^A.— That  such  rents,  being  the  property 
o(  the  zemindars,  and  not  the  property  of 
Government,  are  not  Government  revenue, 
tad  cannot  be  alienated  by  Government,  and 
(hat  the  zemindars  are  not  bound  to  account 
fer  or  pay  over  to  Government  any  portion  of 
iheir  rents. 

It  leems  to  follow — 

/!/.— That,  after  a  permanent  settlement, 
•grant  by  a  zemindar  to  hold  lands  "  rent- 
tne***!)  not  a  grant  to  hold  free  from  the 
fmient  of  revenue. 
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2nd, — That  such  a  grant  is  voki  as  against 
a  purchaser  at  a  sale  for  arrears  of  revenue  ; 
but  that,  as  long  as  the  revenue  is  paid,  it 
cannot  be  treated  by  Government  as  a 
nullity  as  affecting  their  interests  injuri- 
ously. 

3rd, — ^That  a  rent-free  grant  cannot  be 
treated  as  a  nullity  by  the  grantor  or  his 
heirs  or  by  any  person  claiming  through 
him. 

I  will  now  proceed  to  consider  the  author- 
ities bearing  on  the  question  before  us. 

It  was  said  by  Mr.  Justice  Campbell  that 
"  there  are  very  few  cases  on .  the  subject, 
because  no  one  ever  thought  of  any  other 
construction  than  that  Section  10  applies  to 
rent-free  grants  made  by  a  zemindar  after  a 
permanent  settlement."  I  find  no  tradition 
to  that  effect  in  any  reported  case,  or  in  any 
history  of  the  Permanent  Settlement.  The 
assertion  is  not  borne  out  by  any  treatise  or 
by  the  declarations  or  arguments  of  any  of 
the  Judges  or  pleaders  who  were  concerned 
in  any  of  the  cases  in  which  the  question 
arose. 

The  earliest  case  which  I  have  been  able 
to  find  upon  the  subject  was  directly  opposed 
to  that  construction,  and  I  see  no  reason  to 
think  that  the  Judges  who  decided  it  were 
wanting  in  experience.  The  case  to  which  I 
refer  is  that  of  Paramanick  versus  Odeynaran 
Mundel  reported  in  6  Sudder  Dewanny  Re- 
ports, Select  Cases,  p.  281. 

That  case,  which  was  cited  in  argument 
before  us,  was  decided  in  the  year  1840, 
more  than  a  quarter  of  a  century  nearer 
than  the  present  time  to  the  date  of  the 
enactment  upon  which  we  are  now  called 
upon  to  put  a  construction,  and  when  the 
Judges  must  have  had  means,  at  least  as 
good  as  we  have  at  this  day,  of  knowing 
what  was  the  general  opinion,  if  there  was 
any  upon  the  subject. 

In  that  case,  the  plaintiff  purchased  the 
rights  and  interests  of  one  Doorga  Dass  in  a 
putnee-talook,  and  sued  to  recover  a  tank 
within  that  talook.  The  land  in  which  the 
tank  was  made  was  granted  in  12 17  B.  S., 
before  theputnee  was  created,  to  the  defend- 
ant's father  by  the  zemindar  to  be  held 
rent-free.  The  Judge  gave  a  decree  for  the 
plaintiff  upon  the  ground  that  no  such  grant 
made  after  the  Decennial  Settlement  could 
stand,  but  upon  appeal  to  the  Sudder  Court 
the  decree  was  reversed. 

Mr.  Dick  said :  "  The  argument  of  the 
Judge  as  to  rent-free  grants  a/ier  the  Decen- 
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nial  Settlement  does  not  apply.  That  will  be 
applicable  should  the  rights  of  the  zemindar 
be  sold  for  arrears  of  revenue,  but  can  never 
apply  to  the  case  of  a  purchaser  of  the  mere 
rights  and  interests  of  the  putneedar."  The 
other  Judge,  Mr.  Tucker,  said :  "  7 he  tank 
has  been  improperly  called  lakheraj.  It  is 
not  lakheraj,  for  it  has  not  been  exempted 
as  such  from  the  general  estate  for  which 
the  zemindar  pays  revenue  to  Government, 
The  zemindar  himself  gave  a  rent-free  grant 
of  it  to  the  appellant-defendant's  father,  and 
subsequently  sold  the  talook  in  which  it  is 
situated  in  putnee.  The  respondent  has 
succeeded  to  the  rights  of  the  pulnee,  but 
cannot  touch  the  previous  grant  to  the  ap- 
pellant's father." 

Here,  then,  was  an  express  decision  not 
based  upon  the  ground  that  the  land  granted 
was  for  a  tank,  nor  upon  the  ground  that  the 
water  of  the  tank  was  rent  or  revenue.  It 
was  decided  upon  general  principles  appli- 
cable to  all  rent-free  grants  made  after  ist 
December  1790  and  after  a  permanent  settle- 
ment. 

The  rule  laid  down  in  that  case  was  followed 
by  that  of  Hurree  Mohun  Doss  versus  Pran 
Kissen  Rae,  decided  in  1847,  and  reported  in 
the  Sudder  Decisions  for. that  year,  p.  447. 
In  that  case  it  was  held  that  a  grant  rent- 
free  of  land  upon  which  a  tank  had  been 
dug  was  good  even  as  against  a  purchaser 
for  arrears  of  revenue.  If  Section  8,  Regula- 
tion XLIV.  of  i793»  ^*d  required  the  reserva- 
tion of  a  rent,  the  grant  would  have  been  in- 
valid. The  decision  is  an  authority  that  a 
reservation  of  rent  was  not  necessary. 

The  case  was  decided  upon  general  princi- 
ples, and,  no  doubt,  was  correctly  decided. 
Section  8,  Regulation  XLIV.  of  1793,  allows 
grants  to  be  made  for  long  terms  or  in  per- 
petuity for  *'  other  purposes"  of  a  nature  simi- 
lar to  those  particularly  described  therein ;  and 
a  grant  for  the  digging  of  a  tank  was,  no 
doubt,  a  grant  for  the  purpose  within  the 
meaning  of  Section  8.  There  was  clearly  no- 
thing in  that  Section  which  rendered  a  re- 
servation of  rent  necessary.  The  only 
question  was  whether  Section  10,  Regulation 
XIX.  of  1 793,  had  the  effect  of  requiring  some 
rent.  Leases  under  Section  8  of  Regulation 
XLIV.  of  1793  were  expressly  exempted  from 
Section  5,  and  were,  therefore,  good  as  against 
a  purchaser  for  arrears  of  revenue,  unless 
they  were  rendered  void  by  Section  10. 
The  Court  held  that  it  was  not  lakheraj 
under  that  Section. 


In  the  case  of  Eaboo  Modhnarain  Singh 
versus  Ameeroonnissa  Begum,  Sudder  Deci- 
sions for  1852,  page  967,  the  plaintiff  claimed 
to  recover  pertain  land  which  had  been  grant- 
ed rent-free  by  his  ancestor.  It  was  contend- 
ed that  the  grant  was  void  under  Section  10^ 
Regulation  XIX.  of  1793.  But  the  Court 
held  that  the  plaintiff  could  not  repudiaie 
his  own  act  and  that  of  his  ancestors. 
That  was  decided  upon  a  well-known  gene- 
ral principle  that  an  heir  claiming  through 
his  ancestors  cannot  invalidate  the  grant 
of  his  ancestors  of  property  which  he  claims 
by  descent  from  them. 

In  the  case  No.  1157  of  1854,  the  plaintiff 
sued  for  the  resumption  and  assessment  of 
certain  lands  granted  rent-free  for  the  purpose^ 
of  digging  tanks.  The  Principal  Sudder 
Ameen  dismissed  the  suit  upon  the  ground! 
that  the  grants  were  good  under  Section  Z^\ 
Regulation  XLIV.  of  1793.  The  Judge  re* 
versed  the  decision,  on  the  ground  that  the! 
sunnud  on  which  the  lakhqraj  depended! 
was  invalid.  He  held  that  the  grant  was  void! 
under  Section  10,  Regulation  XIX.  of  i793«1 
The  Sudder  Court  held  that  the  decision  of  I 
the  Judge  was  incorrect ;  that  the  case  waftj 
one  between  landlord  and  tenant  under  Sec- ! 
tion  8,  Regulation  XLIV.  of  1793,  and  not 
under  tlie  Resumption  Laws  ;  and  they  re*  1 
manded  the  case.  j 

I 

That  case  was  followed  by  :he  case  No»i 
336  of  1857,  Sudder  Decisions,  1858,  pag^ 
968. 

In  the  face  of  all  these  cases,  I  know  not] 
how  it  can  be  asserted  that  no  one  everj 
thought  of  any  other  construction  than  thatJ 
which  is  contended  for.  The  only  case  in  | 
which  I  find  that  such  a  construction    wat: 

^  ^ ,     ^  ever  put  upon  the  Section  \ 

.sc-  nf..  .n?'"""''    »s  that  of  Rajah  Modhna- 

1853,  pagre  395.  •      c-      u  .   Ai A 

ram  Smgh  versus  Ahmed 
All  Khan. 

In  that  case  Ahmed  All  Khan  was  plaint- 
iff. He  sued  to  recover  possession  of  cer- 
tain lands  given  to  him  by  Rajah  Mitterjeet 
Singh,  the  defendant's  ancestor,  in  121 1 
Hijree,  in  exchange  for  a  copy  of  the  Koran « 
and  from  which  the  defendant,  .Rajah  Modh- 
narain Singh,  the  heir  of  Rajah  Mitterjeet 
Singh,  had  ousted  him,  claiming  a  right  to 
do  so  under  the  provisions  of  Section  10. 
The  Principal  Sadder  Ameen  held  that  the 
grant  of  the  defendant's  ancestor  was  valid, 
and  that  it  could  not  be  ignored  under  Sec- 
tion 10,  Regulation  XIX.  of  1793,  and  he 
gave  the  plaintiff  a  decree  for  possession  of 
the  land  to  be  held  rent-free. 
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Tlie  Additional  Judge,  on  appeal, 
beid  that  the  plaintiff  was  entitled  to 
possession  upon  condition  of  his  paying 
rem  for  the  land,  upon  the  ground 
tiut  Section  lo.  Regulation  XIX.  of  1793, 
did  HOC  sanction  the  grant  of  any  land  made 
aoer  isc  December  1790  exempt  from  the 
pajmemof  revenue. 

On  appeal,  two  of  the  Judges  of  the 
Sadder  Cbart,  Sir  Robert  Barlow  and  Mr. 
fiony  Colvin,  held  that  the  grant  was  void 
mder  Section  lo.  Regulation  XIX.  of  1793; 
that  the  decisions  of  both  the  Lower  Courts 
itrc  wrong;  and  that  defendanl'  was 
atUled  to  take  possession  of  the  estate^ 
BOtvithstanding  the  plaintiff  had  been  in 
lodistarbed  possession  under  the  grant  for 
apvards  of  50  years ;  and  they  held  that 
the  plaintiff  was  not  entitled  to  either  a 
pioprietary  right  in  the  land  or  to  a  right  to 
possession  upon  paying  rent  for  it. 

Mr.  Dick,  however,  with  his  usual  good 
pODg  common  sense  and  earnest  desire  to  do 
jiBtice,  said  :  **  I  concur  with  the  Principal 
Sadder  Ameen  that  the  grant  is  not  resumable 
bjr  tbe  Juirs  of  the  grantor,  and  that  Section 
10,  Regulation  XIX.  of  1793,  does  not  apply 
i9  tht  case.     The  law  could  not  intend  to 
declare  that  the  party  who  had  made  the 
gnnt  could  at  pleasure  resume  it,  whether 
given  for  a  valuable  consideration  or  not, 
or  intend  to  entitle  the  heirs  of  such  grantor 
U)  resnme.    This  would  be  authorizing  such 
Persons  to  repudiate  their  own  aOs  and  the 
•^  of    their    ancestors.      Grants    of  the 
Mteff  in  question^  quoad  the  grantors  and 
l^  heirs,   affect  not  the   public    revenue. 
TkejF  affect  merely  their  aivn  rental.     The 
grantor  continues   himself  to  pay    the  re- 
^f93u,  and,  if  he  do  not,  the  estate  is  sold  ; 
iod  then  the  grant  becomes  null  and  void. 
The  law,  Section  10,  Regulation  XIX.  of 
I793f  v^  enacted  to    prevent    alienations 
prejQdicial    to    the    security  of  the  public 
tevenue  not  to  enable  the  heirs  of  proprie- 
te  (whose  ancestors'  ads  are    theirs)    to 
profit  by  their  own  wrong.      The  proprietors 
Wd  their  successors,  who  were  authorized 
lo  lesume  at  pleasure,  are  -not  those  who 
Uk  the  grants  or  their  hereditary  success- 
Mi   An  auction-purchaser   can   annul   all 
purts  and  alienations.    This  the  law  de- 
fies.    All  bond-fide  alienations  are  bind- 
«V  on  those  who  made  them  and  their  heirs, 
Tk's  Justice   requires,    and    our   precedents 
ine  decided:'     * 

%  that  decision  the  plaintiff  was  deprived 
it  hadt  wb;cb  be  had  obtsuned  for  a  valu- 


able consideration  from  the  defendant's 
father,  and  of  which  he  had  held  possession 
for  34  years  in  the  lifetime  of  the  father, 
and  17  in  the  time  of  the  defendant  himself 
after  his  father's  death.     ' 

The  plaintiff's  pleader,  Moonshee  Ameer 
All,  cited  on  behalf  of  his  client  the  case  of 
Paramanick  vs,  Odeynaran  Mundel  to  which 
I  have  referred ;  yet  the  Judges  did  not  in 
their  judgment  refer  to  that  case  or  give  a 
single  reason  for  holding  that  Section  10, 
Regulation  XIX.  of  1793,  was  opposed  to 
such  alienations,  notwithstanding  it  had  been 
expressly  decided  15  years  previously  in  the 
case  to  which  I  have  just  referred,  and 
which  was  brought  to  their  notice,  that  Sec- 
tion 10  did  not  apply  to  rent-free  grants 
made  by  a  zemindar  after  a  decennial'  or 
permanent  settlement. 

They  added  "  but  the  power  of  creating 
dependent  talooks  or  granting  leases  at  any 
rent  is  fully  accorded,"  and  they  referred,  in 
support  of  that  proposition,  to  Section  6, 
Regulation  XLIV.  of  1793,  and  to  Regula- 
tions V.  and  XVIII.  of  181 2,  which  do  not 
even  use  the  word  "  rent." 

This  case  seems  to  have  been  the  origin 
of  the  impression  that  grants  not  reserving 
any  rent  are  void,  but  that  grants  which  re- 
serve a  mere  nominal  rent  are  valid  and 
binding.  I  cannot  hold  myself  bound 
by  such  a  decision. 

The  two  Judges,  in  their  judgment,  re- 
ferred, in  support  of  their  construction  of 
Section  10,  to  the  language  of  the  Sudder 
Court  in  the  case  of  Sheikh  Shtifaetoollah  vs. 
Joy  Kissen  Mookerjee,  Sudder  Decisions  for 
1848,  page  462;  but  they  appear  to  have 
entirely  misunderstood  the  passage.' 

It  is  as  follows : — 

"  In  the  absence,  however,  of  any  such 
"  provision  as  that  of  Section  10,  Regulation 
"XIX.  of  1793,  ^t  appears  to  us  that  the 
"  Courts  of  Justice  must  have  held  that 
**  grants"  (that  is  grants  to  hold  exempt  from 
the  payment  of  revenue)  "  made  at  a  period 
"subsequent  to  the  date  of  the  Permanent 
"  Settlement  are  null  and  void.  It  is  a  nar- 
"  row  and  contracted  view  to  suppose  that 
"the  Permanent  Settlement  consists  of 
"nothing  more  than  the  obligation  on  the 
"part  of  the  zemindar  to  pay  a  certain 
**  amount  of  revenue  to  the  Government. 
"  The  Permanent  Settlement  is  a  compact  by 
"  which  the  zemindar  engages  on  his  part  to 
"  pay  a  fixed  amount  of  revenue  to  the  State, 
♦*  and  the  State,  on  ils  part,  guarantees  to  the 
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^*  zemindar,  by  means  of  its  judicial  and 
** fiscal  administration,  the  integrity  of  the 
^' assets  from  which  that  revenue  is  derived, 
"  and  which,  in  faCl,  constitutes  the  Govern- 
"  ment*s  own  security  for  the  realization  of 
"  its  revenue.  The  declaration  to  the  ze- 
"  mindars  and  other  proprietors  of  land  that 
*'  the  jumma  assessed  upon  their  lands  is  fixed 
'*for  ever  (Section  3,  Regulation  I,  1793) 
"carries  with  it,  by  necessary  implication,  a 
"rule  of  the  nature  laid  down  in  Section  10, 
**  Regulation  XIX.,  1793/' 

It  is  clear  that  the  fixing  of  the  revenue 
for  ever  could  not  have  been  held  to  have 
carried  with  it,  by  implication,  a  rule  that 
all  grants  by  a  zemindar  not  reserving  rent 
to  himself  should  be  void  as  against  the 
grantor  himself  and  his  heirs ;  and  that  he 
might  consequently  sell,  and  then  take 
away  from  the  purchaser,  that  which  he  had 
sold. 

The  suit  in  that  case  was  to  resume  and 
assess  invalid  lakheraj  lands,  not  to  recover 
lands  which  the  zemindar  or  his  ancestor 
had  sold.  The  Court  entered  fully  into  the 
whole  case,  pointed  out  the  distinction  be- 
tween grants  prior  and  those  subsequent  to 
rst  December  1790;  and  they  held  that  the 
nullum  tempus  Clause  in  Section  10  applied 
to  such  grants,  and  that  the  general  provi- 
sion as  to  12  years  in  Section  14  of  the 
Regulation  for  the  limitation  of  suits  (III.  of 
1793)  did  not  apply  to  a  suit  for  resump- 
tion of  lands  held  under  invalid  lakheraj 
grants. 

The  meaning  of  the  passage  referred  to 
is  very  clear.  It  entirely  corroborates  my 
view  of  the  case.  It  is  this,  that,  even 
without  any  express  declaration,  such  as  that 
contained  in  Section  10,  grants  by  unauthor- 
ized persons  alienating  the  revenue  of  an 
estate  would  have  been  void  as  against  Go- 
vernment and  all  persons  who  derived  title 
through  Government,  and  that  Government 
guaranteed  to  the  zemindar  the  integrity  of 
the  assets  upon  the  basis  of  which  the  Per- 
manent Settlement  of  their  estate  was 
made,  and  that  the  zemindars  should  be  en- 
titled to  the  rents  of  all  lands  in  respect  of 
which  they  engaged  to  pay  revenue.  It  did 
not  mean  that  the  Government  guaranteed  to 
the  zemindars  that  they  might  repudiate 
their  own  grants  or  those  of  their  ancestors. 

The  dictum  in  the  2nd  Full  Bench  case  up- 
held the  ruling  in  Rajah  Modhnarain's  case. 
Mr.  Justice  Norman,  then  Officiating  Chief 

Justice,  after  referring  to  the  preambles  of 
legttlations  XIX,  of  1793  and  XLIV.  of 


1793,  says  :  "  Reading  those  Regulations  Z^- 

**  gether,  it  seems  to  hav<e 

DorteVfj^re^^^  ^^'  "  ^^"  ^^«  intention  of  ibtt 
^       '  ^      *  '*  legislature  to  treat  tb^ 

"  zemindars  as  agents  or  trustees  for  i^^ 
"  Government,  and,  as  such,  bound  to  coUecS 
"  the  Government  share  of  the  produce  frotm 
"  each  and  every  beegah  of  land  within  thezr 
*'  zemindar ee'^ 

With  all  deference,  this  appears  to 
to  be  in  direct  opposition  to  one  of 
fundamental  principles  of  the  Permanent 
Settlement,  by  which  the  zemindars  were 
for  the  first  time  declared  to  be  thc^ 
proprietors  of  the  lands.  If  the  zemin- 
dars were  agents  or  trustees  for  the  Gk>* 
vQxnment  for  collecting  its  share  of  the  pro- 
duce, they  would  liave  been  bound  to  pay 
over  to  Government  the  collections  when 
made,  and  they  would  not  have  fulfilled  their 
agency  or  trust  by  collecting  a  mere  nominal 
rent  for  lands  of  large  value. 

If  they  were  trustees  or  agents  for  Govern^ 
ment,  and  not  bound  to  account  for  or  pay 
over  the  collections  when  made,  we  have  the 
anomaly  of  an  agent  or  trustee  bound  to  col- 
lect that  which  he  is  not  liable  to  pay  over, 
and  for  which  he  is  not  bound  to  account. 

The  fact  is,  as  soon  as  an  estate  was 
permanently  settled,  the  Government  became 
entitled  to  receive  the  amount  which  the 
zemindar  agreed  to  pay  as  revenue  for  the 
estate,  and  so  long  as  that  amount  was  duly 
paid  the  Government  had  no  further  interest 
in  the  lands  or  the  rents  of  them.  If  the 
revenue  fell  into  arrear,  the  Government  had 
power  to  sell  the  estate  free  from  all  leases 
or  incumbrances  created  by  the  zemindar. 

Mr.  Justice  Norman  proceeds :  "  They 
*'  (that  is,  the  zemindars)  are  incapacitated 
"from  depriving  themselves  of  the  right 
"and  obligation  of  collecting  revenue  which 
"  by  Regulation  XLIV.  is  declared  inalien- 
"able,  /.  e.,  by  the  zemindar,  without  the 
"express  sanction  of  Government;  and  it 
"  is  in  accordance  with  that  principle  that  all 
"grants  by  zemindars  which  exempt  the 
"grantees  from  liability  to  pay  revenue  to 
"the  zemindar  are  declared  null  and  \d\A 
"  by  Section  10,  Regulation  XIX.  of  1 793.  If, 
"  therefore,  the  grant  now  before  the  Court 
"is  considered  simply  as  a  rent-free  grant 
"  created  by  a  zemindar  since  1 790, 1  should 
"  feel  bound  to  agree  with  the  Court  below, 
"and  say  that  it  is  null  and  void." 

Here,  again,  there  appears  to  be  a  mistake. 
I  Regulation  XLIV.  of  1793  did  not  declare 
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that  tbe  Government  revenue  was  inalienable 
hf  the  zemindars  without  the  express  sanction 
td  Government.  It  merely  declared  that,  ac- 
cording to  the  ancient  and  established  usages 
of  the  country,  the  dues  of  Government  from 
the  linds  were  inalienable  without  the  express 
taoction  of  Government,  unless  Government 
has  inmsferred  its  right  thereto  to  an  indivi- 
dual for  a  term  or  in  perpetuity,  or  fixed 
ilu  public  demand  upon  the  whole  estate^  ^c. 
The  ancient  law,  as  I  shall  presently  show, 
vas  sabject  to  the  exception  expressed  by 
thevords  '*  unless/'  4&c.,  above  referred  to 

The  rale  laid  down  in  the  2nd  Full 
Bench  case  is  not  even  confined  to  leases  and 
gracts  of  dependent  talooks :  it  extends  to 
gnnis  in  fee  simple  or  to  what  may  more 
pioperly  be  called  grants  of  the  whole  pro- 
pii^anr  right  in  any  part  of  an  estate. 

Mr.  Justice  Trevor  says  : — 

"This  instrument  is  a  grant  in  fee  simple 
"of  22  beegahs  of  the  grantor s  revenue- 
'^paying  estate,  to  the  grantee  to  be  held 
"  h  kirn  fret  of  revenue  for  ever,  and  the 
Imi*  .can  in  no  way  be  construed  as  a 
**Uase,  for  there  is  no  annual  return  or 
*'rtnt  made  by  the  grantee  as  tenant  either 
'^in  money,  labor,  or  kind.  The  condition 
"in  die  grant,  if  condition  it  can  be  called, 
•*is  only  a  condition  subsequent,  and  there 
"  b  no  contention  on  the  part  of  the  grantor 
''that  the  grant  is  liable  to  be  defeated  in 
'^ccmsequence  of  a  breach  of  this  condition. 
"  //  tt  simply  contended  that  the  grant  is  of  a 
*^  Mature  contrary  to  the  public  policy^  and 
"pne  that  by  Statute  has  been  declared  null 
"fflft/  void.  Had  it  been  a  lease,  however 
**  mall  the  rent  reserved,  it  would  have  been 
"legal  under  the  terms  of  Section  8,  Regula- 
^thn  XLIV.  of  lygj,  but  as  it  is  a  grant 
^iaoohing  that  which  the  zemindar  had  no 
"fnper  to  grant ,  viz.,  the  Government  por- 
*  Horn  of  the  produce  of  the  land,  granted  in 
*^JerpttuitY,  it  is  altogether,  it  seems  to  me, 
"  aUgal  and  contrary  to  the  policy  of  the  law 

«f  laid  dawn  in  the  Regulations" 

He  then  refers  to  the  recital  in  Regulation 
aDC  of  1793  as  declaratory  of  what  the 
coBunon  law  of  the  country  was,  and  says  : 
ll Section  10  of  that  Regulation,  in  further- 
*4uce  of  this  view  of  the  common  law  of  the 
^^niry,  declares  that  all  grants  for  hold- 
*«V  l^^f^  exempt  from  the  payment  of 
"jennue  made  by  a  zemindar  since  the  rst 
'^^ember  tygo  are  null  and  void ;  and 
]|«  no   length    of   possession    shall    be 

^■wlered  to  give  validity  to  any  such 
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*'  grant,  either  with  regard  to  the  property  in 
"  the  soil,  or  the  rents  of  it." 

Although  Mr.  Justice  Trevor  speaks  of 
the  grant  as  a  grant  to  hold  revenue-hee,  it 
was  in  its  terms,  and  as  I  consider  in  sub- 
stance and  reality,  merely  a  grant  to  hold 
free  from  the  payment  of  rent  to  the  zemin- 
dar or  his  heirs. 

There  is  a  slight  difference  in  the  terms  of 
the  grant  as  stated  by  the  Officiating  Chief 
Justice,  ai)d  as  stated  by  Mr.  Justice  Trevor. 
That  possibly  arose  from  the  translation. 

It  was  in  substance  a  grant  of  land  to  the 
grantee  and  his  heirs  for  ever  for  digging  a 
tank  for  the  benefit  of  the  villagers.  The 
concluding  words  of  the  grant,  as  stated  by 
the  Officiating  Chief  Justice,  are  :  "  Fou  will 
dig  a  tank  in  this  land,  and  make  a  re- 
servoir of  water ;  we  shall  have  no  right  in 
the  land.  Being  vested  with  the  right  there- 
in, and  bringing  it  under  your  possession  and 
seisin,  you  will  continue  to  distribute  water. 
You  will  stock  the  tank  with  fish,  plant  on 
the  raised  and  low  banks  thereof  mangoe- 
trees,  &c.,  and  enjoy  the  same  down  to  your 
son's  son,  and  so  on  in  succession;  no  rent 
shall  have  to  be  paid  for  the  land.  Should 
we  or  any  of  our  heirs  ever  prefer  any  claim 
to  this,  the  claim  will  be  void^ 

In  Mr.  Justice  Trevor's  statement  of  the 
sunnud,  it  appears  that  the  land  granted  was 
a  piece  of  marshy  ground  for  which  no  rent 
was  paid  at  the  time  of  the  grant.  The  grantor 
declared  that,  after  the  grant,  he  would  have 
no  right  to  the  land,  and  that  the  grantee  and 
his  heirs  should  hold  possession  in  his  own 
right  from  generation  to  generation,  and 
then  it  is  said  no  rent  for  the  land  will  be 
charged,  ^fc. 

The  grant,  therefore,  appears  to  have  been 
a  grant,  as  Mr.  Justice  Trevor  calls  it,  in  fee 
simple,  or,  more  properly,  to  use  the  words 
of  the  Regulations  when  speaking  of  lands 
in  the  mofussil,  to  which  the  English  law 
does  not  apply,  a  grant  of  the  whole  of  the 
zemindar's  proprietary  rights  in  that  part 
of  his  estate,  without  reserving  any  re- 
version or  any  rent  or  condition.  In  short, 
the  grantor  parted  absolutely  with  all  his 
interest  in  the  land  which  was  the  subject  of 
the  grant. 

I  should  have  thought  it  clear  that  Section 
10  had  nothing  to  do  with  such  a  grant; 
that  the  grant  was  not  within  the  spirit  of  the 
law;  and,  most  certainly,  that  it  was  not 
within  the  letter  of  it. 
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Mr.  Justice  Trevor,  however,  treats  the 
grant  as  within  the  letter  as  well  as  the 
spirit.  He  says :  ''  It  may  be  said  that  the 
*'  grant  in  this  case,  though  against  the 
"  letter i  is  not  against  the  spirit  of  Section 
*'  lOy  which  prohibits  only  improvident 
''  grants,"  &c.  It  was  certainly  to  my  mind 
not  within  either  the  letter  or  spirit  of 
the  law. 

He  then  quotes  the  words  of  Mr.  Dick 
in  Rajah  Modhnarain's  case  :  ''  Grants  of  the 
"  nature  in  question  quoad  the  grantors  and 
**  their  heirs  affect  not  the  public  revenue. 
"  They  affect  merely  their  own  rental.  The 
''  grantor  continues  himself  to  pay  the  re- 
'^  venue,  and,  if  he  do  not,  the  estate  is  sold, 
*'  and  then  the  grant  becomes  null  and 
"  void; "  and  he  proceeds  thus  :  **  7'his  is, 
"  no  doubi,  in  the  main  true  ;  and  at  the  De- 
"  cennial  Settlement  the  Legislature  might, 
"  had  it  chosen,  have  relied  on  the  sale-law 
*'  to  remedy  any  improvident  act  done  by 
"  the  zemindars^  and  restore  estates  to  their 
"  original  estate.  But  it  considered  preven- 
**  tion  better  than  cure,  and,  with  the  former 
**  object,  keeping  in  view  the  common  law  of 
"  the  country  and  the  probable  improvidence 
"  etnd  weakness  of  the  zemindars  it  had 
"  then  created,  it  enacted  Regulation  XIX. 
"  of  1793.  and  thereby  declared  that  all 
"  grants  of  the  nature  of  that  before  us  are 
''  null  and  void,  and  that  no  lapse  of  time 
''  shall  cure  them.  It  follows  that,  as  they 
"  are.  null  and  void  in  their  inception,  they 
"  caii  be  resumed  even  by  the  grantor  or  his 
"  heirs  at  pleasure." 

If  this  view  of  the  law  were  correct,  there 
would  have  been  no  necessity  to  pass  Regu- 
lation XLIV.  of  1793.  S"t  Regulation  XIX. 
of  1793  had  nothing  to  do  with  the  impro- 
vidence of  the  zemindars. 

It  was  passed,  as  shown  by  its  title  and 
preamble,  with  reference  to  alienations  of 
the  revenue  payable  to  Government.  On 
the  other  hand,  Regulation  XLIV.  of  1703 
had  nothing  to  do  with  alienations  of  the 
public  revenue,  but  had  reference  only  to 
grants  of  leases  or  dependent  talooks  by  the 
zemindars. 

It  is  beyond  doubt  that  Regulation  XLIV. 
of  1793  ^^^  "^  reference  to  grants  in 
fee  simple,  as  they  are  called  by  Mr.  Jus- 
tice Trevor,  or  grants  which  passed  the 
whole  proprietary  rights  of  a  zemindar  in 
the  whole  or  in  any  particular  portion  of  his 
estate.  Such  grants  were  expressly  provid- 
ed for  by  Regulation  I.  of  1793,  Sections  9 
and  10. 


The  whole  Code  of  1793  ^^^  passed  on 
the  same  day,  the  ist  May  1793.     All  th« 
Regulations  must  be  studied  together  and  read 
as  a  whole.    It  is  not  safe  or  proper  to  take 
one  enactment  here  and  another  enactment 
there,  and  to  interpret  them  without   refer* 
ence   to  the  whole   Code.     But    it  is    not 
because  the  Code  must  be  taken  and  studied 
as  one  entire  system  that  the  preamble  of 
one  Regulation  of  the  Code  is  to  be  read  as 
explanatory  of  the  meaning  and  intention  of 
a   Section  in  another   Regulation.     This    Is 
what  was  done  in  substance  by  one  or  more 
of  the  Judges  in  the  2nd  Full  Bench  decision. 
They  construed  Section  10 of  Regulation  XIX, 
of  1793  with  reference  to  the  preamble  of 
Regulation  XLIV.  of   1793.   ^t^^  ^o'   '^\\!tk. 
reference  to  its  own  preamble.     Such  a  mode 
of  construing  Regulation  XIX.   is  not  only 
at  variance  with   ever)'  sound   principle   of 
construction,  but  is  in   direct  opposition  to. 
the  rule  laid  down  in  Regulation   XLI-.  of 
1793,  which  enacted,  amongst  other  things. 
that  every   Regulation   should   have   a   title 
expressing    the  subject    of  it,  and   also    a 
preamble  stating  the  reasons  for  enacting  it, 
in  order  that  individuals   might  be   able  to 
make  themselves  acquainted  with  the   laws, 
and  that  Courts  of  Justice  might  be  able  to 
apply  the  Regulations  according  to  their  trae 
intent  and   import'  {see  the  preamble     and 
Sections    4    and    5,     Regulation    XLI.    of 

1793)- 

Regulation  XIX.  of  1793  and  Regulation 
XLIV.  of  1793,  and  every  one  of  the  48 
Regulations  which  were  passed  on  the  same 
day,  had  its  own  separate  title  and  pream* 
ble. 

When  Regulation  XIX.  of  1793  and 
Regulation  XLIV.  of  1793  each  had  its  own 
title  expressing  the  subject  of  it,  and  a 
preamble  stating  the  reasons  for  enacting  it, 
as  required  by  Regulation  XLI.  of  1793, 
Sections  4  and  5,  it  is  only  reasonable  to 
suppose  that  those  Regulations  respectively 
contained  all  the  provisions  which  the 
Legislature  deemed  necessary  with  reference 
to  the  particular  subjects  treated  of  in  their 
respective  titles  and  preambles.  Yet  the 
preamble  of  Regulation  XLIV.,  which  alone 
speaks  of  the  cont«mplated  improvidence 
of  the  zemindars  and  of  the  necessity  of 
protecting  their  heirs  against  it,  is  taken  to 
explain  the  meaning  of  Section  10,  Regula- 
tion XIX.,  which  was  passed  to  facilitate 
the  recovery  of  the  public  dues  from  lands 
held  exempted  from  the  payment  of  revenue 
to    Government   under    invalid  grants^    as 
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vttt  as  to  prevent  similar  alienations  from 
king  thereafter  made  to  the  prejudice  of 
the  secMritv  of  the  public  revenue. 

If  ibe  Legislature  intended  to  prevent 
zemindars  from  granting  dependent  ta- 
looks  or  leases  at  inadequate  rents,  and  to 
afiow  them  to  treat  their  own  grants  as 
nolliiies,  if  they  did  not  reserve  at  least 
\  Domlnal  rent,  I  should  have  imagined  that, 
Independently  of  the  rules  laid  down  in  Regu- 
htian  XLl.  of  1793,  common  fairness  with 
legard  to  those  who  were  to  be  bound  by 
die  law,  and  who  had  to  regulate  their  deal- 
ings according  to  its  provisions,  would  have 
induced  the  Legislature  to  express  that  in- 
tentioo  in  clear  and  unambiguous  language, 
especially  when  any  violation  of  the  law  was 
ID  be  attended  with  such  serious  consequences 
to  niisospecting  purchasers,  and  I  should 
iiave  expected  to  find  that  language  in  Re- 
gnlition  XLIV.,  and  not  in  Regulation  XIX. 
d  1793.  which  related  to  an  entirely  d ilf cr- 
est subject. 

The  zemindars,  and  those  who  purchased 
I  from  them,  had  clear  and  express  notice  by 
I  RefttlaiioQ  XLIV.  that,  with  certain  excep- 
tioas,  no  grants  by  zemindars  of  dependent 
t^Qoks  or  leases  for  periods  exceeding  10 
fears  would- be  valid;  and  no  grant  by  a 
Kmindar  of  any  part  of  his  estate,  whether 
OB  a  term  exceeding  10  years  or  not,  would 
be  binding  on  a  purchaser  at  a  sale  for 
arreacs  of  revenue.  Having  that  notice,  it 
vu  for  them  to  regulate  their  dealings 
accordingly. 

Bat  who,  without  the  light  of  modern 
ooBstmction,  could,  on  reading  Regulation 
XUV.  of  1793,  have  imagined  that  there 
«as  a  Section  in  another  Regulation,  XIX. 
d  1793,  pR^sed  with  an  entirely  different 
object,  which  rendered  a  purchaser  of  a 
Rnt-free  lease  or  dependent  talook,  or  even 
d  an  estate  in  fee  simple,  liable  to  be  treated 
»  1  trespasser  by  the  vendor  or  his^ heirs, 
ml  toroed  out  of  possession  after  any 
ka^  of  possession  under  his  purchase  ? 

Mr.  Justice  Trevor,  in  the  2nd  Full 
;  Bench,  after  showing  that  the  grant  was 
'  v  alienation  of  part  of  a  revenue-paying 
mate,  goes  on  to  say:  "  Alienations  after 
*tbe  1st  December  were  ipso  facto  null  and 
**n)id;  they  were  unauthorized  alienations  by 
*lhe  zemindar  of  the  Government  portion  of 
**  Ml  produce,  as  well  as  alienations  of  his 
^nD9  share,  and  ivere  opposed  to  the  com- 
••■wi  laru'  of  the  country ,  by  which  a  portion 
*Y  ^  produce  of  every  beegah  of  land 
^ifhn^ed    to    Government,     As,    moreover , 


**  the  Government  demand  on  estates  had 
"  become  fixed  in  perpetuity,  it  became  of 
"  the  greatest  moment  to  prevent,  as  far  as 
^^  possible,  the  decrease  of  the  security  of 
"  the  revenue — and  hence  the  power  which 
"  was  given  to-  the  zemindars,  enabling  them 
'*  at  once,  without  recourse  to  the  Courts, 
*'  to  dispossess  the  grantee  and  assess  the 
"  rents  after  any  lapse  of  time.  The 
'^^  grantee,  in  short,  ivas  considered  as  a 
**  trespasser,  who  had  and  could  have  no 
"  rights  in  the  eye  of  the  law.  It  follows 
"that  Regulation  XIX.  of  1793  placed  the 
"  possessors  of  grants  subsequent  to  Decern- 
"  ber  1 790  in  a  very  different  position  from 
"  that  which  they  held  before  the  passing  of 
"  that  Act." 

In  the  same  case,  Mr.  Justice  Loch  also 
seems  to  have  considered  that  upon  the  Per- 
manent Settlement  the  zemindars  continued 
to  collect  as  revenue  the  Government's  share 
of  the  produce,  and  he  also  relied  upon  the 
ancient  common  law  of  the  country.  He  says : 
"  It  has  been  asked  why,  if  a  zemindar  is 
"  able,  as  unquestionably  he  is  by  law,  to 
'*  alienate  any  part  of  his  estate  by  sale  or 
''  gift,  he  should  be  unable  to  create  a  rent- 
"  free  tenure.  That,  as  he  can  give  a  per- 
'^  petual  lease  at  a  quit-rent,  there  can  be  no 
*'  good  reason  why  he  should  not  be  able  to 
"  forego  his  rent  altogether,  for,  if  a  rent-free 
"grant  be  said  to  be  injurious  to  the  estate, 
'^  a  perpetual  lease  on  a  quit-rent,  which  the 
"  law  allows  him  to  make,  might  be  equally 
"  injurious. 

'*  The  reason  why  such  rent-free  grants 
'^  cannot  be  made  is  that  they  are  entirely 
''opposed  to  the  theory  of  the  Permanent 
*'  Settlement;  and  it  is  very  remarkable  how 
*'  guarded  the  law  has  been  on  the  subject ; 
'*  for,  while  it  allows  the  zemindar  to  give  a 
''  lease  in  perpetuity,  it  never  sanctions  such 
"  an  alienation  as  a  lakheraj  or  rent-free 
"  grant ;  and  the  reason  is  obvious  when  the 
*'  principle  of  the  Permanent  Settlement  is 
"  considered,  which  is  clearly  laid  down  in 
"  the  preamble  of  Rejjulation  XIX.  of  1793." 
After  reading  that  preamble,  he  says :  '*  It  is 
*'  obvious  that,  if  a  zemindar  grants  lands  to 
"  any  one  free  of  rent,  he  not  only  alienates 
*'  that  portion  of  the  assessment  on  each 
"  beegah  of  the  land  which  the  law  permits 
"  him  to  appropriate,  but  he  also  gives  up 
**  that  portion  which  is  the  Government 
"  revenue,  and  thereby  does  a  serious  in  fury 
"  to  the  assets  of  the  estate.  He  relin^ 
**  quishes  the  quota  of  the  revenue  with 
**  which  each  beegah  of  a  permanent ly-set^ 
**  tied  estate  wa^  charged  at  the  time  of  the 
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^*  seltlementy  and  it  is  no  answer  to  say  that 
"  the  whole  estate  is  liable  for  the  revenue, 
"for  it  is  not  only  that  the  integral  estate 
"  is  liable  for  the  whole  revenue  assessed 
"  upon  it,  but  each  beegah  of  land  is  respon- 
*'  sible  for  its  own  quota  of  that  revenue" 
In  another  part  of  his  judgment,  he  says: 
**  The  reason  why  such  rent-free  grants  can- 
"  not  be  made  is  that  they  are  entirely 
*•  opposed  to  the  theory  of  the  Permanent 
"  Settlement/' 

The  argument  that  afier  a  Permanent  Set- 
tlement the  zemindars,  when  they  collected 
the  rents  of  their  estate,  were  collecting  the 
Government's  share  of  the  produce  of  each 
beegah,  as  well  as  their  own,  appears  to  me 
to  be  founded  upon  a  fiction  and  based  upon 
an  erroneous  view  of  the  object  and  intent  of 
the  Permanent  Settlement.  In  my  opinion, 
it  is  a  mistake  to  suppose  that,  after  a  Perma- 
nent Settlement,  the  Government  continued 
to  be  entitled  to  a  share  of  the  produce  of 
every  beegah  of  land  in  the  settled  estate  in 
addition  to  the  amount  which  the  zemindar 
engaged  to  pay  as  revenue.  It  is  an  error 
to  suppose  that  the  Government  was,  accord- 
ing to  the  ancient  law,  entitled  under  all  cir- 
cumstances, and  without  any  exception,  to  a 
certain  proportion  of  the  produce  of  every 
beegah  of  land  in  cultivation. 

In  stating  what  the  ancient  law  was,  the 
Legislature  very  clearly  pointed  out  that  it 
was  subject  to  an  exception. 

The  law  is  defined  as  follows :  "  By  the 
"ancient  law  of  the  country,  the  ruling 
''  power  is  entitled  to  a  certain  proportion  of 
"  the  produce  of  every  beegah  of  land  de- 
''  mandable  in  money  or  kind  according  to 
"  local  custom." 

The  exception  is  pointed  out  in  the  follow- 
ing words :  "  Unless  it  transfers  its  right 
"  thereto  for  a  term  or  in  perpetuity^  or 
"  limits  the  public  demand  upon  the  whole 
*'  of  the  lands  belonging  to  an  individual^ 
*'  leaving  him  to  appropriate  to  his  own  use 
"  the  difference  between  the  value  of  such 
^^  proportion  of  the  produce  and  the  sum 
"  payable  to  the  public,  so  long  as  he  conti- 
"  nues  to  discharge  the  latter,'^ 

In  construing  the  Regulations  we  must 
take  the  law  as  it  was  defined  by  the  Legisla- 
ture with  reference  to  the  enactments 
which  they  founded  upon  it ;  and  when  they 
introduced  into  that  definition  an  exception 
in  the  case  of  a  transfer  in  perpetuity,  or  of 
the  limitation  of  the  public  demand  upon  the 
whole  of  the  lands   of  an   individual,  we 


must  understand  them  to  mean  that,  as  soon 
as  such  a  transfer  should  be  made,  or  the 
public  demand  upon  an  individual  should  be 
limited  in  perpetuity  under  the  operation  of 
the  laws  which  they  were  then  enacting,  the 
Government  would  cease  to  be  entitled  to 
the  proportion  of  the  produce  of  eveiy 
beegah  to  which  they  would  have  had  a 
right  under  the  ancient  law  of  the  country. 

When  a  zemindar  entered  into  a  temporary 
engagement  to  pay  a  certain  sum  as  revenue 
for  the  whole  of  an  estate  which  belonged 
to  him,   and   the   Government  limited    the 
public  demand  upon  the  whole  of  the  lands 
in  that  estate  to  the  sum  which  the  zemindar 
agreed  to  pay  as  revenue,  the  Government^ 
according  to  the  law  as  defined  in  the  Regu* 
lafion,  ceased  during  the  term  of  the  settle- 
ment to  be  entitled  to  a  proportion  of  the 
produce  of  every  beegah  of  land   in    the 
estate.    The  public  demand  upon  the  whole 
of  the  lands  in  the  settled  estate  was  limited 
to  the  sum  which  the  zemindar  engaged  to 
pay  as  revenue,  and  he  was  left  to  appro- 
priate to  his  own  use  the  difference  between 
the  value  of  that  proportion  of  the  product 
to  which  the  Government  would  have  been 
entitled  if  the  settlement  had  not  been  made, 
and  the  sum  payable  by  the  zemindar  as  re* 
venue  under  his  engagement.    In  short,  so 
long  as  he  continue  1  to  pay  the  sum  which 
he  engaged  to  pay  as  revenue,  he  was  to  be 
at  liberty,  during  the  period  for  which  the 
settlement  was  made,  to  appropriate  to  his 
own  use  the  whole  of  the  assets  or  rents  of 
the  estate,  and,  in  so  doing,  to  appropriate  to 
his  own  use  the  difference  between  the  value 
of  the  Government's  proportion  of  the  pro- 
duce, that  is,  the  rents  payable  to  the  occu* 
piers,  and  the  amount  which,  at  the  time  of 
the  settlement,  he  engaged  to  pay  as  revenue. 

It  seems  to  be  a  forced  construction  to  hold 
that  the  Government  continued  entitled  to 
its  own  proportion  of  the  produce,  or  any 
part  of  it,  when  the  zemindars  were  expressly 
authorized  to  appropriate  to  their  own  use 
the  whole  difference  between  the  value  of 
such  proportion  and  the  revenue  which  they 
agreed  to  pay  permanently  in  lieu  of  it. 

The  revenue-settlement  seems  to  have  been 
treated,  so  long  as  it  continued,  as  a  compo- 
sition entered  into  by  the  zemindars  for  the 
revenue  of  the  estate;  and  when  the  term 
for  which  the  settlement,  if  temporary,  was 
made  expired,  the  Government  again  be- 
came entitled  to  its  proportion  of  the  pro- 
duce of  each  beegah  of  land  in  cultivation, 
of  which  an  estimate  was  made  before  a 
fresh  settlement  was  entered  into. 
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That  was  the  case  under  the  old  law, 
and  then  the  zemindars  were  not  entitled  to 
enter  into  any  engagements  with  their  de- 
pendent talookdars,  under- farmers,  or  ryots 
br  any  period  beyond  the  term  of  their  own 
engagement  with  the  Government  (Regu- 
lation XLIV.  of  1793,  Section  i). 

When,  however,  a  permanent  settlement 
vas  entered    into,   the  Government  ceased 

,  l£>  be  entiiled  to  anything  beyond  the 
amount  which  the  zemindars  contracted  to 
piT  as  revenue,  and  the  zemindars,  accord- 
ing to  a  solemn  declaration,  became  the  pro- 
|»rietors  of  the  lands.  The  properly  in  the  soil 
»M  rested  in  them,  and  they  were  at  liberty 
"to  transfer  by  sale,  gift,  or  otherwise  their 
proprietary  rights  in  the  whole  or  apy 
portion  of  their  respective  estates"  (Regula- 
lioQ  I.  of  1793,  Section  9),  and  to  let  their 
hods  in  whatever  manner  they  might  think' 
poper  sob ject  to  the  restrictions  in  Regulation 
Vlll.  of  1793  {see  Section  52  of  that  Regu- 
lation). They  were  also  authorized  to  grant 
depeadcnt  talooks  {see  Section  6  of  Regu- 
lation XLIV.  of  1793),  ^"^  to  distrain  for 
the  rents  due  from  their  tenants  (Regulation 
XVII.  of  1793,  Section  2).  They  were, 
bowever,  expressly  restrained  at  the  time 
from  granting  leases  or  talooks  for  any  period 
exceeding  10  years,  except  for  the  pur- 
poses mentioned  in  Section  8,  Regulation 
XLIV.  of  1793,  for  which  they  were  allowed 
10  make  grants  in  perpetuity ;  and  all  leases 
anil  grants  with  a  few  exceptions,  such  as 
those  made  for  the  purposes  mentioned  in 
Section  8,  Regulation  XLIV.  of  1793,  were, 
mthc  event  of  a  sale  for  arrears  of  revenue, 

I  tt)  stand  cancelled  from  the  day  of  sale. 

Section  6  of  Regulation  VIIL  of  1793  *"^ 
Section  2  of  Regulation  XVII.  of  1793 
•how  very  clearly  that  the  Legislature  did 
tot  consider  that  the  zemindars,  after  a 
perounent  settlement,  when  collecting  the 
lems  of  their  estates,  would  be  collecting 
public  revenue  from  their  dependent  talook- 
fci,  farmers,  and  ryols,  or  that  such  talook- 
^an,  farmers,  and  ryots,  would  be  paying 
to  Government  through  the  zemindars  the 
Aire  of  the  produce  to  which,  under  the 
•adent  law,  the  Government  would  have 
hen  entitled  if  a  settlement  had  not  been 
ttKie ;  for  what  was  the  use  of  declaring  that 
fc  uk)okdars  specified  in  Section  6,  Regu- 
Ukm  VllL  of  1793,  ^'^-j  those  who,  by 
*iRne  of  an  express  stipulation  in  their 
Mnods  or  title-deeds,  then  paid  their  revenue 
dRovgh  the  zemindar  should  continue  to 
/9  Ihiir  revenue  through  him,  if  it  was 


contemplated  or  intended  at  that  time  that 
every  dependent  talookdar  or  ryot  or  occu- 
pier of  land  who  §}iould  pay  rent  to  the 
zemindar  should  be  deemed  to  be  paying  to 
Government  through  the  zemindar  the  Go- 
vernment's share  of  the  produce  of  the 
land. 

Moreover,  the  kists  or  instalments  of 
revenue  payable  by  the  zemindar  to  Govern- 
ment were  not  necessarily  due  at  the  same 
time,  as  the  instalments  of  rent  payable  to 
them.  By  Section  64,  Regulation  VIIL  of 
1793,  which  was  passed  for  the  benefit  of 
the  under-farmers  and  ryots,  the  zemin- 
dars were  required  to  adjust  the  instalments 
0/  the  rents  receivable  by  them  from  their 
under-renters  and  ryots  according  to  the 
time  of  their  reaping  and  selling  the  pro- 
duce. 

In  the  present  case,  the  grantor  in  some 
of  the  grants  was  not  a  zemindar,  but  a 
mokurrureedar  ;•  and  the  question  is  whe- 
ther his  heir  can  resume  lands  granted  by 
him  rent-free,  though  he  pays  rent  to  the 
zemindar,  and  the  zemindar  pays  revenue  to 
Government. 

It  follows  from  what  I  have  already  stat- 
ed that,  in  my  opinion,  the  heir  cannot 
resume  the  lands. 

If  a  grant  rent-free  by  a  zemindar  who 
pays  revenue  to  Government  is  not  a  grant 
to  hold  exempt  from  the  payment  of  re- 
venue, it  follows'  that  a  grant  made  by  a 
tenant  of  the  zemindar  to  an  under-tenant 
rent-free  would  not  be  a  grant  to  hold  ex- 
empt from  the  payment  of  revenue.  But 
some  of  my  late  honorable  colleagues  have 
expressed  an  opinion  that  rent-free  grants 
by  mokuirureedars,  as  -  well  as  rent-free 
grants  by  zemindars,  are  grants  to  hold  ex- 
empt from  the  payment  of  revenue. 

Upon  this  subject  Mr.  Justice  Trevor  says : 
"  The  plaintiff  in  this  case  is  a  mourosee  ijar- 
"  dar,  or  a  person  who  holds  the  estate  in 
"  farm  of  the  proprietor.  He  is,  therefore, 
*•  under  Section  10  of  Regulation  XIX.  of 
"  1 793,  authorized  and  required  to  collect  the 
"  rent  for  the  lands  at  the  rate  of  the  Per- 
"'  gunnah,  and  to  dispossess  the  grantee" 
(that  is  the  grantee  who  purchased  from  his 
ancestor)  "  of  the  proprietary  /ight  in  the 
"  land,"  &c. 

Mr.  Justice  Campbell  also  says:  "The 
"  word  revenue  being  in  my  view  used  in 
"the  sense  of  the  kheraj  payable  by  the 
''ryot  or  cultivator ^  it  seems  to  me  to  be 
''quite    immaterial  whether  the  plaintiff  is 
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^'the  zemindar  or  the  assignee  of  the  ze- 
]'mindar  of  the  ist,  2nd,  3rd,  or  loth  degree 
'of  subinfeudation.  The  suit  may,  I  con- 
''  sider,  be  maintained  by  any  person  en- 
'*  titled  to  receive  the  khiraj." 

But,  if  there  are  sub-infeudations,  as  they 
are  called,  or  rather  10  dependent  talooks 
or  leases  intervening  between  the  zemindar 
and  the  cultivator,  each  of  the  talookdars 
collects  rent  from  the  holder  of  the  tenure 
next  below  him,  and  it  is  only  the  last  who 
receives  rent  or  a  share  of  the  produce  of 
the  soil  from  the  actual  cultivator. 

The  mere  argument  that  the  rents  pay- 
able by  each  of  the  various  under-tenants  to 
the  landholders  under  whom  they  respect- 
ively hold  is  revenue  seems  to  me  to  be  a 
strong  argument  against  the  correctness  of 
the  doctrine  that,  after  a  permanent  settle- 
ment, all  rent  is  revenue  within  the  mean- 
ing of  Section  10,  Regulation  XIX.  of  1793. 

In  Rajah  Modhnarain's  case  it  was  held 
that  the  grantor  could  treat  the  grantee  as 
a  trespasser,  and  turn  him  out  of  possession, 
and  the  Sudder  Court  went  to  the  extent 
of  reversing  the  decision  of  the  Zillah 
Judge,  because  he  held  that  the  grantee 
to  whom  the  rent-free  grant  was  made  was 
entitled  to  retain  possession  of  the  lands 
upon  condition  of  his  paying  rent  for  them  at 
the  pergunnah  rate. 

In  the  Full  Bench  case  of  Sonatun  Ghose 
versus  Abdool  Furrar,  2  Weekly  Reporter, 
Civil  Rulings,  92,  Mr.  Justice  Trevor  says : 
**The  grantee,  in  short,  was  considered  a 
"  trespasser,  who  could  have  no  rights  in 
**.the  eye  of  the  law." 

Mr.  Justice  Norman,  then  officiating  as 
Chief  Justice,  says:  "  Section  10  of  Regula- 
*Uion  XIX.  of  1793  authorized  the  zemin- 
''  dars  to  resume,  or  in  other  words  to  retake, 
*'  possession  without  a  suit.'" 

Mr.  Justice  Shumbhoonath  Pundit  says: 
"  The  law  could  not  provide  rules  for  any- 
*'  thing  less  than  the  power  it  had  given, 
'^  viz^  that  of  ousting  the  lakherajdar,  and 
''so  no  provision  was  made  for  any  other 
"  limited  mode  of  exercising  that  power, 
"  which  the  landlord  may  find  it  expedient 
"  to  adopt." 

It  was,  however,  held  by  the  Judicial 
Committee  that  a  purchaser  at  a  sale  for  ar- 
rears of  revenue  could  not,  under  Section  5, 
Regulation  XLIV.  of  1793,  treat  a  talookdar 
as  a  trespasser,  and  turn  him  out  of  posses- 
sion, but  that  he  could  only  recover  the 


same  rents  from  him  as  the  former  proprietor 
could  have  done,  if  the  grant  had  not  been 
made. 

If  the  decision  of  the  Sudder  Court  in 
Rajah  Modhnarain's  case  and  the  principles 
laid  down  in  the  2nd  Full  Bench  case  and 
in  the  case  of  Sonatun  Ghose  and  others 
versus  Abdool  Furrar  are  correct,  that  the 
grantor  of  a  rent-free  tenure  and  his  heirs 
can,  under  Section  10  of  Regulation  XIX.  of 
1793,  treat  the  grantee  as  a  trespasser,  and 
turn  him  out  of  possession,  the  grantor  and 
his  heirs  will  have  a  greater  power  as 
against  a  purchaser  of  lands  for  wliich  no 
rent  is  reserved,  than  a  purchaser  for  arrears 
of  revenue  would  have  under  Section  5, 
Regulation  XLIV.  of  1793. 

It  appears  to  me  to  be  a  great  anomalj 
that  a  grantor  should  have  a  greater  power 
against  the  grantee  to  whom  he  has  sold 
lands  rent-free  than  a  purchaser  at  a  sale  for 
arrears  of  revenue,  \iho  claims  through  the 
Government  adversely  to  the  grantor. 

It  is  a  general  principle  of  law  that  a  man 
shall  not  avoid  his  own  grant,  and  another 
that  an  heir  is  bound  by  the  acts  of  his 
ancestor  in  respect  of  lands  which  he  in- 
herits from  him. 

Those  principles  are  founded  upon  justice 
and  common  sense,  for  law  is  intended  to 
suppress  fraud,  not  to  encourage  it. 

In  the  case  to  which  I  have  just  referred 
Ranee  Shurnomoye  versus  Rajah  Suttis 
Chunder  in  the  Privy  Council,  reported 
in  10  Moore's  Indian  Appeals  123,  and  also 
in  2  Weekly  Reporter,  Privy  Council  cases, 
13,  the  rule  by  which  a  Bishop  was  not  al- 
lowed to  invalidate  his  own  grant  under  the 
disabling  Statute,  i  Eliza.,  Cap.  19,  was  re- 
ferred to  for  the  purpose  of  illustrating  a 
general  principle  of  construction.  The  rule 
did  not  directly  govern  the  case  before  the 
Privy  Council,  for  the  question  there  was 
whether  a  purchaser  for  arrears  of  revenue, 
having  a  right  to  treat  a  zemindar's  engage- 
ment with  a  dependent  talookdar  as  cancelled 
under  the  provisions  of  Section  5,  Regulation 
VIII.  of  1793,  could  treat  the  talookdar  as  a 
trespasser,  and  turn  him  out  of  possession,  or 
merely  enhance  his  rent  to  a  fair  rate. 
There  was  no  doubt  as  to  whether  the 
auction-purchaser  could  treat  the  engage* 
ment  under  which  the  talookdar  held^as 
cancelled. 

But  the  principle  referred  to  in  the  case 
in  the  Privy  Council  is  peculiarly  applicable 
to  the  present  case,  in  which  the  question  is, 
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er  a  zemindar  can  treat  his  own  grant 

void,  or  whether  an  heir  can  avoid  a  grant 
e  bf  his  ancestor. 

The  following  remarks  of  Lord  Justice 
Tonier,  in  delivering  the  opinion  of  the 
Jodidal  Committee,  are  so  pertinent  to  the 
present  case  that  I  need  not  offer  any  apolo* 
gf  for  quoting  them:  ''English  lawyers 
"are  ^miliar  with  the  principle  of  construc- 
*'tion  applied  as  early  as  the  time  of  Lord 
"Coke  (see  ist  Inst.  45)  to  the  disabling 
''Statute  of  jst  Eliza.,  Cap.  19,  Section  5,  and 
"in  several  modern  reported  cases  between 
*^laDdlord  and  tenant  on  clauses  of  forfei- 
"tsre  in  leases.  Words  which  make  a 
''Rshop*s  grant  'utterly  void  and  of  none 
''effect  to  all  intents,  constructions,  and 
"parposes,*  have  been  held  not  to  prevent 
'*the  grant  from  being  good  and  binding  on 
**  the  grantor,  and  in  some  cases  confirmable 
^by  the  successor;  and  so  a  proviso  in  a 
*  lease  that  it  should  he  void  altogether  in 
"cue  the  tenant  should  neglect  to  do  a 
''certain  act  has  been  held  only  to  make  it 
"voidable  at  the  option  of  the  landlord. 
"Tbclr  Lordships  do  not  cite  these  as  author- 
"ities  governing  this  case,  but  mention 
^them  only  as  illustrating  a  general  prin- 
*ciple  of  construction  which  for  its  justice, 
"reaaonableness,  and  convenience,  must  be 
"cQBsideied  of  universal  application.  In  the 
'present  case,  the  object  of  the  Government 
"was  that  the  jumma  should  be  duly  paid, 
''ind  that  the  means  of  paying  it  should  not 
*be  withdrawn  by  the   improvident  grants 

of  the  zemindars  who  had  made  default, 
•hot  cases  of  default  might  often  arise 
^•bere  no  improvident  grant  had  been 
^Bade,  where  the  talookdars  and  the  ryots 

Wd  at  proper  rents,  and  the  default  was 
Roving  to  extravagance,  mismanagement, 
or  odicr  causes — in  such  cases  the  Go- 
^iwnmcnt  cannot  be  supposed  to  have  in- 
^ tended  a  wanton  and  unjust  disturbance  of 
*'wed  interests." 

ll  is  to.be  observed  that  the  principles 
W  down  in  the  and  Full  Bench  case  apply, 
•Bt  only  to  rent-free  grants  of  dependent 
Idooks  and  leases,  but  also  to  grants  by 
tacmindar  of  his  whole  proprietary  rights 
■»  portion  of  an  estate.  This,  if  possible, 
^'^  the  doctrine  to  a  more  dangerous 
*Bc&t  than  if  it  were  confined  to  leases 
•■J  independent  talooks. 
^  Mr.  Justice  Trevor  says :  "  This  instru- 
^•ent  is  a  grant  in  fee  simple  of  22  beegahs 
jfj^^  grantor^ s  revenue-paying  estate  to 

«^  grantee  to  be  held  by  him  free  of 

'•'wmc  for  ever;  and  it  can  in  no  way 


"be  construed  as  a  lease,  for  there  is  no 
"  annual  return  of  rent  made  by  the  grantee 
"  as  tenant y  either  in  labor,  money,  or,  kind^^ 
(&c.  *'Had  it  been  a  lease,  however  small 
"  the  rent  reserved,  it  would  have  been  legal 
"  under  the  terms  of  Section  8  of  Regulation 
"XLIV.  of  «793;  but,  as  it  is  a  grant  in- 
''volving  that  which  the  zemindar  had  not 
"the  power  to  grant,  viz.,  the  Government 
"  portion  of  the  produce  of  the  land  granted 
"in  perpetuity,  it  is  altogether,  as  it  seems 
"to  me,  illegal  and  contrary  to  the  policy 
"of  the  law  as  laid  down  in  Regulation 
"XIX.  of  1793." 

The  grant,  no  doubt,  conveyed  all  the 
grantor's  interest  in  the  entate  to  the  grantee 
and  his  heirs  for  ever,  and  is,  what  we  should 
call  in  English  Law,  a  grant  in  fee  simple, 
and  what  I  should  call  in  the  words  of  Sec* 
tion  9  of  Regulation  I.  of  1793,  a  grant  of 
the  zemindar's  proprietary  rights  in  a  portion 
of  his  estate.  It  matters  not  whether  the 
grant  was  for  a  large  or  a  small  portion  of 
the  estate,  for  half  the  zemindaree,  or  for  the 
whole  or  part  of  a  village  or  mehal.  The 
zemindar  retained  no  right  or  interest,  re- 
versionary or  otherwise,  in  the  land  granted, 
and  he  reserved  no  rent  for  it.  Mr.  Justice 
Trevor  treats  it  as  a  grant  in  fee  simple 
without  any  reservation  of  rent.  Such  a 
grant  conveys  all  the  proprietor's  rights  in 
the  land. 

If  the  grant  of  the  22  beegahs  of  land 
for  a  tank  rent-free  was  a  grant  of  the  Go- 
vernment's portion  of  the  produce  of  the  land 
granted,  and,  therefore,  void,  and  the  grantee 
was  a  trespasser  because  the  grant  did  not 
reserve  a  rent,  a  similar  grant  by  a  zemindar 
of  the  greater  part  of  his  zemindaree  or  of 
a  whole  village  or  mehal  to  a  man  and  his 
heirs  for  ever,  without  reserving  a  rent, 
would  be  void,  and  the  grantee  might  be 
treated  as  a  trespasser,  and  turned  out  of  pos- 
session even  though  he  might  have  paid  a 
large  sum  as  purchase-money  for  the  grant. 

A  grant  in  fee  simple  or  a  grant  of  a  ze- 
mindar's proprietary  rights  in  a  particular 
part  of  his  zemindaree  or  in  a  particular  vil- 
lage or  mehal  to  a  purchaser  and  his  heirs 
for  ever  does  not  usually  reserve  a  rent  or 
condition. 

A  moTtgagfe  by  a  zemindar  of  his  whole 
proprietary  rights  in  a  portion  of  his  estate 
by  conditional  sale  would  not  reserve  a 
rent.  When  foreclosed,  the  conditional  sale 
becomes  absolute,  but  still  it  has  only 
the  effect  of  an  absolute  grant  or  transfer  by 


52 


Civil 


THK  WEEKLY  RKPOKTER. 


Rulings. 


[Vol.  IX 


the  zemindar  of  his  proprietary  rights  in  a 
portion  of  his  estate  without  any  reservation 
of  rent. 

Sections  9  and  10,  Regulation  I.  of  1793, 
provide  that  the  grantee  in  such  a  case  is 
entitled  to  have  the  revenue  apportioned,  and 
to  hold  the  lands  included  in  his  grant  as  a 
separate  estate  subject  to  only  that  portion 
of  the  revenue  which  may  be  assessed  upon 
it  under  the  provisions  of  Section  10.  But 
if  the  grant  is  void  under  Section  10,  Regu- 
lation XIX.  of  1793,  because  no  rent  is  re- 
served, the  zemindar  or  his  heirs  may  inter- 
cept the  grantee,  and,  before  he  can  obtain  a 
butwarra,  or  get  the  portion  of  the  estate 
which  has  been  conveyed  to  him  converted 
into  a  separate  estate,  may  treat  him  as  a 
trespasser,  and  turn  him  out  of  possession, 
and  resume  the  lands  which  he  or  his  ances- 
tor had  sold. 

Besides,  if  the  grant,  as  held  by  Mr. 
Justice  Trevor,  is  null  and  void  under  Sec- 
tion 10,  Regulation  XIX.  of  1793,  the  Go- 
vernment ofiScers  could  not  legally  give  effect 
to  it  by  carrying  out  the  provisions  of  Section 
10,  Regulation  I.  of  1793,  in  respect  of  the 
lands  included  in  it.  It  is  clear  that  the 
Legislature  never  contemplated  that  such 
grants  would  be  void  if  made  rent-free. 
There  could  be  no  reason  why  a  man,  who 
purchases  the  whole  interest  or  proprietary 
right  in  a  particular  mehal  or  other  portion 
of  an  estate,  or  obtains  a  grant,  as  Mr.  jus- 
tice Trevor  calls  it,  in  fee  simple,  should  pay 
rept  to  the  zemindar  as  well  as  his  portion 
of  the  Government  revenue  to  be  assessed 
upon  the  lands  conveyed  to  him. 

If  that  part  of  the  zemindaree  which  is 
sold  to  him  is  liable  to  have  its  own  portion 
of  the  revenue  assessed,  what  necessity  can 
there  be  for  any  reservation  of  rent  to  the 
zemindar,  who  parts  with  all  his  interest  in 
it }  There  cannot  be  any  greater  necessity 
for  the  reservation  of  rent  to  a  zemindar  who 
sells  all  his  proprietary  rights  in  one-half  of 
his  zemindaree,  than  there  is  for  a  reserva- 
tion of  rent  by  a  zemindar  who  sells  his 
whole  interest. 

Regulation  XLIV.  of  1793  does  not  apply 
to  grants  of  proprietary  rights,  but  only  to 
dependent  talooks  and  leases.  It  has  no  re- 
ference to  grants  in  ''  fee  simpie,"  or,  as  they 
may  be  more  properly  designated  in  the 
Mofussil,  grants  of  the  whole  of  a  zemindar's 
rights  and  interests  in  a  part  of  his  estate. 

No  one  will,  I  think,  after  reflection  and  a 
careful    consideration   of    Regulation  I.  of 


1793,  Sections  9  and  10,  hold  that  sad 
grants  are  void  under  Section  10,  Regulalioj 
XIX.  of  1793,  if  no  rent  is  reserved  to  th 
grantor. 

It  is  clear  that  Clause  3,  Section  10,  Reg^ 
lation  I.  of  1793,  which  has  been  referred  in 
by  Mr.  Justice  Norman,  does  not  require  ; 
rent  to  be  reserved  to  the  zemindar  upoi 
the  grant  of  his  proprietary  rights  in  tl* 
whole  or  in  a  portion  of  his  estate.  It  merel; 
contains  directions  as  to  the  apportionmen 
of  the  Government  revenue,  when  an  estat< 
is  divided  into  two  or  more  distinct  portions 
The  Section  has  nothing  to  do  with  the  re 
servation  of  rent  upon  the  grant  of  a  depend 
ent  talook  or  lease  which,  by  the  expres 
torms  of  Clause  10,  Regulation  I.  of  1793 
Art.  IX.,  is  excluded  from  the  provisions  o 
that  Clause. 

Another  theory,  as  regards  the  effect  ol 
Section  10,  Regulation  XIX.  of  1793.  ^^ 
been  propounded. 

Mr.  Justice  Norman  says:  "If  the  ze- 
''  mindarees  could  have  been  immediately  split 
"up  and  subdivided,  and  large  portions  ol 
"  them  disannexed  from  the  parent  estates  bji 
"  rent-free  grants  without  notice  to  the 
"  Government,  the  security  of  the  Govern- 
"  ment  revenue  would  have  been  enorinoaslj 
*' imperilled.  It  may  be  said  that,  if  ihc 
"zemindar  made  default,  the  whole  estate 
"might  be  sold,  and  the  grantees  of  the 
'^  zemindar  would  have  no  title  as  against 
''the  auction- purchaser.  If  such  grants 
''  had  been  permitted,  it  is  by  no  means  clear 
"  that  zemindarees,  if  sold,  would  have  reaN 
"ized  prices  sufficient  to  cover  arrear 
"There  would  have  been  great  risk  th 
"  the  boundaries  of  zemindarees  would  ha 
"become  confounded,  and  that,  in  aim 
"  every  case,  a  purchaser  at  a  sale  for  arrea 
"  of  revenue  would  buy  little  more  than  a  cr 
"of  law-suits." 

But  a  grant  of  a  dependent  talook  or  leas 
whether  a  rent  is  reserved  or  not,  does  n 
disannex  the  lands  included  in  it  from  tl 
parent  estate.  The  lands  still  remain  a  pa 
of  ^he  estate  liable  for  the  revenue  reserve 
for  the  estate,  and  to  be  sold  wiih  the  r< 
mainder  of  the  estate  for  any  arrears  of  sue 
revenue,  and,  when  sold,  the  lease  or  taloo 
stood  cancelled  by  virtue  of  Section  5  < 
Regulation  XLIV.  of  1793.  ^  cannot  s 
what  interest  the  Government  could  have  i 
compelling  the  zemindar  to  reserve  a  reni 
or  how,  if  they  had  such  an  interest,  it  coul 
be  protected  by  compelling  the  reservatio 
of  a  mere  nominal  rent. 
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As  to  the  risk  of  confounding  the  bound- 
Hies  of  the  zemindarees,  I  am  at  a  loss  to 
BiKkrstand  how  the  reservation  of  a  nominal, 
or  even  of  a  sobstantial,  rent  would  prevent 
sKh  risL  ■  Even  if  it  would  have  done  so, 
suely  some  better  contrivance  than  that  of 
escoDragtng  fraud,  and  allowing  the  grantor 
or  his  heirs  to  commit  the  injustice  of  re- 
podiatiog  his  own  grant,  might  have  been 
devised  for  that  purpose. 

It  has  been  said  by  one  of  my  honorable 
colleagoes  that  *'  we  are  bound  to  administer 
"the  policy  of  the  law  if  we  can  discover 
"it/'  and  he  arrives  at  the  conclusion 
that  the  whole  policy  of  our  revenue-legisla- 
tioD  is  against  the  creation  of  rent  free 
grants. 

With  all  respect  for  that  opinion,  the 
doctrine  of  administering  the  policy  of  a 
law  appears  to  me  one  of  the  most  dangerous 
that  1  ever  heard  propounded  as  a  rule  of 
coostniction. 

We  are  bound  to  administer  the  law  as  we 
ind  it  laid  down,  and  not  what  we  may 
imagine  to  have  been  the  policy  of  the  law- 
Viakeis.  We  ooght  not  to  deprive  a  man  of 
hnds  which  he  has  purchased,  and  of  which 
be  and  his  ancestors  have  been  in  undisturb- 
ed possession  for  nearly  half  a  century  by 
idministering  the  policy  of  a  law,  or  of  a 
sfttem  of  legislation  which. is  not  expressed 
I7  the  law-makers. 

The  policy  of  our  revenue-legislation  is 
to  secure  the  revenue.  I  trust  that  it  is 
Bot  to  be  carried  out  without  regard  to 
jasticc. 

Who  is  to  be  the  judge  of  what  grants 
are,  and  what  are  not,  against  the  policy 
fk  oar  revenue-legislation  ? 

Is  it  to  depend  upon  the  opinion  of  each 
indiTidaal  judge,  or  only  upon  the  declared 
intentions  of  the  Legislature  ? 

It  was  admitted  by  one  of  the  learned 

2W«w.  u.^r^     Judges,  who  delivered 

WR^^e'tl:     judgment   in   the    2nd 

Full  Bench  case  in 
iS6s,  that  It  might  'appear  unjust  and  in- 
equitable that  any  person  should  have  a 
nght  to  take  advantage  of  his  own  wrong, 
*ad  that  grants  made  for  consideration 
Amid  be  resumable  by  the  party  making 
4em.  But  he  added  ;  "  Perhaps  the  policy 
''which  diclaied  the  law  preferred  to  pro- 
^Uci  the  rights  of  the  Government  with- 
'«/  a«y  regard  to  the  hardship  or  injustice 
^'^iti  above  r 


What  man's  property  will  be  safe  if  such 
rules  of  construction  be  adopted  ? 

Who  is  to  decide  whether  it  is  against 
the  policy  of  the  Revenue  Laws  to  allow  a 
man  for  a  valuable  consideration  to  grant 
a  lease  at  a  nominal  rent,  and  to  repudiate 
all  leases  or  grants  which  he  himself  has 
made  if  they  are  rent-free.  Upon  this 
point,  various  opinions  are  entertained  by 
different  Judges.  For  my  own  part,  I  hold 
that  it  was  not  against  the  policy  of  the 
Revenue  Laws  or  of  the  Permanent  Settle- 
ment to  allow  a  zemindar  to  avoid  his  own 
or  his  ancestors'  rent-free  grants.  If  the 
Legislature  has  declared  that  all  rent-free 
grants  are  void,  we  must  administer  the  law 
as  we  find  it,  however  much  we  may  reject 
it,  and  disapprove  of  the  policy. 

But  the  real  question  is  whether,  when 
the  Legislature  used  the  word  "/evenue," 
they  meant  "rent,"  or  meant  only  that  which 
they  expressed. 

Mr.  Loch  in  his  judgment  in  the  2nd  Full 
Bench  case  says  : — 

"The  preamble  (of  Regulation  XIX.  of 
''1793)  clearly  lays  down  the  principle 
"  upon  which  the  revenue  was  assessed — 
"what  part  of  that  revenue  was  to  be 
"  considered  as  rent  (viz.,  the  difference 
"  between  the  assets  of  an  estate,  and  such 
^^  portion  of  them  as  Government  might 
*•  think  fit  to  appropriate)  ;  and  it  distinctly 
"repudiates  the  zemindars'  rights  to  make 
"  a  grant  exempt  from  the  payment  of  re- 
"  venue,  such  revenue  necessarily  compris- 
"ing  rent."  (2  Weekly  Reporter,  Civil  Rul- 
ings, page  20.) 

The  argument  fails  to  prove  to  my  mind 
that  that  portion  of  the  assets  of  an  estate 
which  Government  does  not  appropriate, 
and  for  which  the  zemindar  was  not  bound 
•to  account,  is  revenue. 

The  argument  is  that  the  Regulation 
shows  what  part  of  the  revenue  was  to  be 
considered  rent.  The  conclusion  is  that 
the  part  which  was  to  be  considered  rent 
was  intended  to  be  included  by  the  Legis- 
lature when  they  used  the  word  revenue. 

If  the  Regulation  shows  what  part  of  the 
assets  is  to  be  considered  as  rent,  and  what 
part  as  revenue,  why  are  we  to  hold  that 
the  Legislature  intended  to  include  in  the 
word  revenue  thai  .which  they  intended  to 
be  considered  as  rent  ?  Is  it  not  more  rea- 
sonable to  suppose  that  the  Legislature  in- 
tended by  the  word  revenue  that  part  which 
was  not  rent,  especially  when  in  the  same 
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Code  they  use  the  word  rent  as  something 
distinct  from  revenue?  Mr.  Justice  Loch 
admits  that  the  zemindar  may  remit  his 
share  of  the  rent,  but  he  says  he  has  ''  no 
"authority  to  remit  any  portion  of  the  te- 
^^ venue;  and,  therefore,  that  a  perpetual 
"  lease  or  a  quit-rent  which  does  not  provide 
"for  the  full  quota  of  revenue  from  each 
"  beegah  of  land  is  as  invalid  as  a  rent-free 
"  grant."    . 

If,  as  stated  by  Mr.  Justice  Loch,  the 
difference  between  the  whole  assets  of  an 
estate  and  such  portion  of  them  as  Govern- 
ment thought  fit  to  appropriate  was  rent, 
rent  was  the  part  not  appropriated  by  Go* 
vernment.  How,  then,  could  revenue,  which 
was  the  part  appropriated  by  Government, 
comprise  rent,  which  was  the  part  not  appro- 
priated by  Government  ? 

The  argument  assumes  that,  when  a  ze- 
mindar has  engaged  for,  and  pays  a  certain 
sum  fixed  permanently  as  the  revenue  of 
an  estate,  the  Government  still  retain  a 
share  in  the  rent  or  that  part  of  the  assets 
of  an  estate  which  they  have  not  appro- 
priated. 

If  this  is  so,  what  becomes  of  the  declara- 
tion made  at  the  time  of  the  Permanent 
Settlement  by  Section  i,  Regulation  II.  of 
1793,  that  the  revenue  payable  to  Govern- 
ment had  not  been  fixed  for  ever. 

If  the  assets  or  the  sums  paid  by  the 
ryots  are  part  of  the  revenue,  they  surely 
have  not  been  fixed  for  ever.  It  was  the  very 
object  of  the  Permanent  Settlement  to  induce 
the  zemindars  to  improve  their  estates,  and 
thus  from  time  to  time  increase  the  assets  ; 
and,  for  this  purpose,  the  Government  appro- 
priated, as  revenue,  a  fixed  sum,  and  lefi  the 
remainder  of  the  assets  to  the  zemindars. 
Before  the  Permanent  Settlement,  the  Go- 
vernment's share  of  the  assets  was  liable  to 
frequent  variation.  It  may  be  asked,  if 
Mr.  Justice  Loch's  argument  is  correct, 
what  part  of  the  assets  must  be  reserved  as 
rent,  in  order  to  prevent  the  grant  from  being 
exempt  from  the  payment  of  revenue.  If  a 
question  arises  whether  the  share  which 
belongs  to  Government  of  the  assets  has  or 
has  not  been  reserved  under  lease  by  a 
zemindar,  how  is  that  question  to  be  deter- 
mined ?  If  it  belongs  to  Government,  one 
would  imagine  that,  when  collected,  it  must 
be  paid  over  to  Government.  Yet  no  one 
will,  I  think,  contend  that  a  zemindar  is  bound 
to  pay  to  Government  any  portion  of  the 
rents  reserved  under  leases  or  grants  of  de- 
pendent talooks.    I  concur  with  Mr.  Justice 


Loch  that,  if  it  is  necessary  to  reserve  a  rent 
at  all,  it  is  not  sufficient  to  reserve  a  mere 
nominal  rent ;  but,  if  it  is  compulsory  upoo 
zemindars  to  reserve  a  rent  equal  to    that 
portion  of  the  assets  to  which  the  Govern- 
ment would  have  been  entitled,  if  the  lands 
had   not  been   permanently  settled,  how  is 
it  to  be  ascertained  whether  such  a  rent  has 
been  reserved  or  not,  when  it  is  clear  that, 
before  the  Permanent  Settlement,  the  amount 
payable  for  revenue   was    fluctuating,    and 
depended  upon  the  will  of  the  Government } 
If  a  lease  or  grant  after  a  Permanent  Settle- 
ment is  to  be  avoided  by  the  grantor  be- 
cause it  does  not  reserve  that  which   would 
have  been  the  Government's   share  of   the 
assets,  if  the  settlement  had  not  been  made, 
it  *will  be  impossible  to  ascertain   whether 
such  rent  has  been  reserved  or  not.     Even 
if  it  should  be  held  sufficient  if   the  rent 
reserved  is  equal  to  the  full  quota  of  revenue 
fixed  by  the  Permanent  Settlement  for  each 
beegah,  inextricable  confusion  will  arise,  and, 
it  will  be  necessary  in  every  case  in  which  a 
grant  or  lease  is  disputed  to  raise  an.  issue, 
whether  the  amount  reserved  bears  the  same 
proportion  to   the   actual   produce  of    the 
land  included  in  the  grant,  as  the  assessment 
upon  the  whole  of  the  estate  bears  to  the 
whole  of  its  actual  produce,  and  the  trial  of 
such  an  issue  will  involve  the  same  inquiry 
as  would  be  necessary  if  the  grantee  had 
had  the  proprietary  right  in  the  lands  con* 
veyed  to  him,  and  was  applying  for  a  but- 
warra ;  and  this  wrll  be  the  case  even  if  the 
grant  comprised  only  a  few  beegahs  or  cot* 
tahs  of  land.     Indeed,  as  it  lias  been  already 
shown,    after    a  permanent   settlement,   no 
particular  portion  of  the  whole  revenue  is 
payable  for  any  particular  beegah,  and,  even 
if  it  were  so,  it  would  be  almost  impossible, 
after  extensive   improvements  in  an  estate, 
to  say  what  proportion  the  revenue  of  any 
particular    beegah    of    land    bears    to    the 
whole    assets    of    the    estate.     In  the   2nd 
Full  Bench  case  the  land  in  question  was 
at  the  time   of  the   Permanent    Settlement 
a     piece     of^  low     marshy     land,     which 
yielded  no  assets.     In  such  a  case,  it  would 
be  impossible  to  say  what  proportion  of  the 
revenue  was  payable  for  it. 

Mr.  Justice  Shumbhoonath  Pundit,  with 
his  great  acuteness  and  experience,  foresaw 
the  difficulty,  I  may  say  the  impossibility, 
of  compelling  a  zemindar  to  reserve  on  every 
grant  a  rent  equal  to  the  full  quota  of 
revenue  for  each  beegah  of  the  lands  grant- 
ed, especially  when  no  rent  for  such  lands 
was   paid   at  the   time  of   the  settlement. 
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He  ssdd :  "  During  the  progress  of  the  De- 

"cennial  Settlement,  and 

'^2K         ^'*"    "»"*     "793.     when     the 

**la\vs  of  that  year  were 
"enacted,  i'/  was  thought  to  he  a  sufficient 
**  check  against  acts  supposed  to  be  injuri- 
••oos  to  the  public  rights,  to  declare  that 
*'ao  grant  or  alienation  should  be  made 
•* rent-free;  and  it  was  not  considered  at 
"all  expedient  to  rule  that  the  rent  re- 
*"  served  in  a  lease  should  be  equal  to  the 
**  proportionate  revenue  due  to  the  Govern- 
*'fflent  fram  the  lands  leased  out.  It  was 
^  DOC  an  easy  matter  to  fix  this  proportion, 
''and  it  was  not  thought  proper  to  impose 
''such  a  troublesome  condition,  because  it 
''faid  already  been  ruled  that  the  zemin- 
"dars  generally  could  not  settle  for  mOre 
""than,  lo  years,  and  that  fraudulent  or 
**  wrongful  settlements  made  by  them  were 
"not  binding  upon  auction^purchasers." 

i  cannot  discover  what  Mr.  Justice 
Suimbboonath  Pundit  relied  upon  when 
lie  staled  that,  when  the  laws  of  1793 
wre  enacted,  it  was  thought  to  be  a-  suffi- 
cient check  to  declare  that  no  grant  or 
aienation  should  be  made  rent-free.  He 
past  I  presume,  have  relied  upon  the  auihor- 
ttr  oE  the  Sudder  Court  in  Rajah  Modh- 
»rain*s  case,  to  which  1  have  already  ad- 
tiied. 

Mr.  Justice  Trevor,  holding  that  a  mere 
nominal  rent  was  sufficient,  had  not  to  con- 
tend with  the  difficulty  of  deciding  what 
amount  of  rent  it  would  be  necessary  to 
reserve  in  order  to  prevent  a  grant  from 
being  void  under  Section  10  as  a  grant  ex- 
empt from   the   payment  of  revenue.     He 

-»w.-i.i    D  says:  "The  mere  fact  of 

n^ii^l     ^"^'    "the  land  granted  being 

**  unculturable  at  the 
"time  the  grant  was  made  does  not  render 
"that  legal  which,  under  other  circum- 
"ftances,  would  not  be  so.  The  fact  of  its 
**QQcnItnrableness  was  an  accident  of  the 
"moment,  and  as  the  land  was  a  portion  of 
*'thc  decennially-settled  estate,  the  whole 
**area  of  which  forms  the  security  for  the 
**  Government  revenue,  it  could  not  be  alien- 
**ated  revenue-free  without  the  consent 
"of  Government.  Neither  can  the  fact  of 
"tiw  grant  being  for  the  alleged  benefit  of 
**|be  villagers  render  that  legal  which  is 
"illegal  in  consequence  of  its  being  to  the 
"detriment  of  the  interests  of  the  State." 

The  decision  that  a  nominal  rent  is  suffi- 
oent  gets  rid  of  the  difficulty  of  deciding 
•fat  amount  of  rent  would  be  sufficient  to 


prevent  a  grant  from  being  a  grant  to  hold 
exempt  from  the  payment  of  revenue,  if 
such  grants  are  at  all  within  the  meaning 
of  Section  10,  Regulation  XIX.  of  1793. 
But  the  decision  is  open  to  this  palpable 
objection,  that,  if  a  rent-free  grant  of  lands 
of  large  value  is  void  in  consequence  of 
its  being  detriniental  to  the  State  or  to 
the  interests  of  the  zemindar's  heirs,  such 
interests  would  not  be  protected'by  the  re- 
servation of  a  merely  nominal  rent. 

A  question  also  seems  naturally  to 
arise :  Were  Lord  Comwallis  and  his  Coun- 
cil so  short-sighted  as  not  to  see  that  there 
could  be  very  little  difference  as  regards  the 
interests  of  the  State  or  those  of  the  heirs 
of  a  zemindar  whether  a  grant  was  rent- 
free  or  subject  toonly  a  nominal  rent? 

Moreover,  a  zemindar  has  full  power  to 
assign  by  way  of  gift,  sale,  mortgage,  or 
otherwise  the  rents  of  any  of  the  dependent 
talooks  or  leases  on  his  estate  or  any  por- 
tion of  them.  There  is  nothing  in  Section 
10  which  by  any  interpretation  can  l)e  held 
to  prohibit  this,  although  the  grants  would, 
as  against  a  purchaser  at  a  sale  for  arrears 
of  revenue,  convey  no  interest  in  the  rents 
of  the  estate  to  the  grantee.  What  good 
reason  could  there  have  been  to  compel  a 
zemindar  to  reserve  some  rent  from  the 
tenant  on  the  grant  of  a  talook  or  lease, 
when  he  could  assign  over  to  a  third  person 
th6  rent  which  he  had  reserved  as  soon 
as  he  had  received  it.  How  much  better 
would  the  State  or  the  heirs  of  a  zemindar 
be,-  if  the  zemindar  should  grant  a  lease 
reserving  a  full  rent,  say  of  10,000  rupees 
a  year,  for  the  lands,  and  should  assign 
over  the  rent  the  next  day  to  a  stranger 
and  his  heirs  for  ever,  than  they  would 
be  if  he  were  to  grant  a  lease  without  reserv- 
ing any  rent  at  all  ? 

Further,  if  in  consideration  of  a  large 
premium  a  zemindar  should  grant  a  lease 
at  a  nominal  rent  of  lands  worth  10,000 
rupees  a  year,  he  would  be  guilty  of  extor- 
tion if  he  should  collect  more  than  the  nomi- 
nal rent  so  reserved  {see  Regulation  VIII.  of 
1793,  Section  52).  But,  if  a  lease  rent-free 
of  such  lands  is  void  under  Section  10,  Regu- 
lation XIX.  of  1793,  he  might,  and  indeed 
would,  be  required  by  that  Section  to  resume 
the  lands,  and  could  then  let  it  for  a  full 
rent. 

It  was  contended  on  behalf  of  the  plaint- 
iff, and  it  was  held  by  some  of  the  Judges 
I  in  the  and  Full  Bench    case,  and  it  is  the 
'  opinion  of  some  of  the  Judges  on  the  pre- 
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sent  Full  Bench,  that  the  word  "revenue'* 
was  used  in  Section  lo,  Regulation  XIX.  of 
1793,  as  well  as  in  the  laws  before  the  De- 
cennial Settlement,  to  express  either  revenue 
belonging  to  Government  or  rent  belonging 
to  the  zemindars,  or,  to  use  the  words  of 
Mr.  Justice  Campbell,  "in  a  shifting  and  in- 
'*  terchangeable  sense,  and  sometimes  synony- 
"  mously  to  mean  the  same  thing.'' 

In  the  Regulations  prior  to  the  Decennial 
Settlement,  no  doubt,  the  word  revenue  in- 
cluded rent,  not  because  the  same  word  was 
Intended  to  refer  to  two  different  things,  but 
because  at  that  time  the  rents  of  lands  were 
Government  revenue.  The  Regulation  of 
1st  December  1790,  in  using  the  words 
"  rent-free  grants,  "  included  lakheraj  grants 
or  grants  exempt  from  the  payment  of  re- 
venue to  Government,  because  at  that  time, 
if  the  rent  was  alienated,  the  revenue  which 
belonged  to  Government  was  ipso  facto 
alienated. 

I  cannot  find  any  inconsistent  use  of  the 
word  revenue  in  Regulation  XIX.  of  1793  or 
In  any  of  the  other  Regulations  of  that  Code 
or  any  synonymous  use  of  the  words  "  re- 
venue "  and  "  rent." 

The  instances  which  have  been  specified, 
in  which  it  has  been  asserted  that  the  word 
revenue  was  used  in  the  sense  of  the  zemin- 
dar's rent,  do  not,  in  my  opinion,  support  the 
assertion. 

The  use  of  the  word  in  Section  i  of  Re- 
gulation XLIV.  of  1793  ^^^  i"  Section  11 
of  Regulation  XIX.  of  1793  were  the  only 
specific  instances  given  as  regards  the  Code 
of  1793,  in  which  it  was  said  that  the  word 
revenue  was  used  in  a  double  sense. 

Regulation  III.  of  1828  was  also  referred 
to  for  the  purpose  of  showing  that  the  words 
"  revenue"  and  "  rent",  were  used  synony- 
mously; though  that  fact,  if  it  had  been 
so,  could  have  but  little  bearing  upon  the 
question  as  to  the  sense  in  which  the  word 
revenue   was   used   in    Regulation   XIX.  of 

Mr.  Justice  Loch,  in  his  judgment  in  the 
2nd  Full  Bench  case,  has  very  clearly  shown 
that  the  word  revenue,  as  used  in  Section  1 1, 
Regulation  XIX.  of  1793,  refers  to  revenue 
in  the  ordinary  sense  of  the  word,  and  that 
it  was  used  in  that  Section  to  denote  the 
revenue  on  resumed  lakheraj  lands  under 
100  beegahs  which  was  given  up  to  the 
zemindars  by  Section  6  of  that  Regulation, 
and  was  assessed  under  Section  9.  It  was 
revenue,  and  not  rent,  as  a  reference  to 
Seaions  6,  9,  and  11  will  show. 


The  words  which  are  referred  to  in  Regu- 
lation XLIV.  of  1793  are  those  in  which  it 
is  said:  "It  is  essential  at  the  same  time 
"that  the  proprietors  of  land  should  have  a 
"discretionary  power  to  fix  the  revemu 
^*  payable  by  their  dependent  talookdars^ 
"  and  to  grant  leases  or  fix  the  rents  of  theii 
"  lands  for  a  term  sufficient  to  induce  theb 
"talookdars,  &c.,  to  improve  the  cuUivatioa 
"of  their  lands,"  &c.  The  word  revenue 
is  used  in  the  passage  above  quoted  in  th€ 
same  sense  as  that  in  which  it  is  used  ifl 
Section  2,  Regulation  XVII.  of  1 793,  by  which 
zemindars  are  authorized  to  distrain  upod 
their  under-tenants  an'd  ryots  and  upon  the 
talookdars  paying  revenue  through  them  lot 
arrears  of  "rent"  or  "revenue."  ^^ 
wbrd  revenue  in  both  these  Regulations  refers 
to  the  dependent  talookdars  mentioned  id 
Regulation  VIII.  of  1 793,  Section  6,  who  were 
to  continue  to  pay  their  revenue  through  the 
zemindars.  The  word  revenue  both  la 
Regulation  XVII.  and  in  Regulation  XLIV« 
was,  therefore,  used  in  its  ordinary  and  stricC 
sense. 

Regulation  III.  of  1S28  referred  to  grant! 
of  lands  which  the  Government  were  enti- 
tled to  resume,  and  necessarily  referred  to 
grants  made  prior  to  the  ist  December  1790,1 
when,  as  I  have  already  endeavoured  t<^ 
show,  a  grant  rent-free  was  really  an^ 
actually  an  alienation  of  the  Government 
revenue.  j 

Mr.  Justice  Loch,  in  his  judgment  in  thOj 
2nd  Full  Bench,  refers  to  the  indiscrimK; 
nate  use  of  the  word  revenue;  but  he  does 
not  concur  in  that  use  of  it.  He  says: 
^*  Another  element  of  confusion  must  ht 
''got  rid  of  viz.y  the  interpretation  put  upon, 
"the  word  revenue  in  Regulation  XIX.  of 
"  1 793.  It  has  been  said  that  the  word 
"  is  used  indiscriminately  to  mean  either 
"revenue  or  rent  according  to  the  context 
"  This  appears  to  be  a  mistake.  The  word 
"'revenue'  is  used  in  its  proper  meaning 
"  throughout  the  Regulation ;  and  is  not  conn 
"vertible  with  rent,  though  it  compris^ 
"rent.  A  consideration  of  the  purport  of 
"  the  law  will  at  once  show  that  the  Legisla- 
"  ture  was  dealing  with  a  question  of  re- 
"  venue  only." 

The  word  "revenue"  and  the  word 
"  rent"  were  used  in  the  Code  of  1793  j" 
many  places,  as  I  have  already  shown,  m 
order  to  describe  two  very  different  things: 
the  former  meaning  Government  revenoe; 
the  latter  meaning  the  rents  payable  to  the 
zemindars  by  their  talookdars,  farmers, 
and  ryots. 

h 
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It  vonld,  therefore,  have  been  quite  con- 
to  the  rules  contained  in  Regulation 
L  of  1793  to  use  the  word  revenue  as  ap- 
icable  to  the  zemindar's  rents,  or  the  word 
It  to  express  the  Government  revenue. 


rule  laid  dowri  in  Regulation  XLI.  of  1793, 
but  in  contravention  as  well  of  the  princi- 
ples by  which  the  scientific  use  of  language 
is  regulated  as  of  the  rules  of  legal  con* 
struction. 


Bf  Regulation  XL!,  of  1793  it  was  enacted  '  ^  ^^  "^^  Y'^^jy  remarked  by  Locke  m  his 
that  in  the  Regulations  the  same  designations  i  Essay  on  the  Human  L  nderstandmg,  speak- 
and  terras  should  be  applied  to  the  same  '  ^"f  0^  ^^^  .abuse  of  words,  that  "  words 
descriptions  of  things,  in  order  that  rights,  '  "  ^^^^  ^P  ^^^  ^P^"  one  man  s  ideas  to  an- 
property,  tenures,  and  generally  all  persons  |  "owners  view— /j/,  when  men  have  names 
aod  things,  should  be  uniformly  described  by  "  *"  ^"^^^  mouths  without  any  determinate 
the  same  designations  and  terms  throughout  '  ''^^^^^  in  their  minds,  whereof  they  are  the 
the  Judicial  Code,  and.  so  careful  was  the  Le-  j  "  s»8^"s  ;  2ndly,  when  they  apply  the  common 
p^tare  with  respect  to  this. important  sub-  ;  "received  names  of  any  language  to  ideas  to 
jcctthat  it  was  directed  by  Section  16  that,  i  "which  the  common  use  of  that  language  does 
iauanslating  the  Regulations,  the  translator  "not  apply  them;  and,  jre/Zy,  when  they 
,  TO  to  be  particularly  careful  to  preserve  the  "^PP^y  ^^^^  "i^^y  unsteadily,  making  them 
suae  uniformity.  *' stand   now   for  one,   and   by  and  by  for 

_,_.''  ^  „       „     ,        ,         "  another  idea.-" 

The  Legislature  knew  full  well  what  they        tt         •  1  •     v 

were  about,  and,  therefore,  in  re-enacting  with  ^®  P^'^^s  out  how  great  is  the  concem- 
iw>5ifications  the  Regulation  of  1st  December  P^^^^^  ">[  5Y_^7  "^^^  ^^  l^  ^^^  meaning  of  the 
1790,  they  substituted  the  word  "revenue"  in  l^^s  which  he  is  to  obey,  and  which  draw 
Section  10  for  the  word  -rent,'*  which  was  '•  ^conveniences  upon  him  ^yhen  he  mistakes 
used  in  the  corresponding  Section  of  the  ^r  transgresses  them.  "It  is  hard,  he  says. 
Regulation  of  the  ist  December  1 790.  '  "  ^^^  ^^^  a  discourse  written  on  any  subject 

^,  ^  ,.  , .  V  .  .  f  ,  "wherein  one  shall  not  observe,  if  he  read 
Notwubstanding  this  substitution  of  the  ,  u  ^.j^h  attention,  the  same  words  (and  those 
wd  ''revenue  for  the  word  "rent,  for  j  u^on^^only  the  most  material  in  the  discourse 
which  the  Legislature  must  be  supposed  to  .<  ^nd  upon  which  the  argument  turns)  used 
tave  had  some  good  reason,  and  notwiih-  !  u  sometimes  for  one  collection  of  simple  ideas 
tudmg  the  preamble  and  enactments  of^^.^nd  sometimes  for  another,  which  is  a 
Kegulation  XLL  of  1793.  some  of  my  |  ..  perfect  abuse  of  language.  Words  being 
fccKiorable  colleagues  held  that  the  word  re-  u  intended  for  signs  of  my  ideas  to  make 
jaue  was  used  in  Section  10  of  Regulation  c^t^em  known  to  others,  not  by  any  natural 
XIX. of  1793,  to  express  two  different  things,  "signification,  but  bva  voluntary  imposition, 
Om  of  them  in  particular  says  :—  ..  j^  jg  ^  plain  cheat  and  abuse  wlien  I  make 

"I  am  compelled  to   conclude   that   the    "them  stand  sometimes  for  one  thing,  and 
"word  revenue   at    that   time   was   not   al-    "  sometimes  for  another." 
•ways  employed  to  mean  only  the  revenue        j  ^^  ^ot  believe  that  either  the  Legisla^ 
;*demandable  by  Government,  but  that  it  was  ,  ^^e  of  1793,  or  the  drafter  of  the  Code  of 
"also  hosflj'  used  to  comprise  the  rent  re-  ,  Regulations  which  was  passed  in  that  year, 
covcnible     by    the     zemindar    who    was    jg  open  to  the   imputation    of  having    used 
accounuble  for  the  revenue.  '  ^^^  ^^ord  revenue  in  Regulation  XIX.  of  1 793. 

To  arrive  at  such  a  conclusion,  we  must  unsteadily  in  a  double  or  shifting  sense. 
:Wd  that  the  Legislature  were  themselves  It  was  the  very  object  and  intention  of  Regu- 
n)iaiing  in  Section  lo.  Regulation  XIX.  of  lation  XLI.  of  1793  to  prevent  any  such  abuse 
I7v3,  a  rule  which,  by  another  Regulation  of  of  words,  and  the  Legislature  appear  to  have 
Ihcww^Code,  XLL  of  1793,  passed  on  the  i  had  the  remarks  of  Locke  in  their  minds 
'«me  day,  they  declared  to  be  essential  to  '  when  they  framed  that  Regulation, 
tsublc  Courts  of  Justice  to  apply  the  Rcgu-  If  any  hardship  and  injustice  has  been 
biioDs  according  to  their  true  intent  and  |  caused  from  the  use  of  the  word  "  revenue" 
•port  (see  the  preamble  to  Regulation  XLL  in  Section  10,  it  is  not,  in  my  opinion,  owing 
^»793)-  i  to  the  abuse  of  the   Nvord   revenue   by  the 

Bm  the  use  of  the  words  "revenue''  and  '.  Legislature,  or  by  the  framer  of  the  Regula- 
•rem'*  in  the  same  Code  for  the  purpose  of '  ^^on,  but  by  the  misuse  of  the  word  m  the 
Wgiiating  sometimes  the  same  thing,  and    interpretation  of  the  law. 
ttmetimes  two  distinct  things,  would  have        I  have  already   quoted   a  passage  from 
•*cii,  not  only  a  violation  of  the  express    Locke  on  the  abuse  of  words.    I  will  now 
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refer  to  another  passage  from  the  same  au- 
thor on  the  subject  of  interpretation  of 
words.  He  says  (still,  speaking  of  the 
abuse  of  words)  :  '*  Nor  hath  this  mischief 
stopped  in  logical  niceties  or  curious  empty 
speculations.  It  hath  invaded  the  great 
''concernments  of  human  life  and  society, 
**  obscured  and  perplexed  the  material 
*'  truths  of  law  and  divinity,  brought  confu- 
'^sion,  disorder,  and  uncertainty  into  the 
"  affairs  of  mankind,  and,  if  not  destroyed, 
"yet,  in  a  great  measure,  rendered  useless 
"these  two  great  rules,  religion  and  justice, 
"  What  have  the  greatest  part  of  the  com- 
•'  ments  and  disputes  upon  the  laws  of  God 
**and  man  served  for  but  to  make  the 
"  meaning  more  doubtful  and  to  perplex  the 
"  sense  /^  What  have  been  the  effects  of  those 
"multiplied  curious  distinctions  and  acute 
"niceties,  but  obscurity  and  uncertainty, 
"leaving  the  word  more  unintelligible,  and 
"  the  reader  more  at  a  loss.  How  else  comes 
"it  to  pass  that  princes  speaking  or  writing 
"to  their  servants,  in  their  ordinary  com- 
"mands,  are  easily  understood  ;  speaking  to 
"their  people  in  their  laws,  are  not  so  ?  And, 
'*as  I  remarked  before,  doth  il  not  often 
^^  happen  that  a  man  of  an  ordinary 
*^  capacity  very  zvell  understands  a  text 
**or  a  law  that  he  readsy  until  he  con- 
**  suits  an  expositor,  or  goes  to  counsel^ 
"who,  by  the  time  he  hath  done  ex- 
"  plaining  them,  makes  the  words  signify 
"either  nothing  at  all,  or  just  whatever  he 
"  pleases."  Again,  he  says :  '*  There  remains 
"vet  another' more  general  though  perhaps 
"less  observed  abuse  of  words,  and  that  is 
"  that  men  having,  by  a  long  and  familiar 
"usC)  annexed  to  them  certain  ideas,  they 
"are  apt  to  imagine  so  near  and  necessary 
"  a  connection  between  the  names  and  the 
"signification  in  which  they  use  them  in, 
"that  they  forwardly  suppose  one  cannot 
"  but  understand  what  their  meaning  is,  and, 
"therefore,  are  apt  to  acquiesce  in  the 
"words  delivered,  as  if  it  were  past  doubt 
"that,  in  the  use  of  those  common  received 
"  sounds,  the  speaker  and  hearer  had  neces- 
"sarily  the  same  precise  ideas.  Whence, 
"presuming  that,  when  they  have  in  dis- 
"  course  used  any  term,  they  have  thereby, 
"  as  it  were,  set  before  others  the  very  thing 
"they  talk  of,  and  so  likewise  taking  the 
**  words  of  others  as  naturally  standing 
**for  what  they  themselves  have  been  accus- 
*'iomed  to  apply  them  to,  they  never 
''trouble  themselves  to  explain  their  oivn, 
''or  to  understand  clearly  the  meaning  of 
"the  others:-  ^   "^ 


So  it  seems  to  have  been  in  Rajah  Modh- 
narain's  case.  The  Judges,  having  been. 
in  the  habit  in  resumption-suits  of  treating 
rent'ireQ  grants  made  between  the  12  th 
August  1765  and  the  ist  December  1790 
before  the  Decennial  Settlement  as  illegal 
alienations  of  the  Government  revenue,  ap* 
pear  to  have  assumed,  as  a  matter  of  course. 
that  the  word  "revenue"  in  Section  10,  Re- 
gulation XIX.  of  1793,  must  necessarily 
have  been  used  by  the  Legislature  in  the 
sense  in  which  they  had  been  accustomed 
to  apply  it,  and,  consequently,  that  all  rent- 
free  grants  were  grants  to  hold  exempt  from 
the  payment  of  revenue. 

In  construing  a  law,  a  Judge  is  bound  to 
givfi  effect  to  what  he  believes  to  be  tte 
intention  of  the  Legislature.  That  intention, 
however,  must  be  collected  from  the  words 
which  the  Legislature  has  used,  and  not 
from  importing  into  the  law  any  of  the 
Judge's  own  notions  of  policy  or  any  ideas 
of  his  own  as  to  what  may  or  may  not  have 
been  the  general  policy  or  intention  of  the 
Legislature.  He  ought  not,  as  was  stated 
by  the  Privy  Council  in  the  case  to  which 
I  have  referred,  "to  suppose  that  the  Go- 
vernment intended  to  sanction  a  wanton  and 
unjust  disturbance  of  vested  interests." 

It  was  stated  by  the  Legislature  in  1793 
that  in  consequence  of  the  laws  which  were 
then  enacted  "land  must  become  the  most 
desirable  of  all  property."  We  ought  not, 
without  the  clearest^ expression  of  the  inten- 
tion of  the  Legislature,  to  put  a  construction 
upon  any  part  of  that  law  which,  to  use 
the  words  of  the  Judicial  Committee  in  the 
case  cited,  'will  render  the  title  to  landed 
"property  unnecessarily  uncertain;"  and 
thus  to  render  it  the  least  desirable  invest- 
ment for  capital. 

In  Skerry  versus  Lord  Muskerry  in   the 

House    of    Lords,    Lord 

C^Z^glsi^       Cotlenhamsays:  "Oourts 

"of  Law ^ and  Equity  can 
"discover  the  intention  of  the  Legislature 
"  only  from  the  terms  used,  and  are  not  at 
"liberty  to  speculate  upon  the  existence 
"of  any  intention  not  consistent  icith  the 
"plain  and  obvious  meaning  of  such 
"  termsr 

To  use  the  words  of  Lord  Brougham, 

'^we    must    construe    a 
For4yce  versu  s    a  Statute  by  what  appears    , 

Bryd^es,  i  House  of      // .     u      ^  u         *u      -^ 

Lordsckses4.  ^o  have  been  the  mten-  j 

"tion  of  the  Legislature,  - 
"  but  we  must  ascertain  that  intention  from 
"  the  words  used,  and  not  from  any  general 
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"im/erencts  io  be  drazvn  from  the  nature  of  the  several  grants  varying  from  200  rupees 


"  Ae  objects  dealt  with  by  the  Statute r 

Mr.  Justice  Campbell  says :  "  Hard  cases 
mike  bad  law;"  but  it  must  not  be  supposed 
thit  every  decision  which  causes  a  hardship 
is  necessarily  good  law.  I  wish  I  could  say 
that  no  bad  law  had  ever  been  made  except 
tliat  which  had  its  origin  in  an  earnest  desire 
to  avoid  a  hardship. 

We  should  bear  in  mind  the  words  of 
Lord  Bacon :  "  Let  Judges  beware  of  hard 
"constructions  and  strained  inferences,  for 
"  there  is  no  worse  torture  than  the  torture  of 
"  laws.*'  And  again  :  "  Let  no  man  weakly 
*'coQceive  that  just  laws  and  true  policy 
"have  any  antipathy/'  and  that  "the  prin- 


to  100  rupees  and  less  ;  but  that  does  not 
affect  the  principle.  The  small  property  in- 
volved in  this  decision  is  probably  as  import- 
ant to  the  defendant  as  his  vast  possessions 
are  to  the  richest  and  proudest  nobleman  in 
the  country.  They  are  probably  his  birth- 
right and  inheritance,  upon  which  he  and  his 
family  are  dependent  and  of  which  the  re- 
sumption may  reduce  them  from  comparative 
comfort  to  want  and  penury. 

It  is  my  duty  to  give  this  case  as  calm  and 
deliberate  and  careful  a  consideration  as  if 
the  property  were  worth  lacs  of  rupees.  The 
case  will  form  a  precedent  for  the  future  upon 
a  most  important  subject,  and  much  injustice 


cipal  part  of  a  Judge's  office  is  a  wise  ifte  "^^ly  be  caused  by  an  erroneous  decision.     I 

"ind  application  of  laws."  ^^^^  never  entertained  the  slightest  doubt 

T .  .    11  J  J  * "  o       I  *•        \T       A  upoi^  the  question  ;  but,  considering  that  so 

I  have  not  alluded  to  Regulations  V.  and  Jl„„  ^c  Jt,  u^«/N..«ku  oUiu«nr.,-.«  ««*«^-,i^  ^ 

wfTf      CO  u'  I.  I  J  o    .•  many  or  my  honorable  colleagues  entertam  a 

AvIIL  of  1812,  which  repealed  Section  2  j:ffAi^«f /^r^;«;/^r.  r  Viotfo  a•/^n«^Tn/^r^  (.,n»  :»»^ 

^D I  .'^     vT  Ttr     c    ^  J  u       u-  u  I  uifierent  opmion,  1  nave  gone  more  tuliy  into 

of  Regalauon  XLIV.  of  I793»  and  by  which  ,^^  ^^^^  ^^^  pvnr^^.^ri  th^  r^a^^no  iL  ^rr 

zemindars  were  declared  competent  to  grant 


' 


leases  for  any  period  which  they  might  deem 
most  convenient  to  themselves  and  their 
tenants,  and  most  conducive  to  the  improve- 
meat  of  their  estates.  Those  Regulations 
having  been  passed  long  ifter  the  CoJe  of 
1793  could  have  no  material  bearing  upon 
the  question  as  to  what  was  the  real  inten- 
tioa  of  the  Legislature  in  1793. 

The  question,  however,  under  consider- 
itkm,  IS  most  important  as  regards  leases 
gnmted  ander  the  provisions  of  Regulations 
V.and  XVllL  of  1812,  for  if  leases  not  ex- 
ceeding 10  years  were  rendered  void  by 
Section  10  of  Regulation  XIX.  of  1793  if 
90  cent  was  reserved,  leases  or  other  grants 
made  under  the  subsequent  Regulations  for 
pedods  exceeding  10  years,  or  in  perp&- 
toity,  are  also  void  if  no  rent  is  reserved. 
If  it  was  necessary  to  reserve  some  rent  in 
those  grants  or  leases  which  by  virtue  of 
Section  2  of  Regulation  XLIV.  of  1 793  could 
be  made  only  for  a  term  not  exceeding  10 
years,  it  was  equally  necessary  to  reserve 
some  rent  in  those  leases  which,  on  account 
of  the  purposes  for  which  they  were  made, 
were  allowed  by  Section  8  of  that  Regulation 
to  be  granted  for  any  term  or  in  perpetuity ; 
m  with  regard  to  all  leases  which  have  been 
or  may  be  granted  under  Regulations  V.  and 
XVlli.  of  1 81 2.  If  the  decision  of  Mr. 
Jmtice  Trevor  is  correct,  every  grant,  in  fee 
imple,  by  a  zemindar  or  putneedar  in  which 
aaottinai  rent  at  least  has  not  been  reserved, 
kanll  and  void. 

The  purchase-money  for  the  lands  in  the 
present  case  was  not  large,  the  sums  paid  for 


the  case,  and  expressed  the  reasons  for  my 
judgment  at  greater  length  than  I  otherwise 
should  have  done. 

Since  the  zudTull  Bench  case  was  decided, 
I  find  another  case  in  which  land  granted 
rent-free  for  a  tank  was  held  liable  to  re- 
sumption. {See  Gopeenath  versus  Banee 
Madhub  Banerjee,  2  Weekly  Reporter,  Civil 
Cases,  p.  296.) 

In  that  case,  a  Division  Bench  of  this 
Court  held  that  a  tank  granted  rent-free 
subsequently  to  the  Permanent  Settlement 
was  liable  to  resumption,  there  being  no- 
thing to  show  that  it  was  the  intention  of 
the  grantor  that  the  tank  should  be  a  public 
benefit ;  and  the  Judges  in  that  case  ex- 
pressed an  opinion  that  it  was  not  desirable 
that  the  doctrine  upon  which  the  grant  in 
the  2nd  Full  Bench  cas^  was  upheld  should 
be  strained  or  carried  too  far. 

It  is  said  by  Mr.  Justice  Trevor  that  "  the 
^^  grantee  may  have  a  remedy  against  the 
"  grantor  in  some  form  or  other'' 

What  that  remedy  is,  is  not  pointed  out; 
and  from  the  use  of  the  word  "  may"  it  seems 
very  doubtful  whether  my  late  honorable 
colleague  who  made  the  suggestion  was  very 
certain  in  his  own  mind  that  any  remedy 
actually  existed.  It  is  evident  that  he  had 
no  very  clear  conception  of  the  mode  in 
which  the  remedy  was  to  be  obtained. 

For  my  own  part,  I  cannot  see  what 
remedy  the  grantee  or  his  heirs  could  have 
if  the  heirs  of  the  grantor  be  held  entitled 
to  resume  the  lands,  and  to  evict  them  after 
an  undistiu'bed  possession  of  nearly  50  years. 
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At  any  rate,  I  should  feel  for  a  man  who 
should  be  deprived  of  his  estate  under  such 
circumstances,  and  be  driven  to  seek  for  a 
legal  remedy  in  the  Courts  of  Judicature, 
commencing  with  the  Court  of  original 
jurisdiction  in  the  Mofussil,  and  probably, 
after  long  litigation  and  harassment,  ending 
with  a  special  appeal  to  this  Court,  in  which 
various  opinions  would  probably  be  enter- 
tained. 


A  zemindar  may  have  sold  lands  to  be 
held  rent-free  for  a  term  of  years  in  order 
to  raise  money  to  improve  other  parts  of  his 
estate,    and   may  have    expended  for  that 
purpose  every  rupee  of  the  purchase- money 
which  he  received  ;  or  he  may  have  let  lands 
rent-free  for  a  term  of  years  upon  condition 
that  the  tenant  should  clear  jungle  or  other- 
wise improve  them ;  or  he  may  have  sold 
them  for  a  long  term  of  years  for  the  pur- 
pose of  erecting  houses  or  manufactories,  or 
other  buildings  upon  them,  and  he  may  have 
expended  the  purchase-money  in  improving 
his  estate ;  or   he   may  have  granted  lands 
rent-free  for  a  terra  of  vears  or  for  the  life 
of  a  particular  individual    or  absolutely,  in 
order    to   make    provision    for  a    wife    or 
daughters  or  other   dependants,  or  for  the 
purpose  of  erecting  and  maintaining  a  school 
or  a  soholarship  or  an  hospital,  or  for  some 
other  charitable  purposes.      The  zemindar 
himself  may  be  tco  honest  aiKi  too  honorable 
to  invafldate  his  own  grant  and  to  resume 
the  land?;  but  if  the  construction  put  upon 
Regulaifon    XIX.    of    1793     by    some    of 
my    honorable  colleagues   in  this   case   is 
correct,   it  will  be    compulsory    upon    the 
manager  of  his  estate,  if  he  should  become 
disqualified  by   insanity  or  for   any    other 
cause,  to  resume  the  lands,  to  treat  the  occu- 
piers as  trespassers,  and  turn  them  out  of 
possession.    The  zemindar  may  die  leaving 
his  heir  a  minor,  and  the  Court  of  Wards 
may  be  compelled  to  resume  the  lands  ;  or 
he  may  die  leaving  a  son  less  scrupulous 
and   honest   than   himself,    and    such   heir 
will  be  enabled  to  frustrate  the  intentions 
of    his   father    and    to    resume  the    lands 
although  he  may,  in  some  of  the  cases  sup- 
posed, have  received  the  whole  benefit  of 
the  .purchase-money  expended  by  his  father 
in  improving  the  other  parts  of  the  estate 
which  has  descended  to  him. 

If  Mr.  Justice  Trevor  is  correct  in  hold- 
ing that  the  Section  extends  to  grants  in  fee 
simple  and  to  grants  of  proprietary  rights  in 
a  portion  of  an  estate,  the  above  remarks 
will  apply  to  all  cases  of  the  transfer  of  such 


proprietary  rights  for  purposes  such  as  those 
above  mentioned,  and  even  to  all  absolute 
or  conditional  sales  in  fee  simple  of  parts  of 
an  estate  upon  which  no  rent  is  reserved. 

The  grantee  may,  in  addition  to  the 
purchase-money  which  he  paid,  have  ex- 
pended large  sums  in  improvements ;  he  maj 
have  counted  upon  the  property  which  he 
purchased  as  a.provision  for  himself  and  his 
family,  and  yet,  according  to  the  constmc- 
tion  contended  for,  he  is  liable  to  be  treated 
as  a  trespasser,  to  be  turned  out  of  posses- 
sion by  the  grantor  or  his  heirs,  and  to  be 
exposed  to  all  the  misery,  to  all  the  harass- 
ment, and  to  all  the  torture  of  finding, 
perhaps,  in  his  old  age,  that  he  is  destit^Lte, 
Of  upon  his  deathbed  that  he  is  pennile^, 
and  that  his  wife  and  family  are  to  be  turned 
out  of  the  dwelling«-house  which  he  had 
erected  for  their  comfort,  and  to  be  cast 
adrift  upon  the  world  without  any  provi- 
sion for  their  maintenance  ;  and  all  this  on 
account  of  some  imaginary  general  policy 
of  our  whole  revenue-legislation,  which  is 
not  expressed  by  ihe  Legislature,  and  of  some 
unknown  and  undeclared  theory,  of  the 
Permanent  Settlement,  of  which  he  was  not 
aware,  and  had  no  means  of  acquiring  a 
knowledge. 

In  this  very  case  the  grants  now  sought 
to  be  set  aside  were  made  before  the  deci- 
sion in  Rajah  Modhnarain's  case,  and  when, 
according  to  the  earlier  decisions  of  the  late 
Sudder  Court,  such  grants  were  valid. 

If  it  had  been  expressly  declared  that  a 
zemindar  should  not  be  allowed  to  grant 
a  lease  or  a  dependent  talook  without  reserv- 
ing a  rent,  either  nominal  or  equal  to  the 
actual  value  of  the  land,  I  should  not  at- 
tempt to  set  up  my  own  views  of  policy 
against  the  declared  intentions  of  the  Le- 
gislature. I  have  to  determine  what  the 
law  is  which  the  Legislature  has  enacted, 
not  what  it  ought  to  be,  or  whether  it  is 
just  or  unjust.  But  I  am  to  judge  of  the 
intentions  of  the  Legislature  from  the 
language  which  they  have  used;  and  with- 
out the  clearest  and  most  unambiguous  ex- 
pressions, 1  cannot  attribute,  nay,  I  may 
say,  I  cannot  impute  to  Lord  Cornwallis 
and  to  the  distinguished  men  who  formed 
his  Council  a  policy  so  narrow-minded,  so 
obsstructive  of  progress,  so  short-sighted 
so  mean  and  paltry,  so  utterly  at  vari- 
ance with  all  the  solemn  declarations  of 
Government,  so  fraught  with  injustice,  and 
so  conducive  to  fraud,  as  that  which  has 
been  contended  for  on  the  part  of  the 
plaintiff. 
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I  bold  that  Section  lo,  Regulation  XIX.  of 
1793,  does  not  apply  to  rent-free  grants  made 
bj  a  zemindar  after  a  Permanent  Settlement 
(tf  bis  estate;  that  there  is  no  law  which 
probibits  a  zemindar  from  making  rent-free 
grants  of  permanently-settled  lands,  whe- 
ther SQch  grants  are  intended  to  pass  the 
vbole  proprietary  lights  in  the  lands,  or 
meicly  to  create  dependent  talooks  or  lease- 
bold  interests;  and  that  neither  he  nor  his 
bar,  nor  any  person  claiming  through  him, 
can  invalidate  such  grants,  or  resume  the 
hnds,  or  compel  the  occupiers  to  pay  rent 
fortbem. 

I  am  glad  that  I  have  been  able  to  arrive  at 
tbis  conclusion,  and  I  rejoice  that,  havipg 
regard  to  what  I  conscientiously  believe  to 
bate  been  the  real  intention  of  the  Legisla- 
ture, I  am  able  to  pronounce  a  judgment 
Gonsistent  with  justice  and  right. 

The  minutes  of  the  three  Judges  which 
were  sent  in  to  the  Registrar  having  been 
beld  not  to  be  judgments,  and  the  remaining 
Judges  of  the  Full  Bench  being  equally 
divided  in  opinion,  the  opinion  of  the  Chief 
Jastice  will  prevail  according  to  the  provi- 
sions of  Section  36  of  the  Letters  Patent. 
Tbe  cases  will  be  sent  back  to  the  Division 
Bench,  who  will  be  informed  that  a  rent-free 
grant  made  by  a  zemindar  of  a  specific  por- 
tion of  land,  after  a  permanent  settlement  of 
tbe  estate  to- which  it  belongs,  is  valid  as 
against  the  grantor  and  his  heirs,  or  a 
pwchaser  by  private  sale  of  the  estate. 


The  3rd  January  1 868. 

Present : 

Tbe  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

®"^  Law— Mitakshara — ^Joint  property — 
^Aitition— Mother  or  Grandmother's  right  of 
maintenance — Necessary  elements  in  par- 
tition—Acquired  property— When  acquirer 
gtte  a  doable  share— Costs— Court's  discretion 
bPw  to  be  exercised  in  awarding  costs. 

*tgukr  Appeals  from  a  decision  passed  by 
Uouhie  Syud  AbdooUa  Khan,  Prin- 
^t^  Sudder  Ameen  of  Mymensingh, 
i^tilhe  2! St  January  i86*j. 


Case  No.  98  of  1867. 

Sheo  Dyal  Tewaree  (one  of  the  Defendants), 

Appellant, 

versus 

Judoonath  Tewaree  (Plaintiff)  and  others, 
(Defendants),  Respondents, 

Bahoos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Appellant. 

The  Advocate-General  and  Bahoos  Sree- 
nath  Doss  and  Kalee  Prosunno  Dutt  for 
Respondents. 

CasQ  No.  99  of  1867. 

Sheo  Dyal  Tewaree  Chowdhry  (Plaintiff), 

Appellant, 

versus 

Bishonath  Tewaree  Chowdhry  (Defendant), 

Respondent. 

Mr,  R.  V,  Doyne  and  Bahoos  Unnoda  Per- 
shad  Banerjee,  Kalee  Mohun  Doss,  and 
Romesh  Chunder  Mitter  for  Appellant! 

Air.  J.  W.  B.  Money  and  Bahoos  Onookool 
Chunder  Mookerjee  and  Greeja  Sunkur 
Mojoomdar  for  Respondent 

Case  No.  104  of  1867. 

Shib  Dyal  Tewaree  (Plaintiff),  Appellant^ 

versus 

Bishonath  Tewaree  (Defendant), 
Respondent, 

Bahoos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Appellant. 

Bahoos  Onookool  Chunder  Mookerjee  and 
Greeja  Sunkur  Mojoomdar  for  Respond- 
ent. 

Case  No.  in  of  1867. 

Judoonath  Tewaree  (Plaintiff),  Appellant, 

virsus 

Bishonath  Tewaree  and  others  (Defendants), 

Respondents, 

The  Advocate-General  and  Bahoos  Sreenath 
Doss  and  Kalee  Prosunno  Dutt  for 
Appellant. 
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Baboo s  Onoohool  Chunder  Mookerjie^  Kalee 
Mohun  Doss,  and  Greeja  Sunkur  Mojoorn- 

dar  for  Respondents. 

4 

Accordingf  to  the  Mitakshara,  the  mother,  or  the 
grandmother,  is  entitled  to  a  thare  tohen  sons,  or  g^rand* 
sons,  divide  the  family-estate  between  themselves ;  but 
she  cannot  be  recognized  as  the  owner  of  such  share 
until  the  division  is  actually  made;  she  has  no  pre- 
existing right  in  the  estate'  except  a  right  of  main- 
tenance. 

Under  the  Hindoo  Law,  two  things  at  least  are  neces- 
sary to  constitute  partition  :  the  shares  must  be  deBned, 
and  there  must  be  distinct  and  independent  enjoyment. 

Whatever  is  acquired  at  the  charge  of  the  patrimony 
is  subject  to  partition ;  but  if  the  common  stock  is  im- 
proved, an  equal  share  is  ordained.  Where  a  coparcener, 
with  comparatively  small  detriment  to  the  joint  estate, 
acquires  any  separate  property  by  his  own  labor  or 
capital,  the  property  is  nevertheless  to  be  considered 
joint,  although  the  acquirer  gets  a  double  share. 

It  is  not  correct!  n  law  or  justice  to  say  that  costs 
must  be  invariably  awarded  in  proportion  to  the  amount 
decreed  and  dismissed.  The  Court  can  exercise  the 
lari^est  discretion  in  the  matter;  but  this  discretion  is 
to  be  exercised  with  special  reference  to  all  the  cir- 
cumstances of  the  case,  including  the  conduct  of  the 
parties. 

Mifier,  y. — These  appeals  have  arisen 
out  of  three  original  suits  instituted  in  the 
Court  of  the  Principal  Sudder  Ameen  of 
Mymensingh.  The  facts  disclosed  by  the 
pleadings  in  these  three  suits  hav^  been  set 
forth  at  length  in  the  judgments  recorded  by 
that  officer,  and  we  think  it,  therefore,  un- 
necessary to  recapitulate  them  in  this  place. 
The  real  contest  between  the  parlies  is  about 
the  division  of  a  joint  undivided  estate,  anJ 
the  principal  questions  to  be  determined  are 
the  extent  of  that  estate,  and  the  shares  in 
which,  and  the  persons  between  whom,  the 
division  is  .to  be  effected.  At  the  request 
of  the  parties,  all  the  cases^have  been  heard 
together,  both  here  and  in  the  Court  below, 
and  the  evidence  produced  in  each  has  been 
fully  used  for  the  purposes  of  all  by  their 
consent.  For  the  sake  of  convenience, 
however,  we  think  It  necessary  to  deal  with 
these  appeals  separately  in  our  judgment. 

In  appeal  No.  in  of  1867,  the  following 
points  have  been  raised  before  us  on  behalf 
of  the  appellant,  Judoonath  Tewaree : — 

rsi, — That  the  finding  of  the  Lower  Court, 
against  the  genuineness  of  the  Furd  put  for- 
ward by  the  respondent,  Shib  Dyal  Tewaree, 
in  suit  No.  82  of  1866,  is  contrary  to  the 
weight  of  evidence. 

2nd. — That,  even  if  the  Furd.  be  rejected 
as  spurious,  a  larger  amount  of  cash  balance 
than  that  fixed  by  the  Lower  Court  ought 
to  be  found  in  the  hands  of  the  respondent, 
Bishonath  Tewaree,  and  that  a  joint-decree 


for  the  appellant's  share  of  this  amount  ought 
to  be  passed  both  against  him  and  the  re* 
spondent,  Shib  Dyal. 

3rd. — That  the  Ix)wer  Court  is  wrong  is 
declaring  that  Mussamut  Golaba  (no^ 
deceased)  was  entitled  to  a  share  of  the; 
family-property»  she  being  not  entitled  to 
any  share  under  the  Hindoo  Law  as  admini^ 
tered  in  the  Benares  School. 

^th. — That  the  above  declaration  has  beeli 
rendered  nugatory  by  the  death  of  Golaba 
since  the  decree  of  the  Lower  Court,  and  be* 
fore  any  partition  of  the  family-estate  had 
been  actually  effected. 

jM. — ^That  the  award  of  the  Lower  Court^ 
in  the  matter  of  costs  is  unjust  and  ineqatt- 
a&le.  i 

i 

With  reference  to  the  third  ground,  we' 
do  not  think  it  necessary  for  us  to  decided 
upon  it.  Our  reasons  will  be  explained  id* 
our  judgment  upon  the  next  ground. 

As  to  the  fourth  ground,  we  are  of  opinioOb 
that  the  contention  of  the  appellant  is  correct 
Mussamut     Golaba    was    the    mother     of| 
Shib   Dyal  and    grandmother    of    the    ap- 
pellant.     Bishonath    is   the   first   cousin   or 
paternal    uncle's   son   of  Shib   Dyal.     She,* 
Mussamut  Golaba,  has  died  subsequent  t(^': 
the  decree  of  the  Lower  Court,  and  Mussa^J 
mut  Doolaro.  wife  of  Shib  Dyal,  as  an  allegeC 
devisee  under  her,  has  been  permitted  by  w 
to  defend  this  appeal.     Now,  it  is  quite  cleat*; 
that  the  share  which  ought  to  have  been,; 
allowed  to  Golaba  iias  merged  in  the  general 
estate,  conceding,  for  the  sake  of  argument;' 
that  she  was  entitled  to  any  share  under  the 
Hindoo  Law  as  it   is  administered    in   the 
Benares  School.    The   text  of   the   Mitak- 
shara that    has    been    referred    to    merely 
says,  "of  heirs  dividing  after  the  death  rf 
'*the   father,   let  the   mother    also    take   a 
*' share,*'  or,  in  other  words,  the  mother  or 
grandmother,  as  the  case  might  be,  is  entitled 
to  a  share,  ivhen  sons  or  grandsons  divided 
the  family-estate  between  themseh'cs.     But 
the  mother  or  the  grandmother  can  never  be 
recognized  as  the  owner  of  such  a  Share, 
until  the  division  has  been  actually  made. 
She  has  no  pre-existing  vested  right  in  the 
estate  except  a  right  of  maintenance.    She 
may  acquire  property  by  partition,  for  parti- 
tion is  one  of    the    recognized    modes  of 
acquiring  property  under  the  Hindoo  Law. 
But  partition,  in  her  case,  is  the  sole  cause  of 
her    righ^   to    the    property.      It    follows, 
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fterefore,  that  the  effect  cannot  precede  the 
cause. 

The  learned  Counsel  for  Doolaro  has  con- 
I  tended  that,  in  the  case  before  us,  partition 
jmst  be  held  to  have  actually  taken  place y 
land  be  cited  a  ruling  of  Her  Majesty  in 
C6uQciI,  to  the  effect  that  division  by  metes 
ud  hounds  is  not  at  all  necessary  to  consti- 
tate  partition  under  the  Mitakshara.  We  do 
M(  for  a  moment,  in  fact  we  cannot,  question 
Ibe  correctness  of  this  ruling.  But  there 
on  be  no  doubt  that,  under  the  Hindoo 
I  Lav,  two  things  at  least  are  necessary  to 
|C0Q6titme  partition.  The  shares  must  be 
defined,  and  there  must  be  distinct  and 
^dependent  enjoyment  of  those  shares.  In 
lie  case  before  us,  neither  of  these  thin^ 
kas  yet  taken  place.  The  definition  of 
tte  shares  by  the  Principal  Sudder  Ameen 
is  no  more  final  than  our  judgment  at 
the  present  day,  and  it  is  the  question  of 
dares  that  we  are  still  determining.  As 
la  distinct  and  independent  enjoyment,  no 
nch  thing  has  yet  occurred.  The  appellant 
kas  been  merely  seeking  for  a  partition. 
Soppose  that  the  appellant  were  to  withdraw 
ftK  appeal  at  this  very  moment,  and  to  agree 
to  five  jointly  with  his  uncle  Shib  Dyal  in 
trtate  as  before,  could  Golaba,  if  she  were 
llive,  have  still  asked  for  the  share  allotted 
K»  her  by  the  Principal  Sudder  Ameen }  Or 
iBppose  that  Golaba,  instead  of  appearing  as 
l|iBtervenor  in  the  Lower  Court,  as  she  did, 
J^  Section  'Ji  of  the  Procedure  Code,  had 
Wxight  an  action  against  them  both  for  the 
tiiears  of  her  maintenance  which  would 
be  accrued  subsequent  to  the  decree  of 
^  Lower  Court  down  to  the  present  day. 
Vhaf  answer <onld  they  have  given  to  such 
tdaim?  Surely  they  could  not  have  pleaded 
Ae  was  not  entitled  to  be  maintained  out 
rf  the  estate,  because  they  were  going  to 
fir  over  to  her  a  share  of  it.  Such  a  plea 
Mdd  be  absurd  on  the  very  face  of  it. 
Sk  is  not  to  starve  until  the  assignment  is 
0tiiuify  made. 


I 


hhas  been  said  that  the  question  of  main- 
^ttoce  is  qaite  distinct  from  the  question 
^Aw  ns;  but  there  can  be  no  doubt  that 
*6  share  that  is  given  to  a  Hindoo  mother 
•  tbe  time  of  partition  is  given  to  her  for 
>B  other  purpose  than  as  a  provision  for 
V  maintenance.  She  has  no  right  to  ask 
if  aamtenance  after  she  has  got  such  a 
*«t  and  if  a  partition  has  been  effected 
hthis  case,  Golaba's  suit  for  maintenance 
•«  have  been  dismissed  on  that  ground 
■'•«.   It  is  unnecessary,  therefore,  to  de- 


cide whether.  Golaba  had  a  right  to  alienate 
the  share  assigned  to  her  by  the  Principal 
Sudder  Ameen  as  her  sfcreedhun  under  the 
Mitakshara  Law.  Oar  finding  is,  t^at  she 
had  acquired  no  right  to  that  share,  as  she 
died  before  partition  had  been  actually 
made.  We,  therefore,  direct  that  the  family- 
estate,  real  and  personal,  such  as  it  may  be 
found  to  be,  shall  be  divided  between  the 
three  original  parlies  to  this  suit,  namely, 
Shib  Dyal,  Bishonath,  and  the  appellant 
Judoonalh,  in  the  following  proportion : — 

Shib  Dyal,  5  annas. 

Bishonath,  7  annas. 

Judoonath,  4  annas. 

As  to  the  last  ground,  we  are  of  opinion 
that  the  contention  of  the  appellant  is  per- 
fectly correct.  The  question  of  costs  is 
the  most  general  question  to  be  determined 
in  a  suit.  In  fact,  it  is  the  only  question 
over  which  the  Court  can  exercise  the 
largest  discretion.  This  discretion,  however, 
is  to  be  exercised  with  special  reference  to  all 
the  circumstances  of  the  case,  including  the 
conduct  of  parties.  It  is  not  correct  in  law 
or  justice  to  say  that  costs  must  be  in- 
variably awarded  in  proportion  to  the  amounts 
decreed  and  dismissed.  If,  for  instance,  as 
we  find  in  the  present  case,  that  the  ap- 
pellant has  mainly  succeeded  in  his  claim ; 
that  his  suit  was  an  honest  and  bond-fide 
one ;  that  the  portion  dismissed  has  been  lost 
more  in  consequence  of  the  misconduct  of  his 
opponents  than  on  account  of  any  fault  of 
his  own,  we  shall  be  doing  injustice  to  the 
appellant  to  refuse  him  his  full  costs.  We 
accordingly  direct  that  the  costs  of  this 
litigation  in  full  shall  be  paid  to  him  by  both 
the  respondents  Shib  Dyal  and  Bishonath, 
and  that  these  latter  shall  bear  their  own 
costs  throughout.  Mussamut  Doolaro,  of 
course,  has  to  bear  hsr  own  costs. 

We  now  come  to  Shib  Dyal's  appeal  No.  98 
of  1867.  The  following  points  have  been 
urged  before  us  on  his  behalf. 

/.t/.— That  Shib  Dyal,  having  been  the  ac- 
quirer of  those  properties  which  still  stand 
in  his  name,  is  entitled  to  a  double  share 
under  the  Hindoo  Law. 

iind, — That  a  decree  has  been  given  for 
the  personal  properties  at  Roy  Bareily  with- 
out any  legal  proof. 

jr</. -rThat  the  Principal  Sudder  Ameen 

has  awarded  to  the  appellant,  contrary  to 

'  Plindoo  Law,  a  share  of  such  moveables 
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as  are  used  as  ornaments  by.  the  female 
members  of  the  family. 

^/^, — ^That  the  Principal  Sudder  Ameen 
has  not' determined  as  to  who  has  been  in 
possession  of  the  personal  properties. 

With  reference  to  the  first  point,  we  are 
of  opinion  that  it  is  not  at  all  sound.  This 
case  is  not  a  case  in  which  a  double  share 
can  be  awarded.  It  has  been  said  that 
Shib  Dyal  contributed  both  money  and  labour 
in  acquiring  these  properties,  though  joint 
funds  have  also  been  used.  There  is  no 
pretension  to  say  now,  whatever  might  have 
been  pleaded  in  the  Court  below,  that  there 
is  no  joint  property  at  all;  so  that  the  ad- 
mission regarding  the  use  of  joint  funds  is 
perfectly  correct.  So  far  as  the  evidence  is 
concerned,  we  have  neither  any  proof  of 
the  amount  of  the  money  supplied  nor  the 
purposes  for  which  it  was  used ;  and  as  to  the 
labour,  that  consisted  in  purchasing  estates 
out  of  the  funds  of  a  joint  ancestral  firm, 
which  Shib  Dyal  was  managing  for  the  benefit 
of  the  joint-family. 

But,  even  conceding  all  these  facts  to  the 
appellant,  we  do  not  see  how  he  can  succeed 
in  his  contention.  The  very  authorities 
relied  upon  by  him  are  strongly  and  expressly 
against  him.  Verse  29,  Chapter  I.,  Section  4 
of  Mr,  Colebrooke's  Mitakshara,  page  275, 
says :  "  It  is  settled  that  whatever  is  acquired 
at  the  charge  of  the  patrimony  is  subject  to 
partition."  But  Verse  30  qualifies  this  pro- 
position by  propounding  an  exception^  and 
Verse  3 1  explains  that  exception.  Verse  30 
says  :  **  The  author  propounds  an  exception 
"  to  this  rule.  But  if  the  common  stock  be 
"  improved  an  equal  share  is  ordained,"  and 
Verse  31  says:  "Among  unseparated  bre- 
"  thren,  if  the  common  stock  is  improved 
"  and  augmented  through  agriculture,  com- 
"  merce,  or  similar  means,  an  equal  division 
''  nevertheless  ukes  place,  and  a  double 
"  share  is  not  allotted  to  the  acquirer." 
This  is  no  more  than  a  case  of  augmentation 
at  the  highest.  The  ancestral  firm  was 
the  main  nucleus  of  this  estate,  and  every 
property  acquired  from  such  a  nucleus 
falls  within  the  nile  of  equal  division. 
Verse  29  applies  to  a  different  state 
of  things.  Where  a  coparcener,  with  com- 
paratively small  detriment  to  the  joint 
estate,  acquires  any  separate  property  by 
his  own  labour  or  capital,  the  property  is 
nevertheless  to  be  considered  as  joint, 
although  the  acquirer  gets  a  double  share. 
Here,  strictly  speaking,  there  is  no  proof  of 
Shib  Dyal  having  supplied  any  portion  of  the 


money  required  for  the  purchase  of  the 
properties  in  question  from  his  own  funds, 
and  as  to  labour  his  case  does  not  stand 
higher  than  that  of  a  manager  of  a  joiot 
undivided  family.  In  our  opinion,  it  is  not 
even  a  case  of  augmentation.  The  mere 
conversion  of  joint  funds  into  land  is  not  an 
acquisition  within  the  meaning  of  the  Hindoo 
Law.  The  labour  of  a  manager  is  not  a 
means  for  acquiring  separate  property.  It 
was  labour  voluntarily  undergone  for  the 
benefit  of  the  joint  family.  We  hold,  there- 
fore, that  the  case  before  us  neither  falls 
within  the  rule  laid  down  in  Verse  29,  nor 
within  the  exception  in  Verse  30,  and  mtxst, 
therefore,  be  treated  as  an  ordinary  case  of 
joint  property. 

\Viih  reference  to  the  second  ground,  we 
are  of  opinion  that  the  properties  therein 
referred  to  must  be  excluded  from  the 
decree.  All  parties  are  agreed  to  reserve 
them  for  future  settlement. 

The  third  ground  is  not  made  out  at  all. 
No  particular  item  of  property  has  been 
pointed  out,  and  there  is  no  evidence  to 
support  the  plea. 

The  fourth  objection  must  be  rejected. 
No  issue  was  raised  on  this  point  in  the 
Court  below.  We  decline  to  entertain  it  at 
this  late  stage  of  the  proceedings. 

As  to  Appeal  No.  99  of  1867,  the  only 
point  raised  in  this  appeal  is  the  genuineness 
of  the  Kurd  pronounced  by  the  appellant 
Shib  Dyal.  We  have  already  given  oar 
opinion  on  this  point.  No  further  orders 
are  necessary. 

Appeal  No.  104  of  1867  has  not  been 
pressed  before  us. 

To  avoid  confusion,  we  think  it  necessary 
to  pass  one  general  decree  in  all  these  cases: 
It  is,  therefore,  ordered  that  the  properties, 
real  and  personal,  mentioned  in  the  schedules 
attached  to  the  plaint  filed  by  Judoonath, 
with  such  exceptions  as  will  be  thereafter 
specified,  ought  to  be  divided  between  Shib 
Dyal,  Bishonath,  and  Judoonath  in  the  pro- 
portion of  5  annas,  7  annas,  and  4  annas,  re- 
spectively ;  that  out  of  those  properties,  those 
of  Roy  Bareily  ought  to  be  excluded  from 
the  decree,  and  the  sum  of  1,85,715  rui>ees 
ought  to  be  reduced  in  the  manner  indicated  in 
our  judgment  upon  the  second  ground  in  ap- 
peal. No.  Ill  of  1867;  that  Bishonath  is  an- 
swerable to  Shib  D3'al  and  Judoonath  for  their 
respective  shares  of  this  reduced  sum ;  and 
that  Shib  Dyal  and  Bishonath  are  jointly 
liable  to  Judoonath   for  his  share    of  the 
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rest  of  the  properly  decreed.  The  fulf 
eo5t3  of  this  litigation  shall  be  paid,  to 
Judocmath.  jointly  and  severally,  by  Bisho- 
oath  and  Shib  Dyal.  The  remaining  parties 
Till  bear  their  own  costs  throughout. 


The  3rd  January  1868. 

Present  : 

The  Honl)!e  H.  V.  Bay  ley  and  J.  B.  Phear, 

Judges, 

Eakaaoemeat  of  rent— Knbooleut  as  evidence  of 
aatve  of  tenancy— Onus  probandi-*Grounds 
of  eahancement 

Rtfuiar  Appeal  from  a  decision  passed  by 
Bahoc  Dinobundho'd  MuHick,  Depuiy 
Ctlhdor  of  Madareepore,  in  Backer  gunge  ^ 
doled  the  jtsi  May  i86j, 

Golam  All  (one  of  the  Defendants), 
Appellant^ 

versus 

Baboo  Gopal  Lai  Thakoor  (PlainlifT), 
Respondenl, 

Mr,  R.  V.  Doyne  and  Baboos  Onookool 
Chunder  Afookerjee,  Romesh  Ch  under 
Mitter,  and  Anund  Chunder  Ghosal  for 
Appellant. 

The  Adpocaie-  General  and  Baboo  Kalee  ' 
Mohun  Doss  for  Respondent. 

la  a  sait  to  recover  rent  at  an  enhanced  rate  after 
iMitt  had  been  j^ranted,  a  kubooleut  was  put  in  in 
Mppoct  o(  pUintiff^s  cate,  and  was  admitted  by  defend- 
■tk  A  pottah  pat  in  by  defendants  was  found  by 
Ae  Lwer  Court  Co  be  a  forgery. 

Hci,D  that  plaintilf' s  contention  that  the  kubooleut 
ins  aot  give  the  full  terms  of  the  arrangement  binds 
ka  to  show,  beyond  all  reasonalj^e  doubt,  what  were 
te  actttal  terms  of  the  pottah.  Having  failed  to  do 
■■)  die  kubooleut  was  treated  as  complete  and  con- 
Mfft  evidence  of  the  nature  of  the  tenancy,  which 
■as  laferred  by  the  Court  to  be  permanent  and  at  a 
Mrate. 

KtLO  that  it  lay  upon  the  plaintiff  to  make  out 
Jti»ctiy  the  different  grounds  on  which  he  rested 
*  pght  to  enhance,  via.t  excess  of  area,  increase  of 
pwctiveness  apart  from  the  tenant's  agency,  and 
■nttsc  io  the  value  of  produce. 

*  '*?l*ct  to  excess  area,  it  was  held  (Phear,  f,) 
■tt  plaintiff  was  entitled  to  a  fair  and  equitable  rate ; 


^fer,  7>j  that  excess  land  should,  as  a  part  of  the 
■■«  fcasc,  be  liable  to  the  same  terms  as  the  other 


^  Wvigiaally  given  under  it. 

Amt,  y, — The  plaintiff,  a  large  landed 
^ppnetor  residing  in  Calcutta,  seeks,  in 
*«  roit,  to  recover  from  the  defendants, 
*  bis  tenants,  rent  at  an  enhanced  rate 
jhr  notice,  alleging  that,  "  on  the  strength 

tf  a  nakaemee  amalnamah  executed,  on 
*fc4th  Bhadro  1260,  by  his  Naib  in  favor 

^  defendant  Golam  Ali,    and    Poonaye 

Vol  IX. 


"Akban,  the  father  of  defendant  Yakoob 
"Ali,  in  respect  of  4  droons  3  kanees 
"  4  gundahs  of  land  within  specified 
''  boundaries''  in  the  district  of  Backer- 
gunge,  the  two  defendants  hold  ''  po^^ession 
''of  the  lands  comprised  within  the  aaid 
''  boundaries  and  a  large  quantity  of  land 
"  beyond  the  same."  The  grounds  of  en- 
hancement set  forth  in  the  plaint  are  ''that 
"the  defendants  hold  possession  of  more 
''  lands,  and  that,  without  their  agency  and 
''expense,  the  value  of  the  produce  of  the 
"  said  lands  and  the  productive  power  thereof 
"  have  increased." 

The  defendants,  in  their  written  state- 
ment, entirely  deny  that  they  are  liable  on 
any  ground  to  pay  an  enhanced  rent  for  any 
portion  of  the  lands  in  question ;  and  they 
further  say  as  follows  : — 

"The  plaintiff  has  brought  this  suit  on 
"the  allegation  that  the  am ulnamah- pottah 
"  was  granted  by  the  Naib ;  but  this  is 
"  false.  In  fact,  we  own  and  hold  the  dis- 
"  puted  land  under  a  howladaree  document 
"  signed  by  the  plaintiff  himself." 

In  support  of  the  plaintiff's  case,  a 
kubooleut,  dated  4th  Bhadro  1260,  was  put 
in,  which  the  defendants  admit  to  have 
been  the  document  given  by  their  pre- 
decessors in  title.  The  plaintiff  has  brought 
forward  a  considerable  amount  of  parol 
evidence  to  prove  that  the  corresponding 
pottah  was  signed  by  the  Naib,  and  not  by 
himself.  On  the  other  hand,  the  defendants 
have  produced  a  document  purporting  to 
bear  the  actual  signature  of  the  plaintiff, 
and  this  they'  say  was  the  pottah  executed 
by  the  plaintiff  himself  and  delivered  in 
exchange  for  their  kubooleut.  In  this  state 
of  the  contest  between  the  parties,  naturally 
enough,  the  issue  whether  or  not  this  last- 
mentioned  document  is  a  forgery  has  been 
more  regarded  and  more  warmly  fought  over, 
than  is  commensurate  with  its  relevancy  to 
the  merits  of  the  suit  itself.  The  Lower 
Court  arrived  at  the  conclusion  that  the 
alleged  pottah  is  a  forgery,  and  it  directed 
that  a  criminal  charge  should  accordingly 
be  preferred  against  the  two  defendants. 
We  have  been  informed  that  such  a  charge 
was  duly  made,  and  that  the  defendants  are 
now  awaiting  their  trial  for  forgery  before 
the  Criminal  Court.  However,  it  seems  to 
me  that  it  is  quite  unnecessary  for  us  in  the 
trial  of  this  civil  suit  to  enter  upon  the 
matter  of  the  alleged  forgery  at  all.  Whether 
the  pottah  put  forward  by  the  defendants  is 
a  fabricated  document  or  not,  in  the  view 
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which  I  take  oi  this  case,  is  a  question  that 
does  not  bear  upon  the  relative  rights  of  the 
parties  with  respect  to  the  enhancement,  or 
lead  to  evidence  of  what   these    rights   are ; 
and  it  is  extremely  satisfactory  to  me  to  feel 
that  I  shall,  therefore,  be  able  to  determine 
the  matter  in  suit  between  the  plaintiffs  and 
defendants,   without    saying    a   word   which 
jnight  be  attempted  to  be  used  elsewhere  to 
affect  the  result  in  the  criminal  proceedings. 
The    plaintiff  brings  the  kubooleut  from 
his   own   serish'ta,   and   admits   that   it    was 
delivered     to    him    or    his    agents    in    ex- 
change for    a  pottah,  at  the  time  when  the 
contract     relative    to    the   tenancy   of   land 
was  made,  namely,   4th  Bhadro   1260,  and 
there  is  no  question  raised  by  the  defendants 
as  to  its  authenticity.      Nor  does  the  plaint- 
iff deny  that,   having  accepted  this   kuboo- 
leut,  and  having  kept   it  all  the  while  in  his 
own  custody,  he    has  allowed  the  defendants 
to  retain  possession  of  the  land  for  13  years 
under    the   arrangement,   whatever     it    was, 
that     was   effected   between   him   and   their 
predecessors    on     the     4th     Bhadro    1260. 
Clearly,  then,  the  plaintiff  cannot  resist  the 
claim  of  the  defendants  that  this  document 
should  be  taken  as   conclusive  evidence  of 
the  terms  of  that  arrangement  under  which 
they  hold,  unless  he  can  show  that,  to  the 
knowledge  of  the   other  party,   either  it   is 
in  itself  an  erroneous  representation  of  that 
contract,  or,  being  correct  as  far  as  it  goes, 
is   incomplete,    and    will    not   give   the   full 
terms,  except  it  be  supplemented  from  some 
other  source.     The  plaintiff  takes  the  latter 
alternative,    and,   as    I    understand  him,   in 
effect  says  that  the  real  pottah  delivered  by 
him   contained    such   a   form   of    signature, 
namely,  signature  by  the  hand  of  an  agent, 
and  was  wanting  in  some  few  words  of  such 
significance  that,  if  it  were  considered  side  by 
side    with  the   kubooleut,   the    contract    of 
tenancy  exhibited  by  the  two  would  differ  in 
material  respects  from  that  which  is  apparent 
on  the  words  of  the  kubooleut  alone. 

It  is,  I  think,  a  priori^  improbable  that  a 
kubooleut  should  not  be  a  counterpart  of  the 
pottah,  and  still  more  improbable  that  the 
parties  to  any  contract  should  intend  a 
different  obligation  to  be  imposed  by  the 
act  of  signing  a  written  document  per  pro- 
curation from  that  which  would  flow  from 
the  words  of  the  same  document  if  signed 
autographically.  Therefore,  it  seems  to 
me  that  the  plaintiff  requires  more  than 
ordinarily  strong  evidence  to  support  his 
position  in  either  of  its  aspects.  He  must 
show,  on  the  one  hand,  beyond  all  reasonable 


doubt,  what  were  the  actual  terms  of  the 
pottah  which,  he  says,  was  given  by  his  agent 
on  his  behalf,  and,  in  particular,  he  must 
point  out  the  differences  between  it  and  the 
kubooleut.  This  might  be  done  by  the 
production  of  the  draft  of  the  pottah,  or  by 
the  oral  testimony  of  those  persons  who 
were  concerned  in  drawing  it  up.  On  the 
other  hand,  he  must  make  it  clear  that  the 
original  parties  to  the  transaction  under- 
stood and  intended  the  vicarious  execution 
to  afford  a  special  rule  for  the  construction 
of  the  document.  In  my  opinion,  the  plaint- 
iff has  left  his  burden  of  proof,  as  thus 
described,  wholly  untouched.  We  have  had, 
no  doubt,  a  great  body  of  evidence  presented 
to  us  relative  to.  the  practice  of  the  plaintiff 
in  regard  to  signing  the  contracts  between 
himself  and  his  tenants.  He  is  accustomed, 
it  appears  from  this,  to  draw  a  Hne  between 
the  cases  of  permanent  tenures  and  those  of 
holdings  which  are  temporary  in  their 
nature  ;  in  the  one  case,  he  executes  with  his 
own  hand ;  in  the  other,  with  the  hand  of 
his  Naib.  This  may  well  be,  but  there  is 
nothing  from  the  beginning  to  the  end  of 
this  evidence  to  show  otherwise  than  that 
the  distinction  as  to  the  tenancy  lies  in  the 
body  of  the  writing,  and  is  not  introduced 
by  the  form  of  the  signature.  Then,  ag^ain, 
the  plaintiff  has  not  even  made  an  attempt 
to  show  what  the  words  of  his  pottah  ac- 
tually were.  Under  these  circumstances, 
I  am  of  opinion  that  we  must  treat  the 
kubooleut  produced  by  the  plaintiff  as 
being  complete  and  conclusive  evidence 
between  the  parties  to  this  suit,  as  regards 
the  nature  and  the  terms  of  the  tenancy 
under  which  the  ^icfendants  hold  the  land 
of  the  plaintiff. 

This  kubooleut,  immaterial  parts  omit- 
ted, runs  thus : — 

''To  the  high  in  dignity  Gopal  Lall 
Thakoor,  &c." 

''  I,  Golam  Ali,  and  I,  Pooriaze  Akbar,  do 
''execute  this  kubooleut-puttro  to  the  follow- 
"  ing  purpose.  "That  we  made  a  petition 
"  praying  to  obtain  a  llowladaree  Amulnamah 
'•  in  respect  of  4  droons,  3  kanees,  4  gundahs 
"of  land,  jungle-pHteel  land,  which,  after 
"  deduction  of  four  gundahs  per  kanee  of  the 
'*  tulbee  land  on  account  of  howladaree  rukba, 
"are  to  be  assessed  at  Rupees  5  per  kanee, 
"being  rent-free,  in  the  current  year  1260, 
"at  Rupee  1.  per  kanee  in  the  year  1261, 
"  Rupees  2  per  kanee  in  1262,  Rupees  3  in 
"1263,  and  at  the  full  customar>'  rate  in 
"1264,  and   which  are  situate,"   &c.  (here 
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followed  specified  boundaries).  ^"  That,  ac- 
••pordsDg  to  the  said  peiiiion  of  ours,  you 
**do  herebr  grant  a  howladaree  amul- 
"nimah.  That,  out  of  the  said  amount  of 
•*4  droons.  3  kances,  4  gundahs  of  land 
*•■  situate  within  the  aforesaid  boundaries, 
♦4  gundahs  per  kanee,  or  11  kances  4 
••gundahs  in  all,  being  deducted  on  arcount 
**of  rukba.  there  remains  an  amount  of  3 
♦•droons  8  kanees  of  land,  which  we  shall 
*•  cultivate  and  improve  and  hold  rent-free 
'•ia  1260,  and  pay  rent  at  the  rale  of  Rupee 
"I  per  kance,  or  Rupees  56  in  1261,  at  the 
"ate  of  Rupees  2,  or  Rupees  ii?  in  1262, 
"at  the  rate  of  Rupees  3,  or  Rupees  168  in 
-'1263,  and  at  the  full  customary  rate  of 

*  Rupees  5,  or  Rupees  j8o  in  1264,  year  by 
"year and  month  by  month,  as  per  inslalmertts 
"mentioned  below.  That  we  shall  not 
»*crge  any  plea  or  objection  in  regard  to 
-inundaiion,  drought,  death,  absconding  of 
•'TOts,  sandy  land,  lack,  or  geix-laek,  and 

*  abadee  or  gair-abadee,  and,  if  we  do  so, 
•it  will  not  be  admissible.  That,  if  any 
'instalment  falls  in  arrears,  we  shall  pay 
•*tbesame  with  interest  at  the  rale  of  Rupee 

*  I  per  cent,  per  month,  and,  on  our  failure 
"to  do  so,  the  amount  will  be  recovered, 
"vilh  interest,  according  to  the  laws  in 
•force.  That,  after  the  month  of  Pons 
•*i:6i,   a  measurement   will  be   held    with 

reterencc  to  the  boundaries,  and  nolice 
-viU  be  served  on  us  from  your  sircar  to 
"execute  a  kuboolcui  within  15  days,  with 
•specification  of  jumma  and  land  according 
'  to  the   said    measurement.     That,    if  we 

*  do  not  appear  before  the  Ameen  holding  the 

"measurement,  and  do  not  cause  the  land  to 

••be  measured  and  the  rent  to  be  ascertained, 

•^ihe  measurement  will  be  effected  in  our 

*•  absence,  and  the  amount  of  abadee  and 

''Uek-abadee  land  thus  found  will  be  con- 

'*sidered  as  part  and  parcel  of  this  howlah, 

*as  if  admitted  and  consented  to  by  us,  and, 

"deducting   therefrom   the   amount  of  the 

"land  mentioned  above,  the  remaining  ex- 

"cess  land    minus    rukba   and    the    hassil 

•*laiui  will  be  assessed  at  the  aforesaid  rates 

"from  the  year  1261,  and  the  amount  thus 

"assessed   at  the   aforesaid   rates  from  the 

"year  1261  and  the  amount  thus  assessed 

*wUl  be  paid  by  us,  being  added   to  the 

"jamma  already   fixed.     The    laek-abadce 

•*  lands  will  be  held  rent-free  for  two  years, 

"and  we  shall    execute    a   kubooleut  and 

"receive  a  potiah,  according  to  the  practice 

"cfyourserishiah,  for  the  land  and  jumma 

**ot  the  entire  lands  measured,  according  to 

•"Ibe  said  rate  and  rushud.    That  we  shall 


"continue  to  pay  rent  according  to  the 
"terms  of  the  instalment-bond  given  in  the 
"  kubooleut,  and  we  shall  not  be  able  to  urge 
["any  plea  or  objection  with  regard  to  the 
"same,  and,  if  we  do  so,  it  will  not  be  ad- 
"missible.  We  execute  this  kubooleut  to 
"the  above  effect  after  receiving  the  how- 
"  ladaree  amulnamah.  Finis.  Dated  4th 
"Bhadro  1260."  The  document  terminates 
with  a  schedule  of  the  year's  instalments 
and  the  signatures  of  the  witnesses. 

I  confess  that,  during  the  hearing  of  the 
case,  I  have  entertained  considerable  doubts 
as  to  the  proper  construction  to  be  put  upon 
the  words  of  this  kubooleut.  On  the  whole, 
however,  I  am  now  of  opinion  that  they 
must  be  taken  to  indicate  a  grant  by  the 
plaintiff  to  the  defendants,  or  rather  to  their 
predecessors  in  title,  of  a  permanent  tenure 
at  a  fixed  rale  of  rent.  I  am  led  to  this  in 
great  degree  by  consideration  of  the  fact 
that  the  parties  to  the  contract  have  care- 
fully provided  for  a  variation  of  the  rent  up 
to  a  maximum  of  Rupees  5  per  kanee,  and 
have  yet  been  entirely  silent  as  to  any  pos- 
sibilitv  of  variation  bevond  that  amount  • 
and  also  that  they  have  minutely  prescribed 
the  mode  in  which  the  excess  lands  within 
the  given  boundaries  are  to  be  assessed,  at 
rates  rising  up  to  the  same  amount,  Rupees 
5,  but  at  the  same  time  have  made  no  allu- 
sion to  any  other  ground  for  the  enhance- 
ment of  the  jumma  to  be  paid  for  the  land 
leased.  It  seems  to  me  too  that  the  circum- 
stances under  which  the  parlies  were  contract- 
ing are  favorable  to  the  supposition  that  an 
interest,  such  as  might  become  beneficial  to 
the  lessee,  was  intended  to  be  passed,  rather 
than  merely  a  right  of  occupation  which 
might,  after  1264,  at  the  option  of  the 
landlord,  be  screwed  down  by  process  of 
law  to  a  simple  rack-rent  tenure.  The 
incoming  tenant  was  certainly  embark- 
ing upon  an  adventure,  in  which  all  the 
labour  and  expense  would  be  his;  while, 
come  what  would,  the  landlord  was  assured 
of  a  considerable  profit  as  long  as  the  con- 
tract should  endure.  I  am  also  strengthened 
in  my  conclusion  by  knowing  that  Morgan 
and  Shumbhoonath  Pundit,  JJ.,  arrived  at 
a  similar  decision  in  a  case,  not  reported, 
which    appears  to   run  very  nearly  parallel 
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with  the  present,  namely,  special  appeal* 
No.  571  of  1865,  decided  on  the  6th  Sep- 
tember 1865. 

According  to  the  view  which  I  have  just 
expressed,  the  defendants  are  not  liable  to 
be  called  upon  to  pay  a  rent  greater  than 
Rupees  5  per  kanee  with  the  prescribed 
rukba,  for  so  much  of  the  plaintiff's  land 
occupied  by  them  as  lies  within  the  bound- 
aries specified  in  the  kubooleut,  and  is,  there- 
fore, held  subject  to  the  terms  alone  which 
are  therein  mentioned,  and  no  others.  I  also 
think,  for  the  like  reasons,  that  their  jumma 
of  Rupees  280  cannot  be  increased  by  the 
addition  of  an  amount  for  rent  of  such  lands 
as  they  may  hold  in  excess  of  the  4  droons, 
3  kanees,  4  gundahs  within  those  boundaries, 
except  by  proceeding  in  the  manner  ex- 
pressly laid  down  for  that  purpose  in  the 
kubooleut;  and  this  suit  is  certainly  not  a 
step  in  accordance  therewith.  As  far, 
therefore,  as  concerns  the  land  lying  within 
the  mentioned  boundaries,  I  am  of  opinion 
that  this  appeal  should  be  decreed,  and  the 
plaintiff's  suit  be  dismissed  with  costs  in 
t>oth  Courts. 


•  The  6th  September  1S65. 

Present : 

The  Hon*ble  VV.  Morgan  and  Shurobhoo.iath  Pundit, 

Judges. 

Case  No.  571  of  1S65  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the  Ad' 
ditioncu  judge  of  Jessore,  datea  the  jtn  January 
1 86s,  reversing  a  decision  passed  by  the  Deputy  Col- 
lector of  that  Districty  dated  the  20th  July  1864. 

Chikundce  Nikaree  (Plaintiff),  Appellant, 

irrsus 

Anund  Chundcr  Mittcr  and  utheih  (Defendant^*), 

Respondents, 

Baboo  Sreenath  Doss  for  Appellant. 

Baboos    Dwarkanath    Mitter   and    Ashootosh    Dhur 

for  Respondents. 

Pundit,,  J. — The  allusion  in  the  pottah,  dated  7th 
of  Joisto  1257,  to  the  special  appellant's  liability  to 
nay  the  rents  that  may,  after  general  survey,  be  hxed 
tor  the  lands  held  by  him,  refers  to  the  amount  of  rent 
that  for  the  Quantity  found  In  his  possession,  according- 
ly to  the  hignest  rate  mentioned  in  the  pottah,  he  may 
have  to  pay.  To  construe  otherwise  would  be  unfair 
to  the  tenant  who  has  to  pay  for  all  works  of  dammino^, 
draining,  clearing,  &c.,  necessary  to  bring  the  lands 
into  a  state  fit  for  cultivation. 

It  cannot  easily  be  believed  that  for  new-'ormed  chur 
lands,  not  yet  properly  made  fit  for  cultivation,  reauir- 
ing  a  great  deal  of  labour  and  expense  to  make  them 
worth liolding  by  an  agriculturist,  on  condition  of  pay- 
ing lower  rate  only  for  5  or  6  years,  and  that,  too, 
progressive  in  each  y^r,  a  pottah  would  be  taken,  that 
IS,  on  terms  according  to  which  the  landlord  will  have 
a  legal  right  to  demand  an  enhancement  at  any  time 
after  that  short  interval. 

We,  accordingly,  decree  the  appeal  with  costs,  and, 
reversing  the  deasions  of  both  the  Flower  Courts  with 
costS;  decree  the  claim  of  the  &;pccial  appellant. 


As  regards  the  land  of  the  plaintiff  which 
the  defendants  hold  outside  the  boundartei 
given  in  the  kubooleut,  I  think  the  platnti^ 
is  entitled  to  receive   rent  for  it  at  a  fail 
and  equitable  rate,  but  the  evidence  befort 
the  Court  does  not  enable  me  to  determiiH 
what    rate    would    be    fair    and    equitable 
There  is  nothing  to  show  whether  that  po^ 
tion  of  land  was,  at  the  time  when  its  cul- 
ture was  first  commenced,  equal  to,  in  quali- 
ty or  condition,  or  better  or  worse  than,  thi 
land  for  which  the  lessees  in  1260  agreed  tc 
give  a   gradual   rent    rising    to    5     rupees. 
And,  even  if  this  starting  point  had    becil 
given  us,  we  have  no  means  afforded  to  ua 
of    discriminating  between   that   portion    ol 
the  present  increased  annual  production  ol 
th*e  Jand  which  is  due  to  the  efforts  of  thi 
lessees,   and  that  which   is   attributable   to 
the   improvement  by   other  means   of    the 
productive   power  of    the   land   itself,    and 
1  think  it  would  not  be  equitable  to  oblige 
the  defendants  to  pay  a  rent  calculated  on 
the    present    annual    market* value    of    the 
land,   without   any  deduction    whatever    ia 
consideration  of  the  expenditure  effected  bjr 
them   in   bringing  about  the  state  of  pro* 
ductiveness   which   the   original  -  jungle   or 
waste  land  now  exhibits.     It  lay  upon  the 
plaintiff  to   make  out  distinctly  and  sepa- 
rately the  different  element3  upon  which  he 
has   rested   his  right  to  enhance,   namely, 
excess  of  area,  increase  of   productiveness 
apart  from  the  tenant's    agency,   and    in* 
crease  in  the  value  of   produce.     It  is  not 
enough  for  him   to  show    that    there    has 
been  a  general  increase  in  some  one  or  all 
of  these  respects  since  a  given  period  (in 
this  case  since  the  land  was  waste,  and  bore 
nothing  but   hoghle   grass),   he   must   with 
reasonable  definiteness  establish  the  amount 
of  each  of  those  which  he  relies  upon.     If, 
for  instance,  he  does  not  choose  to,  or  can- 
not, separate  the  increment  of  productive- 
ness which  is  due  to  his  tenant's  agency,  in 
a   case  where    that    agency    is    admittedly 
most  markedly  operative,  and  must  be  taken 
account  of,  from  that  which  proceeds  from 
other  causes,   it  is  certain   that  the   Court 
cannot  do  so  for  him.     It  seems  to  me  that 
the    plaintiff    has    failed    to    support    with 
proper  evidence  that  part  of  his  case  upon 
which  alone   he   is,  as  I   conceive,  legall 
entitled   to  seek   for  enhancement  of  rent 
and  therefore  that,  even  as  regards  this,  h 
suit  ought  to  be  dismissed. 

Under  all  the  before-mentioned  circam 
stances,  it  results  that,  in  my  judgment,  th 
appeal  ought  to  be  decreed  in  its  entire! 
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md  tbc  pUimifi[*s  suit  dismissed  with  all 

COalS. 

BdyUy,  J, — This  is  a  suit  to  assess  at 
enhanced  rents  a  tenure  which  is  admittedly 
held  under  a  howladaree  amulnamah-kuboo- 
kot  propounded  by  plaintiff  as  given  b;^ 
defecdants,  and  not  denied  by  defendants  to 
luve  been  so  given. 

This  knbooleat  states  that  after  one  year 
Tcni-frce  (1260)  the  rent  is  to  be  one  rupee 
\  kaoee  in  1261,  two  rupees  a  kanee  in 
1262,  three  rupees  a  kanee  in  1.263,  and  the 
feer-dusioor  (full  customary)  rale  of  five 
rupees  per  kanee  in  1264. 

The  land  is  termed  jungle  puleet.  Excess 
iouod  with  reference  to  the  boundaries  after 
aea&arement  is  to  be  assessed.  An  extra 
lUovance  of   area  (as  is  usual  in   howlah 

Icfiores)  to  about  -^th  is  given  in,  /'.  e.y  i 
buee  4  gundahs  is  to  be  held  rent-free,  while 
I  kanee  is  to  bear  the  agreed  rent. 

It  is  impossible,  I  think,  to  read  this 
bd>ooleut  without  coming  to  the  coiiclusion 
tbat  the  intention  of  the  parties  was  that  the 
lessee  should  clear  and  cuhivaie  jungle  waste 
on  the  terms  of  partly  rent-free  and  partly 
progressive  jnmma  allowed  in  those  cases 
(and  not  in  the  case  of  cultivated  lands),  and 
Aat  the  full  customary  rent  of  5  rupees 
per  kanee  from  1264  was  thereafter  to  be 
paid,  I  cannot  think  it  reasonable  or  borne 
out  by  the  deed  that  the  lessor  intended  to 
prescribe,  or  the  lessee  intended  to  accept, 
terms  snch  as  that  the  lessee  should  bear  all 
ibe  expense  and  trouble  of  reclamation,  and, 
hnng  done  so,  w-as,  in  the  first  }car  after 
fall  rent-could  be  paid,  viz.,  after  1264,  to  be 
fable  to  make  over  the  reclaimed  land  to 
Ids  lessor,  or  to  have  it  in  1265  enhanced  to 
tke  highest  rate  of  neighbouring  cultivated 
bnds  as  to  which  no  jungle  waste  had  to  be 
cleared. 

» 

Then  as  the  excess  area,  1  think  it  was 
clear  that  supposing,  after  reclamation,  more 
land  of  the  lessor's  was  found  held  by  the 
kssce  than  given  by  the  specifications  of  the  ' 
lease  as  to  boundarieSy  that  excess  should, 
u  part  of  the  same  lease,  be  liable  to  the  , 
«fflc  terns  as  the  other   lands  originally  . 
given  under  it. 

In  respect  to  the  question  whether  the  \ 
fapated  pottah   is  a  forgery  or  not,  I  do 
•^  think  it  is  necessary  to  determine  the  ' 
P«nt,  while  the  admitted  kubooleut,  on  which 
fc plaintiff  sues,  is  before  us,  containing  the 
•fctktcd  agreement  of  the  parties.     1  would  ' 
«aiu»s  plaintifi's  case.  , 


The  3rd  January  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  iMacpherson,  Judges, 

Hindoo  Law— "Recovered  Property." 

Case  No.  204  of  1867. 

Application  for  revieiv  0/  judgment  passed 
by  the  Honble  Justices  W.  6'.  Seton-Karr 
and  A.  G.  Macpherson,  on  the  ^th  June 
i86j,  in  Regular  Appeal  No,  J0(/  of 
1866,"^ 

Bissessur  Chuckerbutty  and  others. 

Defendants  (Appelkmts),  Petitioners^ 

versus 

Seetul  Chunder  Chuckerbutty,  Plaintiff 
(Respondent),  Opposite  Party, 

Mr,  Tagore  and  Baboo  Bungshee  Dhur 
Sein  for  Petitioners. 

Baboo  Sreenath  Dass  for  Opposite  Party. 

The  Hindoo  Law  on  the  subject  of  "recovered"  pro- 


From  the  family  to  strangers,  and  has  been  held  by  them 

to  the  family, 
property  has  been  held  by  one  claiming  (though  unfound- 


adversely  to  the  family,  and  not  to  cases  where  the 


perty  applies  to  cases  in  which  the  property  has  passed 
from  the  family  to  stra 

Iversely  to  the  f ami 

operty  has  been  held  Dv 
edly)  to  be  a  member  o!  the  family. 

Merely  obtaining  a  decree  for  possession  is  not 
"  recovering  "  the  property. 

"  Recovery,"  if  not  made  with  the  privity  of  the  co- 
heir, must  at  least  be  bond  fide,  and  not  in  fraud  or  by 
anticipation  of  the  intentions  of  the  co-heir. 

Macphersony  J, — We  are  asked  to  review 
our  judgment  in  this  case  on  the  ground  that 
the  defendants  (the  applicants  for  the  re- 
view), at  their  own  expense  and  by  their  own 
exertions,  recovered  the  property  of  Shib 
Soonduree  from  the  wrongful  possessor  Ram 
Chunder,  by  a  separate  suit,  and  that,  there- 
fore, we  have  erred  in  not,  in  the  first  in- 
stance, giving  a  fourth  of  the  recovered  pro- 
perty to  the  defendants,  and  declaring  the 
plaintiff  entitled  to  only  a  half  share  of  the 
residue. 

There  are  various  grounds  in  addition 
to  that  relied  upon  by  us  in  our  judgment, 
on  which  we  think  that  the  conclusion  at 
which  we  arrived  was  correct,  and  that  no 
review  ought  to  be  granted. 

In  the  first  place,  it  appears  to  us  that 
this  is  not  a  case  of  the  recovery  of  property 
which  has  been  lost  within  the  meaning  of 
those  texts  of  the  Hindoo  Law  which  pro- 
vide for  a  fourth  share  being  allotted  to  the 
recoverer.  The  property  in  suit  was  never, 
in  fact,  lost  to  the  family,  for  Ram  Chunder 
held  it,  not  as  being  a  stranger,  but  as  being 


*  See  S  W.  R.,  page  13. 
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the  adopted  son  of  Shib  Soonduree;  and 
upon  the  one  question  of  his  being  or  not 
being  her  adopted  son,  his  whole  title  ad- 
mittedly turned. 

The  Hindoo  Law,  on  the  subject  of  *'  re- 
covered "  property,  does  not,  in  our  opinion, 
apply  to  cases  such  as  this — cases  merely  of 
disputed  inheritance ;  it  applies  to  cases 
where  the  properly  has  been  seized  by 
others,  or  lost — cases  in  which  it  has  passed 
from  the  family  to  strangers,  and  has  been 
held  by  them  adversely  to  the  family,  and 
not  merely  under  an  alleged  (though  un- 
founded) title  as  members  of  the  family. 

In  the  Dyabhaga  (Chapter  VI.,  Section 
2,  Clause  31),  referring  to  the  recovery  by 
the  father  of  lost  properly  inherited  from 
the  grandfather,  it  is  spoken  of  as  property 
"  which  has  long  been  lost."  And  in  Clause 
34,  we  find  the  following :  "  Vrihashpati 
*'  says :  '  Over  the  grandfather's  property 
"  *  which  has  been  seized  (by  strangers)  and 
'*  '  is  recovered  by  the  father,'  "  &c.  Clause  38 
is  as  follows  :  "  Sankha  propounds  a  special 
**rule  regarding  land — '  Land  inheriied 
"  *  in  regular  succession,  but  which  had 
**  ^  been  /or merly  lost,  and  which  a  single 
"  *  heir  shall  recover,'  '  &c.  So  the  Dya 
Krama  Sangraha  (Chapter  4,  Section  2, 
Clause  6)  says  :  "  So  Yajnyavalkya :  '  An- 
"  *  cestral  property  which  had  been  d(/ore 
"  ^usurped  by  any  one,  and  afterwards  re- 
"  *  covered  by  an  heir,'"  &c.  And  (Clause 
8)  he  has  stated  a  special  rule  regarding 
"land — *  land  inheriied  in  regular  succes- 
**  *  sion,  but  which  has  been  formerly  lost, 
"  *  and  which  a  single  heir  shall  recover,'  " 
&c. 

In  Sir  William  Jones's  translation  of  the 
Institutes  of  Manu  (Chapter  IX.,  Clause  209) 
the  rule,  which  is  probably  the  foundation  of 
all  the  subsequent  texts,  is  thus  stated  :  "  If 
*'a  son- by  his  own  efforts  recover  a  debt  or 
**  property  unjustly  detained,  which  could 
"  not  be  recovered  before  by  his  father,  he 
"shall  not,  unless  by  his  free  will,  put  it 
"  into  parceny  with  his  brethren,  when,  in 
"  fact,  it  was  acquired  by  himself." 

No  doubt,  some  of  these  texts  are  of 
general  application,  and  do  not  relate  special- 
ly to  the  recovery  of  land.  But  all  of  them 
have  a  bearing  on  the  question,  and,  looking 
at  them*  together,  we  have  no  doubt  that  they 
were  all  of  them  meant  to  apply  to  cases  in 
which  the  property  recovered  (whatever  its 
nature)  had  actually  passed  away  from  the 
family  into  the  hands  of  strangers. 


In  the  next  place,  it  is  not  proved  lha£ 
the  property,  which  is  the  subject  of  ih 
suit,  was,  in  fact, "  recovered  "  by  Bissessur, 
alleged.  The  plalntilT  instituted  his  suit 
some  six  months  before  the  High  Couxt 
decided,  in  the  appeal  in  Bissessur's  cas^ 
that  Ram  Chiinder  had  not  proved  himself 
to  be  the  adopted  son  of  Shib  Soonduree* 
The  plaintiff  in  his  plaint  alleges  Ram. 
Chunder  to  be  in  possession :  Ram  Chundev^ 
by  his  written  statement,  impliedly  admits 
that  he  is  so;  and  Bissessur  nowhere  in  hts 
written  statement  states  that  he  is  himself 
in  possession.  The  mere  obtaining  a  de- 
cree for  possession  would  not,  as  it  ap- 
pears to  us,  be  in  itself  "  recovering'* 
the  property. 

'Finally,  we  find  that  "recover)','  if 
not  made  with  the  privily  of  the  co-heirs, 
must  at  least  have  been  bond  fide,  and  not 
in  fraud  of  iheir  tiile  or  by  anticipating^ 
them  in  ihcir  intention  of  recovering  ihe 
lost  properly.  (^See  Strange,  Vol.  I., 
p.  217,  2nd  Kd.)  And  in  Halhed's  Gentoo 
Code,  which  was  quoted  by  the  learned 
Counsel  who  supported  the  applicatioa 
for  a  review  of  our  judgment,  the  satn^ 
principle  is  expressly  laid  down.  The  mM 
is  thus  given  (Chapter  II.,  Section  9,  page 
79,  of  the  edition  of  1776) :  **If  in  the  same 
*'  manner,  by  permission  of  the  par/ner^ 
"  one  of  them  occupies  any  glebe  land  of  hi^ 
"father  and  grandfather,  then  he  shall! 
"divide  such  glebe  into  four  shares;  and! 
"from  them  he  shall  first  take  to  himself i 
"one  share,  and  afterwards  divide  the  three 
"remaining  shares  equally  between  himseif' 
"and  his  partners."  {See  also  Colebrooke's! 
Digest,  Book  V.,  Chapter  5,  Section  2/ 
para.  359,  and  the  comments  by  Jagga* 
natha.) 

Bissessur,  in  his  suit  against  Ram  Chunder, 
chose  to  ignore  his  co-heir,  the  plaintiff  in 
the  present  suit,  and  acted  througiioifi 
antagonistically  to,  if  not  in  fraud  of,  the 
rights  of  the  plaintiff.  Under  such  circum- 
stances,  even  if  Bissessur  had  "recovered" 
the  property,  he  would  not  have  been  entitled 
to  retain  in  the  first  instance  a  one-fourth 
share  by  way  of  remuneration  for  having 
recovered  it. 

On  the  whole,  we  are  of  opinion  that  we 
decided  rightly  in  holding  that  the  defend- 
ant Bissessur  and  his  brothers  were  entitled 
to  only  an  eight-annas  share  of  the  property 
inherited  from  Haradhim  on  the  death  of 
Shib  Soonduree,  and  we  reject  this  applica- 
tion with  costs. 
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The  3rd  January  1868. 

Present : 

Toe  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges, 

Bfefal  ejectment—  Suit  for  possession  —  Onus 

probandL 

Case  No.  1532  of  1867. 

Spuhd  Appeal  from  a  decision  passed  by 
Baboo  Gobind  Chunder  Choxvdhryy  Prin- 
Ufa!  SudJer  Ameen  of  Beerbhoom, 
isUtd  the  loih  April  i86*j,  affirming  a 
itcision  passed  by  Ihe  Moonsiff  of  thai 
Diitn'it,  dated  the  igth  April  1866. 

Radha  BuUub  Gossain  and  others 
(Defendants),  Appellants, 

versus 

Kishen  Gobind  Gossain  (Plaintiff), 

Respondent, 

Baboo  Issur  Chunder  Chuckerbutty 
for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondent. 

laasnit  to  recover  possession,  when  plaintiff  proves 
fwessioQ  nnd  illegal  dispossession,  the  onus  of  prov- 
ii|(dK  title  is  shifted  upon  the  defendant  in  the  first 
;  and,  if  the  latter  establishes  his  title,  the 
must  then  be  required  to  prove  his.  ^ 


JJch,  J, — The  plaintiff  in  this  case  sued 
to  recover  possession  of  certain  homestead 
Inds  which  he  alleged  had  been  purchased 
fcy  his  brother  Gunga  Gobind  Gossain  from 
Uettar  Mohun  Napit.  His  brother  held 
pQsession  till  his  death,  and  was  succeeded 
M  possession  by  the  plaintiff  who  held  that 
'pacession  through  one  Nil  Monee.  He 
ifieges  that  he  was  ousted  in  Bhadro  1271 
I7  the  defendants  who  carried  off  the  thatch 
flitfae  house,  and  have  since  retained  posses- 
ion. 

Tbe  defendants  allege  that  the  land 
^^nains  to  their  iakheraj  property ;  that 
Ktetnr  Mohun  held  it  on  a  condition  of 
wvice,  r/5.,  of  shaving  the  members  of  the 
<idiendant's  family,  and  that  he  had  no  author- 
ity to  sell  it ;  that,  after  he  left  the  home- 
stead, they  have  held  possession  through 
•  Kil  Monee. 

The  Courts  below  have  given  plaintiff  a 
fcrcc  for  possession  and  the  value  of  the 
'  ^ch  carried  off  by  the  defendants,  hold- 
■^  that  plaintiff  had  proved  his  possession 
*>d  dispossession. 

The  defendants,  in  special    appeal,  urge 
!  4a,  as  plaintiff  sought  to  recover  possession 
hjin  their  hands,   plaintiff  was   bound   to 
P'ovc  his  title.    A  further  objection  to  the 


decree  of  the  Lower  Courts  is 
Radha  Gobind,  defendant  No.  5, 
that,  as  he  is  not  charged  with 
plaintiff,  and  was  not  originally 
the  suit,  but  was  made  so  on  the 
tion  of  the  other  defendants,  it 
to  give  a  decree  against  him, 
entitled  to  his  costs. 


raised  by 
to  the  effect 
ousting  the 
a  party  to 
representa- 
was  wrong 
and  he    is 


We  think  the  first  objection  taken  by  the 
special  appellants  is  not  tenable.  The  plaint- 
iff has-  proved  possession  and  illegal  dis- 
possession. This  was  sufficient  to  shift  the 
onus  of  proving  the  title  upon  the  defendants 
in  the  first  instance,  and,  had  they  succeeded 
in  establishing  their  tiile,  tbe  plaintiff  would 
have  been  required  to  prove  his.  The  judg- 
ment of  the  Privy  Council  reported  at  page 
12  of  VL  Weekly  Reporter,  and  the  decision 
of  this  Court  in  VII.  Weekly  Reporter, 
page  174,  lay  down  this  as  the  proper  course 
to  be  followed  in  cases  where  illegal  eject- 
ment is  proved.  We,  therefore,  reject  the 
special  appeal  with  costs. 

On  the  ground  taken  by  the  defendant 
Radha  Gobind,  we  think  he  must  get  a 
decree.  He  was 'not  charged  by  plaintiff 
with  dispossessing  him,  and  he  was  made  a 
defendant  in  the  course  of  the  suit,  but  at 
whose  representation  we  do  not  clearly  see, 
as  the  whole  record  is  not  before  us.  No- 
thing, however,  is  proven  -against  him.  He 
must  be  released,  and  his  cpsts  must  be  paid 
by  his  co-defendants. 


The  3rd  January  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Arrears  of  rent  ~  Lessees  in  possession  —  Real 

tenants. 

Case  No.  1 4  7 1  of  1 867  under  Act  X.  of  1 859. 

Special  Appeal  from  a  decision  passed  by 
the  fudge  of  East  Bur  divan,  dated  the 
gth  May  iS6jy  reversing  a  decision  pass- 
ed by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  26th  February  iSSj, 

Judoonath  Paul  (Plaintiff),  Appellant, 

versus 

Prosunnonath  Dutt  and  others  (Defendants), 

Respondents, 
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Mr,  R,  V,  Doyne  and  Baboos  Onookool 
thunder  Mookerjee  and  Hem  Chunder 
Baneriee  for  Appellant. 

Baboos  Kishen  Kishore  Ghose,  Ashootosh 
Chatterjee,  and  Greeja  Sunkur  Moojoom- 
dar  for  Respondents. 

A  Collector  may  give  a  decree  for  arrears  of  rent 
aealnst  the  real  lessees  in  possession,  although  no  pre- 
vious realization  of  rent  directly  from  them  is  estab- 
lisbedy  and  no  written  agreement  is  shown  to  have  been 
executed  by  them  in  their  own  names,  another  party 
being  the  ostensible  holder  of  the  lease,  ahd  not 
denying  liability. 

Seion-Karr,  J, — This  case  was  a  suit  for 
rent  against  a  certain  dur-putneedar,  and 
it  had  been  remanded  by  order  of  the  form- 
er Judge  for  the  plaintiffs  to  elect  whether 
they  would  proceed  against  the  ostensible 
holder  of  the  tenure  who  was  one  Parbuttia, 
and  afterwards  his  wife  Sonamonee ;  or 
whether  they  would  proceed  against  the 
Dutts,  who  were  the  parlies  whom  plaintiff 
alleged  to  hold  the  real  and  beneficial 
interest. 

The  plaintiffs  having  elected  to  proceed 
against  the  real,  and  not  the  ostensible 
holders,  the  Deputy  Collector  went  into  the 
case,  and  found,  as  a  fact,  that  the  Dutts 
were  actually  in  possession,  and  that  they 
were  consequently  liable  to  pay  the  rents 
in  fall. 

When  the  case  came  up  in  appeal  before 
the  Judge,  several  objections  were  taken  to 
the  finding  of  the  Lower  Court,  some  of 
which,  regarding  the  plaintiff's  title,  were 
clearly  irrelevant,  while  others  were  cer- 
tainly not  pressed  at  the  hearing  of  the 
appeal. 

• 

Ultimately,  the  case  was  heard,  in  appeal, 
on  the  following  question,  namely : — 

"Whether  a  Collector,  under  Act  X-,  can 
"  decree  arrears  of  rent  against  parties, 
"only  on  the  ground  of  their  possession, 
"  when  no  previous  realiz.uion  of  rent  from 
"them  is  established,  and  no  written  agree- 
"  ment  is  shown  to  have  been  executed, 
"while,  at  the  same  lime,  another  party  is 
"  the  ostensible  holder  of  the  lease,  and  does 
"  not  deny  liabilitv  for  the  renis  of  the 
"  mehal." 

The  distinct  finding  of  the  Deputy  Col- 
lector that  the  Dutts  had  the  b^eficial  in- 
terest, and  were  the  parlies  in  possession, 
appears  never  to  have  been  questioned ;  and, 
certainly;  it  is  not  reversed  by  the  Judge 


in  appeal.  In  this  state  of  things,  I  think 
that  there  is  nothing  whatever  to  debar 
the  plaintiffs,  who. have  elected  to  proceed 
against  the  real  holders,  from  proving  their 
possession,  and  from,  consequently,  gaining 
a  decree. 

The  Judge  relies  upon  a  case  quoted  at 
page  449.  Hay's  Reports,  nth  November 
1862  (Heera  Lall  Bukshee,  defendant,  ap* 
pellant) ;  but  this  case,  which  relates  to  the 
liability  of  agent  and  principal,  does  not  ap- 
pear to  be  ai^logous  to  the  case  before  us. 

The  Judge  nowhere  finds,  on  the  evi- 
dence,  that  in  past  years  credit  for  the  rents 
was  given  either  to  Parbuttia,  or  to  Sona- 
monee, the  ostensible  holders :  but  without 
coming  to  such  a  finding,  in  clear  and  dis* 
tinct  terms,  it  was  not  competent  to  him  to 
reverse  the  decision  of  the  first  Court  in 
plaintiff's  favor,  more  especially  when  be 
does  not  question,  but  rather  takes  as  cor- 
rect, the  finding  of  the  first  Court  as  to 
the  actual  possession  and  enjoyment  of  the 
Dutts,  against  whom  the  decree  was  given. 

In  this  state  of  things,  it  appears  to  me 
that  the  reasoning  of  the  Judge  on  the 
facts  found,  and  not  impugned,  is  erroneous 
in  law,  and  that  there  is  no  reason  whv  the* 
plaintiffs  should  not  retain  their  decree 
against  the  partiea  whom  they  had  elected 
to  sue,  and  whom  they  have  shown  to  be  in 
possession ;  and,  in  this  view,  the  decision  of 
the  Judge  should  be  set  aside,  and  that  tk 
the  first  Court  in  plaintiff's  favor  6hoald 
be  restored  with  costs  and  interest. 

Macpherson,  J, — I  think  the  Judge  was 
wrong  in  reversing  the  decision  of  the 
Deputy  Collector,  unless  he  first  found,  as 
a  matter  of  fact,  that  credit  was  originally 
given,  not  to  the  real  lessees,  but  exclusively 
to  the  person  in  whose  name  the  lease  was 
granted.  The  Judge  accepts  the  finding  of 
the  Deputy  Collector  that  the  respondents 
were  the  real  lessees  in  possession ;  and,  if  so, 
the  relation  of  landlord  and  tenant  existed  be* 
tween  the  plaintiff  and  them,  and  ihey  were 
liable  for  the  rents,  unless  there  was  a  special 
contract  to  the  contrary,  that  is  to  say, 
unless  there  wps  a  special  contract  that  the 
person  whose  name  was  used  should  alone 
be  liable. 

This  decision  agrees,  generally,  with  the 
principles  laid  down  in  the  Full  Bench  rul- 
ing reported  at  page  428,  Volume  VIII.  of 
the  Weekly  Reporter. 

The  decree  of  the  Lower  Court  must  be 
reversed  with  ail  costs. 
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The  3rd  January  1868. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Railway  accident— Nesrlig^ence  of  Railway 
Company — Damag^es. 

Case  No.  131  of  1867. 

Rtgular  Appeal  from  a  decision  passed  by 
the  Judge  of  ike  24'PergunnahSy  dated 
tkt  iSth  April  1867, 

Mr.  F.  Woodhouse  (Plaintiff),  Appellant, 

versus 

The  Calcalta  and  South  Eastern  Railway 
Company  (Defendants),  Respondents, 

Messrs.  G,  C.  Paul  and  T.  Stokoe  and 
Bahoo  Ohhoy  Churn  Rose  for  Appellant. 

Mr,  F,  Fergusson  for  Respondents. 

The  plaintiff  was  a  passenjjfer  travellinje:  on  the 
^efeadants*  Railway,  and  received  severe  injuries  from  a 
hi  iffcich  he  experienced  in  stepping  upon  the  platform 
Hen  the  train  stopped. 

Held  that  the  Railway  Company  was  guilty  of 
KS^^ce  in  not  keeping  the  station  properly  lighted, 
■  ii  aUowiag  the  train  to  overshoot  the  station,  and  in  not 
vtrang  the  plaintiff  against  ah'ghting ;  also  that  the 
■jsrics  sustained  by  the  plaintiff  were  caused  by  the 
a^|l|cnce  in  question,  and  that  the  plaintiff  did  not  by 
■iovn  want  of  care  contribute  to  the  accident. 

Macpherson,  J, — ^The  appellant  in  this 
ae  was  the  plaintiff  in  the  Court  below,  and 
»ed  to  recover  damages  from  the  defend- 
»U  for  injuries  received  by  him  while 
tnvelling  as  a  passenger  on  their  line  of 
Baiivay. 

Oq  the  evening  of  the  2nd  December  1866, 
Ac  plaintiff  was  a  passenger  in  a  train  from 
Mmiah  to  Ballygunge,  which  is  a  station 
iMenaediate  between  the  Railway  termini  at 
Hadab  and  Calcutta.  The  train  reached 
•lUlrgunge  about  6-30  p.  bi.,  when  it  was 
^te  dark.  The  plaintiff  was  travelling  in 
afirst>class  carriage  in  company  with  two 
gemlcmen,  Mr.  Schiller  and  Captain  Jervis. 
Oa  the  train  stopping  at  the  station,  Mr. 
Sduller  and  Captain  Jervis  got  out,  opening 
4e  door  of  the  carriage  for  themselves. 
Tlic  plaintiff  proceeded  to  follow  them.  He 
■  WM  in  the  act  of  putting  his  foot  to  the 
^giN&d  when  Jervis  called  to  him  to  take 
<Me  as  the  train  was  moving.  Al  the  same 
■oment  almost  his  foot  touched  the  ground, 
■Mi  he  felt  that  the  train  was  moving  back. 
h  the  darkness,  he  could  not  see  the  plat- 
IttB  distinctly,  and,  being  afraid  to  alight,  he 
tjied  to  stop  himself  and  to  recover  his  posi- 
Ita  on  the  step  of  the  carriage.  In  attempt- 
jytto  recover  himself,  he  slipped  and  fell 
•wnen  the  platform  and  the  train.     The 
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consequence  was  that  his  leg  was  broken,  and 
he  received  other  serious  injuries. 

As  to  these  general  facts  there  is  no  dis^ 
pute. 

The  plaint  alleges  that  the  accident  was 
caused  by  the  negligence  of  the  Railway 
Company — 

Firstly,  in  not  keeping  the  station  suffi- 
ciently lighted  ; 

Secondly,  in  ''so  negligently  attending 
to'*  the  place  whereon  passengers  had  to 
alight  that  the  same  was  unsafe  for  pas- 
sengers alighting  ;  and 

Thirdly,  in  putting  the  train  in  motion  as 
the  plaintiff  was.  alighting,  and  without 
notice  to  him,  after  the  train  had  stopped 
for  the  purpose  of  allowing  passengers  to 
alight. 

The  defendants,  in  their  written  state- 
ment, deny  that  there  was  any  negligence  on 
their  part,  and  plead  that  the  accident  was 
attributable  to  want  of  care  and  ordinary 
prudence  on  the  part  of  the  plaintiff. 

The  Judge,  who  tried  the  case,  without 
finding  as  a  fact  that  the  station  was  properly 
lighted,  or  that  the  condition  of  the  plat- 
form and  station  generally  was  such  as  it 
ought  to  be,  was  01  opinion  that  neither  the 
condition  of  the  station  nor  the  want  of 
lights  caused  or  aided  in  jcausing  the  accident. 
He  held  that  the  accident  was  to  be  ascribed 
primarily  to  the  moving  of  the  train  as  the 
plaintiff  was  in  the  act  of  alighting ;  but  he 
held  that,  at  the  time  the  plaintiff  tried  to 
get  out,  the  train  had  not  stopped  for  the 
purpose  of  alloit)ing  passengers  to  alight ; 
that  the  plaintiff  had  no  sufficient  reasoa  for 
supposing  it  had  stopped  for  that  purpose; 
that  the  defendants  were  justified  in  putting 
the  train  in  motion  when  they  did  ;that  there 
was  no  negligence  on  the  part  of  the  defend- 
ants such  as  to  make  them  liable  for  damages ; 
and  that  there  was  such  want  of  care  and 
prudence  on  the  part  of  the  plaintiff  as  to 
disentitle  him  from  claiming  damages. 

The  suit  was  accordingly  dismissed  with 
costs. 

In  appeal,  it  is  contended  on  behalf  of  the 
plaintiff  that  the  accident  was  caused  solely 
by  the  improper  moving  of  the  train  after 
it  had  once  stopped,  the  want  of  lights,  and 
ihe  dangerous  state  of  the  platform  ;  that, 
at  the  time  the  plaintiff  began  to  alight,  he 
had  every  reason  to  believe  that  the  train 
had  stopped  for  the  purpose  of  allowing 
passengers  to  alight;  that,  if  the  train  had 
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not  ihen  stopped  for  that  purpose,  notice 
should  have  been  given  to  the  passengers 
that  the  train  was  about  to  be  backed  ;  and 
that  the  train  ought  not  to  have  been  put  in 
motion  without  such  notice. 

As  regards  the  question  of  the  unfinished 
and  dangerous  state  of  the  platform,  we 
think  it  is  very  clearly  proved  that  a  large 
portion  of  the  platform  was  in  an  unfinished 
and  most  dangerous  state,  and  that  the  Rail- 
way Company  was  guilty  of  the  greatest 
negligence  in  allowing  a  platform  in  such  a 
condition  to  be  used  at  all,  without  having 
taken  the  most  ample  precautions  both  in  the 
way  of  lighting  and  otherwise,  for  the  safety 
of  persons  using  their  Railway.  Mr. 
Shanks,  the  Acting  Agent  of  the  defendant 
Company,  says :  "  In  December  last,  the 
"  facing  wall  of  the  station  (/.  e.,  platform) 
"was  complete.  At  the  back  of  the  wall 
"  there  was  earth-work  up  to  within  5  inches 
"  of  the  top  of  the  wall.  The  thickness  of 
"  the  wall  is  1 5  inches.  *  *  *  A  man  step* 
"  ping  out  of  a  carriage  would  first  step  on  to 
"  the  brick  wall,  and  then  on  to  the  earth." 
Mr.  Schiller's  evidence  is  to  the  same  pur- 
port. 

It  seems  to  us  that  a  Railway  Company 
can   scarcely  be  guilty  pi  any  more  gross 
or  dangerous  negligence  than  to  leave   in 
darkness  a  station  which  is  in  such  a  condi- 
tion that  a  wall  1 5  inches  wide  with  a  drop 
of  5  inches  to  the  earth  on  the  further  side 
of  it  is  all  that  passengers  have  to  alight 
upon.     We  think,  however,  that  the  injuries 
which  the  plaintiff  received  are  not  proved 
to  have  resulted  from  the  condition  of  the 
platform.     There  is  no  very  distinct  evidence 
on  the  subject ;  but  the  conclusion  at  which 
we  arrive,  on  the  whole,  is  that  the  carriage 
from  which  the  plaintiff  attempted  to  descend 
stopped,  noi  opposite  the  unfinished  portion 
of  the  platform,  bui  opposite  a>  portion  which 
had  been  completed,  and  was  in  good  order. 
Mr.     Pendleton,  the  agent  of  the  Railway 
Company,  swears  that,  on  the  morning  after 
the  accident,  he  examined  the  platform,  and 
ft  spot  about   20  yards   from  the  Calcutta 
end  of  the  platform  was  pointed  out  to  him 
by  the  station-master  as  that  at  which  the 
accident  occurred.     But  Mr.  Pendleton  him- 
self was  not  present  when  the  accident  hap- 
pened, and  what  the  station-master  told  him 
is  no  evidence — especially  as  the  latter  was 
not  called  as  a  witness,  although  (as  Mr. 
Fergusson  who  argued  the  case  for  the  re- 
spondents told  us)  he  was  present  in  Court 
at  the  trial.    Mr.  Pendleton,  however,  says, 


speaking  from  what  he  himself  saw  on  the 
morning  of  the  3rd  of  December,  that  from 
the  Calcutta  end  of  the  platform  to  the  com- 
mencement of  the  new  platform,  which  b« 
supposed  was  about  200  feet,  nearly  the 
whole  of  the  platform  was  in  good  order* 
As  Mr.  Schiller  and  the  engine-driver  agree 
in  laying  the  sc^ne  of  the  accident  close  to 
the  Calcutta  end  of  the  platform,  we  cannot 
say  it  is  proved  that  what  occurred  was 
owing  to  the  improper  or  unsafe  state  of  the 
platform. 

But  it  appears  to  us  to  be  proved  conclu- 
sively that  the  station  at  the  time  of  the 
accident  was  nr.ost  insufficiently  lighted,  and 
that  the  negligence  of  the  defendants  in  this 
respect  was  one  of  the  main  causes  of  the 
plaintiff's  falling  as  he  did. 

We  think  the  reasoning  of  the  Judge  be- 
low on  this  point  is  very  fallacious.  It  may 
be  true  that  Schiller,  as  he  entered  the^ 
station,  could,  notwithstanding  the  darkness, 
recognize  the  buildings  sufficiently  to  know 
that  he  had  arrived  at  BallygungCi  It  may 
also  be  true  that,  after  he  got  out  of  the 
carriage,  he  was  able  to  see,  to  some  extent, 
what  the  plaintiff  did.  AH  this,  however, 
he  might  have  very  well  done  if  there  had 
not  been  a  light  of  any  sort  in  the  station* 
First-class  carriages,  moreover,  usually  cany 
lights,  and  it  may  be  that  the  light  from  the 
carriage  in  which  he  had  been  travelling 
showed  the  plaintiff's  position  more  distinct- 
ly than  it  would  otherwise  have  been  visible. 

The  night  "  was  dark  and  smoky,"  as  the 
Engine-driver  Maxfield  says  by  way  <rf 
excuse  for  having  over-shot  the  station.  Yet 
there  were  no  lights  of  any  description  in 
the  station,  save  what  is  called  a  "  reading- 
lamp''  in  the  Ticket-office,  and  two  common 
hand-lamps  (such  as  Railway  oflicials  of  the 
like  class  generally  use),  held  by  the  station- 
master  and  the  peon  respectively.  The 
guard  of  the  train,  no  doubt,  had  a  lantern 
too;  but  that  really  does  not  affect  the 
qifestion  of  the  sufficiency  of  the  station- 
lights,  especially  as  it  is  in  evidence  that 
neither  the  guard  nor  his  lamp  had  left  the 
break-van  at  the  time  of  the  accident. 
Some  attempt  has  been  made  to  show  that 
the  reading-lamp  was  so  placed  as  to  be  of 
use  in  giving  light  to  the  platform.  It  is 
very  doubtful  whether,  on  the  evening  of 
the  2nd  December  1866,  it  was  so  placed. 
But,  granting  that  it  was,  it  still  remains 
wholly  impossible  for  us  to  say  that,  even 
supposing  the  platform  to  have  been  in  good 
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onkr,  the  station  was  lighted  in  any  degree 
>  10  locfa  an  extent  as  the  safety  of  passengers 

demanded.     It  is  not  enough  that  the  lights 

shonid  he  sufficient  for  the  Railway  Com- 
i  pany  and  their  own  servants  who  know  the 
I  jvemises;  they  must  be  enough  to  guide  and 
i  direct  strangers  who  are  unacquainted  with 
!  tiie  station  {see  Martin  vs.  Great  Northern 

Railway  Company,  i6  C.  B.  i8o). 

In  the  present  instance,  the  station  was 
pfacticaily  left  in  the  dark,  so  far,  at  any 
rate,  as  the  plaintiff  was  concerned.    This 
difkness  was,  as  it  seems  to  us,  of  all  things 
Ibe  most  likely  to  cause  the  plaintiff,  first  to 
kesitate  on  the  step  of  the  carriage,  and  then 
.  10  y I  as  he  did.    It  may  be  easy  enough 
:  lor  a  man  to  step  on  to  a  Railway  platform 
from  a  moving  train  when  he  can  see  what 
ke  is  about;  but  it  is  a  very  different  thing 
for  him  to  take  a  similar  step  in  the  dark, 
especially  if  he  is  ignorant  that  the  train  is 
la  motk>n.    The  plaintiff  says :  "  I  was  iook- 
*ing  towards  the  ground.    I  was  not  aware 
•that  the  train  had  got  past  the  platform. 
'•I  could  not  see  the  platform  when  I  looked 
"down;  1  supposed  there  was  a  platform 
"because  two  others  had  got  out.     I  could 
^  not  see  the  ground.    I  could  not  see  any- 
" thing."     And  again  he  says:  "I  do  not 
"  know  whether  the  train  had  stopped  when 
Schiller  and  Jervis  got  out.    It  had  stopped 
"when  1  got  out     I  know  that  the  train 
"most  have  stopped,  because  it  was  backing 
■when  I  auempted  to  get  out.    No  doubt, 
"  it  had  stopped  some  time  before  that.    I  did 
"not  know  it  was  backing  until  I  put  my 
•'ftxjt  to  the  ground."    The  plaintiff,  in  the 
bdief  that  the  train  was  standing  still,  com- 
■enced  to  alight.     He  could  not  see,  owing 
\  to  the  darkness,  that  the  train  was  moving 
'  ibwiy  backwards.    Just  as  he  was  about  to 
p«t  his  foot  on  the  ground.  Captain  Jervis 
caDed  out  to  take  care,  as  the  train  was  hack- 
ly; and,  almost  at  the  same  moment,  his 
hei  touched  the  platform,  and  he  felt  the 
■olion,  for  which  be  was  unprepared  when 
he  began  to  put  his  foot  out  in  order  to  step 
•a  the  ground.    Taken  by  surprise  in  this 
ttUAer,  it  is  in  no  degree  wonderful  that  he 
Wstaked,  and  wished  not  to  complete  the 
^  which  he  had  meant  to  take,  and  tried 
to  recover  his  footing  on  the  carriage.     Had 
*e  platform  been  lighted,  as  it  should  have 
tea,  he  would  have  seen  from  the  first  that 
■•t  train  was  in  motion ;  he  would  have 
"•»  and  understood  what  he  was  about,  and 
^tewoukl  have  had  that  confidence  which 
■  -^ie  acting  in  the  dark  could  not  have, 
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Then,  was  there  any  negligence  on  the 
part  of  the  defendants  in  backing  the  train 
when  and  as  they  did? 

We  agree  with  the  Court  below  in  finding 
that,  as  a  matter  of  fact,  the  train,  at  the 
time  when  the  plaintiff  attempted  to  get  out, 
had  not  stopped  for  the  purpose  of  allowing 
passengers  to  alight.  But  we  do  not  concur 
in  the  view  apparently  taken  by  the  Lower 
Court  on  the  question  of  negligence  as  con- 
nected with  the  overshooting  of  the  platform 
by  the  train.  We  have  no  doubt  whatever 
that  the  mere  fact  of  a  train  overshooting  a 
platform,  at  which  the  driver  has  orders  to 
stop,  is  in  itself  primd-facie  evidence  of 
negligence.  Under  ordinary  circumstances, 
if  there  are  proper  signals,  and  the  engine 
and  rails  are  in  good  working  order,  a  care- 
ful driver  has  not  the  smallest  difficulty  in 
stopping  a  light  train,  such  as  that  in  which 
the  plaintiff  was  travelling,  at  the  proper 
moment.  The  Judge  says  that  it  is  a  com- 
mon occurrence  for  trains  to  overshoot  the 
mark,  and  then  move  back.  This  may  be 
true,  as  it  is  also  doubtless  true  that  Railway 
officials  are  frequently  guilty  of  very  gross 
.irregularities  and  neglects  of  duty  where- 
by they  needlessly  endanger  the  lives  of 
hundreds  of  passengers.  But  the  negligence 
is  none  the  less  negligence,  and  none  the 
less  culpable,  because  frequently  repeated. 

We  do  not  mean  to  say  that  the  overshoot- 
ing of  a  station  may  not  be  perfectly  excus- 
able, and  the  result  of  circumstances  which 
may  defy  the  efforts  of  the  most  careful  and 
skilful  of  drivers;  for  example,  it  is  well 
known  that,  in  certain  states  of  the  weather, 
the  rails  are  in  such  a  slippery  condition 
that  the  breaks  and  other  means  ordinarily 
used  to  stop  the  train  fail  to  produce  that 
effect.  In  the  present  case,  however,  there 
is  really  no  reason  given  for  the  train  not 
having  stopped  when  it  ought  to  have  done 
so.  The  driver  can  assign  no  better  reason 
than  that  it  was  dark  and  smoky — a  reason 
which,  with  reference  to  the  same  place,  pro- 
bably would  apply  equally  to  almost  every 
other  night  during  the  cold  season,  on  which 
there  did  not  happen  to  be  moon-light.  But 
the  driver  mentions  a  fact  which  may  possibly 
be  the  real  cause  of  his  having  been  too  late 
in  pulling  up — the  fact,  namely,  that  there 
were  no  proper  signals  in  use  at  the  station. 
He  says  (and  he  is  confirmed  by  Mr.  Shanks) 
that  there  were  no  fixed  signals,  and  no 
regular  signal-post  at  the  station,  but  that 
the  custom  was  to  hold  up  a  green  light  at 
the  end  of  the  station.    Without  saying  that 
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the  want  of  proper  signals  was  the  reason 
why  the  train  overshot  the  station,  we  find 
that  no  suflBcient  excuse  for  the  overshooting 
is  proved.  We  think  that  the  defendants 
were  guilty  of  negligence,  therefore,  in  that 
the  train  overshot  the  platform.  That  it  did 
so  overshoot  the  platform  was  unquestion- 
ably the  primary  cause  of  the  disaster  which 
befell  the  plaintiiT. 

But,  supposing  there  was  no  negligence, 
the  overshooting  of  a  station  is  an  occur- 
rence which  necessarily  is  likely  to  produce 
great  danger  to  passengers  who  are  about  to 
alight;  and  the  least  that  a  Railway  Com- 
pany are  bound  to  do,  if  such  an  event  does 
happen,  is  to  take  every  possible  means  to 
divest  the  occurrence  of  its  dangerous  con- 
sequences. One  obvious  precaution  is  to 
warn  passengers  to  sit  still,  and  that  the 
train  is  about  to  be  backed;  and,  in  the  case 
now  before  us,  we  think  there  was  great 
negligence  on  the  part  of  the  servants  of  the 
■Railway  in  not  warning  the  plaintiff  and 
other  passengers  that  the  train  was  about  to 
move,  and  that  they  must  keep  their  seats. 
The  carriage  in  which  the  plaintiff  was 
seated  was  drawn  up  opposite  to  the  platform 
where  passengers  usually  alight.  The  servants 
of  the  Company  saw,  or  ought  to  have  seen, 
that,  during  the  few  moments  that  the  train 
stood  still,  two  passengers  got  out.  If  it 
Was  unsafe  or  wrong  for  them  to  get  out 
then,  they  should  have  been  prevented  from 
so  doing,  or  warned  not  to  do  it.  But  no 
objection  whatever  was  made  when  Mr. 
Schiller  and  Captain  Jervis  alighted.  What, 
then,  was  the  reasonable  and  natural  course 
for  the  plaintiff  to  pursue  under  the  circum- 
stances.^ He  knew  nothing  of  some  of  the 
carriages  having  gone  beyond  the  end  of  the 
platform,  or  of  the  intention  to  back  the 
train  into  the  station;  he  felt  that  the 
carriage  had  stopped ;  he  saw  two  fellow- 
passengers  get  out  safely  and  without  any 
objection  or  remonstrance  on  the  part  of  the 
Railway  officials.  Why  should  he  have 
.  doubted  that  the  right  time  had  come  for 
himself  to  alight?  Was  he  to  sit  still  in  his 
carriage  and  say  to  himself,  "  Though  the  train 
"is  at  a  stand-still  opposite  to  the  platform, 
"  and  though  these  passengers  have  got  out 
"and  gone  away  safely,  I  am  not  actually 
"  certain  that  the  train  has  stopped  in  order 
"to  allow  passengers  to  alight;  therefore,  I 
"shall  sit  still  until  some  of  the  Railway 
"  officials  come  and  tell  me  it  is  safe  for  me 
"to  get  out.?"  Such  a  course  would  have 
been  entirely  contrary  to  the  usual  practice  of 
iravellers   either   in  this  or  in  any   other 
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country — and  certainly^  upon  the  evidence^: 
wholly  contrary  to  the  usual  practice  (aM 
parently  never  objected  to  by  the  defendantap 
of  first-class  passengers  upon  the  defendants^ 
line.  The  plaintiff's  case  is  not  even  that 
a  person  who  himself  opens  the  door  of 
railway- carriage,  and  is  the  first  to  step  oat 
for  here  the  train  was  actually  at  a  stand-stiU 
other  passengers  had  opened  the  doors, 
had  alighted  safely  and  without  any  indi 
tion  on  the  part  of  the  rail.vay  authoriti 
that  they  ought  not  to  have  done  so ;  and 
plaintiff  had  no  notice,  and  no  reason 
suspect,  that  the  train  was  going  to  be  mov 
back.  We  say  he  had  no  reason  to  sus 
the  train  was  about  to  move,  because  thlf: 
plaintiff  swears  he  never  heard  any  whistle 
bnt,  even  if  he  had  heard  it,  it  would  be  i 
possible  for  us  to  say  that  it  would  nee 
sarily  have  conveyed  to  his  mind  the  inform-! 
ation  which  the  driver  intended  it  i " 
convey.  We  think  that,  as  the  train  hai 
stopped,  and  as  other  passengers  had 
out  safely,  and  there  was  nothing  to  1 
any  man  in  the  exercise  of  ordinary  ca 
to  suppose  that  they  ought  not  to  have  do 
so,  the  plaintiff  was  justified,  and  acted 
any  reasonable  and  careful  man  would  ha 
acted,  in  thinking  that  the  proper  time  foi 
alighting  had  arrived.  We  think  there  w: 
no  such  want  of  care  or  prudence  on  l" 
part  of  the  plaintiff  as  to  disentitle  him 
damages. 

It  is  not  because,  possibly,  the  plainti 
might  have   exercised   more   care  than 
did,  that  therefore  his  right  of  action  or  h 
remedy  is  barred.     Nor,  even  if  there  hai 
been  a  certain  amount  of  negligence  on  h 
part,  would  that  necessarily  be  an  answ 
to  his  claim.   The  question  really  is,  wheth 
the  plaintiff  did  or  did  not  exercise  ordin 
care  (Davies  versus  Mann,  lo  M.  and 
546).     In  a  recent  case  (Siapley  versus  Thi 
London,  Brighton,  and  South  Coast  Railway^ 
Company,  i  L.  R.,  Exch.,  21),  the  Court 
of  Exchequer  refused  to  disturb  a  verdict 
for  the  plaintiff,  although  the  person  injured 
had  been  guilty  of  far  greater  negligence; 
than    could    possibly  be   attributed   to   the 
plaintiff  in  the  present  case,  even  supposing; 
there  was  some  want  of  care  and  prudence 
in  what  he  did.    In  that  case,  the  negligence! 
on  the  part  of  the  Railway  was  that  a  gate 
at  a  level -crossing  was  left  open,  and  the  gate* 
keeper  was  absent,  at  a  time  when  an  express  ; 
train    was    overdue.    The    person    injured 
passed  on  to  the  line,  and  was  knocked  dowa 
by  the  train  which  came  up  at  the  moment*  < 
A  verdict  was  given  against  the  Railway 
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Cbfflpanv,  akhoQgh  it  was  proved  that  the 
peison  injared  might  have  seen  the  train 
if^MoachiDg,  if  he  had  chosen  to  look. 

We  have  some  difficulty  in  dealing  with  a 
case  like  this  where  numerous  questions  of 
fut  are  so  closely  mixed  up  with  questions 
gf  law.  The  rule  we  apply  is  that  which 
kas  been  acted  on  in  many  cases  in  England, 
and  is  stated  by  Erie,  CJ.,  in  expressing 
Ibe  opinion  of  the  majority  of  the  Judges  in 
dtt  case  of  Scott  vs.  London  Dock  Company 
(j4  L  J.,  Ex.,  220),  where  he  said  :  "  There 
*nastbe  reasonable  evidence  of  negligence. 

*  Bot,  vhen  the  thing  is  shown  to  be  under 
*tl:e  roauagement  of  the  defendant  or  his 

*  servants,  and  the  accident  is  such  as,  in  the 

*  ordinary  course  of  things,  does  not  happen 
"if  those  who   have  the  management  use 

*  proper  care,  it  affords  reasonable  evidence, 
^m  the  absence  of  explanation  by  the  de- 
*feiidaiit,  that  the  accident  arose  from  want 
•of  care," 

Oo  the  whole,  we  think  that  the  Railway 
CoiDpany  was  guilty  of  negligence  in  not 
beping  the  station  properly  lighted,  in  allow- 
iag  the  train  to  overshoot  the  station,  and  in 
BOt  warning  the  plaintiff  against  alighting : 
ttd  we  think  that  the  injuries  sustained  by 
&e  plaintiff  were  caused  by  that  negligence, 
ttd  that  the  plaintiff  did  not,  by  his  own 
vast  of  care,  contribute  to  the  accident. 

There  remains  the  question  of  damages. 

The  evidence  on  this  point  is  not  so  satisfac- 

.toj  or  precise  as  it  might  have  been.     It  is, 

wcvcr,  undoubtedly  proved  that  the  plaintiff, 

:  It  the  time  of  the   accident,    was   a   Bill 

'.  Inker,  with  a  good  business,  and  making  a 

considerable  income ;  that  the  effects  of  the 

Vddent  were  such  as  to  disable  him  wholly 

fiwn  work  for  four  or  five  months  ;  and  that, 

wn  after  that  time,  he  would  not  be  able  to 

iBcod  to  business  so  fully  or  profitably  as 

Wore  When  we  consider,  in  addition  to  this, 

ihe  amount  of  personal  suffering  he  has  gone 

Aroogh,  and  the  fact  (deposed  to  by  Dr. 

Miciiamara)  that  there  will  probably  always 

:  he  a  stiffness  of  the  leg  which  was  injured, 

vt  feel  assured  that  we  are  not  assessing  the 

'mages  too  much  in  the  plaintiff's  favor 

*ken  we  assess  them  at  Rupees  10,000. 

We  think  the  decree  of  the  Court  below 
*^t  to  be  reversed,  and  that  a  decree  ought 
^  he  given  for  the  plaintiff,  with  Rupees 
^000  as  damages,  and  all  costs  (as  in  a 
^far  Rupees  xo,ooo),  both  here  and  in  the 
J«»er  Court. 


The  4th  January  1868, 
Present : 

The  Hon'ble  G.  Loch  and  Dwarkanaih 
•  Mitter,  Judges, 

Criminal  proceeding  not  evidence — Civil  Court 
bound  to  find  its  facts. 

Case  No.  1567  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Gobind  Chunder  Chowdhry,  Prin- 
cipal Sudder  Ameen  of  Beerbhoom^  dated 
the  2yth  April  iSSy,  modifying  a  decision 
passed  by  the  Moonsiff  of  that  District ^ 
dated  the  igth  February  186^, 

Keramutoollah  Chowdhry  (one  of  the  De- 
fendants), Appellant, 

versus 

Gholam  Hossein  (Plaintiff),  Respondent, 

.  Baboo  Issur  Chunder  Chuckerbutty- 
for  Appellant. 

Baboo  Go  pal  Lall  Mitter  \ox  Respondent. 

A  proceeding  of  a  Criminal  Court  is  not  admissible 
as  evidence :  a  Civil  Court  is  bound  to  6nd  the  facts 
for  itself. 

Mitter y  J, — The  judgment  of  the  Lower 
Appellate  Court  in  this  case  is  extremely  un- 
satisfactor}'.  The  action  was  instituted  by 
the  special  respondent  for  damages  for  mali- 
cious prosecution.  The  Court  of  first  in- 
stance found  that  he  had  failed  to  prove 
either  malice  or  want  of  probable  cause  by 
any  reliable  evidence.  This  finding  has 
been  upset  by  the  Lower  Appellate  Court 
upon  no  legal  ground  whatsoever.  The 
Court  observes  that  it  has  been  proved  by 
the  testimony  of  one  Meajan,  that  there 
;  was  previous  enmity  between  the  parties ; 
but  the  existence  of  such  enmity  does  not 
necessarily  raise  the  presumption  either  of 
malice  or  of  want  of  probable  cause.  The 
Court  then  goes  on  to  say  :  "  In  the  absence 
of  animus,  no  one  can  openly  charge 
another  with  theft."  This  proposition  is 
manifestly  erroneous.  The  Court  further 
observes :  *'  When  the  plaintiff  has  been  ac- 
quitted by  the  Fouzdaree  Court,  what  doubt 
can  there  remain  as  to  the  plaintiff's  having 
been  maliciously  charged  with  theft?"  In 
the  first  place,  the  proceeding  of  the  Fouz- 
daree Court  herein  referred  to  is  not  admis- 
sible as  evidence  ;  and  in  the  second^  even  if 
it  were,  the  Principal  Sudder  Ameen  had 
to  find  the  facts  for  hnnself,  and  not  to 


7S 


Civil 


THE   WESKLY    RtPORTEft. 


Rulings.  [Vol.  IX. 


rely  implicitly  upon  that  proceeding.  The 
rest  of  the  judgment  is  irrelevant  to  the 
points  before  us.  The  judgment  of  the 
Lower  Appellate  Court  is,  therefore,  reversed,  | 
and  the  case  is  remitted  to  it  for  a  fresh 
finding  upon  the  record. 


The  4th  January  1868. 
Present: 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges. 

Cross-appeals— Interpieading^— Section  348, 
Code  of  Civfl  Procedore. 

Case  No.  1653  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
Moulvie  Itrut  Hossein  Khan,  Principal 
Sudder  Ameen  of  Gya,  dated  the  25th 
April  i86j,  reversing  a  decision  passed  by 
the  Sudder  Ameen  of  that  District y  dated 
the  2jth  September  1866. 

Muhboob  Ali  and  others  (Defendants), 

Appellants^ 


versus 

Zur  Banoo  Bibee  (Plaintiff),  Respondent. 

Messrs,  R.  E.  Twidale  and  C.  Gregory  for 

Appellants. 

Baboos  Chunder  Madhub  Ghose^  Kalee 
Mohun  Doss,  and  Roopnath  Banerjee  for 
Respondent. 

A  respondent,  making:  a  cross-appeal,  can  take  objec- 
tion to  any  pact  of  the  judgment  of  the  first  Court 
adverse  to  him  to  which  the  appellant  can  answer,  and 
which  affects  the  appellant's  interests  only;  but  the 
cross-appeal  of  a  respondent  does  not  open  up  any 
question  between  himself  and  his  co-respondents,  for 
they  cannot  be  allowed  to  interplead.  The  law  gives  a 
respondent  a  right  to  raise  objections  at  the  hearing  of 
the  appeal;  but  under  Section  348,  Civil  Procedure 
Code,  reasonably  construed,  the  contest  is  between  two 
parties  equally  interested,  and  not  with  third  parties. 

Lochy  J. — The  plaintiff  sues  to  get  pos- 
session of  certain  landed  property  left  to 
ber  by  her  mother,  according  to  the  schedule 


at  foot  of  the  plaint,  and  alleges  that  she 
succeeded  to  possession,  and  was  illegally 
ejected  by  the  defendants. 

To  enable  us  properly  to  understand  this 
case,  it  is  necessar}'  to  refer  to  the  pedigree 
of  the  family.  Asadoollah  died  leaving  five 
sons,  of  whom  we  need  mention  only  two, 
Ruheem  and  Meer  Oollah.  Ruheem  married 
Bibee  Jer,  and  had  by  her  a  son  called 
Ibrahim,  and  a  daughter  Zur  Banoo,  the 
plaintiff.  Ibrahim  had  a  son  Bahadoor,  who 
left  a  daughter  Rahmut  Bibee.  It  is  alleged 
by  the  plaintiff  that  Ibrahim  and  Bahadoor 
lived  in  commensality  with  her  mother,  Bibee 
Jer,  who  outlived  them,  and  succeeded  to  the 
\vhole  estate  belonging  to  her  husband,  son, 
and  grandson ;  that  she  died  in  Bhadro  1 270^ 
and  was  succeeded  in  the  property  by  the 
plaintiff,  who  retained  possession  till  ousted, 
in  Kartick  1 271,  by  the  defendants,  who,  with 
the  exception  of  Rahmut  Bibee,  are  descend* 
ants  of  Meer  Oollah,  the  other  son  of  Asad*^ 
oollah  mentioned  above. 

The  defendants  state  that  Ruheem  died  in 
April  1832;  that  neither  Bibee  Jer,  nor  the 
plaintiff  held  possession,  and  that  plaintiff's 
suit  is  barred  by  limitation ;  that  the  property 
was  held  successively  by  Ibrahim  and  Baha- 
door; and  that  the  latter,  under  a  deed  of 
exchange,  dated  Assar  1261,  gave  up  hit 
rights  in  all  the  other  villages  which  came  to 
him  from  his  grandfather,  and  received  11 
annas  6  dams  of  Mouzah  Myra  in  exchange 
from  the  defendant. 

The  suit  was  first  dismissed  on  the  pleai 
of  limitation,  but,  on  appeal,  it  was  sent 
back  for  trial  on  its  merits,  and  then  the 
Sudder  Ameen  gave  plaintiff  a  decree; 
for  the  1 2  annas  6  dams  of  Mouzah  Myra, 
holding  the  deed  of  exchange  to  be  valid,  and 
the  transaction  to  be  binding.  It  may  here 
be  remarked  that  plaintiff  did  not  ask  for 
this,  but  for  a  share  in  several  villages,  and, 
as  far  as  we  are  shown,  did  not  make  any  re- 
ference to  the  exchange  said  to  have  been 
made  by  Bahadoor. 

The  plaintiff  was  satisfied  with  this;  bot 
Rahmut  Bibee,  the  daughter  of  Bahadoor, 
appealed,  claiming  Myra  as  the  property  of 
her  father,  and  the  Principal  Sudder  Ameen 
reversed  the  judgment  of  the  first  Court,  and 
gave  plaintiff  a  decree  for  a  share  in  all  the 
villages  as  claimed  by  her,  with  the  exception 
of  Mouzah  Myra,  to  which  he  concluded  that 
she  had  no  right  as  the  plaintiff  had»  by 
petition  on  14th  December  1861,  suted  «9 
much. 
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Muhboob  All  and  ihe  other  defendants^ 
interests  have  been  affected  by  this 
:ision  of  the  Principal  Sudder  Ameen, 
ivecome  up  in  special  appeal,  urging  the 
»  of  limitation  against  the  plaintiff's  claim, 
id  sd>andoning  the  other  grounds  taken  in 
ir  petition.  But,  before  going  into  their 
^  the  Court  found  it  necessary  to  examine 
record  to  ascertain  how  it  was  that  the 
case  had  been  re-opened  before  the 
iocipal  Sodder  Ameen,  as  the  appeal  of 
imut  Bib;e  referred  to  only  one  portion 
the  property  in  question,  in  which  the 
\s  defendants,  who  had  not  appealed,  were 
interested. 

I  appears  that  Rahmut  Bibec  made  plaintiff 
her  co-defendants  the  respondents  in  her 
:al,  which  was  filed  on  5th  October  iS^'^. 
23rd  February  1867,  the  co-defendants 
a  vakalutnamah,  but,  not  having  any 
itemion  with  Rahmut  Bibee,  took  no  further 
lings  in  the  case ;  atid  when  the  appeal 
heard,  their  vakeel  was  not  present, 
nth  March  1867,  plaintiff  filed  a  cross- 
under  Section  348,  Act  VIII.  of  1859, 
qecting  to  so  much  of  the  judgment  of  the 
>wer  Court  as  refused  to  givp  her  posses- 
of  the  other  villages  which  she  claimed, 
vhich  were  in  the  possession  of  her 
-respondents.  It  does  not  appear  that 
were  aware  of  the  existence  of  this 
ippeal.  Certainly  no  notice  was 
upon  them  to  meet  it,  but  the  Prin- 
Sadder  Ameen,  apparently^  looking 
ly  to  the  words  of  Section  348,  and  dis< 
ding  the  precedents  of  the  Court  which 
tve  laid  down  the  proper  construction  of 
section,  thought  that  the  cross-appeal 
^ned  the  whole  case,  and  enabled  him 
try  the  merits  as  between  all  the 
It  has  been  repeatedly  held  by 
IB  Court  that,  where  a  cross-appeal  is  made, 
;^<ipens  out  the  case  only  against  the  origin- 
'  tn>ellant,  and  not  against  the  co-respond- 
The  respondent  making  the  cross- 
ial  can  take  objection  to  any  part  of 
judgment  of  the  first  Court  adverse  to 
to  which  the  appellant  can  answer,  and 
affects  the  appellant's  interests  only; 
the  cross-appeal  of  a  respondent  does 
open  ap  any  question  between  himself 
his  co-respondents,  for  they  cannot  be 
'd  to  interplead.  The  law  gives  a 
ident  a  right  to  raise  objections  at  the 
nog  of  the  appeal,  as  if  he  himself  had 
fened  a  separate  appeal,  but,  though  the 
of  Section  348  are  very  wide,  the 
»le  constmction  to  be  put  npon  them 
|iit  that  the  contest  is  between  two  parties 


both  equally  interested  in  the  matter  of  the 
appeal,  and  not  with  third  parties  who, 
though  originally  made  parties  to  the  suit 
by  the  plaintiff,  have  no  interest  in  the 
subject  of  the  appeal  brought  by  one  of  the 
co-defendants.  Had  plaintiff  wished  to 
re-open  the  case  in  the  present  instance 
against  the  other  defendants,  the  Principal 
Sudder  Ameen  might  have  given  her  time 
to  file  an  appeal  on  good  cause  being  shown 
for  its  not  being  filed  within  proper  time. 
We  think,  therefore,  that  the  Principal 
Sudder  Ameen  has  committed  an  error  in 
re-opening  the  case  as  regards  the  special 
appellants,  and  we  reverse  so  much  of  it  as 
affects  their  interests,  with  costs. 


The  4th  January  1868. 

Present : 

The  Hon*ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Possession,  how  to  be  proved. 

Case  No.  16 19  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  All  Newaz,  Principal  Sudder 
Ameen  of  Chittagong,  dated  the  2jrd 
April  i86y,  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated 
the  tgth  June  1866, 

Ishan  Chunder  Behara  and  others  (Defend- 
ants), Appellants^ 

versus 

Ram  Lochun  Behara  (Plaintiff;, 
Respondent. 

Baboo  Rajendronath  Bose  for  Appellants. 

Baboo  Poor  no  Chunder  Shome  for 
Respondent. 

A  witness's  statement  that  a  party  "  is  in  possession  " 
IS  no  evidence  of  the  fact.  The  Question  of  possession  is 
a  mixed  one  of  law  and  fact ;  ana  the  evidence  produced 
must  give  the  various  acts  of  ownership  which  ^  to 
constitute  possession,  so  that  the  Court  may  amve  at 
its  own  conclusion. 

Mitter,  J. — ^This  was  an  action  instituted 
by  the  special  respondent  for  the  possession 
of  some  Dheepa  lands.  The  special  appel- 
lant, who  was  defendant  in  the  Court  below, 
pleaded,  among  other  matters,  that  the  suit 
was  barred  by  the  law  of  limitation.  The 
Court  of  first  instance  dismissed  it  upon  the 
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ground  that  the  respondent  had  failed  to 
prove  either  possession  or  title.  This  judg- 
ment has  been  reversed  by  the  Principal 
Sudder  Ameen  for  the  reasons  set  forth  in 
his  decision. 

The  special  appellant  contends  that  the 
adjudication  upon  the  plea  of  limitation 
by  the  Lower  Appellate  Court  is  based 
upon  no  legal  evidence.  We  are  of  opinion 
that  this  contention  is  right.  The  re- 
spondent produced  only  three  witnesses  to 
prove  his  possession  within  the  period  pre- 
scribed by  the  Statute  of  Limitation.  The 
second  witness,  Kanoo,  has  been  abandoned 
by  his  pleader,  inasmuch  as  his  testimony 
is  mere  hearsay.  The  first  witness,  Samud 
AH,  stated  that  the  respondent  was  in  pos- 
session, and  that  the  special  appellant  dis- 
possessed him  by  forbidding  him  to  fish  on 
the  lands  in  the  yea^  1221  M.  S.  The 
third  witness,  Jummo,  merely .  stated  that 
the  respondent  was  in  possession.  Now,  it 
is  quite  clear  that  a  mere  statement  by  a 
witness  to  the  effect  that  a  party  is  in  pos- 
session, strictly  speaking,  is  no  evidence  of 
possession.  The  question  of  possession  is  a 
mixed  question  of  fact  and  law,  which  it  is 
for  the  Court  to  determine.  The  evidence 
produced  on  the  point  must  give  the  various 
acts  of  ownership  which  go  to  constitute 
possession,  so  that  the  Court  might  arrive 
at  its  own  conclusion.  This  has  not  been 
done  in  the  case  before  us.  But,  be  this  as 
it  may,  we  do  not  find  anything  in  the 
evidence  above  referred  to  to  justify  the 
conclusion  that  the  respondent  was  in  pos- 
session at  any  time  within  12  years  prior 
to  the  date  of  suit.  The  witnesses  have 
merely  said  that  the  respondent  "  was  in 
possession,'  but  they  are  altogether  silent 
as  to  the  time  up  to  which  such  possession 
continued.  It  is  admitted  that  the  suit  has 
been  brought  after  seven  years  from  the 
alleged  date  of  ouster.  The  respondent 
had,  therefore,  only  five  years  remaining  to 
complete  the  period  laid  down  by  the  statute, 
and  it  was  incumbent  upon  him  to  remove 
the  bars  pleaded  against  him  by  proving  his 
possession  at  any  time  within  this  period. 
This  he  has  completely  failed  to  do,  and  his 
action,  therefore,  must  fail.  The  Principal 
Sudder  Ameen  says  in  his  judgment  that 
"  it  has  been  satisfactorily  proved  that  pos- 
session was  held  by  the  plaintiff  till  his 
ouster  by  the  defendant  on  the  date  alleged 
by  him."  How  the  Principal  Sudder  Ameen 
could  have  used  such  strong  expressions  in 
the  face  of  the  record,  it  is  diflScult  to  make 
out,  and  we  hope  that  he  will  be  more  care- 


ful in  future.    We  decree  this  special  appi 
with    costs.     The    respondent's    suit    shaj 
stand  dismissed,  and  he  shall  have  to  p; 
all  the  costs  incurred  by  the  special  appej 
lant  in  both  the  Courts  below. 

Loch,  J, — I  concur  in  the  order. 


The  4lh  January  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dvvarkanath 
M  itter,  Judges. 

Execution-proceeding^  by  Revenae  Coarts- 
Interference  by  Civil  Courts. 

Case  No.  1238  of  1867. 

Special  Appeal  from    a  decision  passed 
Mr.  M,   Beaufort,  Additional  Judge 
Tirhoot,   dated  the  28th  February    i86\ 
reversing    a    decision     passed    by    Babi 
Brohnia  Dutt,  Moonsiff  of  that  Distric\ 
dated  ike  jrst  August  186^, 

Bhoojunga  Thakoor  t^Plaintiff),  Appellant, 

versus 

Luchmee  Narain  Shahee  and  others  (Defend 
ants).  Respondents, 

Baboo  Shib  Chunder  Chatterjee 
for  Appellant. 

Mr,  R.  E,  Tividale  for  Respondents. 

Proceedings  held  by  the  Revenue  Courts  in  executi< 
of  their  own  decrees  are  final,  and  cannot  be  interfen 
with  by  the  Civil  Courts  unless  on  some  special  grounj 
like  that  of  fraud. 

Miller,  J, — This  was  a  suit  instituted  b] 
the   special    appellant  for   the  purpose 
setting  aside  a  sale   held   in  execution 
a  decree  passed  against  him  under  Ad 
of   1859.    The  Lower  Appellate  Court  haj 
dismissed  the  suit  upon  the  ground  that  th{ 
Civil  Courts  were  not  competent  to  intei 
fere  wiih  such  a  sale  in  conformity  wiih 
Full  Bench  ruling  of  this  Court   reporter 
in    page    147,    Weekly     Reporter,    Specij 
Number. 

In  special  appeal  the  two  following  poini 
have  been  urged  before  us  : — 

ist. — ^That  the  sale   in  question    havinj 
been  held  by  the  Deputy  Collector  contrai 
to  the  provisions  of    Section    105   of    A( 
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d  1859,  ^"^^  Q^ll  ^nd  v<>>d  ^oi"  v^n^  of 
IktioD,  and   that,   therefore,  the    Civil 
was  folly  competent  to  set  it  aside. 

2a^.— That  the  Lower  Appellate  Court 
vas  iTODg  in  dismissing  the  claim  of  the 
special  appellant  with  reference  to  Mouzah 
Bostoio,  which  was  not  included  in  the  sale. 


With  reference  to  the  first  point,  it  has 
been  cootended  before  us  that  the  Deputy 
Collector  had  acted  without  jurisdiction  in 
I  idStng  the  property  in  dispute  before  pro- 
ceeding against  the  under-tenure  for  the 
icot  of  which  the  decree  was  passed,  as  pro- 
vided for  by  Section  105  of  the  Act.  We  are, 
ktever,  of  opinion  that  the  irregularity 
complained  of  does  not  amount  to  a  defect 
ef  jurisdiction.  It  is  a  mere  irregularity 
Ib  conducting  the  sale,  and  whatever  might 
ii*c  been  the  force  of  the  objection  if  we 
•ere  competent  to  deal  with  the  legality  or 
flibavise  of  the  sale,  we  do  not  think  that 
k  renders  the  proceedings  of  the  Deputy 
^Coiiector  absolutely  null  and  void  for  want 
€(  jurisdiction.  The  law  expressly  declares 
iil  proceedings  held  by  the  Revenue  Courts 
tt  execotion  of  their  own  decrees  final  and 
cwdusiTe,  and  we  are  unable  to  interfere 
^  such  proceedings  when  no  special 
inRind,  like  that  of  fraud,  has  been  pleaded 
before  us. 


The  4  th  January  1868. 

Present: 

Tlic  Honl)le  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

*k  for  renewal  of  pottah— Section  4,  Act  X., 
uS^Procednre  of  Revenne  Court 

CisesNos.  1543  and  1544  of  1867  under 
Act  X.  of  1859. 

wM  Af peals  from  a  decision  passed  by 
*  J^ge  of  Tirhooi,  dated  the  2Sih 
^fikfuary  1867,  reversing  a  decision 
i-tj^  h'  iht  Assistant  Collector  of  that 
ylhtrict,  dated  the  7M  lUay  §866, 

Vol  IX. 


Sheodie  Mahatoon  (Plaintiff),  Appellant, 

m 

versus 

Huree  Kishen  (Defendant),  Respondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

Mr.  C.  Gregory  for  Respondent. 

^  Where  a  tenant  suing  for  a  renewal  of  his  lease  proves 
right  of  occupancy,  the  Court  should  proceed  to 
determine  what  rates  of  rent  should  be  imposed,  evea 
should  he  fail  to  make  good  his  claim  to  hold  at  fixed 
rates. 

Loch,  J. — ^In  this  case,  plaintiff  sued  to 
obtain  a  pottah  at  the  rates  entered  in  a 
previous  pottah  which  expired  in  1272,  and 
he  alleges  that  he  and  his  ancestors  have 
held  the  land  for  several  generations.  The 
defendant  denied  the  plaintiff's  right  to  hold 
at  a  fixed  rate,  alleging  that  his  tenancy 
commenced  only  in  1268,  and  that  he  re- 
fused to'  give  a  fresh  pottah  because  the 
capabilities  of  the  land  had,  during  the 
period  of  plaintiff's  lease,  considerably 
improved. 

The  Assistant  Collector  found  that  plaint- 
iff had  a  right  of  occupancy,  but  not  to 
hold  at  a  fixed  rate,  and  he  gave  him  a 
pottah  for  the  current  year  at  the  rates 
mentioned  in  the  former  lease.  On  appeal 
by  defendant,  the  Judge  held  that  the 
plaintiff's  suit  was  brought  under  Section  4, 
Act  X.  of  1859,  and  that  he  did  not  pray 
for  rates  at  a  fair  rent  under  Section  5,  and 
thaty  having  failed  to  establish  his  right  to 
hold  the  land  at  a  fixed  rent,  he  could  not, 
in  this  suit,  ask  the  Court  to  assess  the  land 
at  fair  rates ;  he,  therefore,  reversed  the 
order  of  the  first  Court,  and  dismissed  the 
suit. 

We  think  the  proceedings  of  both  Courts 
to  be  erroneous.  The  first  Court  was  wrong 
in  supposing  that  the  question  of  the  proper 
rate  of  rent  could  not  be  tried  because  the 
defendant-zemindar  had  served  no  notice  of 
enhancement^  for  this  is  not  necessary  wheii 
a  tenant  brings  a  suit  to  get  a  pottah,  and 
the  zemindar  alleges  that  the  rates  offered 
are  too  low.  The  question  to  be  determined 
in  such  cases  is,  the  tenant's  right  to  get  a 
pottah  at  the  rates  he  asks.  If  he  claims 
to  hold  under  fixed  rates,  that  question  must 
first  be  disposed  of;  and,  if  he  fail  on  this 
point,  there  is  no  reason  why  the  Court 
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respondent.  Such  a  report  is,  in  my  opinion^ 
utterly  valueless  as  evidence.  The  pleader 
for  the  respondent,  instead  of  denying  the 
correctness  of  the  above  proposition,  rested 
his  case  upon  the  ground  that  the  Lower 
Appellate  Court  has  come  to  an  independent 
conclusion  upon  the  evidence  of  the  wit- 
nesses examined  by  the  Ameen.  I  do  not 
think  that  this  contention  is  well-founded. 
The  whole  context  of  the  Judge's  decision 
clearly  shows  that  he  was  mainly  influenced 
by  the  report  of  the  Ameen  in  coming  to 
the  conclusion  arrived  at.  But,  concading 
this  point  to  the  respondent,  I  am  still  of 
opinion  that  the  case  has  not  been  properly 
decided  by  the  Lower  Appellate  Court. 

The  judgment  of  that  Court,  when  ana- 
lyzed into  its  component  parts,  reduces  itself 
into  the  two  following  propositions : — 

rs/.  Plaintiff  in  his  notice  alleges  that 
this  land  is  of  the  kind  styled  bhee/  atvuL 
Defendant  in  his  answer  does  not  denv 
this.  Hence  the  land  in  the  possession  of 
the  defendant  must  be  considered  as  bheet 
awuL 

2nd,  The  Ameen  states  that  he  examined 
certain  ryots  of  the  neighbourhood  and 
of  the  same  mouza  with  defendant,  and  it  is 
not  denied  that  these  ryots  are  of  that 
nature^  or  that  their  lands  are  of  the  kind 
described  by  them.  Hence  the  rate  paid  by 
these  ryots  is  the  '*  prevailing  rate  payable 
by  the  ryots  of  the  same  class  with  the 
defendant  for  land  of  a  similar  description, 
and  with  similar  advantages  in  the  places 
adjacent.'' 

Both  of  these  propositions  are,  in  my 
opinion,  erroneous  in  law.  For  the  purpose 
of  determining  whether  the  respondent  had 
made  out  the  ground  of  enhancement  relied 
Upon  by  him,  three  important  points  ought 
to  have  been  kept  in  view,  namely,  /j/, 
the  character  of  the  land  with  reference  to 
its  fertility  and  advantages  of  situation ; 
secondy  the  class  to  which  the  special  ap- 
pellant belonged  as  a  ryot;  and,  thirds  the 
prevailing  rate  payable  hy  similar  ryots  for 
land  of  a  similar  character  in  the  places 
adjacent. 

The  first  of  the  two  propositions  as 
above  mentioned  refers  to  the  character  of 
the  land,  but  the  reasoning  upon  which  it  is 
based  appears  to  me  as  altogether  fallacious. 
The  defendant,  special  appellant,  was  not 
bound  to  traverse  the  allegation  made  by  the 
respondent  in  the  notice  of  enhancement,  to 
the- Effect  that  the  land  in  question  was  of 


the  description  called  bheet  caoul.  The 
doctrine  of  admission  by  non-traverse  is  not, 
in  my  opinion,  applicable  to  written  state- 
ments filed  under  Act  X.  of  1859.  The  law. 
Section  59  of  the  Act,  reouires  that  the 
points  of  law  and  fact  upon  wnich  the  parties 
are  at  issue  must  be  ascertained  by  examin- 
ing them  or  their  agents.  Whether  the  land 
held  by  the  special  appellant  was  of  the  de- 
scription called  bheet  awul  or  not  ought  to 
have  been  found  out  by  examining  him  on 
that  point.  This  was  not  done,  and,  in  the 
absence  of  any  distinct  statement  by  the 
special  appellant  one  way  or  the  other,  the 
respondent  should  have  been  called  upon  to 
prove  his  allegation  by  evidence.  It  is  clear, 
therefore,  that  the  Court  below  was  wrong  in« 
assuming  that  the  land  held  by  the  special 
appellant  was  bheet  awul  land. 

As  to  the  "class"  of  ryots  to  which 
the  special  appellant  belongs,  and  the 
rate  "prevailing'*  in  the  neighbourhood, 
the  Judge's  reasoning,  which  is  contained 
in  the  second  proposition  above  referred 
to,  is  still  more  untenable.  It  is  admit- 
ted that  the  special  appellant  is  a  ryot 
having  a  right  of  occupancy.  The  evi« 
denco  of  the  witnesses  examined  by  the 
Ameen  and  referred  to  by  the  Judge  does 
not  show  that  those  witnesses  are  ryots  of  the 
same  class,  or,  in  other  words,  that  they  are 
also  ryots  having  rights  of  occupancy.  The 
Judge  says  that  they  are  stated  by  the 
Ameen  to  be  ''ryots  of  the  neighbourhood, 
"and  of  the  same  mouza  with  the  defmd- 
*'ant,"  and  that  it  is  not  denied  by  the 
special  appellant  that  they  are  "of  that 
nature."  Now,  it  is  clear  that,  under 
the  law,  it  was  a  question  of  the  utmost 
importance  to  determine  the  rate  payable  by 
ryots  of  the  same  class  with  the  special  ap- 
pellant. Act  X.  of  1 859  divides  the  ryots  into 
two  great  classes,  namely,  ryots  having  a 
right  of  occupancy,  and  ryots  not  having  a 
right  of  occupancy;  and  it  is  to  this  divi- 
sion that  the  words  "same  class"  used  in 
Section  17  evidently  refers.  Any  number 
of  ryots  coming  forward  to  depose  that  thef 
are  "  of  the  s^me  neighbourhood  and  of  the 
same  village  with  the  defendant,"  without 
stating  that  they  are  occupant  ryots,  w^ould 
not  make  the  rate  of  rent  paid  by  them  the 
rate  payable  by  the  same  class  of  lyots 
"  with  the  defendant."  Non-occupant  ryots 
have  no  right  to  hold  their  lands  except  on 
such  terms  as  their  landlords  might  choose 
to  let  them,  and,  for  anything  known  to  the 
contrary,  the  ryots  examined  by  the  Anaeen 
might  be  non-occupant  ryois;   so  that  the 
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me  of  rent  paid  by  them  cannot  be  in  any 
•aj  assamed  as  the  proper  standard  of  ad- 
jutment  in  this  case. 

Nor  do    I    think    that  the    Jadge    has 
foBnd  the  ^^  prevailing  rate"  in  the  neigh- 
ixmrbood  in  the  manner  required  by  the 
bv.     The  witnesses  referred  to  by  him 
do  not  say  that  their  lands  are   held    by 
them  at  the  nniform  rate  of  3  rupees  per 
beegih,  the  rate  decreed  by  the  Lower  Ap- 
pellate Court.  According  to  their  testimony, 
the  lands  held  by  them  appear  to  have  been 
beld  at  various  rates,  and   it  has  been  a 
natter  of  very  great  difficulty  with  me  to 
'-  make  oat  how  the  Judge  could  come  to  the 
coQclasioD  that  3  rupees  per  beegah  was  the 
ffinailing  rate.      But,   granting  even    that 
:  ilMse  witnesses  bad  deposed  that  the  Ian Js 
!  hdd  by  them  were  bhee/  awul  lands,  and  that 
the  rate  paid  by  them  was  one  uniform  rate 
of )  rupees  per  beegah,  I  am  still  of  opinion 
that  this  evidence  is  not  legally  sufficient  to 
pwe    the    prewiiling     rale.      The     word 
^prevailing'*    used     in    Section    17    must 
have  some  definite  meaning  attached  to  it. 
It  means  the  rate  generally  prevalent  or  the 
nte  paid  by  the  majority  of  the  ryols  in. 
Ike  neighboarhood.     Now,  the  evidence  of 
10  lyots  (for  that  is  the  number  referred  to 
b  the  present   case),  simply  showing  that 
Htf  paid  their  rents  at  the  rate  of  3  rupees 
fer  be^h,  does  not  go  to  prove  the  prevail- 
iag  rate  or  the  rate  paid  by  the  majority  of 
the  lyoU.     1  do  not  mean  to  say  that  all 
the  ijots  in  the  neighbourhood  are  to  be 
cttmined,  and  then  the  rate,  paid  by  the 
■BDonty  of  them,  is  to  be  found  out.    But 
I  do  mean  to   say  that  the  evidence  given 
BMBt  purport  to  show  the  rate  paid  by  the 
ttajoriiy  ;  otherwise  it  cannot  be  said  that 
the  prevailing  rate  has  been  established.    In 
'  ihe  case  before  us,  the  Ameen  had  examin- 
ed JO  other  ryots,  who  deposed  that  the  rate 
oi  rent  prevailing  was  one  rupee  per  beegah, 
or,  in  other  words,  the  same  as  the  rate  at 
vhicfa  the  special  appellant  has  been  hither- 
,  to  pflning  his  rent.     The  Ameen  gets  rid  of 
dtt  evidence  by  the  remark  that  these  ryots 
;.  100  have  been  served  with  similar  notices  of 
'^  cdnncement    with    the    special    appellant. 
The  Judge  has  not  alluded  to  the  evidence 
0f  these  30  witnesses  at  all,  and  this  I  think 
^  htsofficient  ground  in  itself  for  holding  that 
fa  decision  is   defective   in  law.    But,  be 
'.  ikttisH  may,  it  appears  from  the  decision  of 
Ik  Jtid^  that  he  too  was  of  the  same  opi- 
Ani  with    the    Ameen    that    evidence    of 
AoK  fjols  ia  the  neighbourhood  who  have 
hm  served  with   notices  of  enhancement 


by  the  respondent  ought  not  to  be  taken 
into  consideration.  The  Judge  says  :  "  It  is 
urged  that  the  Ameen  did  not  examine  the 
ryots  holding  the  lands  which  are  directly 
adjoining  those  of.  the  defendant.  This 
may  be  true,  but  it  is  certain  that  notices 
have  been  served  upon  these  latter  ryots." 
This  one  passage  clearly  shows  that  the 
Judge  had  no  clear  and  definite  idea  of  the 
point  he  was  called  upon  to  decide.  Against 
the  evidence  of  20  ryots,  deposing  that  they 
paid  their  rents  at  a  particular  rate,  there 
was  the  evidence  of  30  ryots  who  deposed  to 
a  different  rate  already  examined  by  the 
Ameen,  besides  that  of  others  whom  he  did 
not  examine.  I  cannot  understand  how  the 
fact  of  these  ryots  having  been  subsequently 
served  by  the  respondent  with  similar 
notices  of  enhancement  can  affect  their 
eligibility  as  witnesses  in  the  cause. 

Suppose  that  a  village  consisted  of  100  ryots 
all  belonging  to  the  same  class,  and  all  holding 
lands  of  a  similar  description,  and  with  simi- 
lar advantages  of  situation.  Suppose  also 
that  91  of  these  ryots  paid  at  the  rate  of  i 
rupee  per  beegah,  and  the  remaining  9  at 
the  rate  of  3  rupees  per  beegah.  What  is 
the  prevailing  rate  in  question?  Surely  i 
rupee  per  beegah.  Suppose,  then,  that  the 
proprietor  of  the  village,  being  desirous  of 
enhancing  the  rents  of  the  91  ryots  above 
referred  to,  serves  them  with  notices  of  en- 
hancement, and  institutes  his  suit  against  any 
one  of  them  as  a  first  experiment,  the  only 
ground  of  enhancement  assigned  being  that 
the  rate  paid  by  him  is  below  the  prevailing 
rate.  Can  it  be  said  that  the  evidence  of 
the  90  witnesses  is  to  go  for  nothing,  and 
that  the  prevailing  rate  must  be  found  to  be 
3  rupees  per  beegah  upon  the  evidence  of  the 
9  remaining  ryots  who  pay  at  that  rate? 
Such  a  proposition  would  be  absurd  upon 
the  face  of  it,  and  it  would  end  in  nothing 
else  but  in  allowing  the  landlord  to  make 
out  the  prevailing  rate  in  any  manner  he 
thinks  proper.  Ihis  is  what  appears  to  me 
to  have  precisely  happened  in  the  present 
case.  The  respondent  did  not  want  to 
go  into  Court  upon  any  of  the  other 
grounds  mentioned  in  Section  17.  He 
wanted  to  proceed  upon  the  ground  of  the 
prevailing  rate  solely  and  exclusively,  and, 
it  being  entirely  within  his  own  power  and 
discretion  to  serve  his  own  ryots  with 
notices  of  enhancement,  he  resorted  to  that 
expedient  as  the  safest  course  by  which  he 
could  make  out  that  the  rate  paid  by  the 
minority  was,  in  fact,  the  prevailing  rate  cur- 
rent in  the  neighbourhood.     I  think,  there- 
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fote,  that  this  case  has  not  been  properly  in- 
vestigated at  all.  The  law  has  been  over- 
looked in  all  its  essential  parts,  and  the  deci- 
sion arrived  at  is  manifestly  illegal  and 
unjust. 

I   wish   also    to   remark   that  a  practice 
.  has  been  fast  growing  by  which  Ameens  are 
made  the  real  Judges   of    important  ques- 
tions of  law  and  fact,  which  it  is  the  duty 
of  the  Court  itself  to  determine.    Local  in- 
vestigations ought  to  be  restricted  to  points 
which  really    require  some  local  imped  ion 
for  their  elucidation.     It  is  absurd  to  sup- 
pose that  the  Legislature  intended  that,  in 
every    case    for  enhancement,  an   Ameen 
ought  to  be  deputed    to  enquire  into  and 
report  upon  the  rates  at  which  the  enhance- 
ment is  to  l>e  made,  and  the  mischievous 
consequences  of  acting  upon  such  a  sup- 
position are  painfully  manifest  in  the  present 
case.     It  appears  that  another  Ameen  was 
deputed     before    Dwarkanath    to    hold     a 
local    investigation    in    this    case.     He  ex- 
amined a  certain  number  of  ryots  brought 
forward  by  both  parties,  and  made  his  report 
to  the  effect  that,  in  his  opinion,  i  rupee  per 
beegah  was  the  prevailing  rate.     The  second 
Ameen,  Dwarkanath,  examined  no  less  than 
50  ryots,  and  reported  that,  in  his  opinio;^, 
the  proper  rate  of  enhancement  ought  to  be 
3  rupees  per  beegah.    Now,  if  Ameens  are 
'  merely  to  examine  witnesses,  and  to  send  up 
their  depositions  with  their   own   surmises 
as  to  what  ought  to  be  the  decision  of  the 
case,  and  then,  again,  if  the  report  of  the  last 
Ameen  is  alone  to  be  taken  into  considera- 
tion without  any  allusion  to  the  reports  of 
those  who  preceded  him,  as  has  been  done 
in  the  present  case,  no  satisfactory  result  can 
possibly  be  arrived  at.     The  evidence  of  the 
r>'ots  examined  by  the  two  Ameens  in  the 
present  case,  as  far  as  that  evidence  goes, 
might  have  been  as  well  taken  by  the  Court 
itself  as  by  the  Ameens,  and  I  think  it  to  be  a 
manifest  departure  from  the  intention  of  the 
Legislature   to    allow   witnesses   to    be  ex- 
amvned  out  of  Court  by  Ameens  except  with 
reference  to  such  points  for  the  determina- 
tion of  which  a  heal  invesiigafion  is  legiti- 
mately required.     It  is  of  the  utmost  import- 
ance to  the  ends  of  justice  to  insist  upon  the 
examination  of  witnesses  in  open  Court  and 
by  the  Court  itself.     This  should  always  be 
observed  as  a  general  rule  by  which  all  Courts 
are  bound,  and  any  deviation  from  this  rule 
ought  not  to  be  permitted  except  in  cases  in 
which  the  Legislature  has  expressly  sanaion- 
ed  it ;  as-  for  instance,  where  witnesses  are 
to  be  examined  by  commission,  or  where  an 


Ameen  deputed  to  hold  a  local  investigation 
thinks  it  necessary  to  examine  witnesses  oq 
the  spot  with  reference  to  such  matters  ts 
fall  within  the  legitimate  scope  of  the  enqoir}' 
entrusted  to  him.  I  would,  therefore,  re- 
verse  the  decision  of  the  Judge,  and  remand 
the  case  to  him  for  a  fresh  investigaiioni 
with  reference  to  the  foregoing  remarks. 

Lochy  y, — I  concur  in  the  order  of  re- 
mand. 


The  4th  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  K.  Jackson, 

Judges. 

£vidence-r Reports  of  officers  under  .ResnlatiM 
I.,  zSi 4— Purchaser  with  notice. 

Cases  Nos.  317  and  353  of  1867.  * 

Special  Appeals  from  a  decision  passed  hy 
Moulvie  Wahidooddeen  Khan,  Judge  of 
Small  Cause  Courl^  exercising  the  powers 
of  a  Principal  Sudd er  Ameen  of  BhauguU 
pore,  dated  the  i2ih  December  1866,  affirm*- 
ing  a  decision  passed  by  the  Moonsiff  jf 
Mudehpoor,  dated  the  ^jrd  June  1866. 

Bhikoo  Sahoo  (Defendant),  Appellant, 


versus 


Teik  Ali  Khan  (Plaintiff),  Respondent, 

Baboo  Khettur  Mohun  Mookerjee  for' 

Appellant. 

Baboos  Sreenath  Banerjee  and  Luckhee- 
churn  Bose  for  Respondent. 

Reports  of  officers  appointed  under  Regdatioa  I., 
1S14,  if  received  as  evidence  in  the  first  Court,  aod  not 
objected  to  in  the  Appellate  Court,  may,  under  certaia 
circu Instances,  bo  accepted  quantum  valeat, 

A  party,  purchasing  with  notice  that  his  vendor's 
title  is  contested,  must  take  his  chance  if  that  title  turns 
out  invalid. 
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Jackson,  J. — Im  these  cases,  the  decrees 
of  the  Lower  Appellate  Coart  are  objected 
\  to  as  being  based  on   reports  of  Jagbeer 
I  (^ers,  which  arc  said  to  be  no  evidence  at 
I  ill    They  appear  to  be  reports  of  officers 
ippointed  under  Regulation  I.  of  1814,  and  to 
iafe  been  received  as  evidence  in  the  first 
Cooit,  and  do  attempt  was  made  to  have 
them  removed  from  the  record  as  no  evi- 
dence in  the  Appellate  Court ;  nor  was  this 
objection  then   raised   in  that  Court.     We 
I  tbink  that  they  might,  under  all  the  circum- 
^  tUKes,  have  been   taken   quantum   vaUat, 
I  Besides  this,  we  find  that  the  final  decision 
t  rested,  not  only  on  this  particular  evidence, 

I  bot  on  all  the  evidence  filed. 

I 

It  is  also  objected  that  the  defendants' 
lights,  as  innocent  purchasers,  have  been 
overiooked;  but,  on  the  statement  of  the 
ippellant's  vakeel  and  on  the  evidence,  it 
B  clear  that  defendants  purchased  with 
notice  that  their  vendor's  title  was  contested, 
and  they  must,  therefore,  take  their  chance 
Hdiat  title  turns  out  invalid. 

In  appeal  No.  253,  it  is  also  urged  that 
Ae  question  of  limitation  has  not  been  decid- 
ed. We  have  some  doubts  whether  it  was 
Socially  urged  before  the  Lower  Appellate 
CoQtt  at  the  hearing.  If  it  was  urged,  we 
^'nk  that  there  is  a  sufficient  finding  in  the 
judgment  of  the  Appellate  Court  to  cover 
^  plea.  "The  legal  heirs  of  Nizam 
Klttn  were  in  possession,  and  still  are  in 
possession"  are  the  words  of  the  Principal 
Sadder  Ameen.  We  think  that  a  Principal 
Sadder  Anwen,  with  powers  of  a  Small  Cause 
Coon  Judge,  might  be  more  exact  and  ex- 
plicii  m  his  judgments,  so  as  not  to  allow  room 
*w  sack  clear  objections  as  that  he  did  not 
^  the  question  of  limitation  when  urged 
»  him.  But,  looking  to  the  judgment 
•  *  »  whole,  we  think  the  Principal  Sudder 
1  Ween  did  intend  to  decide  this  point. 

Ve  dismiss  the  appeals  with  costs. 


:  »A 


The  6th  January  1868. 

Present : 

The  Honble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Joint  Hindoo  famtlj'-Partition— Uterine 
brothers^Succession. 

Case  No.  1055  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Midnaporey 
dated  the  joth  January  i86*j^  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  28th  May  t866, 

Shib  Narain  Bose  (one  of  the  Defendants), 

Appellant^ 

versus 

Ram  Nidhee  Bose  and  others  (Plaintiffs), 

Respondents, 

Baboo  Hem  Chunder  Banerjee 
for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for 
Respondents. 

A  family  joint  in  mess  is  not  necessarily  joint  in 
estate ;  nor  is  a  partition  by  metes  and  bounds  neces- 
sary before  a  division  can  take  place :  an  agreement 
amongst  the  members  that  the  ownership  is  to  be  in 
certain  defined  shares  takes  away  the  character. of  joint 
enjoyment. 

On  the  death,  without  issue,  of  one  of  several  uterine 
brothers  undivided  in  estate,  the  surviving  brothers 
succeed  equally  to  his  share. 

Kempy  y. — The  points  taken  in  special 
appeal  are,  ist,  that  the  Principal  Sudder 
Ameen  is  wrong  in  his  interpretation  of 
the  Hindoo  Law;  and,  2ndy  that  he  has 
decided  the  plea  in  bar  improperly. 

We  take  the  second  point  first.  The 
Principal-  Sudder  Ameen  observes  that  the 
suit  of  the  plaintiff  is  not  barred,  because 
the  evidence  shows  that  both  parties  held 
joint  possession  until  they  separated  in 
Cheyt  1265. 

A  portion  of  the  evidence  upon  which 
the  Principal  Sudder  Ameen  relied  has  been 
read  to  us,  and  it  certainly  does  not  war* 
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rant  the  conclusion  at  which  he  arrived, 
viz, J  that  the  family  were  joint  in  estate  up 
to  1265  B.  S.  The  Principal  Sudder  Ameen 
seems  to  think  that,  because  the  family  were 
joint  in  mess  up  to  1265,  they  must  also 
necessarily  have  been  joint  in  estate  up  to 
the  same  period.  The  evidence  of  the  sur- 
burakar  and  lowazima  papers  show  that 
the  collections  were  made  and  paid  in  dis- 1 
tinct  shares,  and  it  is  not  necessary  that  \ 
there  should  be  a  partition  by  metes  and 
bounds  before  a  division  can  take  place 
between  members  of  a  joint  Hindoo  family. 
The  members  of  this  family  appear  to  have 
agreed  amongst  themselves  that  the  pro- 
perty was  to  be  the  subject  of  ownership 
in  certain  defined  shares :  thus  taking  away 
the  character  of  joint  enjoyment  in  the 
estate.  The  Principal  Sudder  Ameen  has, 
therefore,  in  our  opinion,  failed  to  give  the 
evidence  its  proper  legal  effect,  being  led 
aWay  by  the  impression  that,  because  the 
family  remained  joint  in  mess  up  to  1265, 
they  were  also  joint  in  estate  up  to  that 
year.  The  case  must,  therefore,  go  back 
for  a  proper  finding  upon  the  plea  in  bar  on 
a  consideration  of  the  evidence  adduced  as 
to  the  share  in  dispute  being  separately 
enjoyed  by  the  defendants  for  more  than  1 2 
years  prior  to  suit. 

On  the  first  point,  we  think  that  the  : 
Principal  Sudder  Ameen  is  not  wrong. 
There  were  four  brothers,  viz.y  Kisto  Per- 
shad  and  Ram  Pershad,  uterines,  and  Lall 
Mohun  and  Ram  Mohun,  half-brothers  of 
the  two  first  named.  Ram  Pershad,  one 
of  the  uterines,  died  without  issue;  at  the 
time  of  his  death,  the  three  surviving  bro- 
thers were  undivided  in  estate,  and  they 
would,  therefore,  succeed  equally  to  the 
share  of  Ram  Pershad.  Weekly  Reporter, 
Volume  II.,  page  41  ;  Dyabhaga,  Chapter 
XL,  Section  V.,  paras.  35  and  36,  page  211; 
Shama  Churn's  Vyavashta  Durpana,  page 
187,  Volume  I. 

The  case  is  remanded  for  trial  on  the 
issue  in  bar.    Costs  to  follow  the  result. 


The  6th  January  1868. 

Present : 

The  Hon*ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Suit  for  arrears  of  rent  at  an  enhanced  rate  ^ 
Section  13,  Act  X.,  1859  —  Evidence  of  an . 
expert 

Case  No.  1760  of  1867. 

Special  Appeal  from  a  decision  passed  by  iht 
Judge  of  !shahabady  dated  the  2gth  of  Aprii 
iS6j,  affirming  a  decision  of  the  Assistant^ 
^Collector  of  that  District^  dated  the  rjlk 
February  i86j, 

Bindessuree  Dutt  Singh  (Plaintiff), 
Appellant, 

versus 

Doma  Singh  (Defendant),  Respondent. 

Baboo  Opender  Chunder  Bose  for 
Appellant. 

Baboo  Hem  Chunder  Banerjee 
for  Respondent. 

In  a  suit  for  arrears  of  rent  for  1273  at  an  enhanced 
rate,  plaintiff  relied  upon  an  a^eement  said  to  have 
been  executed  by  defendant  in  that  year.  The  Assistant 
Collector  found  that  the  agreement  had  not  been  exe- 
cuted by  defendant.  In  appeal,  the  Judge  called  an 
expert  who  proved  that  the  signatures  of  the  attesting 
witnesses  were  not  all  genuine,  and  the  decision  of  the 
Assistant  Collector  was  affirmed. 

Held  that  the  Judge  was  wrong  in  calling  for  and 
acting  upon  the  evidence  of  the  expert. 

Held,  with  reference  to  Section  13,  Adt  X.,  1859,  tbatt 
even  if  the  agreement  were  proved,  it  would  not  support 
the  claim  for  enhanced  rent  for  1273.  It  was  entered 
into  after  the  month  of  Cheyt,  and  it  does  not  mention 
the  period  for  which  the  rent  was  to  be  enhanced,  and  • 
the  Court  could  not  infer  that  it  was  intended  to  apply 
to  the  rent  of  1273. 

Peacock,  C.J, — This  is  a  suit  for  arrears 
of  rent  for  1273  at  an  enhanced  rate  of  three 
rupees  a  beegah.  It  was  found  that  rent  had 
been  paid  at  one  rupee  a  beegah. 

The  plaintiff,  however,  relied  upon  an 
agreement  alleged  to  b^ve  been  executed  by 
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Arfendant  in  Bysakh  1273,  to  leave  it  lo  an 
irbiiraior  to  fix  the  amount  of  rent,  and 
■pon  an  award  made  in  Sraban  1273,  in 
wbich  the  rent  was  fixed  at  three  rupees  a 
beegah. 

The  Assistant  Colleclor  found  that  the 
.agreement  had  not  been  executed  by  defend- 
inr.  On  appeal  no  the  Judge,  upon  the 
ground  that  only  two  of  the  attesting  wit- 
nesses bad  been  cited  and  examined  by  the 
Assistant  Collector,  the  Judge  called  an 
expert,  who  proved  that  the  signatures  of  the 
pcraons  who  were  cited  as  attesting  wiiness- 
owcre,  in  fact,  written  by  the  attesting  wit- 
ness who  was  called,  and  he  affirmed  the 
decision  of  the  Assistant  Collector.  The 
'}qA^^  was  Avrong  in  calling  for  and  acting 
nq»n  that  evidence ;  but  we  are  of  opinion 
tfat.  even  if  ihe  agreement  had  been  proved, 
tiesait  could  not  have  been  maintained. 

^Section  13,  Act  X.  of  1859,  enacts  that 
*no  under-tenant  or.  ryot,  who  holds  or  cul- 
-  limes  land  without  a  written  engagement, 
*or  under  a  written  engagement  not  specify- 
II  in?  the  period  of  such  engagement,  or 
||»b03e  engagement  has  expired,  or  has 
•become  cancelled  in  consequence  of  the 
••  safe  for  arrears  of  rent  or  revenue  of  the 
•tenure  or  esute  in  which  the  land  held  or 
•cultivated  by  him  is  situate,  and  has  not 
••been  renewed,  shall  be  liable  to  pay  any 
^bighcr  rent  for  such  land  than  the  rent 
*|iajable  for  the  previous  year,  unless  a 
^wiiaen  notice  shall  have  been  served  on 
-»ch  under-tenant  or  ryot,  in  or  before  the 
^ month  of  Cheyt,  specifying  tlie  rent  to 
^•hich  he  will  be  subject  for  the  ensuing 
jw,  and  the  ground  on  which  an  enhance- 
ment of  rent  is  claimed." 

The  agreement  to  refer  to  the  arbitrator 

tt  entered  into  after  the  month  of  Chevt, 

.™  J5    ^^^     "^^     mention    the     period 

;wr  which  the  rent  was  to  be  enhanced.     We 

ijwwt  infer  that  it  was  intended  lo  apply  to 

;«*  rent  of  1273,  but  rather  to  the  rent  for 

»e  ensuing  year.     But  the  arbitrator  says 

w.  as  the  defendant  appropriated  the  crops, 

.«  wght  to  pay  rent  at  the  rate  of  3  rupees 

[pheegah  for  1273.     This,  however,  was 

aiejnnd  the  power  conferred  on  him. 

f    Ij  B  said  that  it  was  alleged  in  the  plaint 

;«  the  plaintiff  was  an  ijardar    for  one 

•gi  onl)-.  viz,,  1273,  and  consequently  that 

■»  tgreement  most  be  intended  to  have  had 

*««n  to  that  year ;  but  that  fact  was  not 

WW,  wr  was  it  mentioned  in  the  agree- 

Si.  J  V^^  °^  opinion  that,  if  the  agree- 

■  ^«  tiM  been  proved,  it  would  not  have 

Vol.  IX. 


supported  the  plaintiff's  claim  for  enhanced 
rent  for  1273,  and  that  the  decision  of  the 
Lower  Appellate  Court  must  be  aflirmed 
with  costs. 


The  6th  January  i568. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

Judges, 

A  lessee's  contract  as^to  non-relinquishment  by 
his  heirs— Section  19,  ActX.,  1859, 

Case  No.  904  df  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  0/  Nuddea,  dated 
the  1 2th  February  i^6yy  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  that   District^   dated  the  loth  August 

Gopal  Pal  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Tarinee  Pershad  Ghose  and  others 
(Plaintiffs),  Respondents, 

Baboos  Sreenath  Doss  and  Bhowanee 
Churn  Dutt  for  Appellants. 

Baboo  Mohendro  Lall  Shome  for 
Respondents. 


A  perpetual  contract  by  a  lessee  for  his  heirs,  reciting 
that  they  shall  never  relinquish  the  jote,  cannot  operate 
against  Section  19,  A«^t  X.,  1859,  which  says  any  ryot 
may  relinquish  his  jote  if  he  does  so  io  a  legal  manner* 


Bayley,  J. — In  this  case,  plaintiff  sned 
defendant  lor  rent  of  the  year  1371  B.  S.  on 
the  specific  terms  of  a  kubooleut  executed 
by  defendant's  father,  in  which  the  father 
set  forth  that  the  kubooleut  should  be 
binding  on  his  heirs  for  ever,  and  that  a 
relinquishment  of  the  jote  should  never  be 
permitted. 

The  defendant's  answer  was  that  he  was 
ignorant  of  the  genuineness  of  the  kubooleot ; 
that  he  relinquished  the  jote  in  1370  B.  S., 
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the  year  before  that  the  rent  of  which 
is  sued  for ;  and  that  the  father's  deed  could 
not  bind  defendant  never  to  relinquish  a 
tenure,  when  the  law  clearly  enacted  (Sec- 
tion 19,  Act  X.  of  1859)  that  that  power 
should  be  with  a  tenant  under  certain  de- 
fined provisions. 

It  was  finally  held  by  both  the  Lower 
Courts  that  the  kubooleut  was  a  genuine 
one. 

On  how  far, it  bound  defendant  not  lo 
relinquish  his  jote,  both  the  Courts  held  that 
the  kubooleut  of  the  father  had  been  accept- 
ed by  defendants  with  its  profit  and  loss, 
and  that,  therefore,  defendant  was  bound  to 
pay  the  rent  sued  for  of  1271. 

The  Lower  Appellate  Court  ruled  (citing 
Kashee  Roy's  case,  May  19th,  i860,  Weekly 
Reporter,  Volume  V.,  Act  X.  Rulings,  page  8 1 ) 
that  the  general  provision  of  Section  19,  Act 
X.  of  12^59,  could  not  prevail  against  such 
express  stipulations  as  were  set  forth  in  his 
kubooleut,  and  it  was  added  that  ilefendant 
might  bring  a  regular  suit  to  set  aside  the 
kubooleut. 

Defendant  appeals  specially.  There  is 
no  further  plea  urged  before  us  as  to  the 
genuineness  of  the  kubooleut,  but  it  is 
strongly  pressed  on  us  that,  assuming  the 
kubooleut  to  be  genuine,  it  must  bind  the 
defendant. 

I  think  tlie  Lower  Courts  are  wrong. 
There  seems  no  doubt  that  the  defendant 
tendered  his  resignation  of  the  jote  legally 
in  the  way  as  prescribed  by  Section  19, 
Act  X.  of  1859,  in  1270,  a  year  before  that 
for  which  the  rent  is  sued  for.  Great  stress 
is  laid  by  the  special  respondent  on  the  point 
that  the  defendant  took  his  father's  place 
on  the  terms  of  the  kubooleut,  and  with  it 
the  profits  of  the  tenure  up  to  1270  B.  S., 
and  that,  therefore,  he  is  bound  by  the  other 
terms  of  the  kubooleut,  i,  e.y  never  to  relin- 
•  quish  the  jote.  But,  in  my  opinion,  such 
a  plea  cannot  be  allowed  to  override  the 
distinct  provisions  of  Section  19,  Act  X.  of 
1859.  The  suit  is  brought  under  that  Act, 
and  its  provisions  seem  to  me  to  apply  to 
both  parties  alike.  One  of  those  provisions 
is  that  any  ryot  may  relinquish  his  tenure 
on  giving  a  certain  notice,  &c. 

The  case  relied  on  by  the  Lower  Appel- 
late Court,  viz,^  Kashee  Singh,  page  81, 
Weekly  Reporter,  Volume  V.,  is  quite  differ- 
ent from  this  case  both  on  its  facts  and  on 
its  law.  There  the  defendant  himself  had 
covenanted  for  a  fivQ  years'  lease,  and  threw 


it  up  on  its  currency.  Here  the  defendaa 
has  entered  into  no  such  covenant,  anil 
there  is  no  period  of  the  lease.  The  lam 
there  laid  down  was,  that  when  the  ryol 
defendant  had  entered  into  a  contract  ia  \ 
way  not,  contrary  to  law,  he  was  not  tc 
break  hyptontract.  But  I  think  a  perpetM 
contract  by  a  party  for  his  heirs,  and  recit 
ing  that  they  shall  never  relinquish  th< 
jote,  cannot  operate  against  the  law,  wbicl 
says  any  ryot  may  relinquish  his  jote,  if  b 
does  so  in  a  legal  manner. 

In  this  view,  I  would  decree  the  appeal. 

Phear,  J, — I  concur.  I  wish,  also,  to  saj 
that  I  entirely  agree  in  the  opinion  expressed 
by  the  Judges  who  decided  the  case  of  Ka- 
arhee  Singh  versus  Onraet  and  another;  bql 
it  seems  to  me  that  an  undertaking  by  a  man 
on  the  part  of  himself  and  his  heirs  fioi 
ever  not  to  relinquish  is  not  a  special  con- 
tract of  the  nature  which  was  contemplated 
by  the  Court  in  that  case. 


The  6th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  KL,  Chut 
Justice,  and  the  Hon'ble  Dwarkanatk 
Mitter,  Judge, 

Suits  for  rent  and  possession  are  for  different 

causes  of  action. 

Case  No.  171 8  of  1867. 

Special  Appeal  from  a  decision  passed  hf 
the  Principal  Sudder  Ameen  of  Chilian 
gong,  dated  the  4th  May  i86jy  reverimg 
a  decision  passed  by  the  Moonsiff  if 
JRaojany  dated  the  igth  September  1866, 

Kadir  Buksh  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Golam  Ali  Gomashtah  (Plaintiff), 
Respondent, 

Baboo  Sreenath  Banerjee  for  Appellants. 

Baboo  Motee  Lai  Mookerjee  for 
Respondent. 

A  suit  to  recover  rent  against  a  tenant,  and  a  suit^ 
recover  possession  against  a  trespasser,  are  not  for 
same  cause  of  action. 

Peacock,  C,  J, — It  appears  to  us  to  be  cl( 
that  a  suit  to  recover  rent,  which  treated  tl 
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4c£eodant  as  a  tenant,  and  a  suit  to  recover 
'  jOGsession,  which  treats  him  as  a  trespasser, ! 
4ie  not  suits  for  the  same  cause  of  action. 
The  decree  of  the  Lower  Court  must  be  re- 
reised.  and  a  decree  given  for  the  defendant 
vith  costs  of  this  appeal,  and  the  costs  in 
Ibe  Lower  Appellate  Court.  \ 


The  6ih  January  1868. 

Present  : 

Honl>Ie  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanath 
Mltter,  Judge. 

A  pfcecding  in  a  case  between  other  parties  no 
efidence^-Prescription. 

Case  No.  1728  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ike  Officiating  Judge  0/  Gya,  dated  the 
6ik  May  i86*j^  affirming  a  decision  of 
the  Prindpal  Sudder  Ameen  of  that 
District,  dated  the  27th  July  1866. 

*Joy  Prokash  Singh  (one  of  the  Defendants), 

Appellant, 

versus 

Ameer  AH  (Plaintiff)  and  Government 
(Defendant),  Respondents. 

•  'Jfestrs.  R.   V,  Doyne  and   C  Gregory  and 
■  Bahoo  Motee  Lai  Mocker jee  for  Appellant. 


'■  Mr.  G.  C.  Paul  for  Plaintiff,  and  Baboo 
Kixhen  Kishore  Ghose  for  Government 
(Defendant),  Respondent. 

A  proceeding  in  an  Act  IV.  case  between  entirely 
'^  parties,  and  a  map  used  on  that  occasion,  are 

in  this  suit. 


The  Ei^iisfa  Prescription  Act  does  not  apply  to  the 
MflfosftiL 

Peacocky  C  J. — The  proceedings  in  1841 
UMler  the  Aft  IV.  case,  which  was  between 
codielj  different  parties,  and  the  map  used 
A  that  occasion,  are  clearly  not  evidence 
4hher  for  or  against  either  of  the  parties  in 
Ais  suit  The  Judge  has  used  and  attached 
jmt  importance  to  them*  He  says :  "  To 
**^  the  proceedings,  and  especially  the 


"map  in  the  Aft  IV.  case  of  1841,  make  it 
"  quite  clear  that  this  bund  was  not  then  in 
"existence;  and,  this  being  so,  away  goes 
"  ihe  defendant's  plea  of  prescription." 

The  case  must  be  remanded  to  be  deter- 
mined upon  the  merits  without  reference  to 
that  map  or  the  proceedings  of  184 1. 

The  suit  was  commenced  in  March  1866, 
and  the  bund  might,  therefore,  have  been 
more  than  20  years  old  when  the  suit  was 
commenced.  Even  if  the  Judge  is  right  in 
his  conclusion  that  it  did  not  exist  in  1841, 
when  the  Judge  says  that  the  proceedings 
in  1 84 1  make  it  quite  clear  that  the  bund 
wa3  not  then  in  existence,  and,  this  being  so, 
away  goes  the  defendant's  plea  of  prescrip- 
tion, he  seems  to  show  that,  in  his  opinion, 
prescription  in  the  Mofussil  and  prescription 
in  England  are  the*  same.  This,  however,  js 
not  so. 

# 

The  defendant  merely  says  that  the  bund 
was  kudeemee  or  ancient.  The  Judge 
should  find  whether  it  was  ancient  or  not, 
that  is  to  say,  whether  it  was  so  ancient  as 
to  confer  a  right.  The  plaintiff  could  not 
sue  to  have  the  bund  removed,  if  the  de- 
fendant had  exercised  the  right  of  having 
it  in  the  slate  in  which  it  existed  at  the 
time  of  the  commencement  of  the.  suit  for 
a  period  of  1 2  years  previously. 

In  England  an  easement  may  be  claimed 
by  non-existing  grant  after  it  has  been  used 
adversely  and  uninterruptedly  for  a  period 
of  20  years,  and  the  period  of  20  years  in 
many  cases  confers  a  right  under  the  English 
Prescription  Act. 

That  Act,  however,  does  not  apply  to  the 
Mofussil  here,  and  there  is  no  magic  in  the 
number  20. 

I  am  inclined  to  think  that,  by  analogy 
to  the  Indian  Limitation  Act,  an  adverse 
and  uninterrupted  use  of  an  easement  for 
12  years  would  confer  a  right  to  it.  But  it 
is  premature  for  us  to  decide  the  point  in 
this  case.  The  point  has  not  been  argued, 
and  any  decision  at  present  upon  that  point 
would  at  most  amount  to  a  dictum. 

The  Judge  on  the  re-trial,  in  determining 
whether  the  bund  is  ancient  or  prescriptive, 
should  define  the  sense  in  which  he  uses 
those  words,  so  that,  if  necessar}',  the  law 
may  hereafter  be  applied  to  what  he  may 
find  to  be  the  facts  of  the  case,  with  refer- 
ence to  the  period  for  which  the  bund  has 
been  used  adversely  and  uninterruptedly. 
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The  7th  January  1868. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Jnrisdictioii— Sait  for  damag^es  for  breach  of  con- 
tract and  for  abatement  of  rent — Limitation 
— Alteration  of  terms  of  a  contract 

Case  No.  441  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Mr,  DaCosiay  PrinciJ>al  Sudder  Ameen 
of  Manbhoonii  dated  the  2gth  September 
1866. 

Nil  Monee  Singh  Deo  Bahadoor  (Defendant), 

Appellant, 

versus 

Issur  Chunder  Ghosal  (Plaintiff), 
Respondent. 

Mr.  R.  T,  Allan  and  Baboo  Juggodanund 
Mookerjee  for  Appellant. 

Baboos  Onookool  Cti  under  Mookerjee,  Un- 
noda  Pershad  Banerjee,  and  Kalee  Per- 
shad  Dutt  for  Respondent. 

In  a  suit  for  damages  by  a  lessee,  where  the  plaint 
shows  a  distinct  prayer  for  abatement  of  rent,  and  also 
sets  forth>  as  the  main  ground  of  the  suit,  a  fraudulent 
breach  of  contract  by  misrepresentation  and  refusal  of 
deduction,  and  refund  stipulated  for,  so  much  of  the 
claim  as  refers  to  abatement  is  by  Clause  3,  Section  23, 
A(5l  X.,  1859,  beyond  the  jurisdiction  of  the  Civil  Court; 
but  the  xest  of  the  suit  is  properly  cognizable  by  such 
Court. 


1750 
1,170 

3>500 
816 


''  cannot  be  realizable  from  the  aggregate 
"jumma  mentioned  in  the  bynamahs  of  the 
''  talooks,  and  for  getting  the  proportionate 
"  amount  of  the  consideration-money  wiih 
"  interest,  and  rent  in  proportion  10  the 
"  amount  unrealized  out  of  the  rent  paid 
"for  1267  to  1270,  with  interest  refund- 
"  ed  to  him,  laying  the  claim  at  Rupees 
"  7,767-8-1,"  r/Js. — 

1.  Remission  of  rent 

2.  Refund  of  consideration  . 

3.  Interest 

4.  Refund  of  rents 

5.  Interest  on  ditto 

The  plaintiff  classifies  his  claim  as — 

•  I. — Lands  mentioned  in  his  deed,  of  which 
no  trace  can  be  found. 

2. — Lands  in  his  d^ed  held  by  oihers  as 
their  property. 

3. — Lands  in  the  deed  recorded  as  pari 
'of  original  villages,  but  not  to  be  found 
therein. 

4.— Lands  the  rents  of  which  have  been 
decreed  to  others. 

The  plaintiff's  further  allegations,  as  In 
his  written  statement,  are  that  he  took  the 
lease  at  the  amount  of  lands  and  jumma 
stated    in    the    deed    '*  on   reliance    on    the 


years 


ivords  and  acts  of  the  defendant ;  "  that  the 

^  .  ,  lease  required  notice  to  be  given  wilhrn  eight 

SuKTh  a  suit  IS  not  barred  by  the  limitation  of  three    ^^^^^^^3   ^f  ^^^   deficiencies   of   area ;   and 

A.,*«    I-    »-^   t  u  I     ^  u     J-  j^     that,  not  only  was  this  notice  given,  but  the 

An  application  to  have  a  contract  altered  m  regard  to  i,,,  n     ^        *       j  •        1.         / 

the  amount  of  rent  to  be  paid  under  it  in  future  cannot    defendant  at  hrst  Ordered  enquiry,  but  alter* 

be  generally  entertained  by  a  Civil  Court,  which  can  ,  wards  refused  all  redresS. 
onlv  re-form  a  contract  so  as  to  make  its  terms  accord  j 

with  the  original  intentions  of  the  parties.     Where  a  Defendant,   on    his  part,  pleaded  that    tbfB 

.   party  was  induced  to  agree  by  fraudulent  misrepresenta-  ,  cjyii  ^^^^^  jj^d  nO  jurisdiction,   aS  this  WM 
tion,  this  may  entitle  him  to  avoid  a  contract  altogether ;  '  .     ,  ,    ^  /     ^\     .      \         -tr  ^      ■% 

but,  if  he  abides  by  it,  he  cannot  have  its  terms  altered     ^   SUU  for  abatement;    that  plaintiff  had  nOt 
by  the  Civil  Court.  •  complied  with  the  conditions  of  the    lease, 

Bayley,   J.-The    hearing   of   this    case  '  ^'■^•: '^^\^VT/'^  ^^'^^  T'^""  ""^  *7 ''^^f 
was  deferred  at  the  request  of  both  parties  j  "^./^^P^^.'  i^  deficiency  of  area  and   a^cts 

to  enable  them  to  compromise  it.      This  not ' '\'^!^>"«^^S^^;  .  ™e"^^'    ""^    ^^^    ^^^V    ^^*^ 


having  been  done,  we  proceed  to  hear  the 
appeal. 

It  is  admitted  that  plaintiff  in  this  case 
took  a  putnee-Iease  from  defendant. 

Plaintiff,  however,  alleges  that,  "  defendant 
."having  fraudulently  included,  in  my  put- 
"  nee,  bynamahs,  mouzahs,  and  lands,  whose 
"  very  names,  traces,  and  positions,  are  not 
**  in  existence,  and  rents  which  nei^er  were 
*'  realized,  and  not  realizable  in  connection 
"  with  the  defendant's  zemindaree,  I  have  been 
**  wronged  by  him.  I,  therefore,  bring  this 
'*  action   for  remission   of  the  rents   which 


plaintiff  had  in  his  possession  all  that  was 
conveyed  to  him  under  the  lease ;  that  none 
of  what  was  conveyed  under  the  lease  to 
plaintiff  belonged  to  other  parties;  that  the 
agreement  was  not  to  make  up  individual  2sA 
separate  deficiencies,  but  only  such  an 
amount  as  on  a  balance  of  deficiency  and 
surplus  might  be  found  to  be  the  net  deficit; 
and  that  plaintiff  did  fully  satisfy  himself 
of  the  assets  by  enquiry  foi  six  or  seven 
months. 

The  Lower  Court  held  that,  as  the  suit 
was  not  only  for  abatement,  but  also  in- 
volved a  plea  of  fraud  on  the  part  of  the  lessor. 
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and  erf  misrepresentation  as  to  assets  affecting 
tnbstantialiy  ihe  real  contract,,  the  Civil  Court 
lad  jortsdiction.  The  Lower  Court  also  held 
that  limitation  did  not  bar  the  suit. 

On  the  merits^  the  Lower  Court  found,  as 
a  fact,  that  plaintiff  did  inform  the  defend- 
ant of  the  deficiency  of  assets  w'rthin  eight 
monihs,  as  stipulated  in  the  lease ;  and  that 
the  evidence  showed  the  defendant  had  in- 
tentionally concealed  facts  with  a  view  to 
ictv^A  plaintiff  of  rent  and  consideraiion  ; 
and  that  defendant  did  not  give  plaintiff  full 
possession  of  all  the  lands  and  jumma  stated 
in  his  pottah ;  and  that  plaintiff  was,  there- 
fore, entitled  to  a  proportionate  diminution 
d  rent  and  refund  of  consideration,  and  of 
Nispaid  in  full.  ^ 

The  decree  of  the  Lower  Court  was  for 
5,568-15,  viz. : — 

Remission  of  rent i>575     5     4 

Refund  of  nuzurana,  or  con- 
ademioQ       1,152    9  17 

Rcftmdofrent        3,150    o    o 

Interest  on  amount  to  be  re- 
fandcd  from  the  date  of  pay- 
««l  to  date  of  suit  ...     1,265  1 1     3 

The  defendant  appeals  against  this  deci- 
fiOD,  urging — 

/x/.— That  the  Civil  Court  had  no  juris- 
diction, the  claim  being  substantially  one  for 
Atemnl  of  rent. 

W.— That  limitation  barred  the  plaint- 
V%  suit,  the  plaintiff  having  paid  the  full 
rent  without  objection  for  /Aree  years. 

jri.— That  the  plaintiff  did. not  comply 
with  the  terms  of  the  kubooleut,  inasmuch 
as  he  did  not,  within  eight  months,  set  forth 
tny  deficiency  of  area  and  assets ;  and  that 
tte  letters  of  amlah  relied  upon  by  plaintiff 
to  show  that  plaintiff  did  so  are  not  binding 
OQ  defendant. 

^A.— That  there  is  no  evidence  to  show 

.that  defendant    acted    in   fraud,    and   that 

idaintiff  ought  io  have  had  the  burden  upon 

Iwn  of  proving  the  fraud,  which,  however, 

18  not  put  on  him  by  the  Lower  Court. 

5^^.— That  the  deficit  of  area  and  assets 
•as  not  to  be  taken  by  specific  parcels,  but 
•ft  the  general  net  loss  found  over  the  whole 
area  and  assets  of  the  putnee,  after  deduction 
^dl  surplus. 

W.— That  the  decree  should  not  have 
hea  based  on  the  Ameen's  report,  which  is 
Mixect 


7M. — That  interest  was  improperly  allow- 
ed by  the  Lower  Court. 

I  am  of  opinion  that,  while  the  plaint  shows 
a  distinct  prayer  for  abatement,  it  also  sets 
forth,  as  the  main  ground  of  the  suit,  a 
fraudulent  breach  of  contract  by  misrepre- 
sentation and  refusal  of  deduction  and  refund 
stipulated  for  on  a  specification  of  assets,  and 
area  not  proving  to  be  to  the  extent  contem- 
plated by  the  parties. 

I  further  think  that,  with  reference  to 
Clause  3,  Section  23,  Act  X.  of  1859,  so 
much  of  the  claim  as  refers  to  abatement  is 
beyond  the  jurisdiction  of  the  Civil  Ct)urt; 
but  that  the  rest  of  the  suit,  that  is,  the 
main  part  of  it,  is  based  on  the  loss  arising 
from  fraudulent  conduct  of  defendant,  and, 
therefore,  is  properly  cognizable  by  the  Civil 
Court ;  and  that  the  appeal  so  far  may,  con- 
sequently, be  tried  by  us. 

It  is,  indeed,  urged  for  plaintiff  that  this  is 
not  strictly  a  case  of  abatement  as  contem- 
plated by  Act  X.  of  1859,  but  rather  a  claim 
in  which  abatement  is  a  necessary  ingredient, 
because  of  the  loss  being  the  result  of  fraud 
in  the  inception  of  the  contract.  But  that 
might  be  a  ground  to  take  the  decree  on  the 
contract  as  evidence  in  a  suit  for  abatement ; 
but  it  could  not  give  jurisdiction,  when  there 
is  none  by  law. 

On  the  matter  of  limitation^  viz.y  that  the 
suit  cannot  lie,  as  more  than  three  years  have 
elapsed,  even  since  the  expiry  of  the  eight 
months  during  which  plaintiff  was  bound  to 
give  notice  of  any  deficit  of  assets,  this 
plea  will  not  apply  under  the  view  I  take 
of  this  case, ;.  e.,  of  its  being  one  of  fraud  on 
I  the  part  of  defendant,  for  fraud  would  re- 
move the  bar. 

After  a  careful  consideration  of  the  terms 
of  the  kubooleut,  admitted  by  both  parties, 
and  of  the  other  evidence  in  the  case,  I  can 
come  to'  no  other  conclusion  than  that  the 
defendant  induced  plaintiff  to  take  the  lease 
on  the  understanding  that  all  the  assets 
referred  to  in  the  deed  were  forthcoming, 
and  that,  if  they  were  not  so,  deductions 
and  refunds  should  be  made  accordingly 
by  defendant,  but  that,  in  fact,  the  latter 
fraudulently  and  intentionally  did  not  keep 
to  this  covenant,  and  that  plaintiff  did  give 
notice  as  stipulated. 

It  has  been  strongly  pressed  upon  us  that 
the  plaintiff  had  the  fullest  notice  of  the 
possibility  of  mistake  in  such  a  jungle-mehal 
I  property  as  this,  and  that  it  was  with  the 
^  object  that  the  plaintiff  should  not  thereafter 
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have  to  complain  that  the  unusual  stipulation 
was  made  in  the  deed  that  plaintiff  was  to 
enquire  and  give  notice  within  eight  months  of 
any  deficiency ;  that,  consequently,  ihe  prin- 
ciple of  caveat  emptor  most  fully  applied. 
But  I  am  of  opinion  that  the  basis  of  the 
contract,  as  understood  by  the  parties,  was 
that  the  defendant  undertook,  upon  notice  of 
deficit  in  specific  assets  supposed  by  the 
parties  to  be  available  to  the  plaintiff,  to 
make  enquiries  as  to  the  specific  items,^  and 
according  to  the  result  to  make  up  the  lessee's 
specific  loss  on  each  item,  by  a  deduction  of 
rent  and  refund  of  consideration.  The  pre- 
ceding general  conditions  of  no  excuse  being 
admitted  for  loss  of  assets  by  drought  or 
inundation,  and  the  like,  are  quite  modified 
by  the  specific,  or  as  it  is  called  "  only^*  con- 
dition, which  is  that  above  mentioned.  This 
remark,  I  think,  further  meets  and  answers 
the  plea  that  it  was  only  on  the  general 
balance,  if  taken  on  both  sides  of  a  profit- 
and-loss  account,  that  this  condition  was  to 
have  effect.  In  fact,  the  kubooleut,  read  as 
a  whole,  is  that  defendant  (Rajah  of  Pachet) 
covenanted  to  make  up  ihe  entire  amount 
of  land  set  forth  in  the  kubooleut  to  defend- 
ant, if  not  available  to  the  lessee,  whether 
it  was  from  not  being  found  within  the  de- 
fendant's property  or  in  possession  of  others, 
or  gone  from  defendant's  possession  under 
decrees,  or  not  part  of  the  original  villages 
mentioned,  or  in  other  villages  not  in  the  lease, 
or  -described  as  open  to  enhancement  when 
not  so  (/.  e,,  Ekdufa). 

As  to  the  plaintiff  having  the  burden  on 
him,  and  not  having  discharged  that  burden, 
it  is,  of  course,  for  plaintiff,  who  makes  the' 
allegation  of  fraud,  to  prove  it.  But,  looking 
at  all  the  evidence  before  us,  1  think  plaintiff 
has  sufficiently  proved  his  case,  so  as  to  require 
defendant  to  rebut  it,  and  that  the  defendant 
has  entirely  failed  to  do  this.  The  Ameen's 
report  is  in  favor  of  plaintiff,  and  defendant 
in  no  way  shows  it  to  be  one  not  to  be  relied 
on.  There  is  the  usual  objection  in  one  and 
all  such  cases  that  the  report  is  an  improper 
one ;  but  no  one  specific  item  of  error  or  act 
of  partiality  or  wrong  by  the  Ameen  is  de- 
monstrated to  us  on  proper  evidence.  It 
thus  only  remains  for  me  to  add  that,  I  think, 
on  the  evidence  relied  on  by  the  Lower 
Court,  plaintiff  has  fully  shown  that  he  gave 
the  notice  which  he  covenanted  to  give  to 
defendant. 

Such  being  my  view  of  this  case,  I  would 
dismiss  the  appeal,  with  all  costs,  except  as 
to  abatement,  as  to  which  the  Civil  Court 
had  no  jurisdiction. 


Phear,  J. — I  agree  generally  with  Mr- 
Justice  Bay  ley.  In  substance,  the  plaintiff 
sues  for  damages  for  breach  of  contract,  and 
further  seeks  to  have  the  contract  altered  in 
regard  to  the  amount  of  rent  to  be  paid  under 
it  for  the  future.  The  latter  part  of  the 
plaintiffs  application  is  such  as  cannot  gene- 
rally  be  entertained  in  the  Civil  Court.  All 
that  a  Civil  Court  can  do  in  this  respect  is  to 
reform  a  contract  in  such  a  way  as  to  make 
its.  terms  accord  with  the  original  intentions 
of  the  contracting  parties.  It  does  not  appear 
that,  in  the  present  case,  any  suggestion  \% 
made  that  the  parties  were  not  originally  of 
accord  in  respect  to  the  amount  of  rent  con* 
tracted  to  be  paid.  The  plaintiff  only  com- 
plains that  he  was  induced  to  agree  to  that 
amount  by  the  fraudulent  representations  of 
the  defendant.  This  may  entitle  him  to  avoid 
the  contract  altogether,  but,  if  he  chooses  to 
abide  by  it,  he  is  not  entitled  on  this  ground 
to  have  its  terms  altered  by  the  Civil  Court* 
His  remedy,  if  any,  on  this  head,  has  not 
been  rendered  unnecessary  by  the  damages 
awarded  by  the  Civil  Court,  and  must  be 
sought  in  a  suit  for  abatement  of  rent  in  the 
Collector's  Court.  I,  therefore,  think  the 
Lower  Court  was  wrong  in  decreeing  future 
abatement  of  rent. 

In  other  respects,  I  think  the  judgment  is 
clearly  right.    The  defendant  has  certainly 
failed  to  fulfil  his  contract  with  the  plaintifF, 
and  it  appears  to  me  that  the  several  items 
of  the  amount  which  the  Lower  Court  has  | 
decreed  to  the  plaintiff  are  directly  traceable  : 
as   damages  to  the  defendant's  breach.    I^ 
would  reverse  the  decision  of  the  Court  be- 
low so  far  as  it  decrees  abatement,  and  affirm 
it  with  costs  in  other  respects. 


The  8th  January  i868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Confusion  of  boundaries   of  talooks — Interfer- 
ence of  Civil  Court— Principle  of  proportion. 

Case  No.  1788  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rungpore,   dated  the  30th   of 
April   i86*j,   reversing  a  decision  of  the 
Principal  Sudder  Ameen  of  that  District^ 
dated  i^ih  September  1866, 
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Kiiemamoyee  alias  Khemessuree  Dahea 
tttd  others  (som6  of  the  Defendants)^ 
Appellants^ 

versus 

Shoshee  Bhoosun  Gangooly  and  another 
(Plainti£[s),  and  Juggendro  Narain  Chow- 
dhry  and  another  (Defendants),  Respond- 
aUs, 

Baboo  Gopal  Lall  Miller  for  Appellants. 

Baboo  Kishen  Sukha  Mookerjee  for  Plaint- 
iffs, Respondents, 

Bahaos  Sreenalh  Doss  and  Kishen  Dyal  Roy 
for  Defendants,  Respondents. 

b  cqoity,  if  through  the  default  of  a  tenani  or  a 
ttpj'-holder»  who  is  under  an  implied  obligation  to 
■FCsenre  the  boundaries  of  separate  estates  which  he 
lDiA^  there  arises  a  confusion  of  boundaries,  the  Cotrt 
ids  i«ter£ere  as  against  such  tenant  or  copy-holder  to 
aentaio  and  fix  them. 

la  lease  in  which  the  boundaries  of  three  talooks  had 
been  foBod  to  be  unascertainable,  it  was  decreed  that 
llcy  should  be  defined  and  fixed  in  such  a  manner  that 
Ik  pniduce  of  the  total  land  in  each  talook  should  bear 
Ac  sane  proportion  to  the  jumma  payable  by  such  ta- 
Mt,as  the  produce  of  the  whole  of  the  said  lands  bears 
to  tne  total  of  the  juinmas  payable  on  account  of  the 
ftneUiooiBs. 

Peacock,  C.y, — This  is  a  special  appeal, 
and  ve  are  not  to  interfere  with  the  facts 
as  foand  by  the  Judge,  but  to  apply  the  law 
lo  those  facts. 

h  appears  that  there  were  three  talooks, 
OoitaiD,  Ramnath,  and  Joykissen,  which,  in 
1788,  were  paying  distinct  revenues  to 
(jovemmenty  and  those  three  talooks  are  now 
M  the  serishta  of  the  zemindar  of  Mun- 
tittia,  who  receives  the  revenues  for  them. 
There  can  be  no  doubt  in  my  mind,  therefore, 
te  as  the  zemindar  is  entitled  to  collect 
ihe  revenue  of  these  three  talooks,  they  were, 
at  the  time  of  the  Permanent  Settlement, 
impendent  talooks,  in  respect  of  which,  by  a 
diftinct  engagement  with  the  zemindar,  the 
icvenaes  were  to  be  paid  through  him  with- 
in the  meaning  of  Regulation  VIII.  of  1793. 
The  zemindar,  being  assessed  at  the  time 
flf  the  Permanent  Settlement  for  the  zemin- 
daiee  of  Munthana,  is  entitled  to  the 
ttwnue  of  these  three  talooks.  Under 
these  circumstances,  a  difficulty  which  sug- 
psted  itself,  to  my  mind  in  the  course  of 
•he  argument,  that  the  Government  ought 
to  have  been  made  a  party  to  the  suit,  does 
Vl  arise.  All  the  parties  interested  are 
hcfore  the  Court,  the  zemindars  who  are 
tvitled  to  collect  the  revenue  having  been 
>ttde  parties  to  the  suit. 

It  seems  that  the  three  talooks,  though 
■hject  to  the  payment  of  different  amounts 


of  revenue,  and  being  separate  talooks,  have 
for  a  long  time  been  in  possession  of  the 
same  person,  and  ultimately  in  the  posses- 
sion of  Khemamoyee's  husband,  and  after 
his  death  in  the  possession  of  Khemamoyee 
herself.  In  consequence  of  the  three  talodks 
having  been  occupied  by  the  same  person, 
the  boundaries  of  the  three  have  become  con^ 
fused,  and,  it  is  now  substantially  found 
by  the  Judge,  it  is  impossible  to  distinguish 
one  from  the  others. 

It  appears  that  a  portion  of  Oottum  was 
sold  to  the  defendants  at  a  public  sale  under 
an  execution  against  Khemamoyee,  to  whom 
the  property  appears  to  have  gone  upon  the 
death  of  her  husband,  and  that  afterwards 
the  remainder  of  that  talook  was  sold, 
and  purchased  by  the  defendants  under 
another  execution  against  her,  and  that,  sub- 
sequently, talooks  Ramnath  and  Joykissen 
were  sold  and  purchased  by  the  plaintiffs. 
It  further  appears  that,  in  1857,  when  the 
Government  survey  of  these  lands  was  made, 
the  three  talooks  being  then  held  by  one  person, 
and  the  boundaries  of  them  not  being  as- 
certainable, they  were  included  in  one  bound- 
ary on  the  survey-map  and  in  the  register, 
which  was  made  at  the  time  the  lands  in 
Ramnath  and  Joykissen  were  described  as 
included  in  those  which  were  set  opposite  to 
Oottum. 

It  is  found  by  the  Judge  that  the  lands, 
which  formerly  comprised  the  three  talooks, 
now  bear  the  name  of  Oottum  only,  but  that, 
when  the  defendants  purchased  Oottum,  they 
did  not  purchase  the  lands  which  are  now 
included  under  the  name  of  Oottum,  but  only 
those  lands  which  were  included  in  the 
talook  Oottum,  for  which  the  revenue  of 
Rupees  519  was  payable. 

It  was  contended  by  the  defendants  that 
the  plaintiffs  never  got  possession  of  Ram- 
nath and  Joykissen,  and  that,  as  the  defend- 
ants had  purchased  the  whole  of  Oottum, 
the  plaintiffs,  in  fact,  purchased  nothing. 
That  would  have  been  correct,  if  what  the 
defendants  purchased  was  that  which  in  the 
survey  was  designated  as  Oottum,  but  is  not 
correct  if  the  defendants  purchased  only  the 
lands  included  in  the  original  talook  Oottum, 
though  they  took  possession  of  all  the  land 
which  was  included  in  the  name  of  Oottum 
in  the  survey-map.  The  defendants,  then, 
being  in  possession  of  the  lands  which  are 
comprised  in  the  talook  Oottum,  which  they 
purchased,  as  well  as  those  which  were  com- 
prised in  the  two  talooks  which  were  purchased 
by  the  plaintiffs,  and  as  the  talooks  cannot 
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be  distinguished  from  each  other,  the  plaint- 
iffs seek  lo  have  the  boundaries  of  these 
several  talooks  fixed  and  distinguished,  and 
to  be  put  into  possession  of  Ramnath  and 
Joykissen. 

We  are  bound  to  determine  according  to 
the  principles  of  equity,  justice,  and  good 
conscience;  and  if  there  were  no  decisions 
upon  the  subject,  it  would  appear  to  us  to 
be  consistent  with  equity  that  when  a  person 
has  occupied  three  different  estates  as  a  tenant 
or  dependent  talookdar  for  a  long  period,  and 
has  allowed  the  boundaries  of  those  estates 
lo  become  so  confused  that  the  one  cannot 
be  distinguished  from  the  other,  the  three 
estates  ought,  when  necessity  arises,  to  be 
divided  according  to  an  equitable  principle 
of  division ;  but  the  case  does  not  depend 
merely  upon  that  theory,  for  we  have  the 
authority  of  the  Civil  Law,  and  also  authority 
of  the  Courts  of  Equity  in  England,  as  a 
guide  for  our  decision  in  this  case.  We 
find  that,  in  equity,  if  through  the  default  of 
a  tenant  or  a  copy-holder,  who  is  under  an 
implied  obligation  to  preserve  the  boundaries 
of  separate  estates  which  he  holds,  there 
arises  a  confusion  of  boundaries,  the  Court 
will  interfere  as  against  such  tenant  or  copy- 
holder to  ascertain  and  fix  them. 

In  the  case  of  Willis  and  Parkinson,  2 
Merivale  50/,  to  which  1  referred  in  the 
course  of  the  argument,  in  a  case  by  a  pre- 
bendary against  the  lessee  of  prebendal  lands, 
who  was  also  the  owner  of  other  lands  within 
the  parish  in  which  the  prebendal  lands  were 
situate,  and  had  allowed  the  lands  of  the  twa 
estates  to-become  intermixed,  and  confounded 
by  reason  of  his  unity  of  possession,  the 
Court  decreed  that  the  respective  boundaries 
of  the  prebendal  lands  and  of  those  which 
belonged  to  the  defendant  should  be  ascer- 
tained, and  that  the  land  should  be  distin- 
guished and  divided  by  metes  and  bounds,  and 
that,  if  by  reason  of  the  confusion  of  boundaries 
or  alteration  of  names,  or  any  other  circum- 
stances, the  Commissioners  appointed  to  set 
out  the  boundaries  should  not  be  able  to 
distinguish  and  ascertain  the  said  prebendal 
lands,  or  any  of  them,  they  should,  in  that 
case,  set  out  such  quantity  of  lands  which 
were  then  in  the  possession  of  the  defend- 
ant as  might  be  of  equal  value  with  the 
prebendal  lands,  or  so  much  thereof  as  could 
not  be  distinguished  or  ascertained. 

There  are  other  authorities, upon  the  sub- 
ject, which  will  be  found  referred  to  in 
Story's  Equity  Jurisprudence,  Chapter  XI. 


The  Judge  was  wrong  in  awarding  a 
butwarah,  if  that  word  was  used  in  its  or- 
dinary meaning ;  but  the  Judge  probably 
intended  to  do  that  which  we  think  it  neces- 
sary lo  do,  and  to  express  in  more  precise 
language  than  he  has  done. 

We,   therefore,   think  that  the   following' 
decree  should  be  substituted  for  that  ^*hich 
was   given   by   the    Judge,  viz,,  that   it    be 
declared   that   the    land    described    in     the 
mouzawar    register    of     Munthana,    Zillah 
Rungpore,   by  J.    J.    Pemberton,   Esquire, 
revenue-surveyor,  in  the  years  1857  and  1858, 
opposite  mouzah  Ooitum,  No.   146,  are   the 
lands  comprised  in  the  three  talooks  Oottum, 
Joykissen,  and  Ramnath  referred  to  in  this 
suit,  and  that  it  be  decreed  that  the  boundaries 
of*those  talooks  be  severally  defined  and  fixed 
by  a  Civil  Court  Ameen  to  be  appointed  by 
the  first  Court,  in  such  manner  that  the  pro- 
duce of  the  total  quantity  of  land  to  be  in- 
cluded  in    such   oi  the   talooks    so    to     be 
defined  shall  bear  the  same  proportion  to  the 
jumma  payable  for  such  talook  as  the  pro- 
duce of  the  whole  of  the  said  lands  bears 
to  the  total  of  the  jumma  as  payable  on  ac- 
count of  the   said  three  talooks;  and  that« 
for  this  purpose,  the  jumma  of  talook  Oottum 
be  taken  as  Rupees  5 19-7- 10,  the  jumma  of 
talook    Ramnath   as    Rupees    105-0-5,    the 
jumma     of    talook    Joykissen    as     Rupees 
193-12-5  gundas. 

It  is  unnecessary  for  us  to  word  our  decree 
in   the   manner   in   which    the   decree    wa^ 
drawn  up  in  the  case  to  which  I  have  re- 
ferred, as   in  that  case  the  Commissioners 
were  ordered  to  set  out  the  prebendal  lands 
if  they   could   be   ascertained,   but,   if  they 
could    not  be    ascertained,   then,    &c.      In 
this  case,  it  has  been  found  by  the  Judge 
that  the  boundaries  cannot  be  ascertained ; 
and  it  is,  therefore,  only  necessary  for  us  to 
do  what  ought  to   be  done  upon  that  as- 
sumption, and    not  refer  to  the  Ameen  to 
ascertain    that    which    the    Judge    has    al- 
ready   determined    to    be    unascertainable. 
The    plaintiffs    are    entitled    to    something 
beyond  having  the  boundaries  ascertained. 
They  are  entitled  to  have  possession  of  the 
talooks  Ramnath  and  Joykissen  as  soon  as 
the  boundaries  shall  have  been  ascertained. 
Our  decree,  therefore,  will  proceed  to  direct 
that  the  plaintiffs  be  put  into  possession  of 
such  of  the  lands  as  may  be  included  with- 
in the  boundaries  of  talook  Ramnath  and 
talook  Joykissen  as  are  in  the  possession  of 
the     defendants     Khemamoyee,     Kishoree 
Debea,   and   Kisto   Churn  Roy,  or  any  of 
them. 
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But,  fintlier,  the  defendantSi  being  in  pos- 
Rssion  of  the  3  talooks,  may  abstain  from 
ptjinf  the  revenue  of  Ramnath  and  Joy- 
kishen.  The  plaintiffs  may  be  unable  to  pay 
tk  revenues  in  consequence  of  their  being 
kqit  oat  of  possession  of  the  rents  by  the 
lUeodants.  It  Is,  therefore,  necessary  in 
onier  to  do  complete  and  substantial  justice 
tat  the  defendants  should  not  be  allowec^ 
to  remain  in  possession  of  the  3  talooks 
pcodiog  the  ascertainment  of  the  boundaries. 
Wc^  therefore,  order  that  a  receiver  and 
Bioager  be  appointed  by  the  Court  of  first 
teaoce.  and  that  possession  of  all  the  lands 
above  described,  or  such  of  them  as  are  in 
fc  possession  of  the  defendants,  be  put  into 
Ibe  possession  of  the  receiver,  with  power 
to  coQect  the  rents  and  profits^  and  to  apply 
Ik  same  in  discharge  of  the  jummas  payable 
hr  the  said  3  talooks,  and  the  charges  of 
iKk  collection  and  management ;  and  the 
dart  will  fix  such  commission  as  may  be 
tei^ht  reasonable  and  just  to  be  paid  to 
ndk  receiver,  and  take  such  security  as  may 
k  thought  necessary  for  the  due  perform- 
ace  of  his  duties. 

WUh  regard  to  that  portion  of  the  defend- 
ttt*8  app^  which  relates  to  the  costs  of 
iffcal  to  the  Judge  of  the  zemindars  who 
^m  co-defendants,  we  think  that  that 
|Bt  of  the  Judge's  decree  which  orders 
An  to  be  paid  by  the  present  appellants 
AoaM  be  reversed;  and,  considering  that,  as 
fir  as  the  plaintiffs  are  concerned,  the  decree 
if  the  Judge  has  been  substantially  affirmed, 
*e  think  that  the  defendants,  appellants, 
Qight  to  pay  the  costs  of  this  appeal  of  such 
^  the  respondents  as  were  plaintififs  in  the 
M>tt  bm  not  of  the  zemindars-respondents, 
^BWDiich  as  that  part  of  the  decree  which 
itfates  to  the  zemindars'  costs  has  been 
wversed. 


We  would  remark  that,  although  we  have 
•power  to  compel  the  parties  to  come  to  an 
■■icablc  settlement,  they  will  probably  be 
^•Aing  their  own  interests  by  at  once 
■»j»g  the  boundaries  set  out  amicably,  and 
■fr»tiag  their  differences  without  further 
Ration. 

Vol.  IX. 


TheSth  January  i868. 

Present : 

The  Hon'ble  Sir  B.  Peacock,  A7.,  Chief 
Justice,  and  the  Hon*ble  Dwarkanath 
Mitter,  Judge, 

Right  to  timber  washed  on  to  an  estate  — 
Rights  to  wrecks,  &c.,  by  Lords  of  Manors 
—Evidence— Act  V.  (B.  C),  1861. 

Case  No.  406  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shaha- 
bad,  dated  the  i^th  of  December  1866, 
affirming  a  decision  of  the  Moonsiff  of 
that  District,  dated  28th  April  1866. 

Chutter  Lall  Singh  (Plaintiff),  Appellant, 

versus 
The  Government  (Defendant),  Respondent, 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboo  Kishen  Kishore  Ghose  for  Respondent. 

Timl>er  claimed  by  a  landowner  as  having  been 
washed  on  to  his  estate  by  a  river  is  not  unclaimed 
property  within  the  meaning  of  Section  25  and  the 
following  Sections  of  Act  V.  (B.  C)  of  1861. 

Where  a  plaintiff  sued  for  damages  for  value  of  timber 
carried  away  by  Government  after  being  washed  on  to 
his  estate,  and  to  have  his  right  declared  as  against 
Government  to  all  timber  that  in  the  future  may  be 
washed  on  to  his  estate :  Held  that  the  suit  was  not 
one  which  was  cognizable  by  a  Court  of  Small  Causes. 
Held  further  that  it  was  not  necessary  for  plaintiff  to 
produce  documentary  evidence  in  support  of  the  right, 
or  some  decree  or  decision  of  competent  authority  estab- 
lishing the  custom.  Lords  of  Manors  are  allowed  to 
establish  rights  to  wrecks,  &c.,  by  long  continued  and 
adverse  assertion  of,  and  enjoyment  under,  such  claim  ; 
and  the  plaintiif  was  entitled  to  have  the  question  tried 
by  the  evidence  he  had  adduced. 

Peacock,  C.  /.—The  plaintiff  in  this  case 
sues  the  Government,  and  seeks  to  recover 
damages  for  some  timber  which  was  taken 
away  by  the  Government,  and  he  claims 
that  property,  not  as  being  the  origina 
owner  of  it,  but  by  reason  of  its  being  pro« 
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perty  of  some  unknown  person  which  has 
been  washed  away  by  the  river  Soane,  and 
flpated  on  to  his  zemindaree.  He  says  that 
this  timber  having  been  washed  on  to  his 
estate  became  his  property,  and  he  claims 
to  be  entitled  by  way  of  damages  for  the 
value  of  the  timber,  and  asks  to  have  his 
right  declared  as  against  Government  to 
all  timber  that  in  the  future  may  be  washed 
on  to  his  estate  under  similar  circumstances. 
If  he  had  sued  merely  for  the  value  of  the 
limber,  the  case  would  have  been  one  of  a 
nature  cognizable  by  a  Small  Cause  Court, 
and,  the  value  of  the  timber  being  under 
500  rupees,  a  special  appeal  to  this  Court 
could,  not  have  been  maintained.  But  a 
suit  to  have  a  right  of  this  nature  declared 
is  not  one  which  is  cognizable  by  a  Small 
Cause  Court,  or  ever  could  have  been  intend- 
ed to  have  been  referred  to  such  a  juris- 
diction. 

If  the  plaintiff  claimed  this  property 
under  a  right  such  as  that  to  which  I  have 
referred,  then  it  is  clear  that  the  property 
was  not  unclaimed  property  within  the 
meaning  of  Section  25  and  the  following 
Sections  of  Act  V.  of  1861  (B.  C).  It  would 
be  no  more  unclaimed  property  so  far  as  a 
police-officer  was  concerned  when  claimed 
by  the  plaintiff  than  it  would  have  been  if 
this  zemindaree  had  been  held  khas  by 
Government,  and  the  timber  had  been  claim- 
ed by  a  Government  officer. 

The  Principal  Sudder  Ameen,  as  I  under- 
stand his  judgment,  decided  that  a  right  to 
property  of  this  description  could  not  be 
proved  merely  by  witnesses,  but  that  some 
documentary  evidence  must  be  produced  in 
support  of  it,  or  some  decree  or  decision  of  a 
competent  authority  establishing  the  custom. 
In  this,  I  think,  he  was  wrong.  Rights  to 
wreck  and  other  things,  which  belong  to  the 
Crown  by  virtue  of  its  prerogative,  may  be, 
and  frequently  are,  claimed  by  the  Lords  of 
Manors  as  being  appurtenant  to  their  Manors ; 
and  in  support  of  such  claim  it  is  not  neces- 
sary to  prove  an  actual  grant,  but  the  claim 
may  be  established  by  long  continued  and 
adverse  assertion  of  a  right,  and  the  enjoy- 
ment of  property  under  such  claim.  I  do 
not  mean  to  say  that  the  plaintiff  can  make 
out  any  title  of  that  kind,  but  still  he  is  en- 
titled to  have  the  question  tried  ;  and  the 
case  must  be  remanded  to  the  Principal 
Sudder  Ameen  to  try  whether  by  the  evi- 
dence adduced  in  the  cause  the  plaintiff  has  i 
or  has  not  made  out  any  such  right  as  that ' 
claimed  by  him.  - 


I 


The  8th  January  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Hindoo  Law — Possession  held  not  to  confer 
title  unless  it  were  adverse  possession. 

* 

•  Case  No.  1 1 19  of  1867. 

Special   Appeal  from   a   decision  passed  by 

I  he  Principal  Sudder  Ameen  of  Bhang  uU 

porey  dated  the  2^th  February  iS6y,  affirm-- 

ing    a    decision    passed    by    the   Moonsiff 

.  of  that  District,  dated  the  6th  July  i866. . 

Mussamut  Woozeerun  (Defendant), 
Appellant, 

versus 

Noorul  Jan  and  others  (Plaintiffs), 
Respondents, 

Baboo  Romesh  Chunder  Mitter 
for  Appellant. 

Bahoos  Chunder  Madhuh  Ghose  and  Luckhet 
Churn  Bose  for  Respondents. 

Where  two  brothers,  members  of  the  same  famUy, 
succeeded  to  equal  shares  in  the  paternal  estate,  the  mere 
fact  of  one  brother  being-  absent  and  the  home-staying  i 
brother  beinjr  jn  possession  does  not  deprive  the  former 
of  his  rights  of  inheritance,  unless  it  is  clearly  shown 
that  the  possession  by  the  latter  was  adverse  to  the 
absent  brother. 


Jackson,  y.— The  plaintiff  in  this  suit 
asked  for  confirmation  of  his  possession  in  a 
certain  estate,  and  recovery  of  possession  of 
15  beegahs,  of  which  the  defendant  had 
ousted  him.  He  admitted  that  his  brother 
Nowab  Jan  had  inherited  a  7-annas  share  of 
the  estate  with  him,  and  that  the  defendant 
held  under  a  deed  of  sale  from  Kowab  Jan ; 
but  his  averment  was  that  Nowab  Jan  had 
been  all  his  life  absent  in  Moorshedabad,  and 
that  the  possession  of  the  estate  had  always 
been  in  his  hands,  with  the  exception  of  a 
annas  which,  however,  his  mother  had  made 
a  gift  of  to  him. 
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The  Principal  Sadder  Ameen  has  found 
thai  the  actaal  possession  of  the  estate  was 
so  far  \iith  the  plaintiff  inasmuch  as  the 
defendant  was  absent  in  Moorshedabad ;  but 
lie  has  also  found  that  the  names  of  the  two 
brothers  were  jointly  registered  in  the  Col- 
iectora*e,  and  jointly  appeared  as  proprietors 
in  a  kobooleut  in  1836,  and  subsequently,  on 
the  occasion  of  the  gift  by  the  mother  to  the 
plaintiff  of  her  two  annas  in  the  year  1854, 
the  deed  recited  the  fact  that  the  brother 
Kowab  Jan  was  entitled  to  7  annas  of  the 
Giate,  and  actually  held  possession  of  it, 
vkich  deed  was  duly  registered  and  made 
jwblic  before  the  Cazee.  The  Principal  Sud- 
der  Ameen  considered  on  this  evidence  that 
Ihe  right  and  title  of  Nowab  Jan  had  never 
bpsed,  and  indeed  plaintiff  does  not  attempt 
to  show  that  it  did  lapse  in  any  way,  but  he 
asks  the  Court  to  enforce  his  possession  on 
the  strength  of  his  long  possession  alone. 

The  Principal  Sudder  Ameen  having  dis- 
Bilssed  plaintiff's  claim  to  possession  to  7 
aaoas  of  the  estate  which,  he  held,  was  proved 
to  belong  of  right  to  the  defendant,  Nowab 
Jan's  vendee,  the  plaintiff  on  special  appeal 
i^  this  Court  to  confirm  his  title  by  pre- 
iciiption,  as  the  Principal  Sudder  Ameen  finds 
his  possession  proved. 

We  have  read  the  Principal  Sudder 
Ameen's  judgment,  and  we  are  of  opinion 
that  his  remarks  as  to  possession  allude  to 
Ihc  presence  of  the  plaintiff  on  the  estate, 
tad  the  absence  of  the  brother  Nowab  Jan 
■I  Moorshedabad,  and  that  his  subsequent 
xefereoce  to  the  Coliectorate  Registers,  the 
fabooleat,  and  the  deed,  as  proving  that  the 
flight  and  possession  of  the  brothers  had  not 
'liogether  ceased,  show  that  he  did  not  con- 
•dcr  the  possession  of  the  plaintiff  to  have 
ken  adverse  to  that  of  his  brother,  but  rather 
Id  hive  been  in  his  behalf. 

A  long  argument  has  been  addressed  to  us 
to  the  effect  that  the  recital  in  the  deed  as 
baween  the  mother  and  son  is  no  evidence, 
tel  should  have  been  rejected  in  the  suit 
^ktveen  the  two  brothers.     We  think  the 
COQcfoct  of  the  parties  to  that  deed — near  re- 
kiiTcs  disposing  of  a  portion  of  the  estate, 
iBd  taking  the   opportunity  to  record  the 
fontxtn  of  the  family  in  the  estate — to  be 
■Oft  important  evidence   in  the  case — the 
•ore  so  when  we  find  that  the  plaintiff  gave 
pater  significance  to  the  facts  so  recorded, 
iicts  more  particularly  within  his  own  cog- 
Mace,  by  having  them  publicly  registered 
Wore  a  Cazee. 


We,  therefore,  dismiss  this  appeal  with 
costs. 

Kempy  y, — I  concur  with  my  learned  col- 
league in  dismissing  this  appeal. 

The  case  of  the  plaintiff  is  briefly  this. 
Mirza  Jafer  Beg  was  the  common  ancestor. 

He  died  in  1815,  leaving  as  his  heir  a 
son,  Mirza  Moful  Beg,  who  died  in  1820 
leaving  a  widow,  Bibee  Jan,  and  two  sons. 
Nowab  Jan  and  Akul  Jan.  It  is  averred 
that  the  elder  son  Nowab  Jan,  during  the 
lifetime  of  his  father,  Mirza  Moful  Beg. 
left  the  family- residence  in  zillah  BhaiiguU 
pore,  and  went  to  reside  in  zillah  Moorshe- 
dabad ;  that  he  never  returned  to  his  home ; 
that,  on  the  death  of  Moful  Beg,  his  widow, 
Bibee  Jan,  succeeded  to  a  2-anna  share, 
and  his  son  Akul  Jan  to  a  14-anna  share  in 
the  estate.  Akul  Jan  died,  it  is  said,  in 
1836,  leaving  a  widow,  the  plaintiff,  special 
appellant  before  us.  She  succeeded  to  her 
husband's  share  of  14  anna,  plus  the  2-anna 
share  of  her  mother-in-law,  Bibee  Jan,  by 
deed  of  gift,  or  altogether  to  16  annas. 

The  absent  brother  Nowab  Jan  has  con- 
veyed his  title  in  the  estate  of  Mirza  Jafer 
Beg  to  the  defendant  Chutturdharee  Singh, 
who  Has  again  sold  to  Dhurm  Singh,  who 
obtained  registry  of  his  name  in  the  muta- 
tion register  under  the  orders  of  the  re- 
venue-authorities, dated  14th  May  1864. 

The  object  of  the  present  suit  is  for  con- 
firmation ofthe  plaintiff's  (special  appellant's), 
possession  over  the  whole  estate,  and  for 
recovery  of  possession  of  15  beegahs  of 
land  from  which  she  alleges  ouster  in  1272 
Fuslee,  for  the  reversal  of  the  order  of  the 
revenue  authorities,  and  to  set  aside  the 
deed  of  conveyance  to  the  defendant. 

The  defendant  answered  briefly  to  this 
effect,  that  as  Akul  Jan,  the  husband  of  the 
plaintiff,  died  leaving  a  widow,  the  plaintiff, 
and  a  son,  one  Diljan,  the  share  of  the 
plaintiff  in  her  husband's  estate,  according 
to  the  Mahomedan  law,  was  only  Jth;  and 
further  that  her  claim  was  barred  under  the 
Statute  of  Limitations,  as  the  defendant's 
vendor  Nowab  Jan  and  his  mother  Bibee 
Jan  were  in  possession  of  the  estate  after 
Mirza  Moful  Beg's  death,  and  not  the 
plaititiff. 

Both  the  Lower  Courts  found  that  the 
plaintiff's  suit  was  not  barred ;  that  the  deed 
of  gift  by  Bibee  Jan  to  the  plaintiff  was 
proved  ;  but  that,  according  to  the  Mahome- 
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dan  law  of  inheritance,  the  plaintiff  was 
entitled  to  a  9-anna  share  only,  that  is,  to 
say,  to  7  annas  in  right  of  her  husband 
Akul  Jan  and  to  2  annas  by  gift  from  Bibee 
Jan,  and  that  the  remaining  7-annas  share 
was  the  estate  of  Nowab  Jan  by  whom  it 
had  been  conveyed  to  the  defendants.  The 
plaintiff's  claim  was,  therefore,  decreed  in  a 
modified  form,  viz.,  over  9  annas  only. 

The  special  appellant  contends  that,  as 
the  Principal  Sudder  Ameen  finds  that  the 
plaintiff  has  held  long  and  uninterrupted 
possession  of  the  whole  estate,  and  that 
Nowab  Jan  was  never  in  possession,  the 
plaintiff  has  acquired  a  title  over  the  whole 
estate  by  prescription,  inasmuch  as  it  is 
not  enough  for  the  defendant  to  show  a  title 
in  his  vendor,  unless  such  title  is  not  barred 
by  lapse  of  time;  that  the  recitals  in  the 
deed  of  gift  by  Bibee  Jan  quoad  the  share 
of  Nowab  Jan  are  not  binding  upon  the  Bibee 
Jan's  donee,  the  plaintiff;  that  the  income- 
tax  returns  should  not  have  been  accepted 
by  the  Principal  Sudder  Ameen  as  evidence, 
particularly  as  the  plaintiff  denied  having 
filed  them. 

I  have  no  doubt  that  the  Principal  Sudder 
Ameen,  upholding  as  he  did  the  decision  of 
the  first  Court,  substantially  found  that  the 
possession  of  the  plaintiff  and  her  husband 
before  her  was  not  adverse  to  the  absent 
brother,  Nowab  Jan,  the  defendant's  vendor. 
The  title  of  Nowab  Jan  is  not  disputed ;  but 
it  is  urged  by  the  pleader  for  the  special 
appellant  that  long  possession  must  override 
that  title  which,  however  good,  has  been  lost 
by  lapse  of  time. 

There  can  be  no  doubt  that  possession 
is  primd'/acie  proof  of  title;  but  in  a  case 
like  the  present,  where  the  two  brothers 
were  members  of  the  same  family,  and 
admittedly  succeeded  to  equal  shares  in  the 
estate,  1.  ^.,  to  7  annas  each,  the  mere  fact  of 
one  brother  being  absent  on  service,  or  for 
any  other  reason,  and  the  home-staying 
brother  being  in  possession  for  himself  and  as 
trustee  for  his  absent  brother,  will  not  de- 
prive the  latter  of  his  rights  of  inheritance, 
unless  it  be  clearly  shown  that  the  posses- 
sion of  the  brother  staying  at  home  was  ad- 
verse to  the  absent  brother. 

The  plaintiff  coming  into  Court  for  con- 
firmation of  his  possession  seems  to  me  to 
indicate  very  plainly  that  she  never  held  ad- 
verse possession  as  against  the  defendant's 
vendor,  Nowab  Jan.    The  recital  in  the  deed 


of  gift,  on  which  the  plaintiff  relies  as  the 
basis  of  her  claim  to  the  share  which  has 
devolved  to  her  by  gift  from  Bibee  Jan,  to 
the  effect  that  Nowab  Jan's  share  was 
7  annas,  of  which  he  was  in  possession,  seems 
to  me,  if  not  altogether  conclusive,  to  he  a 
very  weighty  piece  of  evidence.  This  gift 
was  executed  within  12  years  prior  to  the 
present  suit,  and  the  distribution  of  the 
family-property  in  that  deed  was  clearly 
tacitly  assented  to  by  the  plaintiff  who,  more- 
over, procured  the  registry  of  the  deed*. 
The  revenue-authorities  registered  the 
name  of  the  defendant's  vendor  on  the 
mutation-roll.  This  must  have  been  done 
in  proof  of  his  joint  possession,  although  an 
absentee. 

Holding,  therefore,  that  neither  the  pos- 
session of  the  plaintiff  nor  of  her  husband 
was  ever  adverse  to  the  defendant's  vendor, 
and  as  the  title  of  the  defendant's  vendor 
is  admitted,  I  concur  in  dismissing  this  appeal 
with  costs  and  interest. 


The  9lh  January  1868. 


Present : 


The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 


Limitation — Confirmation  of  sale  by  a  Court  not 
a  proceeding  under  Section  20,  Act  XIV.,  1850^ 


Case  No.  422  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan,  dated  the 
lotk  May  iSSjy  reversing  an  order  passed 
by  the  Sudder  Moonsiff  of  that  District^ 
dated  the  16th  January  i86*j, 

Juggut  Mohinee  Bibee  (Decree-holder), 

Appellant^ 

versus 

Ram  Chand  Ghose  and  others  (Judgment- 
debtors),  Respondents, 
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Ckundir  Madhub  Ghose  and  i^hushee 
Bkwsun  Bose  for  Appellant. 

Bahoos  Tarucknaih  Sein  and  Romanaih 
Bou  for  Respondents. 

I  The  mere  formal  confirmation  by  a  Court  of  a  sale 
a  iiecfeD>liokier  cannot  be  said  to  be  a  proceeding 
the  part  of  svcfa  decree-holder  to  execute  his  decree. 

Hohhouse,  y. — ^The  decree-holder  in  this 

sold  certain  property  of  the  judgment- 
)tor  on  the  9th  March  1863.    The  sale 

confirmed  on  or  about  the  7th  April 
^3.  The  next  application  on  which  the 
-holder  relies  is  of  date  the  14th 
larch  1866,  and  his  pleader  contends  tKat 

hw  permits  him  to  date  from  the  ylh 
ril  1863,  and  that  his  application  of  the 

March  1866  is,  under  Section  20,  A6t 
'.,  1859,  i^  time. 

We  think  that  this  contention  is  not  soiind. 
mere  formal  confirmation  by  the  Court 
I  sale  cannot  be  said  to  be  a  proceeding 
the  part  of  a  decree- holder  to  execute  his 
rce,  and  cannot,  therefore,  save  the  decree 
this  instance.  The  last  proceeding  of  the 
^holder  was  taken  on  the  9th  March 
1^63,  and,  as  he  did  not  again  legally  apply 
itil  the  i4ih  March  1866,  his  remedy  is 
Jd.  - 

We  dismiss  the  appeal  with  costs. 


The  9th  January  1868. 

Present  : 

The  Hon*bIe  G.  Loch  and  C.  Hobhouse, 

Judges, 

k  aider  Section  is  Act  XVL,  1864 
—Pleader's  f^cs. 

Case  No.  409  of  1867. 

fiiceiianeous  Appeal  from  an  order  passed 
fy Baboo  Gobind  Chunder  Ghose,  Principal 
Sudder  Ameen  of  Palna,  dated  the  'jth 
May  /86s, 


Mowla  Buksh  (Defendant), 
Appellanty 

versus 

Bahadoor  AH  Khan  (Plaintiff),  Respondent 

Baboo  Woomesh  Chunder  Banerjee  and 
Moulvie  Syud  Murhumut  Hossein  for 
Appellant. 

Messrs.  R,   E,    Twidale  and    C,    Gregory 

for  Respondent. 

A  suit  under  Section  15,  Act  XVI.,  1S64,  is  not  a 
summary,  but  a  regular  suit,  and  full  fees  should  be 
awarded  for  pleaders. 

Hobhouse,  y, — This  was  a  case  in  which 
the  Registrar  of  Assurances  refused  to 
register  a  certain  document,  and  in  which 
the  plaintiff,  appellant,  sued  under  Section 
15,  Act  XVI.,  1864,  to  compel  registra- 
tion. 

The  Court  below  treated  the  suit  as  a 
regular  suit,  dismissed  it,  and  saddled  the 
plaintiff  with  full  costs  of  the  pleaders  as 
in  a  regular  suit. 

Appellant  now  contends  that  the  suit  was 
a  summary  and  not  a  regular  suit,  and  that 
the  Lower  Court  should  have  awarded, 
as  costs,  pleader's  fees  as  for  a  summary, 
and  not  full  fees  as  for  a  regular  suit. 

The  words  of  the  Section  15,- Act  XVI., 
1864,  are  quite  plain,  and  they  call  the  suit 
a  regular  suit ;  and  it  follows  that  the  Lower 
Court  was  right  in  awarding  pleader's  fees 
as  for  such  a  suit,  and  not  as  for  a  summary 
suit. 

The  appeal  is  dismissed  with  costs. 

e 


102 


Civil 


THE    WEEKLY    REPORTER. 


Rulings. 


[Vol.  15C  - 


The  9th  January  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

.  Judges, 

Malikana— Limitation— Clause    12,   Section  z, 

Act  XIV.  of  1859. 

Case  No.  169  of  1867. 

Application  for  a  second  review  of  judg- 
ment^ passed  by  the  Hon'ble  //.  V.  Bayley 
and  Shumbhoonath  Pundit^  JJ^  on 
the  8th  August  1S66,  in  Special  Appeal 
No,  1248  of  j866^ 

Heri:anund  Shoo,  Petitioner, 


versus 

Mussamut  Ozeerun  and  others, 
Opposite  Party. 

Mr.  /?.  T,  Allan  and  Baboo  Onookool 
Chunder  Mookerjee  for  Petitioner. 

Mr.  C.  Gregory  for  Opposite  Party. 

The  right  to  malikana  is  a  proprietary  right  consti- 
tuting an  interest  in  land,  and  not  the  same  as  rents, 
and  the  law  of  limitation  applying  to  It  is  Clause  1 2, 
Section  i.  Act  XIV.  of  1859. 

Phear,  J.—\i  seems  to  me  that  the  right 
to  receive  malikana  Is  a  distinct  proprietary 
right,  and  that  it  constitutes  an  interest  in 
land.  It  is,  in  truth,  very  much  of  the 
nature  of  a  rent-charge.  Therefore,  I  think 
that,  if  there  has  been  no  enjoyment  of  mali- 
kana for  a  period  of  1 2  years,  the  right  to  sue 
for  money  receivable  under  it  is  barred  by 
Clause  12,  Section  1  of  Act  XIV.  of  1859. 
The  petition  ought,  in  my  view,  to  be  re- 
jected with  costs. 

Bayley,  7'--~ Malikana  is,  in  fact,  a  deduc- 
tion from  the  assets  of  \  Government  settled 
estate  of  a  sum  which  is  payable  to  proprie- 
tors in  consideration  of  their  position  as 
such,  and  of  their  relation  to  Government 
as  the  payers  of  revenue.  The  question  is 
whether,  coming  from  the  rents  which  form 
the  above  assets,  the  law  of  limitation  is  to 
be  applied  to  malikana  as  to  rents,  which 
are  a  perpetually  recurring  cause  of  action, 


or  whether  that  law  shall  be  applied  as  to 
an  interest  in  land,  being  of  the  nature  of 
properly,  and  not  the  same  as  rents. 

After  fully  hearing  counsel,  and  consider- 
ing the  circumstances,  I  am  of  opinion  that 
malikana  is  an  interest  in  land,  not  rents, 
and  that,  therefore,  the  proper  law  of  limi- 
tation is  that  applying  to  an  interest  in  land, 
viz.y  Clause  12,  Section  i.  Act  XIV.  of  1859- 
In  this  view,  I  would  reject  the  petition. 


•  See  6  W.  R  ,  Civil  kulings,  p.  151. 


The  9ih  January  186S. 
,  Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear. 

Judges. 

Application  for  review— Section  377,  Act  VIIL 
of  1859— Full  Bench  decision  no  g^ide  for 
the  past. 

Case  No.  149  of  1867. 

Application  for  a  third  Pevieiv  of  Judg- 
ment, passed  by  the  Honble  H.  V,  Bayley 
and  G.  Campbell,  J  J.,  on  the  ijth  April 
2863,  in  Regular  Appexl  No.  403  of  1S60, 

Dwarkanath  Doss  Biswas,  Petitioner, 

versus 

Manick  Chunder  Doss,  Opposite  Parfj\ 

Mr.  R.  V.  Doyne  and  Baboos  Sreenath 
Doss  and  Bhugobutty  Churn  Ghose  for 
Petitioner. 

Baboos  Onookool  Chunder  Mookerjee  and 
Greeja  Sunkur  Mojoomdar  for  Opposite 
Parly. 

An  application  having  been  made  for  a  review  of  a 
judgment  passed  3  yearslpreviously,  it  was  found  to  be 
a  renewal  of  an  application  made  within  that  time; 
the  renewed  application  being  on  the  ground  that  a 
judgment  of  a  Full  Bench  had,  since  the  date  of  the 
former  application,  laid  down  the  law  in  conformity 
with  petitioner's  contention  in  his  former  appli- 
cation, 
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Held  that  the  fact  pleaded  did  not  constitute  a  "  just  I 
asd  reasonable  cause  "  within  the  meaning  of  Section 
J77t  Act  VIII.  of  1S59.   A  Full  Bench  decision  does  not 
vananl  interference,  in  review,  with  a  determination  of 
the  law  come  to  prior  to  such  decision. 

Phtar^  y. — ^This  is  an  application  for  a 


The  9th  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Suit  for  enhancement  —  Prlma-facie  proof  of 
rent-free   title  —  Onus   proband!  —  Costs   on 


review   of   a   judgment   passed    just    thre^      partial  failure  of  special  appeal 

rears  ago.  The  petition  ought,  therefore, 
3K)t  to  be  admitted,  unless  just  and  reason'^ 
Mt  cause  be  shown  why  the  application 
vas  not  made  within  the  time  limited  for 
'  that  purpose  by  Section  377  of  Act  Viy. 
of  1859.  On  enquiry,  it  turns  out  that 
exactly  the  same  application  was  made 
vithin  that  time,  namely,  in  August  1865. 
The  present  is  but  a  renewal  of  that  appli- 
caiion  of  August  1865,  and  the  only  justi- 
kation  for  it  is  that  a  judgment  of  a  Full 
Bench  has  since  that  date  laid  down  the  law 
in  conformity  with  the  contention  made  by 
the  petitioner  in  his  former  petition  of  re- 
»▼,  and  contrary  to  the  principle  upon 
which  this  Bench  acted  in  rejecting  it.  I 
do  act  think  that  this  fact  constitutes  ^ 
**/«//  and  reasonable  cause^  within  the 
■meaning  of  Section  377.  It  appears  to  me 
that  we  ought  not,  merely  on  the  ground 
d  the  Full  Bench  decision,  to  admit  a  peti- 


Case  No.  1284  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore^  dated  the  i^th 
March  i86y,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  ^th  January  i86y, 

Heera  Ram  Bhultacharjee  (Defendant), 

Appellant, 

versus 

Ashruf  Ali  (Plaintiff),  Respondent. 

Baboos  Nil  Monee  Sein  and  Judoonath 
Mookerjee  for  Appellant. 

Baboo  Umbica  Churn  Banerjee 
for  Respondent. 

In  a  suit  of  enhancement  for  rent  where  defendant 
gives  primA-facie  proof  of  a  rent-free  title,  such  as  a 
proceeding  of  the  resumption-authorities  releasing  his 
lands  under  Section  48,  Regulation  XIK.  of  1793,  the 
onus  is  on  the  plaintiff  to  prove  receipt  of  rent. 

Where  a  special  appellant  to  the  High  Court  failed 
as  to  a  portion  of  his  appeal,  the  costs  of  that  Court 
were  decreed  against  him. 

Kempy  J. — This  was  a  suit  for  enhance- 


tion  for  the  purpose  of  interfering,  in  review,  i  me'nt  of  rent  after  service   of  notice.    Two 


with  a  determination  of  the  law  by  a  com- 
petent tribunal  which  was  come  to  before 


grounds  were  stated,  viz.,  that  the  rate  was 
below  prevailing  rate,  and  that  the  value  of 


thai  decision  was  given.    The  decision   is    ^^  produce  or  the  productive  powers  of  the 


ooly  a  guide  to  the  law  for  the  future,  not 
far  the  past.  In  this  view,  clearly,  the 
'  oniDciation  of  the  law  by  the  Full  Bench  is 
Bot  a  justification  for  the  petitioner  coming 
here  out  of  time.  In  my  judgment,  this 
petition  should  be  rejected  with  costs. 

Bayky,  J. — I  concur. 


land  had  increased,  &c.     Vide  Section.  17, 
ActX. 

The  defendant  pleaded  parcel  rent-paying 
and  parcel  rent-free.  He  further  stated  that 
the  plaintiff  had  claimed  as  appertaining  to 
his  estate  Khas  Kolla  lands  situated  in 
Potra. 

The  plaintiff's  averment  was  that  the  de- 
fendant held  5 1  beegahs. 
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The  first  Court  dismissed  the  plaintiff's 
suit. 

On  appeal,  thfe  Judge  found  that,  with  re- 
ference to  a  6  beegahs  i8  cottahs  m^l  lands, 
the  defendant  had  failed  to  prove  that  the 
rent  had  not  been  changed.  The  case  was, 
therefore,  sent  back  to  the  first  Court  to  fix 
a  fair  and  equitable  rate.  With  reference 
to  the  lakheraj  portion,  the  Judge  held  that, 
out  of  18  beegahs  2  cottahs  claimed  as 
such  by  the  defendant,  he  had  made  good 
his  claim  to  14  beegahs.  The  remaining 
4  beegahs  13  cottahs  was  added  on  to  the  mal 
area  of  23  beegahs  15  cottahs,  making  a  total 
of  26  beegahs  18  cottahs. 

In  appeal,  it  is  contended  that  the  Judge 
has  thrown  the  onus  on  the  wrong  party; 
that  plaintiff  ought  to  have  proved  the 
receipt  of  rent  from  .the  said  4  beegahs  13 
cottahs;  that  the  Judge  was  wrong  in  re- 
manding the  suit  to  try  the  question  of  what 
were  fair  and  equitable  rates,  but  ought  to 
have  confined  the  enquiry  to  whether  the 
productive  powers  of  the  soil  had  increased, 
&c. 

On  the./rj/  point,  we  think  that  the 
Judge  has  thrown  the  onus  on  the  wrong 
party.  It  was  for  the  plaintiff  to  prove  that 
the  4  beegahs  13  cottahs  were  m^l,  that 
is  to  say,  rent-paying,  and  that  he  had  re- 
ceived rent.  The  defendant  started  his  case 
with  primd'/acie  proof  of  an  ostensible  rent- 
free  title.  The  proceeding  of  the  resump- 
tion-authorities releasing  these  lands  under 
Section  48,  Regulation  XIX.  of  1793,  is  filed. 
The  onus  was  clearly  on  the  plaintiff.  We 
asked  the  pleader  to  point  out  evidence  as 
to  the  receipt  of  rent,  and  he  failed  to  do  so. 
It  is,  therefore,  unnecessary  to  remand  the 
suit,  as  there  is  no  evidence  of  the  receipt 
of  rent. 

On  the  second  point,  the  Judge's  order  is 
quite  right,  as  the  question  of  prevailing 
rates  was  one  of  the  grounds  on  which  en- 
hancement was  asked  for. 

The  decision  of  the  Judge  is  modified 
with  reference  to  the  4  beegahs  13  cottahs, 
which  must  be  excluded  from  the  decree, 
and  the  appeal  of  the  special  appellant  is 
decreed  to  that 'extent,  his  appeal  oa  the 
second  point  being  dismissed.  Special  appel- 
lant having  failed  in  the  latter  portion  of  his 
appeal,  he  will  pay  the  costs  of  this  Court. 
The  costs  below  to  be  paid  by  either  party 
in  proportion  to  the  extent  of  land  decreed 
liable  to  enhancement. 


The  loth  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Just  ice y  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 


Suit  for  declaration  of  the  yaiidity  of  a  deed 
confirmation  of  possession  nnder  Section  i& 
Act  VIII.  of  1859. 

^  Case  No.  161 1  of  1867. 

Special  Appeal  from  a  decision  passed  by  thi 
Additional  Judge  of  Tirhoot,  dated  ihe 
nth  of  March  i86y,  reversing  a  decision 
of  the  Principal  Sudder  Ameen  of  ihai 
District,  dated  the  22nd  July  186^. 

Phool  Chunder  Lall  (Plaintiff), 
Appellant, 

versus 

Sheoranee  Koonwur  (Defendant), 
Respondent. 

Bahoos  Dehendernarain   Bose   and    Khetter 
jNath  Bose  for  Appellant. 

Baboo  Chunder  Madhuh  Ghose  for 
Respondent. 

'  When  a  plaintiff  sues  to  declare  that  a  deed  is  valid* 
and  to  connmi  his  possession  under  it,  and  fails  to  shoiw 
sufficient  cause  for  the  Court's  interference  under  Sec* 
tion  15,  Act  VI 11.  of  1859,  the  Court  ought  simply  to 
declare  to  that  effect,  and  not  to  determine  that  the 
plaintiff  h.is  no  right,  and  that  the  deed  is  void. 

Peacock,  C  J.— I    think  the   Judge    is  , 
wrong  in  this  case,  because  he  has  substantiaW 
\y  determined  that  the  appellant  had  no  rights  i 
and   that  the   deed    was  void.    He   ought  | 
simply  to  have  declared  that  the  plaintiff  I 
had  not  shown  a  sufficient  cause  to  induce  i 
the  Court  to  interfere  under  Section  15   of 
Act  VIII.  of  1859,  and  to  declare  that  he 
had  a  right^  and  ought  to  have  his  possession 
confirmed. 

The  decision  of  the  Judge  and  of  the 
Lower  Court  should  be  reversed  upon  the 
ground  that  the  plaintiff  has  not  made  out 
sufficient  cause  for  a  declaration  of  his 
right. 

Each  party  will  bear  his  own  costs  of 
this   appeal   and   his   costs   in   the    Lower 

Courts. 

I  frequently  find  that  in  the  Mofussil 
parties  are  not  satisfied  to  have  their  rights 
determined  in  one  suit,  and  that  they  prefer 
having  the  same  question  determined  in  two 
different  suits :  one,  a  suit  to  determine  and 
enforce  the  rights  of  the  parties;  the  other, 
to  declare  them.  The  parties  are  not  the 
persons  beneficially  interested  in  these  mat* 
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ICTS,  bat  it  is  those  who  profit  by  the  liti- 
gation.   The  Court  ouffht  to  set  its  face  as 


An  authenticated  copy  of  a  hustabood  of  1209  B.  S., 
of  which  the  orig-inal  was  put  into  the  Collectorate  by 
the  zemindar  according  to  Regulation  VIII.,  1800,  was 


BDCh  as  possible  against  such  proceedings.  ,  held  to  be  no  evidence  against  third  parties,  defendants 

CoQsidenng,  however,  that  the  reversionary    ii^  a  rent-suit. 

heirs  were  objecting  to  the  plaintiff's  title,        ^     ,      ^  _j^  j^  admitted  that  one  and 

dd  ihe   practice   which   has   hitberto   pre- ,  ^^^^  ^^^^  decision  by  us  in  Special  Appeal 

nikd  of  instituting  suits   for   declarations  \  ^^,^^^       ,^^^  ^^^^^  two'cases. 

at  nght  and   confirmations   or   possession, 


and  other  similar  suits,  we  do  not  think  it 
necessary  to  order  the  plaintiff  to  pay  the 
cosis  in  this  case.  That  is  our  reason  for 
Bot  awarding  costs  against  him  notwith- 
lUnding  he  has  failed  in  his-suit;  but,  after 
ihis  intimation,  the  Court,  we  think,  ought 
to  be  more  particular  in  giving  decrees  in 
these  suits  merely  for  declarations  of  right 
vhen  no  substantial  relief  is  sought  for, 
especially  in  cases  in  which  the  question 
ol  title  is  raised  in  another  suit  between  the 
ame  parties  for  enforcing  the  right  of  the 
opposite  party.  In  this  case,  one  party  sues 
to  set  aside  a  deed  ;  the  other  sues  to  declare 


The  questions  which  we  have  to  decide 
are,  /j/,  whether  a  certain  duly  authenticat- 
ed copy  of  a  hustabood  of  1209  B.  S.  (the 
original  being  in  the  Collector's  records)  is 
admissible  as  evidence ;  2ndy  whether  it  can 
be  used  as  evidence  in  order  that  the  entries 
of  rent  in  it  may  be  considered  to  prove  that 
the  defendant's  jumma  has  varied ;  and,  jrd, 
whether  the  entries  can  be  taken  to  show 
that  the  rents  entered  have  been  realized ; 
and,  if  they  do  not  show  this,  whether  the 
entries  by  themselves  will  suffice  to  rebut 
the  presumption  found  for  defendant  of  uni- 
form payment  for  20  years,  so  as  to  entitle 
defendant  to  the  benefit  of  Section  4,  Aft  X. 


tikai  the  deed   is  valid,  and  to  confirm  his 
possession  under  it.     Both  cases  have  gone    of  1859. 

ihiOTgh    three    different    Courts,    and    full  !,,,,.,..,,«,  ,        , 

torops  have  been  paid  upon  each,  when  one  I  ^^^  think  it  will  suffice  to  say  that  the 
«it  was  sufficient  to  determine  the  whole  1  cop/  of  the  hustabood  of  1209  is  not  any 
qiiestion  beixveen  the  parties.  evidence  against  the  third  parties,  now  de- 

'  fendants.  It  is  a  paper  which,  it  is  admitted 
by  both  parties,  was  put  into  the  Collec- 
torate by  the  zemindar  according  to  Re- 
gulation VIII.  of  1800,  with  a  view  to  show 
the  Collector  the  assets  of  the  mehal.  It 
would  be  evidence  against  the  zemindar 
himself,  but  go  no  further  as  direct  evidence. 
Supposing,  for  argument's  sake,  that  the 
hustabood  might  be  regarded  as  an  official 
document,  still  it  would  only  be  used  as  corro- 
borative evidence,  certainly  of  any  such  fact 
as  might  be  independently  shown  by  other 


The  loth  January  1S68. 

^         Present  : 

The  Hon'ble  II.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

h  Hastabood  filed  under  Regulation  VI 1 1.,  1800, 
00  evidence  against  third  parties. 


Cases  Nos.  896  and  898  of  1867. 

Sptml  Appeal  from  a  decision  passed  by  |  evidence.     But  that  the  defendant's  rent  in 
iL.     f\aL..-.t:J-       1  jj  ,-.  .-I     «y  J  y-  this  case  was  one  which  varied  is  not  shown 


tkc 


ht     Officiating      Additional     Judge     ^y    >"=>  ^-^^  »«""'=  ""'\"  ' 
^•uddea,    dated    the    25th    April    1867,  ^^^  ^""^  '^^^^^''^^''^^'''^^ 
reversing  a  decision  passed  by  the  Deputy 
Qolleclor  of  tha 
November  iS6j. 

Ram  Nursing  Mitter  and  another  (Defend- 


nce. 


.    .         In  this  view,  we  consider  the  Lower  Ap- 
CoUector  of  that  District,  dated  the  30th  '  pellate   Court   was  wrong   in  holding,  as  it 

""''"''"*'  '^^^  did,  only  upon  the  evidence  of  that  hustabood 

of  1209  B.  S.  that  a  variation  of  defendant's 
rent  was  proved. 


ants),  Appellants, 


versus 


f 


Tripoora  Soondurce  Dassia  and  others 
(Plaintiffs),  Respondents. 

Buboos  Sreenath  Doss  and  Bhugohutty 
Churn  Ghose  for  Appellants. 

Baho'js  Bhowanee  ChUrn  Dutt  and  Kalce 
Mohun  Doss  for  Respondents. 
Vol.  IX, 


It  is,  indeed,  stated  by  Baboo  Kalee  Mohun 
Dass,  for  respondent,  that  the  plaintiff's 
servants  clearly  deposed  to  the  defendant's 
rent  having  been  less  and  more  {komee 
beshee),  but  that  is  not  a  distinct  fact 
which  we  could  say  is  distinctly  corroborat- 
ed by  the  hustabood  of  1 209. 

Such  being  our  view,  we  decree  this  spe- 
cial appeal  with  costs. 


io^ 


Ci'Jt 


rut  Wcfikty  ttBi'dftfitlli. 


Hulingi, 


[Vol.  tit. 
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The  loth  January  1868. 

Present : 

•The  Hon'ble  Sir  Barnes  Peacock,  A?.,  C^/'e/* 
Justice^  and  the  Hon'ble  Dwarkanaih 
Mitter,  Judge, 

Limitation — Holding^  under  an  ijara  not  adverse 
possession — Remand  for  re-trial  not  allowable 
where  the  defective  finding^  is  the  ground  of 
appeal. 

Case  No.  1719  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Stidder  Ameen 
of  Chittagong^  dated  the  ist  May  t86y, 
affirming  a  decision  passed  by  the  Moonsiff 
of  Sutideep,  dated  the  20th  September 
1S66. 

Mohomed  Ahsan  and  others  (Defendants), 

Appellants, 

versus 

Mahomed  Yasin  (Plaintiff  j^  Respondent. 

Moulvie  Murhumut  Hossein  for  Appellants. 

No  one  for  Respondent. 

\Ti  a  suit  brought  in  1273  to  recover  possession  of 
certain  land  alleged  to  have  been  purchased  in  12C2, 
plaintiff  alleged  that  defendant  held  the  property  up  to 
1265  under  an  ijara»  and  defendant  pleaded  that  he  had 
been  in  possession  under  a  prior  purchase  from  the  same 
vendor  in  1257. 

Help  that,  if  defendant  paid  rent  under  an  ijara,  limi- 
tation would  reckon  from  the  time  at  which  the  ijara 
expired,  and  not ,  from  the  date  of  the  plaintiff's 
purchase. 

■  Where  the  ground  of  regular  appeal  to  the  Ix)wer 
Appellate  Court  was  that  the  Court  of  first  instance 
ought  to  have  found  that  an  ijara  existed,  it  was  the 
duty  of  the  Appellate  Court  to  determine  whether  that 
fact  had  been  proved,  and  not  to  remand  the  case  for 
re-trial. 

Peacock^  C.y» — The  plaintiff  in  this  case 
sued  to  recover  possession  of  certain  land, 
alleging  that  he  purchased  it  in  Bysa':k 
1262,  corresponding  with  1855,  ^^^  that  the 
defendant  held  the  property  up  to  1265, 
corresponding  with  1858,  under  an  ijara 
which  had  been  reaewed.  The  suit  was 
biougbt  in  1272. 

The  defendant  set  up  as  a  defence  that 
he  had  been  in  possession  under  a  prior 
purchase  from  the  same  vendor  in  the  year 
1257,  and  that  the  plaintiff's  suit  was  barred 
by  limitation. 

If  the  defendant  really  held  under  an  ijaYa 
which  expired  in  1256,  and  paid  rent  under 
that  ijara,  then  the  plaintiff's  suit  was 
brought  within  the  period  of  12  years  from 
the  time  at  which  the  ijara  expired,  and 
was  not  barred  by  limiiation. 


In  cases  of  Special  Appeal,  the  record 
sent  up  to  this  Court  ought  always  to  show 
the  grounds  of  appeal  from  the  decision  of 
the  Court  of  first  instance ;  and,  if  there  has 
been  an  appeal  from  a  re-trial  upon  a  remand» 
the  grounds  of  the  first  appeal,  as  well  as 
of  the  second  appeal  10  the  Lower  Appellate 
Court,  ought  to  be  sent  up.  In  the  present 
case,  there  have  been  two  appeals  from  Hbm 
Court  of  first  instance  to  the  Lower  AppeU 
late  Court :  1st,  an  appeal  from  the  decision 
in  the  first  instance;  and,  2ndly,  an  appeal 
from  a  trial  upon  a  remand  of  the  case  Ykj 
the  Principal  Sudder  Ameen  upon  the  Unl 
appeal.  '  The  Principal  Sudder  Ameen  has 
neglected  to  send  up  to  this  Court  the  firsl 
petition  of  appeal  to  him.  We  are,  there* 
fo*re,  unable  to  find  what  were  the  groonds 
of  appeal  otherwise  than  from  the  recital  of 
them  in  the  decree  by  which  the  case  was 
remanded  by  him. 

The  Court  of  first  instance,  upon  the  first 
trial,  found  that  the  ijara  was  not  proved; 
and  from  the  grounds  of  appeal,  as  recited 
in  the  decree  of  remand,  it  appears  that 
the  only  *ground  of  appeal  to  the  Prin* 
cipal  Sudder  Ameen  from  that  decisioa 
was  that  the  Moonsiff  ought  to  have  found 
upon  the  evidence  that  the  defendant  held 
under  an  ijara.  It  appears  that  the  Prin- 
cipal Sudder  Ameen  was  guilty  of  g-reat 
negligence  in  trying  the  first  appeal,  besides 
exhibiting  great  ignorance  of  the  law. 

He  finds,  first,  that  limitation  dated  ■ 
from  the  time  of  the  plaintiff's  purchase,  ' 
which,  in  the  present  case,  was  not  tvrelve 
years  before  the  commencement  of 
the  suit.  If  this  were  so,  then,  if  the  plaint- 
iff's vendor  had  been  barred  by  limitation, 
he  would  still  have  had  the  power  of  con- 
veying to  the  plaintiff  a  good  cause  of 
action.  A  knowledge  of  the  rudiments  of 
law  would  have  prevented  the  Principal 
Sudder  Ameen  from  falling  into  such  an 
error. 

In  the  second  place,  the  ground  of  appeal 
being  that  the  Aloonsiff  ought  to  have  found 
that  an  ijara  existed,  it  was  the  duty  of 
the  Principal  Sudder  Ameen  upon  regular 
appeal  before  him  to  hav^  determined  whe- 
ther it  was  proved  that  the  defendant  held 
under  an  ijara  or  not.  Instead  of  doing- 
that,  he  says  in  his  judgment  by  which  he 
remanded  the  case,  *'If  it  is  true  that  the 
defendants  have  been  in  possession  under 
an  ijara  granted  by  the  former  proprietor, 
as  alleged  by  the  plaintiff,  or  that  the  de- 
fendant Sahebana  has  been  in  possession  as 
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\  a  bovladar  or  ryot,  then  that  possession 
aost  be  considered  as  the  possession  of  the 
knocr  proprietor." 

Thirdly^  the  Principal  Sudder  Ameen 
srrs  that,  the  defendant's  possession  being 
based  on  a  bill  of  sale,  that  possession 
voold  go  for  nothing  if  the  bill  of  sale  is 
Mt  proved,  and  then  he  remands  the  case 
br  stating  that  this  appeal  be  decreed ;  that 
the  deci^on  of  the  Moonsiff  be  reversed 
and  set  aside,  and  that  the  case  be  remanded 
ID  him  :  that-  he,  after  inspecting  the  docu- 
Bcnts  and  evidence  adduced  by  both  panics, 
Bight  try  the  plaintiff's  claim,  and  the  truth 
or  otherwise  of  the  defendant's  objections  ; 
Ifid  that  the  case  be  tried  from  the  begin- 
nng.  So  that,  the  appeal  being  to  t|ie 
Fkiftcipal  Sudder  Ameen  upon  the  ground 
ftal  the  Moonsiff  ought  to  have  found  that 
Ibe  ijara  existed,  he  sent  the  case  back 
to  the  Moonsiff  to  try  the  case  from  the  be- 
fiDtttng,  which  involved  the  question  as  to 
whether  the  ijara  existed  or  not. 

The  Moonsiff,  on  the  second  trial,  found 
Aat  the  plaintiff's  purchase  deed  was  true, 
lad  the  defendant's  purchase-deed  was  false, 
ttd  under  the  directions  which  had  been 
fiitn  in  the  first  decision  of  the  Principal 
Sudder  Ameen  decreed  for  the  plaintiff. 

#  The  defendant  again  appealed  upon  the 
lioinid  of  limitation,  and  then  the  Principal 
Sadder  Ameen  again  exhibited  a  very  great 
Octree  ctf  carelessness,  for  he  says  that  the 
Meoosiff  on  the  first  trial  found  that  the 
Afendants   were  in    possession    under    an 

'  ^m-lease,  and  dismissed  the  plaintiff's 
dft'im,  holding  it  to  have  been  barred  by 
faiitation ;  whereas  the  Moonsiff  found  that 
Ae  ijara  was  not  proved,  and  the  ver}' 
giOBad  of  appeal  to  the  Principal  Sudder 
Ameen  was  that  the  ^loonsiff  had  not  found 
that  the  defendants  held  under  an  ijara, 
as  be  ought  to  have  done  according  to  the 
evidence. 


It  is  quite   clear  that,   if   the  defendant 

lad  held  adversely  for  more  than  12  years 

before  the  commencement  of  the  suit,  the 

.  pUmiffs  claim   was   barred   by  limitation, 

*  and  that  he  had  no  right  to  succeed  whether 

Ike  defendant  proved  his  purchase-deed   or 

lOL    But    the     Principal     Sudilcr    Ameen 

famd  that  the  pl^inliff  was  entitled  to  suc- 

,  cecd,  because  the  defendant  had  not  proved 

lii  purchase- deed.     We  cannot,  upon  spe- 

«>tl  apfieal,   go   into   the   evidence   in   the 

oinc    for    ilie    purpose    of    determining 


I 


whether  the  ijara  existed  or'  not ;  and, 
consequently,  this  case  must  be  remanded 
to  the  Principal  Sudder  Ameen  to  determine 
whether  the  defendant  held  under  an  ija- 
ra or  not  ;  and  now,  notwithstanding  the 
second  trial  by  the  Moonsiff,  the  decision  of 
the  second  appeal  by  the  Principal  Sudder 
Ameen,  and  this  special  appeal  to  the  High 
Coiirt,  the  parties  are  precisely  in  the  same 
position  in  which  they  were  when  the  first 
appeal  was  heard  by  the  Principal  Sudder 
Ameen,  and  all  the  expense  which  has  been 
incurred  and  all  the  litigation  and  delay 
which  have  taken  place  since  the  hearing  of 
the  first  appeal  by  the  Principal  Sudder 
Ameen  on  the  13th  of  August  1866,  have 
been  wholly  useless,  and  caused  by  his  not 
having  properly  considered  the  case  when  it 
was  then  before  him  ;  and  all  this  for  a  small 
piece  of  land  valued  at  32  rupees. 

In  determining  the  question  whether  the 
defendant  did  or  did  not  hold  under  an  ijara, 
we  think  it  right,  in  order  to  prevent  further 
litigation  and  expense,  to  inform  the  Princi- 
pal Sudder  Ameen  that  the  onus  of  proving 
that  fact  lies  upon  the  plaintiff.  The  costs 
of  this  appeal  are  to  be  paid  by  the  respond- 
ent. Let  the  costs  of  the  suit  and  of  the 
two  appeals  to  tlie  Lower  Appellate  Court  be 
paid  by  the  party  who,  according  to  ^he  final 
determination,  fails  in  the  suit. 

Let  this  case  be  sent  to  the  Registrar,  in 
order  that  it  may  be  further  considered  with 
reference  to  the  carelessness  of  the  Principal 
Sudder  Ameen,  and  the  Registrar  is  directed 
to  take  a  note  of  the  case,  and  to  bring  it 
before  the  Chief  Justice. 


The  loth  January  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Sale  by  Hindoo  Widow— Rights  of  reversioners. 
Case  No.  1664  of  1867. 

Special  Appeal  from  a  decision  passed  hy  the 
Additional  Jud^e   of  Tirhoot,  dated  the 
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I  ilh  March  i86y,  reversing  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  of  thai 
District,  dated  the  iph  July  j86^, 

Phool  Chand  Lai  (Defendant),  Appellant, 

versus 

Rughoobuns  Suhaye  (Plaintiff),  Respondent/ 

Bahoos  Dehendro  Naraiu  Bose  and  Khettur 
Nath  Bose  for  Appellant. 

Baboo  Chunder  Mad  hub  Ghose 
for  Respondent.; 

In  a  suit  by  reversioners  to  set  aside  a  deed  of  sale 
by  a  Hindoo  widow  of  part  of  her  husband^s  estate,  on 
the  ground  that  the  money  which  it  was  necessary  to 
raise  could  have  been  raised  by  other  means,  it  was 
held  that,  if  the  widow  sold  a  largfer  portion  of  the 
estate  than  was  necessary  to  raise  the  amount  which  the 
law  authorized  her  to  raise,  the  sale  would  not  be 
absolutely  void  as  against  the  reversioners,  who  could 
only  set  it  aside  by  paying  the  amount  which  the  widow 
was  entitled  to  raise  with  interest. 

Held  also  that,  if  a  widow  elects  to  sell  when  it  would 
be  more  beneficial  to  mortgage,  the  sale  cannot  be  set 
aside  as  aga'nst  the  purchaser  if  the  widow  and  the 
purchaser  are  both  acting  honestly. 

Peacocky  C,  y, — This  is  a  suit  brought 
by  the  plaintiff  against  the  widow  of  Nursingh 
Suhaye,  deceased,  who  was  a  cousin  of 
the  plaintiff,  the  plaintiff  and  Nursingh 
Suhaye  being  the  sons  of  two  brothers. 
Nursingh  having  died  without  male  issue, 
the  plaintiffs  claim  under  the  Mitak- 
shara  Law  to  be  the  reversionary  heirs  of 
Nursingh  upon  the  death  of  his  widow,  and 
the  suit  is  brought  for  determination  of 
right  of  inheritance  by  setting  aside  several 
deeds  of  sale  by  the  widow  of  various  parts 
of  her  deceased  husband's  estate,  one  of 
which  is  the  subject-matter  of  this  appeal. 

If  there  were  any  necessity,  such  as  the 
Hindoo  Law  warranted,  for  a  sale  of  part 
of  the  property,  and  the  widow  sold  a  larger 


portion  of  the  estate  than  was  necessary 
to  raise  the  amount  which  the  law  authoc"^ 
ized  her  to  raise,  it  appears  to  me  that  tbtt 
sale  would  not  be  absolutely  void  as  agaiiuC! 
the  reversioners,  but  that  they  could  odIv 
i  set  it  aside  upon  paying  that  amount  whidW 
the  widow  was  entitled  to  raise  with  int 
est;  and,  if  the  widow  was  not  authorize 
to  sell  any  part  of  the  estate,  because 
would  have  been  more  beneficial  for  the 
versioners  that  she  should  raise  the  amocml, 
by  mortgage,  instead  of  sale,  I  am  of  opf^ 
nion  that  the  reversioners  could  not  set  asldci^ 
the  deed  of  sale  without  placing  the  piir«^ 
chaser  in  the  same  position  as  that  iici 
which  he  would  have  been,  if  the  widoW^ 
had  mortgaged  instead  of  selling.  ^ 

*I  am  not  at  all  sure  that,  even  if  it  coul£ 
be  made  out  that  it  would  have  been  mor^ 
beneficial  for  the  widow  to  mortgage  instea^ 
of  selling,  the  purchase  could  be  set  aside*j 
The   widow  takes  a  widow's  estate  by    ia*^ 


heritance  from  her  husband.     It  is 


by 

not 


an 


\ 


absolute  estate  for  all  purposes,  and  it  is  not 
merely  an  estate  for  life  ;  but  she  takes  the  ■ 
estate  of  her  husband  for  the  benefit  of  berj 
deceased  husband,  which  includes  her  owQr] 
maintenance,   and   the  performance   of    herr! 
religious  duties,  rather  than  for  the  benefitlj 
of  those  who  may  become  the  heirs  of  her 
husband  upon  her  death.     It  is  unnecessaiya 
in   this   case   to  determine   whether  ia   aQJ^^ 
case  a  widow  is  bound  to  mortgage.     Mfj^ 
impression  is,  that,  if  a  widow  elects  to  se^ - 
when  it  would  be  more  beneficial  to  moit-* 
gage,   the   sale   could   not   be  set  aside   asj 
against  the  purchaser,  if  the  widow  and  the/ 
purchaser  are  both  acting  honestly.     It  must."! 
be  remarked  that,  if  a  widow  were  bound  to  " 
mortgage,  the  interest  of  the  money  raised 
by  mortgage  must  be  paid  out  of  ihe  estate, 
and  thus  the  income  of  th«  widow  would 
necessarily  be  reduced  for  the  benefit  of  the 
reversionary  heirs. 

The  plaintiffs  in  this  case  brought  their 
action  in  the  lifetime  of  the  widow,  and 
she  was  one  of  the  defendants.  The 
death  of  the  widow  pending  the  suit  could 
not  alter  the  nature  and  object  of  the  suit 
itself,  and,  therefore^  we  must  see  what  the 
plaintiffs  asked  for  as  against  the  widow 
and  the  purchaser. 

They  did   not  ask  to  have  the  deed   set 
aside  upon  the  ground  that  the  widow  had 
sold,  whereas  she  ought  to  have  mortgao-ed 
offering  to  put  the  purchaser  in  the  situa-' 
tion  of  a  mortgagee  ;  nor  upon  the  ground 
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the  widow  had  sold  for  the  purpose  of 

ing  a  larger  amount  than  the  law  author- 

ber  to  raise,  offering  to  pay  to  the  pur- 

iscr  the  amount   which   the   widow   was 

[oil?    authorized    to    raise.      It    is    very 

iikely  that  the  plaintiffs,  when  they  com- 

^nced  this  suit,  would  have  been  willing 

pay  to  the  purchaser  out  of  their  own 

J^ets  any  amount  which  the  widow  might 

been  authorized  to  raise,  because,  even 

sy  did  so,  and  the  deeds  were  set  aside, 

would   not  have   been  entitled  to  the 

during    the    widow's    lifetime,    and 

>ly  might  never  have  been  entitled  to 

all;  for  it  was  only  in  the  event   of 

ir  surnving  the  widow  that  they  would 

re  been  entitled  to  the  inheritance.     They 

to  determine   the   right  of   inheritance 

setting  aside  the  deeds,  and  they  allege 

those  deeds  were  improperly  executed, 

because  there  was  no  necessity  to  raise 

money,  but  because  the  money,  which 

requisite,   could    have  been   raised   by 

ler  means. 

[f  they  had  asked  to  have  their  own  right 

inheritance  declared,  they  would    have 

premature,  because   it  might   happen 

they   would    not    survive    the    widows. 

-%  therefore,  as  reversioners,  atid  being 

persons  entitled   to   protect   the  estate, 

as   1  interpret  the  plaint,  to  have  it 

chred  that,  upon  the  death  of  the  widow, 

right  of  inheritance  would  attach  in  the 

way  as  if  those  deeds  had  never  been 

led ;   in  other  words,   that  the   deeds 

not  be  binding  upon  the  heirs  after 

(death  of  the  widow.    They  did  not  mean  to 

that  the  Court  should  declare  that,  upon 

death  of  the  widow,  the  persons,  who- 

they  might  be,  who  should  be  entitled 

take  by  inheritance,  might  have  the  deeds 

aside  upon  paying  the  amount  which  the 

low  was  entitled   to  raise.     If  they  had' 

50,  they  would  have  asked  what,  as  it 

irs  to   mc,   ihev   were   not  entitled  to 

.    The  Court  could  not  properly  have 

itd  in  the  lifetime  of  the  widow  that, 

her  death,   the   deeds  should   be  set 

upon  payment  by  the   persons,  who 

Id  succeed  to  the  estate,  of  the  amount 

the  widow  was  entitled  to  raise,  in- 

mch  as  it  would  be  contingent  upon  the 

[ill  0:  the  persons  who  might  succeed  to  the 

riiance    whether    they    would    pay   the 

int  or  not ;  and  the  purchaser  could  not 

irly  have  been  placed  by  a  decree  of  the 

poan  in  a  position  in  which  for  many  years 

> might  remain  in  a  state  of  uncertainty  as  to 

'  ^r  or  not  be  could  safely  expend  capital 


in  the  improvement  of  the  estate.  Such 
a  decree  would  have  been  unjust  to  the  pur- 
chaser, and  it  would  be  contrary  to 
public  policy  to  place  an  estate  in  that 
position  in  which  it  could  not  be  known 
whether  the  estate  could  be  safely  improved 
or  not. 

Under  these  circumstances,  it  appears 
to  me  that  the  only  question  for  the 
consideration  of  the  Court  is,  whether  the 
deeds  were  absolutely  void  upon  the  ground 
that  the  widow  ought  to  have  raised  the 
money  which  was  required  by  other  means 
than  by  selling  a  portion  of  the  estate.  Even 
if  we  could  go  beyond  the  pleadings,  we 
could  not  go  further  than  to  determine  the 
issue  whether  the  deeds  were  absolutely 
void  upon  the  ground  that  the  widow  was 
not  authorized  to  raise  any  money  at  all. 

Now,  it  appears  that,  with  regard  to  the 
deed  now  under  consideration,  a  portion  of 
the  purchase- money  was  raised  for  the  pur- 
pose of  paying  Government  revenue,  a 
portion  to  pay  off  a  debt  incurred  for  the 
purpose  of  performing  her  husband's  shradh, 
a  portion  to  pay  off  a  debt  contracted  to 
defray  the  funeral  ceremonies  of  her  hus- 
band, and  a  portion  to  pay  off  a  decree 
which  had  been  obtained  against  her  hus- 
band. It  appears  to  me  that  the  widow  was 
not  committing  waste  by  selling  a  portion 
of  the  estate  to  raise  those  sums,  and  that 
the  purchaser  was  justified  in  advancing  his 
money  upon  the  representations  of  the 
widow  that  she  considered  it  necessary  to  raise 
those  moneys  by  selling,  instead  of  raising 
the  moneys  either  upon  the  security  of  the 
estate  by  mortgage  or  in  any  other  way. 

It  is  clear  that  the  widow  was  not  bound 
to  borrow  the  money  upon  her  own  personal 
security,  and  to  contract  a  debt  which,  if 
she  should  die  before  she  could  be  able  to 
repay  it  out  of  the  profits  of  the  estate,  she 
would  probably  have  no  means  of  paying, 
and  thus  incur  the  guilt  of  the  sin  of  leav- 
ing debts  unpaid.  I  am  also  of  opinion  that 
the  widow  was  not  bound  to  borrow  the 
money  by  mortgaging  the  estate,  and  thus 
necessarily  reducing  the  income  to  which 
she  was  entitled  during  her  lifetime  for  the 
maintenance  of  herself  and  her  daughter, 
for  the  performance,  if  she  thought  neces- 
sary, of  pilgrimage,  and  for  other  pioper 
and  necessary  religious  duties.  But,  as  1 
have  before  remarked,  it  is  not  necessary  to 
decide  whether  the  widow  could  have  raised 
the  money  by  mortgaging  the  estate  or  a 
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part  of  it  instead  of  selling.  The  suit  is  not 
brought  to  set  aside  the  deeds  upon  putting 
the  purchaser  in  the  same  position  as  that 
in  which  he  would  have  been  if  he  had  ad- 
vanced the  money  upon  a  mortgage  of  the 
estate,  instead  of  paying  it  to  the  widow  as 
the  price  of  his  purchase.  If  the  decree  of 
the  Judge  is  right,  and  the  deeds  are  to  be 
absolutely  set  aside,  and  the  heirs  are  to  be 
entitled  to  take  back  the  estate  from  the  pur- 
chaser'  because  it  has  been  sold  instead  of 
being  mortgaged,  then  the  reversionary  heirs 
are  entitled  to  benefit  by  an  honest  mistake  of 
the  widow  (for  no  fraud  is  imputed  to  her), 
in  considering  that  it  was  better  to  sell  than 
to  mortgage. 

We  think  that  the  decree  of  the  Judge 
must  be  set  aside,  and  the  decree  of  the 
Lower  Court  dismissing  the  suit  must  be 
affirmed.  The  appellant  will  be  entitled  to 
the  costs  of  this  appeal,  and  to  his  costs  in 
the  Lower  Appellate  Court. 


The  loth  January  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

A  right  to  repudiate  a  contract  must  be  asserted 
within  reasonable  time.  . 

Case  No.  879  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  4th  February  i86y^  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District^  dated  the  i^th 
December  186^, 

Ishan  Chunder  Mojoomdar  and  others  (De- 
•   fendants).  Appellants, 

versus 

Sreekant  Nath  and  others  (Plaintiffs), 
Respondents, 

Baboo  Hem  Chunder  Banerjee 
for  Appellants. 

Baboos  Sreenath  Doss  and  Issur  Chunder 
Chuckerbutty  for  Respondents. 

Where  a  party  to  a  contract  seeks  release  from  its 
obligations  on  tne  ground  that,  for  some  reason  or 
another,  he  is  entitled  to  repudiate  it,  he  must 
assert  this  right  as  soon  after  becoming  aware  of 
it  as  he  reasonably  can.  Long  inaction  unaccounted  for 
must  be  held  in  equity  to  b.e  a  ratification  of  the  con- 
tract. 


Phear,  J. — The  plaintiffs  (zemindars)  sw 
in  this  action  to  set  aside  a  putnee-pottal 
under  which  the  defendants,  putneedars 
have  for  many  years  been  holding  lands  a 
the  plaintiffs,  and  to  recover  possession  V^ 
those  lands.  The  ground  upon  \ihich  Um 
plaintiffs  claim  to  be  entitled  to  avoid  tin 
pottah  is  that  it  was  granted  during  thdb 
minority  by  their  mother  and  guardian,  ail| 
for  that  reason  is  not  binding  upon  them. 

It  appears,  as  a  fact,  that  the  plaintiffs 
after  becoming  majors,  recovered  rent  frori 
the  defendants  as  their  putneedars  by  pro 
ceetlings  taken  in  the  Collector's  Conii 
under  Regulation  VIII.  of  1819;  and  ii 
those  very  proceedings  reserved,  in  words 
t^eir  right  to  assert  that  they  were  nol 
bound  by  the  putnee-pottah  granted  by  ihcl 
mother.  After  this,  they  allowed  the  de- 
fendants to  remain  in  undisturbed  enjoy- 
ment of  the  putnee  for  a  period  of  six  year^ 
but  without  receiving  from  them  any  rent. 

Both  the  Lower  Courts  have  decided  in 
favor  of  the  plaintiffs,  holding  that  tiK 
above-mentioned  facts  constitute  no  bar  U| 
their  right  to  recover. 

It  seeihs  to  us  clear  that,  where  a  pai^ 
to  a  contract  seeks  to  get  released  from  its 
obligations,  on  the  ground  that,  for  some 
reason  or  another,  he  is  entitled  to  repudii^ 
it,  he  must  assert  this  right  to  repudiate  ai 
soon  after  becoming  aware  of  it  as  bei 
reasonably  can.  In  the  case  before  us,  the 
plaintiffs,  by  their  proceedings  before  ihg 
Collector,  not  only  compelled  the  defendanHJ 
to  pay  them  rent  under  the  pottah  in  qnes* 
tion,  but  actually  disclosed  the  fact  that  the/ 
then  knew  they  possessed  the  right  to  ques* 
tion  the  validity,  as  against  themselves,  of 
that  pottah,  yet  they  forbore  to  take  any 
steps  to  get  rid  of  the  pottah  until  six  yeax^ 
afterwards.  This  long  inaction  is  entirely 
unaccounted  for,  and,  in  the  face  of  laches  of 
this  kind,  we  think  the  plaintiffs  cannot  he 
allowed  in  a  Court  of  equity  to  say  that  they 
have  not  ratified  the  lease  of  which  they 
have  so  long,  with  the  full  knowledge  of  the 
facts,  permitted  the  defendants  to  have  enjoy* 
ment. 

The  decision  of  the  Lower  Appellate  Court 
is,  we  think,  wrong  in  this  point,  and  must 
be  reversed.  It  follows  that  the  plaintiffs* 
suit  must  be  dismissed. 

Accordingly,  we  decree  this  appeal,  and 
dismiss  the  plaintiffs'  suit  with  costs. 
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The  nth  January  1868. 
Present : 


Hon^hle  Sir  Barnes  Peacock,  A7.,  Chief 
^Bstiety  and  the  Hon'ble  C.  Hobhouse, 
^wdge, 

for  money  pledc^insf  land  as  security — 
17  and  18,  Act  XX.  of  1866— Regis- 
r— Evidence. 

ftre9€e  to  the  Hi^h  Court  by  Baboo 
Kobin  Kissen  Paulit,  Judge  of  the  Small 
^ause  Court  at  Midnapore, 

Woodoy  Chand  J  ana,  Plaint  iff , 
versus 

Niiye  Mundul  and  Porcbh  Mundul, 
Defendants, 

bowl  for  money,  in  which  land  is  pledged  as  a  mere 
rraf  security,  i&  not  one  of  the  instruments  defined 
2,  Section  17,  Act  XX.,  iS6(),  the  registra- 
ol  vhich   IS   compulsory;   but  is  one   of    which 

rr^tration  is  optional  under  Clause  7,  Section  iS  of 
hw. 

reseption  of  such  a  bond  as  evidence,  though  net 
red.  is  not  barred  by  Section  49  of  the  Registra* 
Ad. 

Case. — Plaintiff    sues    to    recover     the 
ai  and  interest,  amounting  to  Rs.  300, 
on  a  bond  for  Rs.  252,  in  which  bond, 
obligors,   after   reciting  the   particulars 
and  the  necessity  for,  the  loan,  and  sti- 
the   period   for  re-payment,    have 
l^ed  certain  rent-paying  lands,  as  secu- 
^  for  payment,  in  the  following  terms  : — 

As  a    security    for  the    liquidation    of 
loan,  we  pledge  our  ancestral   holding 
43  beegahs  1 8  cottahs  of  lands  in  the  vil- 
of  Chundcepore  in  Pergunnah  Midna- 
Should  we  fail  to  make  good  our  debt, 
(obligee)  shall  be  at  liberty  to  sue  for 
rcco\'er  your  money  by  the  sale  of  the 
bnds,  and  of  other  moveable  and  im- 
ible    property    belonging    to  us.    No 
shall  be  preferred  to  such  sale  or 
^•cry  by  ourselves,  heirs,  or  representa- 


tives; nor  shall  we  anywise  alienate  or 
transfer  the  said  lands  until  we  repay  your 
money.  Such  alienation,  if  made  by  us, 
will  be  null  and  void,  to  which  effect  we 
execute  this  bond,"  &c. 

The  bond  has  not  been  registered,  and, 
therefore,  the  pleader  for  the  defendants 
contends  that  it  cannot  be  received  in  evi- 
dence under  Section  49^  Act  XX.  of  1866, 
on  the  ground  that  it  is  one  of  the  documents 
the  registration  of  which  is  compulsory  un- 
der beet  ion  17  of  that  Act. 

The  question  on  which  I  solicit  the  deci- 
sion of  the  honorable  Court  is,  whether  the 
bond  in  dispute  is  one  of  the  instruments 
defined  in  Clause  2,  Section  17  of  the  Re- 
gistration Act,  and  whether  or  not  it  can 
be  received  in  evidence  in  plaintiff's  suit  for 
money,  in  which  a  simple  money-decree, 
such  as  will  not  affect  the  immoveable  pro- 
perty mentioned  in  the  deed,  is  sought  or 
applied  for  ? 

I  am  of  opinion  that  the  land  is  pledged 
as  a  mere  collateral  security,  and  that  the 
bond  is,  to  all  other  intents  and  purposes,  a 
simple  bpnd  for  money  lent,  the  registration 
of  which  is  optional  under  Clause  7,  Section 
18  of  the  Act  quoted  above.  Section  49  of 
the  same  evidently  refers  to  those  instru- 
ments which  affect  immoveable  property, 
and  provides  that  the  property  comprised 
in  such  instruments  will  not  be  affected  by 
them  if  they  are  not  registered.  But,  as  no 
immoveable  property  will  be  affected  by  the 
personal  or  money- decree  sought  by  the 
plaintiff,  who  has  relinquished  whatever 
lien  was  bestowed  on  him  on  the  property 
pledged  by  the  bond,  I  think  that  this 
bond  can  be  admitted  in  evidence  for  the 
purposes  of  the  present  suit. 

The  judgment  of  the  High  Court  tvas 
delivered  as  follows  by — 
Peacocky   C,  J, — We  are  of  opinion  that 
the  view  taken  by  the  Judge  of  the  Small 
Cause  Court  is  correct. 
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The  iilh  January  1868. 

Present: 

The  Hon'ble'Sir  Barnes  Peacock,  Kt,,  Chief 

Justice,   and   the  Hon'ble  C.  Hobhouse, 

Judge, 

Jurisdiction— Definition   of   the   term  "place" 
in  Section  19  of  the  Mutiny  Act 

Reference  to  the  High  Court  hy  the  Deputy 
Commissioner  of  Darjeeling  ^ and  Ex- 
officio  Judge  of  the  t^mall  Cause  Court 
within  the  Hill  Territory  of  the  District, 
dated  the  2gth  July  i86y, 

Hosseinee  Khidmutgar 
versus 
Lieutenant  Dickinson. 

Crt^^.—VVh^ther  (Section  99  of  the  Mutiny  Act  not- 
withstanding) the  defendants  in  certain  cases,  residents 
of  Sinchal  and  JuUapahar,  who  are  ordinary  persons 
amenable  to  that  Act,  are  or  are  not  within  the  juris- 
diction of  the  Deputy  Commissioner  of  Darjeeling  as 
ex'officio  Judge  of  the  Small  Cause  Court  within  the 
Hill  Territory  of  the  District. 

Held  that  the  defendants  are  not  amenable  to  the 
jurisdiction  of  the  Small  Cause  Court. 

1 1  ELD  also  that  the  word  **  place"  in  Section  99  of  the 
Mutiny  Act  is  not  used  in  the  limited  sense  supposed  by 
the  Judge  of  the  Small  Cause  Court  (who  held  that  *  a 
place  must  have  limits,'  and  referred  to  Webster's  defini- 
tion "afortified  town  or  post,  a  fortress,  a  fort"),  and  that 
Sinchal  and  JuUapahar  are  places  in  India  beyond  the 
jurisdiction  of  the  Small  Cause  Court  in  Calcutta,  and 
that  the  actions  were  cognizable  only  by  a  Military 
Court  of  Requests. 

Case. — The  jurisdiction  of  this  Court  has 
been  laid  down  by  Government  to  extend  to 
the  ordinary  jurisdiction  of  the  Deputy 
Commissioner  in  the  Hill  Tracts  of  Darjee- 
ling, but  exclusive  of  the  Terai  and  Dalim- 
kote  sub-division,  vide  Calcutta  Gazette  of 
the  8ih  May  1867,  page  884,  and  I  beg 
leave  to  submit  for  the  orders  of  the  High 
Court  whether,  Section  99  of  the  Mutiny  Act 
notwithstanding,  the  defendants  in  the  cases 
noted  in  the  margin,*  who  are  ordinary 
«KT  u      •       vuM      persons   amenable 

mutS*  ^^'       '"°''  to  ^he  Mutiny  Act, 

tersus  are  withlnthejuris- 

Lieutenant  Dickinson.  diction      of       this 

No.  66,  Nuseeruodeen  n^,^^*  ^^  «^f 

versus  Court  Or  not. 

Khoda  Buksh  &  Mahomed  I  am  of  opinion 

..     ^     Khan.  that  they  are  with- 

No.  67,  row  vs.  Ditto.  .      .i        •      •   j-   ..• 

No.  70,  Moshabar  Moodee       I^  the    jurisdiction 

vs.  Ditto.  of  this  Court,  the 

No.  71,  Chimniwala  vs.  ggth  Section  of  the 

l^»ttO.  <1      *•      .  A      4.  * 

No.  72,  Dhummo  Sirdar  Mutiny     Act    not- 

vs.  Ditto.  withstanding,  and 

No.  83,  Mahomed  Khan         my  reasons  forhold*- 

tersus  ■         iL*  •    • 

PejoandPow.  ^^ff    ^hlS     opinion, 

Messrs.  Doyle  and  Co.  are  aS  follows  : — 

r    .^•^''hm-  The  99th  Section 

Captam  Dobbm.  ^  .,       ??  ..         1    . 

^  of  the  Mutiny  Act 


commences  with  these  words:  "In  all  plaa 
in  India,  where  any  body  of  Her  Majesty" 
Forces  may  be  serving,"  &c.;  and  further 
it  is   laid   down  that  "  all    personal    actioi 
against  officers,  &c.,  shall  be  cognizable  ' 
fore  a  Court  of  Requests,  and  not  elsewhei 
provided   the   value  in    question    shall    n< 
exceed  Rs.  400,  and  that  the  defendant 
a  person  of  the  above  description  when 
cause  of  action  arose.'' 

To  make  a  case  cognizable  by  a  MilitJ 
Court  of  Requests,  the   defendant  must 
of  a  certain    class  serving  with   a  body 
troops  in   a  certain  place.     A    place    mi 
have   limits.     On   referring  to   one   of    tl 
best  Didionaries   (Webster),  I  find   that, 
*^  military  affairs,"  a  place  means  **  a  U 
ffed  town  or  post ;  a  fortress  ;  a  fort." 

I  presume  that,  where  there  are  no  limU 
the  provisions  of  Section  99  are  not  ap[ ' 
cable,  and,  therefore,  do  not  bar  the  jurisdi 
tion  of  a  Small  Cause  Court  over  offia 
and  others  serving  with  a  body  of  troops. 
The  defendants  in  the  first  six  cases  qi 
ed  are  residents  of  Sinchal,  and  at  the  til 
the  cause  of  aftion  arose  were  attached 
a  Wing  of  Her  Majesty's  sSih  Foot,  eqi 
valent  to  half  a  battalion.  The  boundai' 
of  Sinchal  have  never  been  laid  down 
the  manner  contemplated  by  Sedion  5  .i 
Regulation  XX.  of  18 10. 

The  remaining  defendant,  at  the  time 
cause  of  aftion  arose  was  resident  of  Jul 
pahar,  and  was  attached  to  the  Convalej 
Depot,  a  detachment  of  troops  of  slrei 
less  than  half  a  baitalio.i.    JuUapahar  has 
known  limits. 

1  am,  accordingly,  of  opinion  that  the  vA 
of   the   defendants,    who,    at   the    time 
causes   of   adion   arose,   were   attached 
troops  serving  in  India,  but  in  no  partici 
place,  are  liable  to  the  jurisdidion  of  the  Si 
Cause  Court  of  Darjeeling. 

The  judgment  of  the  High  Court  teas  delivet 

as  foUoivs  hy — 

Peacock y  C.  J. — Ir  appears-  to  us  that 
defendants  are  not  amenable  to  the  juris< 
tion  of  the  Small  Cause  Court.  We  think 
the  word  '*  place  "  in  Sedion  99  of  the  Mi 
Ad  is  not  used  in  the  limited  sense  in  whictlj 
has  been  construed  by  the  Judge  of  the  Si 
Cause  Court.     We  are  of  opinion  ihat 
chal  and  JuUapahar  are  places  in  India 
yond  the  jurisdidion  of  the   Small   Cs 
Court  in  Calcutta,  and  that,   as   a  bodjr.^ 
Her  Majesty's  Forces  was  serving  in  each- 
those  places,  the  adions  were  cognizable  oi 
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The  11th  January  1868. 
Present: 

.|he  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justicey  and   the  Hon'blc  C.  Hobhouse, 
Jitdge, 
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If  a  MUitarx  Court  of  Requests  under  the 
&dtao  above  quoted. 

We  presume   that  the  causes  of   action 
4fid  not  exceed  400  rupees. 


to  recoyer  Pleaders'  fees — 
Section  s  Rerplatioii  XX.,  xSia—Clause  a 
Section  I,  Act  XIV.,  1859. 

Miference  io  the  High  Court  by  Mr.  W. 
W.  Linton,  Additional  Principal  Sudder 
Ameem  of  Dacca. 


Mohun  Goswamy,  guardian  of  Kissory 
Mohim  Roy,  minor  (one  of  the  Defendants), 
Appellant, 

versus 

Ibot  Giunder  Mookerjee  (Plaintiff),  Shosan- 
ko  Mohun  Roy,  and  Lolit  Mohun  Roy 
(Defendants),  Respondents. 

Annk  brought  to  recover  fees  due  to  plaintiif  as  pleader 
'  «at9  was  held  to  be  barred  by  limitation  as  in- 
after  3yws,  that  beinp  the  period  of  limitation 
ise  in  which  the  defenoants  nad  ag^reed  to  pay 
fees  accor^n^  to  law,  sach  ag'reement  being-  an 
jitioB  for  tiie  payment  of  money  within  the  meaning 
#Sninn  ^  Regniatioo  XX.  of  1812,  and  that  being  also 
VI&Bitabon  applicable,  under  Clause  9,  Section  1 ,  Act 
Iff'  of  1859,  in  the  other  cases  in  which  there  was  no 
engagement  to  pay  the  fees. 


Case. — This  suit  was  instituted  by  the 
Ifhittiff  to  recover  from  the  defendants  the 
of  Rs.  71-4-6,  due  to  him  for  fees  as 
'4  pleader  in  three  several  suits  wherein  he 
«u  engaged  by  the  defendants  in  the  de- 
fence thereof ,  and  Rs.  34-9-6  for  interest  due 
M  the  said  sum  of  Rs.  71-4-6,  making  a 
tel  of  Rs.  105-14.  The  plaintiff  obtained 
■#  decree  in  the  Lower  Court  for  the  full 
of  his  claim. 

One  of   the    defendants,    Rash    Mohun 
QMvuny,  guardian  of  Kissory  Mohun  Roy,  a 
;  appeals  to  this  Court  on  the  following 
viz. : — 

(1.)  The  decision  of    the    Lower  Court 
^  Aoaid  be  reversed,  as  the  claim  of  the  plaint- 
[  K  bas  been  barred  by  the  law  and  pre- 
r  ccdeott  in  force. 

I  VoLDL 


(2.)  The  Lower  Court  holds  that  sufficient 
time  was  given  to  adduce  proofs.  This  was 
not  the  case,  for  the  suit  was  instituted  on 
the  25th  of  August,  and  was  disposed  of  on 
the  3rd  of  October. 

(3.)  We  were  served  with  a  summons  a 
little  before  the  case  was  disposed  of;  we 
could  not,  therefore,  bring  forward  sufficient 
proofs  lo  prove  our  allegation.  The  Lower 
Court  was  wrong  in  not  giving  us  time  to 
enable  us  to  bring  forward  our  proofs,  al- 
though we  prayed  for  it. 

(4.)  It  was  illegal  for  the  Lower  Court  to 
shift  the  onus  probandi  on  the  defendants,  as 
also  to  give  a  decree  for  interest. 

On  the  hearing  of  the  appeal,  the  appel- 
lant's pleader,  abandoning  his  other  grounds 
of  appeal,  urged  the  two  following  : — 

(i.)  That  the  plaintiff's  claim  was  barred 
by  limitation. 

(2.)  That  the  Lower  Court  was  wrong  in 
allowing  interest  on  the  sum  due  to  plaintilBf 
as  his  fees. 

The  three  vakalutnamahs  (the  subject- 
matter  of  this  suit)  have  not  been  filed  as 
exhibits  in  this  suit ;  neither  has  the  Lower 
Court  raised  the  issue  whether  the  defend- 
ants executed  the  vakalutnamahs  or  not,  nor 
has  any  evidence  as  to  the  execution  of  the 
vakalutnamahs  been  taken  by  the  Lower 
Court.  The  defendants  appeared  and  put 
in  their  written  statement  wherein  they 
pleaded  as  follows  : — 

(i.)  The  plaintiff's  claim  ought  to  be 
dismissed,  inasmuch  as  this  suit  was  not 
instituted  within  three  years. 

(2.)  Payment. 

(3.)  As  we  agreed  to  pay  no  interest,  the 
plaintiff  cannot  get  a  decree  for  the  same. 

The  appellant's  pleader  admitted  the 
execution  of  the  vakalutnamahs  by  appel- 
lant. 

I  am  of  opinion  that  the  plaintiff's  suit  is 
not  barred  by  the  Statute  of  Limitation. 
Clause  9,  Section  i  of  Act  XIV.  of  1859, 
enacts  as  follows  : — 

"To  suits  to  recover  money  lent  on 
interest  or  for  breach  of  any  contract — the 
period  of  three  years  from  the  lime  when 
the  debt  became  due,  or  when  the  breach  of 
contract  in  respect  of  which  the  suit  is 
brought  first  took  place,  unless  there  is  a 
written  engagement  to  pay  the  money  lent 
on  interest  or  a  contract  in  writing  signed 
by  the  party  to  be  bound  thereby,  or  by  bis 
duly  authorized  agent/' 
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Clause  lo,  Section  i  of  the  above-men- 
tioned Act,  enacts  as  follows :  "  To  suits 
brought  to  recover  money  lent  on  interest  or 
for  the  breach  of  any  contract  in  cases  in 
which  there  is  a  written  engagement  or 
contract^  and  in  which  such  engagement  or 
contract  could  have  been  registered  by  virtue 
of  any  law  or  regulation  in  force  at  the 
time  and  place  of  the  execution  thereof,  the 
period  of  three  years  from  the  time  when 
the  debt  became  due,  or  the  breach  of  con- 
tract in  respect'  of  which  the  action  is 
brought  first  took  place,  unless  such  engage- 
ment or  contract  shall  have  been  registered 
within  six  months  from  the  date  thereof." 

From  the  Clauses  of  Section  i  of  the 
above-mentioned  Act,  it  appears  that  the 
period  of  limitation  is  three  years,  if  there 
is  no  written  contract,  or  if  there  is  a  written 
contract  not  registered  within  six  months 
from  the  date  thereof. 

Now,  the  question  arises,  could  the  con- 
tracts, which  are  admitted  by  the  appellant's 
pleader  to  be  executed  by  appellant,  be  re- 
gistered or  not  ?  I  am  not  aware  of  any 
law  or  regulation  in  force  at  the  lime 
of  the  execution  of  the  vakalutnamahs, 
which  could  have  enabled  the  plaintiff  to 
register  them.  I  have  carefully  looked 
through  the  Acts  and  Regulations,  and  can 
find  no  Regulation  or  Act  by  which  documents 
of  this  description  could  be  registered. 

Regulation  XX.  of  1812,  Section  5,  Clause 
i;  enacts  as  follows  : — 

"The  person  holding  the  office  of  Regis- 
trar of  Deeds  is  likewise  hereby  authorized 
and  required,  from  and  after  the  first  of 
January  1813,  to  register  bonds,  promis- 
sory notes,  and  generally  all  obligations  for 
the  payment  of  money.  Provided,  however, 
that  such  register  shall  only  be  made  on  the 
application  in  person  or  by  the  representa- 
tive of  the  parly  by  whom  the  said  bonds, 
promissory  notes,  or  other  obligations,  may 
have  been  executed." 

By  the  above  Regulation,  the  Registrar  of 
Deeds  could  not  register  documents  such  as 
these  are.  If  the  documents  could  be  regis- 
tered, the  limitation  of  three  years  would  ap- 
ply ;  as  they  could  not  be  registered,  Clause 
16,  Section  i,  is  applicable  to  them,  and  the 
period  of  limitation  is  six  years  from  the 
time  when  the  cause  of  action  arose. 

Two  suits  in  which  the  plaintiff  was  en- 
gaged for  the  defence  were  decided  on  the 
19th  of  July  1862. 


1 


The  third  one,  in  which  the  plaintifif  wai 
also  engaged  for  the  defence,  was  decided  on 
the  23rd  of  June  1863,  and  the  cause  of  action 
arose  when  the  decision  in  those  suits  wen 
passed,  vide  the  decisions  of  the  High  Cooi^ 
in  the  following  cases  : —  , 

Dwarkanath  Moitro  w.  T.  J.  Renny,  vd| 
5,  Weekly  Reporter,  page  i,  Small  Caus^ 
Court  references.  1 

Kassee  Nauth  Roy  Chowdree  vs.  Issoj 
Chunder  Mookerjee,  Weekly  Reporter,  vol 
5,  page  297,  Civil  Rulings. 

I  have  sent  for  and  inspected  three  vakl^ 
futnamahs,  and  find  they  do  not  make  any  pm 
vision  for  the  payment  of  interest.  Tl^ 
Lower  Court  was,  therefore,  wrong  to  alloi 
interest  when  the  documents  are  silent  U 
to  the  payment  of  it.  j 

The  appeal  is  dismissed  with  costs  on  tH 
first  ground  of  appeal,  and  the  judgmei 
of  the  Lower  Court  reversed  on  the  se 
ground  of  appeal,  with  costs  in  pro|>ortioQ« 

I  have  dismissed  this  appeal  conlin 
upon  the  opinion  of  the  Hon'ble  the  Jo 
of  the  High  Court  on  the  point  of  limitati 

The  judgment  of  the  High  Court  u^as 
delivered  as  follows  by — 

Peaco(kf  C,  y, — We  are  of  opinion 
the  suit  w*as  barred  by  limitation  as  regj 
the    fees    in  all    of    the    three  cases. 
the   vakalutnamah    of  the   2  5ih   of  Bys 
1 270,  the  defendants -agreed  lo  pay  the  fec«l 
cording  to  law.     That  was  an  obligatidj^ 
the  payment  of  money,  and  might  have 
registered  under  Section  5,  Regulati6n  XX^ 
181 2.     Consequently,   three  years  was. 
period  of  limitation.     The  two  other 
lutnamahs  contained  no  contract  on  the  |KU 
the  defendants  to  pay  the  fees,  and  conse< 
ly  there  was  no  written  engagements  tq  j 
them.    The  suit,  as  regards  the  fees  doet 
business  done  under  those  vak&lutnai 
comes  under  the  rule  laid  down  in  Claw 
Section   i   of  Act  XIV.  of  1859;  and 
period  of  limitation  is  also  three  years. 
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The  nth  January  1868. 
Present : 

rhe  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son.  Judges. 

biiCourt's  Appellate  Jnrisdiction— Act  VIII., 
^59^  and  Sectioo  zx,  Act  XXIII.,  1861— Sec- 
tioa  IS  Letters  Patent 

\  Case  No.  49  of  1867. 

Apflicailon  for  Revieiv  of  Judgment  passed 
hfihe  HonbU  Justices  G.  Loch  and  A.  G, 
'  Macpherson^  on  the  2gth  May   iS6j,  i(f 
f  Miscellaneous  Appeal  No.  402  of  i'%6. 


Gobind  Nath  Sandyal  and  others 
(Appellants),  Petitioners^ 

versus 

coomar  Ghose  (Respondent),  Opposite 
Party. 


.3ahoos  Onookool  Chunder  Mookerjee  and 
Mohinee  Mohun  Roy  for  Petitioners. 

Romesh  Chunder  Mitter  for  Opposite 
Party. 

„  Hifh  Court  cannot  admit  an  appeal  which  Act 

.<rfi8s9  and  Section  1 1,  Adl  XXIIl.  of  1861,  do  not 

Section  15  of  the  Charter  does  not  apply  to  the 


\SjKk^  J. — ^We  think  this  application  for 
must  be  admitted,  for  we  find  that 
>mar  Ghose,  who  was  the  appellant 
us,  was  no  party  to  the  suit  between 
Sandyals  and  Bhnttacharjees,  and  it  was 
aecution    of   the   decree    obtained    by 
Soadyals  In  that  suit  that  the  order  ap- 
against  vras  passed.    It  is  urged  by 
opposite  party  that,  under  Section  15 
Charter  Ad,  this  Court  had  power  to 
;  but  we  do  not  think  that  law  appli- 
to  the  case  now  before  us,  which  is 
whether  this  Court  could  admit  an 
which  the  law  (A6t  VIII.  of  1859  and 
II  of  Ad  XXIIL  of  i86i)  does  not 
bt.  We  think  it  could  not.  We,  therefore, 
the  order  passed  by  us  on  29th  May 
^a&d  dismiss  the  appeal  with  costs. 


The  13th  January  1868.. 

Present : 

The  Honble  H.  V.  Bayley  and  W.  Markby, 

Judges. 

Partition— Compensation  claimed  by  trespasser. 

Case  No.  979  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Jugohundhoo  Banerjee,  Principal 
Sudder  Ameen  of  Nuddea^  dated  the  jth 
February  i86j,  affirming  a  decision  passed 
by  the  Moonsiff  of  Santipore,  dated  the 
26th  September  1866. 

Mudhoo  Soodun  Chatterjee  (Defendant), 

Appellanty 

versus 

Juddooputty  Chuckerbutty  (Plaintiff), 
Respondent. 

Baboos  Gopal  Lai  Mitter  and  Anund 
Chunder  Ghossal  for  Appellant. 

Baboo  Chunder  Madhub  Ghose 
for  Respondent. 

Where  plaintiff  sued  for  certain  land  in  dispute  as  his 
own,  and  the  Lower  Court  found  that  it  was  his  share» 
and  that  defendant  held  his  separately,  no  further  formal 
partition  was  held  to  be  necessary. 

Equitable  compensation  was  held  not  to  be  due  to  a 
defendant  who  had  trespassed  and  built  a  wall  on  plaint- 
iff's land. 

Bayley,  J. — The  grounds  taken  in  this 
special  appeal  are  that,  under  the  precedent. 
Full  Bench,  Volume  VI.,  Weekly  Reporter, 
page  228,  the  special  appellant  should  have 
equitable  compensation  for  the  wall  he  built ; 
2nd,  that  there  was  no  formal  partition. 

Plaintiff  sued  for  the  land  in  dispute  as  his 
own,  on  which  defendant  had  trespassed  and 
built  a  wall.  Defendant  claimed  the  land 
as  his  jointly  with  plaintiff. 

The  Lower  Courts  on  evidence  found  that 
the  land  was  in  plaintiff's  own  share,  and 
that  the  defendant  held  his  separately.  This 
was  a  finding  of  fact  on  which  no  special  ap- 
peal can  lie,  and  no  further  formal  partition 
is  necessary. 

As  to  equitable  compensation  being  due 
to  special   appellant   under   the    precedent 
cited,  we  thii]^  that  it  does  not  apply,  be- 
cause it  contemplates  the  case  of  an  admitted 
I  sale  by  a  vendor  in  possession  ;  whereas  here 
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Clause  lo,  Section  i  of  the  above-men- 
tioned Act,  enacts  as  follows :  "  To  suits 
brought  to  recover  money  lent  on  interest  or 
for  the  breach  of  any  contract  in  cases  in 
which  there  is  a  written  engagement  or 
contract,  and  in  which  such  engagement  or 
contract  could  have  been  registered  by  virlue 
of  any  law  or  regulation  in  force  at  the 
time  and  place  of  the  execution  thereof,  the 
period  of  three  years  from  the  lime  when 
the  debt  became  due,  or  the  breach  of  con- 
tract in  respect"  of  which  the  action  is 
brought  first  took  place,  unless  such  engage- 
ment or  contract  shall  have  been  registered 
within  six  months  from  the  date  thereof." 

From  the  Clauses  of  Section  i  of  the 
above-mentioned  Act,  it  appears  that  the 
period  of  limitation  is  three  years,  if  there 
is  no  written  contract,  or  if  there  is  a  written 
contract  not  registered  within  six  months 
from  the  date  thereof. 

Now,  the  question  arises,  could  the  con- 
tracts, which  are  admitted  by  the  appellant's 
pleader  to  be  executed  by  appellant,  be  re- 
gistered or  not  ?  I  am  not  aware  of  any 
law  or  regulation  in  force  at  the  time 
of  the  execution  of  the  vakalutnamahs, 
which  could  have  enabled  the  plaintiff  to 
register  them.  I  have  carefully  looked 
through  the  Acts  and  Regulations,  and  can 
find  no  Regulation  or  Act  by  which  documents 
of  this  description  could  be  registered. 

Regulation  XX.  of  1812,  Section  5,  Clause 
i;  enacts  as  follows  : — 

"The  person  holding  the  office  of  Regis- 
trar of  Deeds  is  likewise  hereby  authorized 
and  required,  from  and  after  the  first  of 
January  1813,  to  register  bonds,  promis- 
sory notes,  and  generally  all  obligations  for 
the  payment  of  money.  Provided,  however, 
that  such  register  shall  only  be  made  on  the 
application  in  person  or  by  the  representa- 
tive of  the  parly  by  whom  the  said  bonds, 
promissory  notes,  or  other  obligations,  may 
have  been  executed." 

By  the  above  Regulation,  the  Registrar  of 
Deeds  could  not  register  documents  such  as 
these  are.  If  the  documents  could  be  regis- 
tered, the  limitation  of  three  years  would  ap- 
ply ;  as  they  could  not  be  registered,  Clause 
16,  Section  i,  is  applicable  to  them,  and  the 
period  of  limitation  is  six  years  from  the 
time  when  the  cause  of  action  arose. 

Two  suits  in  which  the  plaintiff  was  en- 
^ged  for  the  defence  were  decided  on  the 
19th  of  July  1863. 


The  third  one,  in  which  the  plaintiff 
also  engaged  for  the  defence,  was  decided  01 
the  23rd  of  June  1863,  and  the  cause  of  acticM 
arose  when  the  decision  in  those  suits  we^j 
passed,  vide  the  decisions  of  the  High  Gov 
in  the  following  cases  : — 

Dwarkanalh  Moilro  vs.  T.  J.  Renny,  'vlj 
5,  Weekly  Reporter,  page  i,  Small  Camj 
Court  references. 

I 

Kassee  Nanth  Roy  Chowdree  vs.  Isstt 
Chunder  Mookerjee,  Weekly  Reporter,  voj 
5,  page  297,  Civil  Rulings.  i 

I  have  sent  for  and  inspected  three  vaka 
futnamahs,  and  find  they  do  not  make  any  pmi 
vision  for  the  payment  of  interest.  TW 
Lower  Court  was,  therefore,  wrong  to  alloii 
interest  when  the  documents  are  silent  a| 
to  the  payment  of  it. 

The  appeal  is  dismissed  with  costs  on  th^ 
first  ground  of  appeal,  and  the  jtidgmed 
of  the  Lower  Court  reversed  on  the  secon^ 
ground  of  appeal,  with  costs  in  proportion. 

I  have  dismissed  this  appeal  contingenl 
upon  the  opinion  of  the  Hon'ble  the  Judgd 

of  the  High  Court  on  the  point  of  ItmitatiOi 

i 

The  judgment  of  the  High  Court  was 

delivered  as  follows  by — 

Peacocky  C.  y. — We  are  of  opinion  tkd 
the  suit  w*as  barred  by  limitation  as  regara 
the  fees  in  all  of  the  three  cases.  &| 
the  vakalutnamah  of  the  25th  of  fiysacl 
1 270,  the  defend  ants  agreed  to  pay  the  feesati^ 
cording  to  law.  That  was  an  obligation  jE;)! 
the  payment  of  money,  and  might  have  bemi 
registered  under  Section  5,  Regulati6n  XX. d 
18 1 2.  Consequently,  three  years  was  di^ 
period  of  limitation.  The  two  other  vabM 
lulnamahs  contained  no  contract  on  the  partd 
the  defendants  to  pay  the  fees,  and  consequent 
ly  there  was  no  written  engagements  to  pa| 
them.  The  suit,  as  regards  the  fees  due  fac 
business  done  under  those  vakMutnamab^ 
comes  under  the  rule  laid  down  in  Clause  9t 
Section  i  of  Act  XIV.  of  1859;  and  the 
period  of  limitation  is  also  three  years. 
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The  nth  January  1868. 
Present : 

|e  Hon'ble  G.  Loch  and  A.  G.  Macpher- 

son,  yudges, 

[kConrfs  Appellate  Jnrisdictioo—Act  VIII., 
^  and  S^ecdon  zi,  Act  XXIII.,  z86i— Sec- 
iS  Letters  Patent 

Case  No.  49  of  1867. 

9flita/ion  for  Revietv  of  Judgment  passed 
\f  the  HofibU  Justices  G,  Loch  and  A,  G. 
iMecpkerson,   on  the  2gth  May    i86j,  i(f 
\Miueliatuous  Appeal  No,  402  of  i'S66, 

Gobind  Nath  Sandyal  and  others 
(Appellants),  Petitioners, 

versus 

icoomar  Gbose  (Respondent),  Opposite 

Party. 

\Bdk90s  Onookool  Chunder  Mookerjee  and 
Mohinee  Mohun  Roy  for  Petitioners. 

RoMtsh  Chunder  Mitter  for  Opposite 
Party. 


..  Hi||[h  GMirt  cannot  admit  an  appeal  which  Act 
.«! f^  and  Section  11,  A^  XXIII.  of  1861,  do  not 
Sectioo  15  of  the  Charter  does  not  apply  to  the 


Loeh^  J, — ^We  think  this  application  for 
must  be  admitted,  for  we  find  that 
kar  Gbose,  who  was  the  appellant 
OS,  was  no  party  to  the  suit  between 
Sandyab  and  Bhuttacharjees,  and  it  was 
cseciition   of   the   decree    obtained    by 
Sandyais  in  that  suit  that  the  order  ap- 
against  was  passed.    It  is  urged  by 
opposite  party  that,  under  Section  15 
Charter  Ad,  this  Court  had  power  to 
;  but  we  do  not  think  that  law  appli- 
lo  the  case  now  before  us,  which  is 
whether  this  Court  could  admit  an 
rUch  the  law  (Ad  VIIL  of  1859  and 
II  of  Aa  XXIII.  of  1 86 1)  does  not 
We  think  it  could  not.  We,  therefore, 
the  order  passed  by  us  on  a9th  May 
1K7,  and  dismiss  the  appeal  with  costs. 


HIOw« 


The  13th  January  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  VV.  Markby, 

Judges, 

Partition — Compensation  claimed  by  trespasser. 

Case  No.  979  of  1867. 

Special  Appeal  from  a  decision  passed  ly 
Baboo  Jugohundhoo  Banerjee,  Principal 
Sudder  Ameen  of  Nuddea,  dated  the  ^th 
February  186^,  affirming  a  decision  passed 
by  the  Moonsiff  of  Santipore,  dated  the 
26th  Septe?nber  1866. 

Mud  hoc  Soodun  Chatterjee  (Defendant), 

Appellant^ 

versus 

Juddooputty  Chuckerbutty  (Plaintiff), 
Respondent, 

Baboos  Gopal  Lai  Mitter  and  Anund 
Chunder  Ghossal  for  Appellant. 

Baboo  Chunder  Madhub  Ghose 
for  Respondent. 

Where  plaintiff  sued  for  certain  land  in  dispute  as  his 
own,  and  the  Lower  Court  found  that  it  was  his  share, 
and  that  defendant  held  his  separately,  no  further  formal 
partition  was  held  to  be  necessary. 

Equitable  compensation  was  held  not  to  be  due  to  a 
defendant  who  had  trespassed  and  built  a  wall  on  plaint<* 
iff*s  land. 

Bayley,  J, — The  grounds  taken  in  this 
special  appeal  are  that,  under  the  precedent. 
Full  Bench,  Volume  VI.,  Weekly  Reporter, 
page  228,  the  special  appellant  should  have 
equitable  compensation  for  the  wall  he  built ; 
2nd,  that  there  was  no  formal  partition. 

Plaintiff  sued  for  the  land  in  dispute  as  his 
own,  on  which  defendant  had  trespassed  and 
built  a  wall.  Defendant  claimed  the  land 
as  his  jointly  with  plaintiff. 

The  Lower  Courts  on  evidence  found  that 
the  land  was  in  plaintiff's  own  share,  and 
that  the  defendant  held  his  separately.  This 
was  a  finding  of  fact  on  which  no  special  ap- 
peal can  lie,  and  no  further  formal  partition 
is  necessary. 

As  to  equitable  compensation  being  due 
to  special  appellant   under   the    precedent 
cited,  we  thiij^  that  it  does  not  apply,  be- 
cause it  contemplates  the  case  of  an  admitted 
I  sale  by  a  vendor  in  possession ;  whereas  here 
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is  a  disputed  title  and  disputed  possession, 
and  here  the  party  is  found  to  have  no  title 
at  all,  and  to  have  held  as  such,  /'.  e,y  as  a 
mere  trespasser,  and  not  with  such  claim  of 
title  as  in  the  case  cited. 

The  special  appellant  wished  to  add  a 
plea,  not  in  the  petition,  of  the  finding  be- 
ing against  evidence,  but  we  thought  ample 
time  had  been  given  for  this  being  considered 
and  certified  in  the  petition  of  special 
appeal. 

In  this  view,  we  dismiss  this  special  ap- 
peal with  costs. 


The  14th  January  1868. 


Present  : 

TheHon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

ForedoBttre*-The  term  <*  application "  in  Sec- 
tion 7,  Regulation  XVII.,  1806— The  term 
"notification"  in  Section  8— Usue  by  Court 
defined. 


Case  No.  906  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Kedarnaih  Banerjee,  Second  Prin- 
cipal Sudder  Ameen  of  Hooghly,  dated 
the  t2th  March  rS6y,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District^  dated  the  2yth  November  rS66, 

Suroop  Chunder  Nag  (one  of  the  Defendants), 

Appellant, 

versus 
Bonomalee  Pundit  (Plaintiff),  Respondent. 
Baboo  Luckhee  Churn  Bose  for  Appellant. 
Baboo  Ronttinath  Bose  for  Respondent. 

.  A  mortga^[ee's  "  applicatioii  "  for  foreclosure,  as  the 
term  is  used  in  Section  7,  Reg^uiation  aVII.,  1806,  means 
the  whole  transaction  contemplated  in  Section  8,  ending 
with  the  notification  to  the  mortgagor ;  thus^  the  year 


of  grace  for  payment  and  the  year  necessary  for  com- 
pletion of  foreclosure  commence  to  run  from  the  date 
of  the  notification. 

By  the  '*date  of  the  notification"  is  meant*  not  the 
date  on  which  it  is  served  on  the  mortgagor,  nor  the 
date  on  which  the  Perwannah,  or  document  of  notifica^ 
tion,  is  signed  and  sealed,  but  the  date  of  its  issu^  by 

the  Court. 

Held  also  that  such  Perwannah  is  first  issued  when 
it  is  /landed  to  the  peon  for  delivery. 

Phear,  J, — In  this  case,  the  plaintifif  has 
obtained  from  the  Lower  Appellate  Court 
a  decree  for  possession  of  two  plots  of  land 
on  the  ground  that  he  is  mortgagee,  and  has 
effected  due  foreclosure  according  to  the 
Regulations. 

^  The  mortgagor,  special  appellant,  objects 
to  this  decree  so  far  as  it  affects  oae  of 
the  plots,  contendmg  that  he  had  made  a 
required  deposit  of  the  mortgage-money 
within  the  year  of  grace  prescribed  by 
Regulation  XVII.  of  1806,  and  was,  there- 
fore, entitled  to  redeem. 


As  to  this  matter,  the  material  facts 
to  be,  that  a  properly  executed  Perwannah, 
according  to  the  provisions  of  Section  8, 
was  delivered  to  the  Nazir  of  the  Court 
the  5th  August  1864;  that  the  peon's 
were  deposited  on  the  same  day;  that, 
the  23rd  of  August  1864,  the  Nazir  noade 
over  the  Perwannah  to  his  peon  for  service; 
and,  lastly,  that  the  mortgagor  deposited  tlift: 
money  in  Court  on  the  17th  August  1865. 

The  7th  Section  of  Regulation  XVIL  ot 

1806  runs,  thus:   *^  In  addition  to  the  pnH 

''visions  made  in  the  Provinces  of  Bengnl^- 

''  Behar,  Orissa,  and  Benares,  by  Regulation^ 

"I.,  1798,  and  in  the  ceded  and  conquered 

"provinces  by  Regulation   XXXIV.,    1803. 

"for  the  redemption  of  mortgages  and  cott-> 

"  ditional  sales  of  land  under  deeds  of  hy^^ 

^^biUwuffa,     cut-kobalah,    or    any    sirnilw 

"designation,   it  is  hereby    provided    ths^ 

"when  the  mortgagee  may  have  obtamod 

"  possession  of  the  land  on  execution  of  dm 

"  mortgage-deed,  or  at  any  time  before  a  final 

"foreclosure  of  the  mortgage,  the  paym^tti 

"  or  established  tender  of  the  sum  lent  undei 

"  any  such  deed  of  mortgage  and  conditlona] 

"  sale  or  of  the  balance  due,  if  any  part  ol 

"  the  principal  amount  shall  have  been  dis- 

"  charged,  or  when  the  mortgagee  may  nol 

"have  been  put  in  possession  of  the  mort* 

"  gaged  property,  the  payment  or  established 

"lender  of  the  principal  sum  lent,  with  anjr 

"interest  due  thereupon,  shall  entitle  the 
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"  mortgagor  and  owner  of  such  property>  or 

"  his  legal  representative,  to  the  redemption 

**of  his  property,   before  the   mortgage   is 

"finally  foreclosed  in  the  manner  provided 

"for  by  the  following  Section,  that   is  to 

**  say,  at  any  lime  within  one  year  (Bengal, 

"Fussily,  or  Willaity^  according  to  the  era 

"current    where   the    mortgage  may    take 

"place)  from  and  after  the  application  of 

"  the  mortgagee  to  the  Zillah  or  City  Court 

"oiDewanny  Adawlut  for  foreclosing  the 

"mortgage,   and    rendering  the  sale   con- 

"elusive   in  conformity   with   Section   8  of 

"this  Regulation,  provided  that  such  pay- 

"  meot  or  tender  be  clearly  proved  to  have 

"  been  made  to  the  lender  and  mortgagee, 

"or  his   legal    representative,   or    that  the 

"  amount  due  be  deposited  within  the  tlnre 

"above  specified  in  the  Dewanny  Adawlut 

"of  the  zillah^  or  city,  in  which  the  mort- 

"  gaged  property  may  be  situated,  as  allowed 

"  tor  the  security  of  the  borrower  and  mort- 

"  gagor  in  such  cases  by  Section  2,   Regu- 

"lation  I.,  1798,  and  Section  12,  Regula- 

**tion    XXXI v.,   1803,    the  whole  of  the 

"  provisions  contained  in  which  Sections,  as 

"  applied  therein  to  the  stipulated  period  of 

"redemption,   are  declared  to  be    equally 

"  applicable  to  the  extended  period  of  one 

"year,  granted   for  an    equitable  right  of 

"  redemption  by  this  Regulation." 

I  take  this  to  mean  that  the  mortgagor 
shall,  before  the  mortgage  is  foreclosed,  in 
the  manner  provided  by  the  8ih  Section,  be 
entitled  to  the  redemption  of  his  property  if 
(among  other  things)  the  amount  due  be 
deposited  by  him  in  the  Zillah  Court  within 
one  year  (according  to  the  era  current  where 
the  mortgage  may  take  place)  from  and  after 
the  application  of  the  mortgagee  to  the  Zillah 
Court  for  foreclosure  in  conformity  with  that 
8th  Section. 

Bat  the  8th  Section,  after  prescribing  the 
mode  in  which  the  mortgagee  should  make 
his  application  for  foreclosure,  provides  that 
the  Judge,  "  on  receiving  such  written 
''application^  shall  cause  the  mortgagor  or 
"  his  legal  representative  to  be  furnished  as 
"  soon  as  possible  with  a  copy  of  it,  and  shall 
"  at  the  same  time  notify  to  him  by  a  Per- 
'*  wannah  under  his  seal  and  official  signature 
"that,  if  he  shall  not  redeem  the  property 
"  mortgaged  in  the  manner  provided  for  by 
^' the  yth  Section,  within  one  year  from  the 
**dati  of  the  notification,  the  mortgage  will 
"  be  finally  foreclosed,  and  the  condiilonal  sale 
**wiU  become  conclusive." 

The  language  of  these  Sections  is  some- 
what  inexact.      According   to  the  last  of 


them,  it  would  appear  that  the  mortgage 
becomes  foreclosed  only  on  the  lapse  of  one 
year  from  the  date  of  the  notification  to  the 
mortgagor,  which  is  to  be  made  as  soon  as 
possible  after  the  mortgagees  application 
for  foreclosure ;  and  the  first  entitles  the 
mortgagor  to  redemption  at  any  time  before 
the  mortgage  is  thus  foreclosed,  provided  he 
deposits  the  money  within  one  year  from 
the  mortgagee's  application.  Consequently, 
if  the  words  be  construed  literally,  the  in- 
terval of  one  year,  which  must  elapse  before 
the  mortgage  becomes  foreclosed,  is  not 
necessarily  coincident  with  the  year  of 
grace  within  which  the  deposit  is  to  be 
made. 

At  the  same  time,  it  is  pretty  clear  that 
the  Legislature  intended  to  give  the  mort- 
gagor the  opportunity  to  redeem  so  long  as 
the  mortgage  remained  unforeclosed ;  and, 
accordingly,  it  has  been  uniformly  held  that 
the  mortgagee's  *'  application "  in  the  7th 
Section  means  the  whole  transaction  con- 
templated in  Section  8,  ending  with  the  no- 
tification to  the  mortgagor.  Thus,  the  year 
of  grace  for  payment  and  the  year  neces- 
sary for  completion  of  foreclosure  com- 
mence to  run  from  the  date  of  the  notifica- 
tion. 


This     conclusion    still     leaves     it    open 
to  question  whether  by  *'  date  of  the  noti- 
fication "  is  meant  the  date  when  the  Per- 
wannah,    or    document    of    notification,    is 
issued  by  the  Court,  or  the  date  when  it  is 
served  on  the  mortgagor.     Were  the  matter 
res  Integra,  we  should  certainly  have  been 
inclined    to  the  view  that  the  Legislature 
intended  the  time  to  run  from  the  service  of 
the   notice  on  the   mortgagor.    The  whole 
Regulation   was   passed    for  the  benefit  of 
mortgagors,   and   with  the  special  purpose 
of  securing  to  them  a  period  of  grace  after 
the  mortgagee's  announcement  of  his  inten- 
tion to  foreclose,  within  which  they   might 
take  the  necessary  steps  to  avert  the  fore- 
closure.   This    consideration    alone    would 
lead   to  the  supposition   that  the  point   of 
time,   when  notice  of  the  intended  foreclo- 
sure   was    given  to  the  mortgagor,    rather 
than  one  antecedent  thereto,  would  be  fixed 
as  the  starting  point  of  the  running  against 
him  of  the  year  of  grace.     And  the  words 
actually  used  by  the  Legislature  in  Section 
8  appear  to  confirm  this  supposition,  for  the 
Judge  is  there  directed  "  to  notify  "  to  the 
mortgagor  by  a  particular  instrument  that 
the  mortgage  will  be  foreclosed,  if  he  does 
'  not  redeem  within  a  year,  and  then  the  date 
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of  "the  notification^''  and  not  that  of  the 
instrument  by  which  it  is  to  be  made,  is  re- 
ferred to  as  the  commencement  of  that  year. 
It  is  difficult  to  escape  the  conviction  that 
the  word  "  notification^  *'  as  here  used,  meant 
the  act  of  making  known  to  the  mortgagor. 
However,  a  series  of  decisions,  long  acquies- 
ced in  (by  ourselves  reluctantly  in  a  for- 
mer case),  has  determined  that  "  date  of  no- 
tification "has  reference  to  the  making  of 
the  Perwannah  by  the  Judge,  and  not  to  its 
service  on  the  mortgagor. 

It  has  also  been  held  (Sudder  Dewanny 
Adawlut  Reports  for  1858,  pp.  627,  1477)  ^^^i^ 
it  does  not  mean  the  date  of  the  document  it- 
self, m.,  the  date  of  its  being  signed  and  sealed, 
but  the  date  of  its  issue  by  the  Court.  This 
ruling,  it  must  be  said,  finds  but  little  coun- 
tenance in  anything  which  appears  in  Regula- 
tion XVII.,  and  perhaps  is  not  always  capable 
of  being  easily  applied.  We  understand  it  in 
effect  to  lay  down  that  no  time  should  be 
counted  against  the  mortgagor  during  which 
the  Perwannah,  although  it  may  be  complete 
in  all  respects,  is  lying  idle  in  the  serishtah  of 
the  Court,  and  that,  whatever  might  be  the 
actual  dale  when  the  Court  put  its  hand  to 
the  document,  still  it  is  not  to  be  treated  as  a 
notification  within  Section  8  until  it  has 
become  an  active  order  of  Court.  We  are 
willing  to  concur  in  this  view,  considering,  as 
we  do,  that  the  "  noiificaiion  "  intended  by 
the  Legislature  is  not  made  until  even  a  later 
period. 

Turning  now  to  the  facts  of  the  present 
case,  we  are  of  opinion  that  the  Perwannah 
was  not  issued  as  long  as  the  Nazir  kept 
it  in  his  desk,  and  that  it  was,  in  fact,  first 
issued  when,  on  the  23rd  August  1864,  it 
was  handed  to  the  peon  for  delivery.  It 
follows  that  the  deposit  of  the  mortgagor 
was  made  in  time,  and  that  the  Lower 
Appellate  Court  was  wrong  in  decreeing 
foreclosure.  This  special  appeal  is,  there- 
fore, allowed,  and  so  much  of  the  judgment 
of  the  Lower  Appellate  Court  as  it  appeals 
against  is  reversed  with  costs, 

Bayley^  J. — I  concur. 


The  i6th  January  i868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and   the  Hon'ble  C.  Hobhoase. 
Judge. 

Sale  in  execution  of  moveable  pr(^ertj  not 
the  debtor's— Suit  for  restoration  or  damask 
—Sections  251  and  252,  Act  VIII.  of  1859. 

Reference  to  the  High  Court,  under  Section 
28,  Act  XXIIL  of  1861,  by  Mr.  H.  T. 
Prinsep,  Officiating  Judge  of  Moorshe- 
dabad, 

Mohanund  Holdar  (Defendant),  Appellant, 

m 

versus 
Akial  Mehaldar  (Plaintiff),  Respondent. 

The  sale  of  moveable  property  belonging  to  one  man 
under  an  execution  of  a  decree  against  another  is  nofc 
a  mere  irregularity  within  the  meaning  of  Section  35^ 
ActVlII.  of  1859. 

When  such  sale  becomes  absolute  under  Section  2514 
it  transfers  only  the  rights  and  interests  of  the  debtor; 
and  the  owner  of  the  property  so  sold  is  entitled  to 
sue  either  for  the  restoration  of  the  same  specifically  or 
for  damages.  If  he  makes  an  alte:  native  claim,  it  is 
in  the  option  of  the  Court  to  award  him  either,  Acoonl* 
ing  to  its  own  view  of  the  justice  of  the  case. 

.  Case. — ^The  plaintiff  in  this  case  sued  for 
recovery  of  a  boat  or  for  its  value  which  he 
alleged  to  be  his,  and  to  have  been  wrong* 
fully  sold  in  execution  of  a  decree  against 
one  Akial  Mehaldar.  On  its  attachment 
and  previous  to  its  sale,  plaintiff  unsuccess- 
fully claimed  the  boat. 

The  Moonsiif  has  found  that  the  boat 
was  plaintiff's ;  but,  acting  under  the  late 
Officiatinj  Judge's  judgment  in  a  previous 

case  noted  in  the  mar- 

Mohamud       Biswas,      gjn,   he    has    held     that 

Appeiian^^^^^  he    cannot    order     re- 

Woodur  Dha,  Re-  storation  of  the  boat,  as 
spondent.  a  sale  of  moveable  pro- 

perty cannot  be  set  aside.  He  has,  accord- 
ingly, given  a  decree  for  the  money-value  of 
the  boat. 

The  defendant  has  appealed. 

After  hearing  the  pleaders  for  both 
parties  and  the  evidence  in  the  case,  I  agree 
with  the  Moonsiff  that  the  plaintiff  has 
proved  that  the  boat  was  his,  and  not  that  of 
the  judgment- debtor,  and  that,  therefore.  It 
has  been  improperly  sold  as  the  property  of 
the  debtor.    As,  however,  I  have  doubts  as 
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to  the  correctness  of  the  law  laid  down  by 
Mr.  Molony,  and  which  has  been  acted  on 
by  the  MoonsifiF,  that  sales  of  moveable  pro- 
perty cannot  be  reversed  under  Section  28, 
AaXXni.  of  1861,  I  submit  this  point  for 
the  decision  of  the  High  Court.  My  own 
opinion  is  that,  when  property,  even*  if  it  be 
moveable,  is  sold  in  execution  of  a  decree, 
il  1  third  party  can  establish  his  right  to 
the  same,  he  is  entitled  to  recover  it ;  and 
that  it  is  only  on  account  of  irregularity  in 
the  sale-proceedings  that  a  sale  of  moveable 
property  cannot  be  set  aside  (Section  252). 
When  moveable  property  belonging  to  A 
B  attached  and  sold  as  that  of  B,  an  **  irre- 
:  parity''  in  the  sale  does  not  take  place.  By 
{  this  term,  I  understand  any  omission  to  com- 
ply with  the  formalities  prescribed  by  law,4n 
bringing  the  property  to  sale. 

The  prayer  in  the  alternative  made  by 
the  plaintiff  is,  I  apprehend, '  not  irregular 
(m  page  I53»  Macpherson's  Civil  Pro- 
cedore)  ;  but,  as  the  plaintiff  claims  the 
boat  or  its  valoe,  I  submit,  as  a  second  point, 
whether  the  Moonsiff  was  not  bound  to  re- 
tfore  the  boat,  supposing,  of  course,  that  the 
tpinion  of  the  Court  on  the  first  point  sub- 
dued is  in  the  affirmative.  I  would  add 
as  the  boat  is  now  in  use  by  the  pur- 
there  would  be  no  difficulty  in  re- 
ioriag  it.  In  my  opinion,  the  Moonsiff  was 
boBDd  to  order  the  restoration  of  the  boat ; 
k  conid  give  a  decree  for  its  equivalent 
Oily  in  the  event  of  its  being  impossible  to 
it. 


. 


The  points,  therefore,  submitted  are — 

tsL—\i  moveable  property  proved  to 
bekmg  to  il  be  sold  in  execution  of  a  de- 
bee  against  B,  can  the  sale  be  set  aside  on 
AesBitof  ^Z 

-M^. — ^If  such  a  sale  can  be  set  aside,  and 
fte  prayer  of  A  is  that  the  moveable  property 
Miold  be  restored  to  him  or  its  value,  if  it 
•  pos^ble  to  restore  the  property,  is  not  the 
Cmrt  boand  to  do  so  ? 

thejudgtmnt  of  the  High  Court  was  delivered 
as  follows  by — 

Ptttcock,  C.  7.— The  plaintiff  sued  to  re- 
iHT  a  boat  which  belonged  to  him,  and 
vkich  had  been  seized  in  execution  and 
rtimdcr  decree.  He  made  an  alternative 
Jw  other  to  the  boat  or  to  the  value 
tewl  in  damages.  The  question  which 
k  whmined  for  oar  opinion  by  the  J  udge 
^"  Section  28,  Act  XXIII.  of  1861,  is, 
the   plaintiff,    assuming    that  the 


boat  is  proved  to  be  his,  is  entitled  to  re- 
cover either  the  boat  or  the  value  of  it  in 
damages.  The  boat  was  sold  under  Section 
249,  Act  VIII.  of  1859.  But*  under  that 
Section  only  the  rights  and  interests  of  the 
judgment-debtor  were  sold.  By  Section 
251  of  the  same  Act,  it  was  enacted  that, 
on  payment  of  the  purchase-money,  the 
officer  holding  the  sale  shall  grant  a  receipt 
for  the  same,  and  the  sale  shall  become  abso- 
lute. But,  as  the  sale  was  only  of  the  rights 
and  interests  of  the  debtor,  when  the  sale 
became  absolute,  it  transferred  only  the 
rights  and  interests  of  the  debtor.  By  Sec- 
tion 252  it  is  enacted  that  no  irregularity 
in  a  sale  of  moveable  property  under  an 
execution  shall  vitiate  the  sale ;  but  any 
person  who  may  sustain  any  injury  by  rea- 
son of  such  irregularity  may  recover  dam- 
ages by  a  suit  in  Court. 

We  are  of  opinion  that  the  sale  of  the 
moveable  property  belonging  to  one  man, 
under  an  execution  of  a  decree  against  an- 
other, is  not  a  mere  irregularity  within  the 
meaning  of  that  Section.  In  this  respect 
we  take  the  same  view  as  the  Judge  who 
referred'  the  case. 

The  Moonsiff,  from  whom  the  appeal 
went  to  the  Judge,  treated  the  sale  of  the 
plaintiff's  boat  as  an  irregularity,  and  held 
that,  as  it  did  not  vitiate  the  sale  under  Sec- 
tion 252,  the  plaintiff  could  not  recover  the 
boat,  but  could  only  recover  the  value  of  it 
in  damages.  But  we  think  that  Section  252 
had  no  application  whatever  to  the  case. 

The  Judge  seems  to  think  that,  as  the 
plaintiff  made  an  alternative  claim  to  the 
boat  or  to  the  value  of  it  in  damages,  the 
Moonsiff  was  bound  to  give  him  a  decree 
for  the  boat.  But  the  plaintiff  was  entitled 
to  sue  either  for  the  restoration  of  the  boat 
specifically,  or  for  damages;  and,  notwith- 
standing it  is  found  by  the  Judge  that  the 
boat  is  in  existence  and  in  constant  use  by 
the  defendant,  we  are  of  opinion  that,  as 
the  plaintiff  asked  either  for  the  boat  or  for 
damages,  it  was  in  the  option  of  the  Court 
to  award  him  either,  according  to  its  own 
view  of  the  justice  of  the  case. 

Under  these  circumstances,  we  are  of 
opinion  that  the  Judge,  on  appeal,  may,  if 
he  thinks  fit,  award  to  the  plaintiff  the  boat 
specifically,  or,  if  the  damages  assessed  by 
the  Moonsiff  are  reasonable,  he  can  let  the 
decree  stand  for  the  damages,  or  he  may 
alter  the  amount  to  such  a  sum  as  he  may 
consider  to  be  reasonable. 
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If  the  Judge  awards  the  boat  specifically, 
be  will  probably  think  it  right  to  award 
alternative  damages  under  Section  200,  in 
case  the  boat  be  not  restored. 


The  14th  January  1868. 

Presmt : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Omitting  mention  of  evidence  no  error  in  law— 
Possession — Evidence  of  title. 

Case  No.  911  of  1867. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A.  E,  Russell,  Officiating  Additional 
Judge  of  Hooghly,  dated  the  2^th  Janu- 
ary r86jy  affirming  a  decision  passed  bv 
Mr,  A.  Davidson,  2nd  Principal  Sudder 
Ameen  of  that  District,  dated  the  16th 
January  1866. 

Puranchunder  Mookerjee  (Defendant), 

Appellant, 

versus 

Protap  Narain  Paul  (Plaintiff),  Respondent, 

Baboos  Hem  Chunder  Banerjee  and  Bycunt- 
nath  Paul  for  Appellant. 

Baboos  Vnnodapershad  Banerjee  and  Taruck- 
nauth  Sein  for  Respondent. 

Where  the  record  of  a  case  under  Act  IV.  of  1840 
had  been  filed  as  evidence  of  (tossession,  it  was  held 
that  it  was  no  error  of  law  on  the  part  of  the  Lower 
Appellate  G)urt  not  specifically  to  mention  and  dwell 
upon  the  fact  contained  in  that  record. 

Possession*need  not  be  long^  in  order  to  be  some 
evidence  of  title. 

Bayley,  J. — ^In  this  case,  plaintifiE  sued 
for  possession  on  the  allegation  of  previous 
possession  and  dispossession.  He  also  sued 
for  rents  as  wassilat. 

Defendant  denies  that  plaintiff  ever  held 
the  lands  in  suit  at  all,  or  was  dispossessed, 
and  pleads  limitation. 

The  first  Court  did  not  apparently  try 
the  plea  of  limitation  specifically  as  a  separ- 
ate one  in  bar ;  but  on  the  whole  evidence 
found  clearly  as  a  fact  that  the  land  in 
dispute  was  plaintiff's  land ;  and  his  "  right 


and    title  to  the    disputed   gur   fully   and 
satisfactorily  proven." 

In  appeal,  the  Lower  Appellate  Court 
affirmed  this  decision.  It  found  **  on  the 
whole  of  the  evidence,''  to  use  its  own  words, 
the  allegation  of  plaintiff  as  to  dispossession^ 
as  stated  in  the  plaint,  proved. 

The  special  appeal  of  defendant  is  on  the 
grounds — 

ist. — That  the  plea  of  limitation  has  not 
been  considered  in  connection  with  a  record 
of  a  case  under  Act  IV.  of  1840,  in  which 
it  was  found  that  a  certain  embankment 
was  in  the  possession  of  defendant,  and  thai, 
in  consequence  of  that,  defendant  was  enti- 
tled to  possession. 

2nd, — ^That  the  lowazima  papers  admitted 
by  the  Lower  Appellate  Court  cannot  show 
the  fact  of  the  land  being  in  plaintiff  s  estate. 

3rd, — ^That  plaintiff's  possession  is  not  duly 
proved. 

We  have  heard  Counsel  most  fully  in  this 
case ;  and  we  are  clearly  of  opinion  that 
there  is  no  reason  whatever  to  interfere  In 
special  appeal  with  the  decisions  of  the  Courts 
below. 

"  On  the  whole  evidence"  (not  only  on 
the  lowazima  papers)  does  the  Lower  Ap» 
pellate  Court  find  as  a  fact  plaintiff's  pos^ 
session  and  dispossession  as  alleged  in  his 
plaint. 

Further,  it  fs  to  be  judicially  presumed 
that,  by  the  above  expression,  any  and  all 
evidence  adduced  by  special,  appellant  was 
fully  considered.  Nor  do  we  think  there  ^ 
is  any  error  in  law  in  the  Lower  Appellate 
Court  not  specifically  mentioning  and  dwell- 
ing upon  the  fact  in  the  Act  IV,  record, 
that  a  certain  embankment  was  at  that  time  ^ 
(1852)  in  possession  of  defendant.  The 
plaintiff's  possession  found  by  the  Lower 
Appellate  Court  was  some  evidence  of  title 
{vide  Marshall's  High  Court  Reports,  page 
J  J,  line  6  from  top).  The  defendant  brought 
no  deed  of  title  to  rebut  that  evidence.  It 
cannot  be  properly  said  that,  when  there  is 
some  evidence  of  title  from  possession  shown 
by  plaintiff,  and  defendant  shows  none  of 
title  to  rebut  it,  plaintiff  does  not  prove  his 
title  at  all.  The  case  cited  from  page  370, 
Volume  VIIL,  Weekly  Reporter,  is  one  quite 
different  from  this.  There  the  evidence 
adduced  by  plaintiff  showed  a  bad  title* 
This  is  not  so  here.  In  the  case,  page  333, 
Volume  VII.,  Weekly  Reporter,  one  of 
mortgage,  possession  was  required  to  be  look- 
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i  d  10  because  "  long  possession  would  be 
£  least  sufficient  to  raise  a  presumption  of 
lirle/*  But  it  does  not  say  that  no  posses- 
lion  save  **  long'*  possession  would  raise  that 
presamption. 

On  ihe  whole,  we  see  no  reason  whatever 
to  interfere  in  special  appeal,  and  we  dismiss 
diis  appeal  with  costs  accordingly. 


The  14th  January  1868. 

Present  : 

■Hk Honble  H.  V.  Bayley  and  J.  B.  Phear, 

yudges. 

Cause  of  action— Damages. 

Case  No.  112  of  1867. 

MtpHar  Appeal  from  a  decision  passed  hy 
Mr.  S.  Da  Costa,  Principal  Sudder  Ameen 
if  Manbhoom^   dated  the  6th    February 


Kajab  Nil  Monee  Singh  Deo  Bahadoor 
(Defendant),  Appellant, 


versus 


Issur  Chunder  Ghossal  (Plaintiff), 
Respondent, 

B4b90s  Onookool  Chunder  Mookerjeey  Batna 
Chum  Banerjeey  and  Tarucknath  Sein 
f»  Appellant. 

td99S  Unnoda  Pershad  Banerjee  and 
Rfmesh  Chunder  Jl/itter  for  Respondent. 


plaintiff  had,   in  a  former  suit   to   recover 

of  the  consideration-money,   and   the    excess 

f^  bj  him  oa  a  putnee-settlement,  which  de- 

it  fad  mduced  him  to  take  on  a  false  represent* 

ttipudiog  the  lots  included  in  it,  obtained  con- 

M  damaipes,   it  was  held  that  he  could  not 

is  a  second  suit  to  get  back  so-called  excess 

it  paid  by  him  in  terms  of  the    putnec-pottah 

the  Uutitutioa  of  the  first  suit. 

fNioe  the  cause   of  action  is  matured,  the 
occurrence  of  further  damaf^^e  after  or  be- 
adjudication  of  the  original  matter  does  not  ori- 
'  'afresh  cause  of  suit. 

Aior^  7. — This  is  the  second  of  two 
brought    by     the     present     plaintiff 
tae  present  defendant.     In  the  first 
the  plaintiff  complained  that  the  de- 
had  induced  him  to  take  a  putnee- 
settlement  at  a  certain  yearly  rent 
faodalent  and  false  representations  as  to 
and  lands  alleged  to  be  contained 
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in  the  lots  settled,  but  which  the  plaintiff 
asserted  he  has  since  discovered  did  not 
exist.  He,  therefore,  claimed  to  recover 
back  a  part  of  the  consideration-money;  and 
of  the  rents  paid  by  him  in  proportion  to 
the  rent  assessed  in  the  settlement  upon  the 
mouzah  and  lands  found  to  be  non-exist« 
ent.  He  also  sought  to  obtain  an  abate- 
ment of  the  same  proportionate  part  of  the 
rent  for  the  future.  This  Court,  on  appeal, 
held  that  he  had  established  the  alleged  frau- 
dulent misrepresentations,  and  that  he  was 
entitled  to  be  reimbursed  the  damages  con- 
sequential thereto.  These  damages  con- 
sisted of  the  excess  moneys  which  he  had 
paid,  and  which  he  had  bound  himself  to 
pay  under  the  putnee-coniTg^ci,  beyond  what 
he  would,  in  all  reasonable  probability,  have 
agreed  to  pay  had  not  the  misrepresenta* 
tions  been  made  to  him  (for  it  must  be  re- 
membered that  by  the  very  terms  of  his 
plaint  he  held  to  that  contract,  and  did  not 
repudiate  it)  together  with  the  loss  of  pro- 
fits which  the  absence  of  the  missing  mou- 
zahs  and  lands  would  cause  to  him.  On 
this  view,  the  Court  considered  that  all  the 
money  he  claimed  fell  rightly  under  the 
head  of  consequential  damages,  and  accord- 
ingly gave  him  a  decree  for  the  full 
amount ;  but,  at  the  same  time,  it  refused  to 
give  the  declaration  of  right  of  abatement 
prayed  for,  on  the  ground  that  it  had  no 
jurisdiction  to  modify  the  contract  between 
the  parties. 

In  this  second  suit,  the  plaintiff  seeks  to 
get  back  the  so-called  excess  of  rent  for  two 
years,  which  he  has  paid  to  the  defendant 
in  terms  of  the  putnee-pottah,  since  the 
date  of  institution  of  the  first  suit,  and  of 
which  he  prayed  abatement  in  that  first 
suit.  He  founds  his  right  to  recover  this 
excess  upon  the  same  misconduct  of  the 
defendant  as  constituted  the  cause  of  action 
in  the  first  suit.  It  seems  to  me  that  he 
ought  not  to  succeed  in  his  prayer.  As 
long  as  the  pottah  remains  in  force,  the  de- 
fendant is  entitled  to  be  paid  all  the  money 
due  thereunder,  and  to  keep  that  money 
when  received.  He  has  committed  no 
wrong  against  the  plaintiff  since  he  made 
the  misrepresentations  referred  to  which 
constituted  the  cause  of  action  in  the  first 
suit.  As  I  have  already  said,  it  was  a 
legitimate  consequence  of  those  false  misre- 
presentations that  the  plaintiff  became  lodg- 
ed amid  the  obligations  of  this  disadvan- 
tageous contract,  and  the  damages  which 
he  has  already  recovered,  for  the  effects  of 
those  misrepresentations,  must  be  taken  to 
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cover  this  particular  item  of  injury  as  well 
as  all  others.  It  is  his  own  fault  if  he  did 
not  include  the  rent,  which  he  would  have  to 
pay  for  the  future,  in  the  estimate  of.  dam- 
ages which  he  formed  and  laid  before  the 
Court  in  the  first  instance.  In  truth,  the 
plaintiff's  present  contention  amounts  to 
this,  namely,  that  whenever  the  cause  of 
action  is  such  as  to  produce  a  successive  re- 
currence of  damage,  then  the  person  in- 
jured may  bring  a  fresh  suit  on  the  occasion 
of  the  accrual  of  each  portion  of  such  dam- 
age. But  I  think  this  is  clearly  incorrect. 
In  many  cases  of  wrong,  no  doubt,  the  cause 
of  suit  is  not  complete  until  actual  damage 
has  ensued ;  but  when  once  the  cause  of  suit 
is  matured,  the  subsequent  occurrence  of 
further  damage,  whether  after  or  before  this 
has  been  adjudicated  upon,  does  not  origin- 
ate a  fresh  cause  of  suit.  Were  it  other- 
wise, litigation  would  have  no  end,  for  I 
suppose  that  in  very  few  cases  docs  the 
damage  flowing  from  a  wrong  or  a  breach 
of  contract  cease  with  one  event.  I  think, 
therefore,  that  in  the  present  case  the  Court 
cannot  give  the  plaintiff  the  decree  which 
he  asks  without  adjudicating  on  the  cause 
of  action  furnished  by  the  original  misre- 

Ercsentations  of  the  defendant.  But  that 
as  already  been  adjudicated  upon,  and  the 
issues  between  the  parties  in  this  suit  must 
be  the  same  as  those  which  were  expressly 
or  impliedly  determined  in  the  suit  wherein 
that  adjudication  was  come  to,  wMth  the 
single  exception  perhaps  of  the  form  of  the 
one  which  would  relate  to  damages.  It 
seems  to  me  that  this  suit  is  barred,  and 
should  be  dismissed  with  costs. 

Bayley,  J, — I  concur. 


Bissessur  Chuckerbutty  and  others 
(Objectors),  Appellants^ 


versus 


Wooma  Churn  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Bungshte  Dkur  Sein  for 
Appellants. 

B/iboo  Nilmoney  Sein  for  Respondents. 

By  the  words  ''increase  of  productive  powers"  a 
Section  17,  Act  X.  of  1859,  the  legislature  did  not  meaa 
capacity  for  realizingf  a  hi^^her  rent  for  building  or  other 
purposes ;  but  an  increase  of  the  productive  powers  of 
the  land  itself. 

^  Peacock,  C,  y, — The  case  was  remanded 
to  try  whether  the  productive  powers  of  the 
land  had  been  increased  through  the  agency 
of  the  defendant  in  digging  a  tank.  That  was 
the  only  issue  to  be  tried  on  remand.  The 
Judge  says  that  evidence  was  taken  on  the 
issue  fixed  by  this  Court  in  accordance 
with  the  High  Court's  order  of  remand ;  but 
the  circumstances  to  which  he  refers  do  not 
constitute  an  increase  of  the  prodactiv| 
powers  of  the  land.  By  those  words,  **vS* 
crease  of  productive  powers,*'  as  used  m 
Section  17  of  Act  X.  of  1859,  we  do  not  un- 
derstand the  Legislature  to  have  meant  that 
the  land  would  let  for  a  higher  rent  for 
building  or  other  purposes,  but  that  the  pro* 
ductive  powers  of  the  land  itself  had  been 
increased. 

It  appears  to  us  that  the  decree  of  the. 
Lower  Court  must  be  reversed  with  costs. 


The  15th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief. 
Justice,  and  the  Hon'ble  H.  V.  Bayley,  ! 
yudge.  *  j 

Section  17,  Act  X.  of  1859—"  Increase  of  pro- 

dttctive  powers.'* 

Case  No.  1749  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  30th 
April  1867,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District, 
dated  the  21st  May  /S66, 


The  15th  January  1868. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanalh 

Mitter,  Judges. 

Appeal— Section  84,  Registration  Act 

Case  No.  ^17  ol  1867. 

Miscellaneous  Appeal  from  an  order  passet 
by  the  Judge  of  Tirhoot,  dated  the  8tk 
June  1867. 

Salgram  Misser,  Appellant, 

versus 

Mussamut  Jankee  Koer,  Respondent. 
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Mr,  R.  E.  Twidale  for  Appellant. 
Bahoo  Tarucknaih  Dutt  for  Respondent. 

Aa  order  ol  a  District  Court  under  Section  84  of  A<51 
XX.,  i886»  is  not  appealable  to  the  High  Court. 

Jackson,  y, — The  preliminary  objection 
taken  must  prevail.  The  order  made  by  the 
District  Court  on  the  petition  was  under  Sec- 
tion 84  of  the  Registraticn  Act,  XX.  of  1866. 
The  law  is  silent  as  to  any  appeal  to  the 
High  Court  against  an  order  so  given.  We 
ire  not,  therefore,  competent  to  entertain 
L 

This  appeal  is,  accordingly,  disallowed. 


The  15th  January  1868. 

Present : 

I  TkeHoo'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jmticey  and  the  Hon'ble  H.  V.  Bayley, 
Jtidge. 


-Sectioa  2^  Act  X.  of  z8<9— Illegal 
Ion— Section  xc  Act  XI  v.  of  1850. 


IS 
Case  No.  1756  of  1867. 


Special  Appeal  from  a  decision  passed  by 
ike  Additional  Principal  Sudder  Ameen 
rf Mymensingky  dated  the  2jih  April  i86j, 
^frming  a  decision  passed  by  the  Moo  miff 
rf  Madareepore,    dated  the   3rd   March 

Soboll  Khan  and  another  (Defendants), 
Appellants, 

versus 

Woopean  Khan  and  another  (Plaintiffs), 
Respondents, 

Buhoo  Kishen  Dyal  Roy  for  Appellants. 
No  one  for  Respondents. 

A  teuBt  to  possession  after  expiry  of  his  lease  can 
y   2*«  ejected  by  due  course  of  law  (Section  25,  A^  X. 
yy)f»«Ii  if  illeeally  dispossessed,  he  is  entitled  under 
*■*»  15,  A^  XIV.  of  1859,  to  sue  and  recover  pos- 
W^  notwithstanding  a  pottah  set  up  by  defendant. 

PiQcock,  C,  J, — ^The  question  is,  whether 
*c  defendant  bad  any  right  to  eject  the 
l™jff  except  by  due  course  of  law.  The 
pindif  had  held  under  the  zemindar  for  a 
Jjewhich  had  expired,  but  he  "had  been 
*Kd  to  hold  over  with  the  consent  of 

i 


the  zemindar.  The  zemindar  subsequently 
granted  to  the  defendant  a  likhun  or  a 
pottah. 

The  second  ground  of  objection  is,  that 
the  Court  was  wrong  in  not  holding  that 
the  instrument  was  a  pottah;  but  it  is 
unnecessary  to  determine  whether  it  was  a 
pottah  or  not,  for,  assuming  it  to  be  a  pottah, 
which  is  the  most  favorable  view  for  the 
defendaiit,  he  had  no  right  to  eject  the 
plaintiff  without  proceeding  in  due  course 
of  law. 

Section  25  of  A6t  X.  of  1^9  authorizes 
a  zemindar,  who  requires  assistance  to  eject 
a  tenant  after  the  determination  of  his  lease 
or  tenancy,  to  apply  to  the  Collector,  and 
directs  the  Collector  to  proceed  and  to  pass 
orders  in  the  manner  provided  for  suits 
under  the  Ad.  The  defendant,  having  a 
pottah  from  the  zemindar,  was  not  in  a  better 
position  than  the  zemindar  would  have  been, 
if  he  had  not  granted  the  pottah  to  the 
defendant. 

It  is  said  that  a  zemindar  is  not  bound  to 
apply  to  the  Collector  for  assistance  under 
that  Section,  and  that  it  is  only  optional 
with  him  to  do  so  when  he  requires  assist- 
ance, and  that,  if  he  can  turn  the  tenant 
out  by  force,  he  is  at  perfect  liberty  to  do  so. 

It  appears  to  us  that  that  is  an  erroneous 
position,  and  that  the  zemindar  is  not  at 
liberty  to  take  the  law  into  his  own  hands. 
The  defendant  having  turned  the  plaintiff 
out  of  possession  of  his  own  authority 
instead  of  proceeding  in  due  course  of  law, 
the  plaintiff  sued  to  recover  from  him  the 
possession  which  he  had  unlawfully  taken, 
and  the  Court  was  quite  right  in  decreeing 
for  the  plaintiff  in  that  suit. 

The  case  falls  precisely  within  the  terms 
of  Section  15,  A6t  XIV.  of  1859,  for  even 
assuming  that  the  defendant  was  not  ^ound 
to  ask  the  Collector  for  assistance  under 
Section  25  of  Act  X.  of  1859,  he  ought  to 
have  proceeded  by  due  course  of  law  to 
recover  possession  from  the  plaintiff. 

Section  15  of  Act  XIV.  of  1859  says: 
"If  any  person  shall,  without  his  consent, 
''  have  been  dispossessed  of  any  immoveable 
*'  property  otherwise  than  by  due  course  of 
'Maw,  such  person  shall,  in  a  suit  brought 
''to  recover  possession  of  such  property, 
"be  entitled  to  recover  possession  thereof, 
"  notwithstanding  any  other  title  that  may 
"  be  set  up  in  such  suit,  provided  the  suit 
''be  commenced  within  six  months  from 
"  the  time  of  such  dispossession." 
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There  is  no  ground  of  objection  in  this 
case  that  the  suit  was  not  commenced  with- 
in the  period  limited  by  that  Section.  The 
plaintiff,  therefore,  having  been,  without 
his  consent,  dispossessed  of  the  land  other- 
wise than  by  due  course  of  law,  was  entitled 
in  this  suit  to  recover  possession  from  the 
defendant,  notwithstanding  the  pottah  or 
likhun  which  was  set  up  by  the  defendant 
in  the  suit  as  his  title. 

The  decision  of  the  Lower  Appellate  Court 
will  be  affirmed  without  costs,  as  the  re- 
spondent does  not  appear. 


The  i6th  January  1868. 
Prejfent : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yustice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

Possession  as  regards  lands  not  capable  of  occu- 
IMition—Wrongful  occupation— Cause  of  ac- 
tion—Limitation— Khas  or  bhurat  lands. 

Case  No.  1846  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Atneen  of  Chit  la- 
gongy  dated  the  ist  April  186';,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District y  dated  the  2^1  h  September  1866, 

Sunnud  Ali  and  others  (Defendants), 
AppellantSy 

versus 

Mussamut  Kurimoonissa  and  others  (Plaint- 
iffs), Respondents, 

Baboos  Gopeenath  Mookerjee  and  Rajender- 
nath  Bose  for  Appellants. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

When  lands  which  are  not  in  their  nature  capable 
of  actual  occupation  (such  as  a  khal)  appertain  to  lands 
which  are  occupied,  the  possession  of  the  former  in 
point  of  law  necessarily  follows  that  of  the  latter;  but 
when  a  khal  dries  up  and  becomes  culturable,  if 
.   any  one  to  whom  it  do€s  not  belong  takes  actual  pos- 


session of  it,  a  cause  of  action  accrues  to  the  person  in 
possession  of  the  land  to  which  the  khal  appertains 
from  the  time  of  the  wrongful  possession,  and  not  from 
the  time  of  the  khal  becoming  culturable  or  cultivated. 

Limitation  can  be  pleaded  on  the  ground  of  posses- 
sion for  12  years,  even  though  the  possession  be  vkithout 
title,  and  the  same  Law  of  Limitation  applies  to  bhurat 
lands  or  khals  as  to  other  lands. 


Peacock,  C,  J, — The  judgment  of  the 
Principal  Sudder  Ameen  in  this  case  must  be 
reversed  so  far  as  it  relates  to  the  question  of 
limitation,  and  the  case  remanded  to  him  for 
trial  on  that  issue. 

The  Statute  of  Limitation  says  that  the 
suit  must  be  brought  within  tke  period  of 
12  years  from  the  time  when  the  cause  of 
action  arose. 

When  lands,  which  are  not  in  their 
nature  capable  of  actual  occupation,  such  as  a 
khal,  appertain  and  belong  to  lands  which 
are  occupied,  the  possession  in  point  of  law 
necessarily  follows  the  possession  of  the 
lands  to  which  the  former  belong.  But 
when,  as  in  this  case,  the  khal  dries  up  and 
becomes  capable  of  being  cultivated,  if  any 
one  to  whom  it  does  not  belong  takes 
actual  possession  of  it,  a  cause  of  action 
accrues  to  the  person  in  possession  of  the 
land  to  which  it  appertains.  Generally 
speaking,  a  khal  would  continue  in  the  pos- 
session of  the  person  in  possession  of  the 
lands  to  which  it  appertains  until  it  becomes 
culturable,  for  it  would  not  be  worth  the 
while  of  any  one  to  take  possession  of  it 
until  the  possession  of  it  is  beneficial;  but  if 
any  one  should  take  possession  of  it  before 
it  becomes  culturable,  or  is  brought  into 
cultivation,  the  cause  of  action  would  accrue 
at  that  time,  and  not  from  the  time  at  which 
the  khal  becomes  dry  and  culturable,  or  is 
actually  brought  into  cultivation.  It  is  not 
correct,  therefore,  to  state  that  limitation 
begins  to  run  from  the  time  when  the  khal 
was  brought  into  cultivation.  That,  as  we 
understand  the  Principal  Sudder  Ameen's 
judgment,  which  is  by  no  means  clear,  is 
the  time  at  which  he  considered  the  cause  of 
action  accrued.  He  says :  "  It  is  clear  that 
the  suit  has  been  brought  within  time  from 
the  date  the  land  was  brought  under  cultiva- 
tion ;"  whereas  it  ought  to  have  been  from 
the  time  that  the  defendant  wrongfully  took 
possession. 

Then,  again,  he  says :  "  If  possession  be 
not  held  on  the  strength  of  title,  it  would 
not  be  proper  to  apply  limitation  to  a  suit 
for    such    bhurat   land;"    that    is,    as    wej 

d 


iK8.} 


Civil 


THS   WSSKLT   RKPQRTSR. 


Rulings. 


135 


u 


understand,  the  defendant  would  not  be  en- 
titled to  the  benefit  of  limitation  if  he  had 
held  for  any  number  of  years  unless  he  had 
beid  on  the  strength  of  title;  whereas,  if 
be  held  on  the  strength  of  title,  he  would 
net  reqnire  to  take  advantage  of  the  Statute 
of  Limitation. 

There  is  no  different  Law  of  Limitation 
inth  regard  to  bhurat  lands  or  khals  than 
iriiii  regard  to  other  lands;  though  with 
itfud  to  bhurat  lands  or  khals  there  might 
be  more  difficulty  hi  determining  the  time 
It  which  wrongful  possession  was  taken. 

If  the  land,  before  it  was  filled  up,  ap- 
pertamed  to  the  plaintiff's  dag,  the  plaintiff 
weoki  be  in  possession  of  the  land  after  it 
was  filled  np  until  some  other  person  took 
acnial  possession. 

The  Principal  Sudder  Ameen,  with  re- 
ference to  these  remarks,  will  have  to  try 
.vbetber  the  plaintiff  was  in  possession  of 
ihe  land  within  12  years  next  before  the 
eommenceroent  of  this  suit.     Looking  to  the 

^'•itiire  of  the  lands,  and  the  presumption 
te  the  plaintiff,  being  in  possession  of  the 

'-■iif,  was,  by  implication,  in  possession  of  that 

,  rwbicb  appertained  to  it  until  some  one  else 
Iwdt  actual  possession,  it  will  be  for  the 
defendant  to  show  that  he  took  possession 

4i  the  land,  whether  he  cultivated  it  or  not, 
Ind  whether  the  land  was  culturable  or  not, 

'M  a  time  more  than    12   years  before  the 

'  coBiDencement  of  the  suit. 

We  think  the  appellant  ought  to  have  the 
costs  of  this  appeal. 


- 


The  i6ih  January  1868, 


Present  : 


-  Tbe  Hoal)le  Sir  Barnes  Peacock,  A7.,  Chief 
JmUici,  and    the    Hon'ble    Dwarkanath 
h    Micer,  Judge, 


of  predecessor's  judgment— Section  378, 
Act  VIIL  of  1859— Proceeding  between  other 
fttties—Oral  evidence— Boundaries. 

Case  No.  1859  of  1867. 

\\'tftLial  Appeal  from  a  decision  passed  by 
Ihe  Additional  Principal  Sudder  Ameen 
#/  Mymensingh,    dated   the    loih    May 


i86j,  affirming  a  decision  passed  by  the 
Moonsiff  of  Nuseerabad,  dated  the  rgih 
August  186  s> 

Ranee  Surut  Soonduree  Debia  and  another 
(Plaintiffs),  Appellant s, 

versus 

Rajendur  Kishore  Roy  Chowdhry  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Sreenath  Doss  and  Onookool  Chun- 
der  Mookerjee  for  Respondents. 

Section  37S,  A<51  VI 1 1,  of  1859,  bars  an  appeal  from  the 
decision  of  a  Principal  Sudder  Ameen,  g^ranting  a  review 
of  his  predecessor's  judgment. 

A  plainjtiff  cannot  be  bound  by  a  proceeding  which 
was  between  other  parties,  and  in  which  he  had  no  op- 
portunity of  being  heard. 

Oral  evidence  is  sufficient  to  prove  boundaries. 

Peacock^  C.J. — ^This  is  an  appeal  against 
the  decision  of  the  Additional  Principal 
Sudder  Ameen  of  Myi!hensingh  (Baboo 
Gopee  Kishen  Banerjee)  given  upon  a  re- 
hearing of  an  appeal  from  a  decision  of  the 
Moonsiff  of  Nuseerabad,  the  Additional 
Principal  Sudder  Anieen  having  granted  a 
review  of  the  judgment  of  his  predecessor. 

We  cannot  say  that  the  Additional  Prin- 
cipal Sudder  Ameen  has  not  the  power  to 
admit  a  review  of  his  predecessor's  judg- 
ment upon  the  grounds  upon  which  he  stat- 
ed that  he  granted  it;  and,  even  if  we  con- 
sidered him  wrong  in  point  of  law  in  grant- 
ing that  review,  we  could  not  reverse  his 
decision  upon  that  ground,  inasmuch  as  the 
Legislature  has  made  that  decision  not 
appealable.  Section  378,  Act  VIII.  of  1859, 
declaring  that  the  order,  whether  for  reject- 
ing the  application  or  granting  the  review, 
shall  be  linal.  But  we  think  that  a  Prin- 
cipal Sudder  Ameen  should  be  very  careful 
before  he  grants  a  review  of  his  predeces- 
sor's judgment. 

The  Tx)rds  of  the  Judicial  Committee  of 

the  Privy  Council*  in  the 

ApUK  case  of  Moharajah 

Mohessur    Singh  against 

the  Bengal  Government  said  :   **  It  must  be 

*  See  3  W.  R.,  Privy  Council  Cases,  p.  45. 
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borne  in  mind  that  a  review  is  perfectly  dis- 
tinct from  an  appeal ;  that  it  was  quUe  clear 
from  the  Regulations  that  the  primary  inten- 
tion of  granting  a  review  was  a  re-considera- 
tion of  the  same  subject  by  the  same  Judge 
as  contradistinguished  from  an  appeal,  which 
is  a  hearing  before  another  tribunal ;  that  there 
might  not  be  cases  in  which  a  review  might 
take  place  before  another  and  a  different 
Judge,  because  death  or  some  other  unex- 
pected or  unavoidable  cause  might  prevent 
the  Judge  who  made  the  decision  from 
reviewing  it,  but  they  said  emphatically 
that  such  exceptions  were  allowable  only 
ex  necessitaie,** 

We  think  that  one  Principal  Sudder 
Ameen  ought  not  to  review  the  judgment 
of  his  predecessor  except  upon  grounds  of 
grave  importance.  The  Principal  Sudder 
Ameen's  reasons  in  this  case  are,  that  his 
predecessor  had  not  disposed  of  the  case 
after  a  clear  statement  of  the  merits  or 
demerits  of  the  exhibits  filed  by  both  par- 
ties, and  because  the  boundaries  of  the  dis- 
puted julkur  had  not  been  ascertained ;  and 
then  this  gentleman,  who  reviews  his  pre- 
decessor's judgment  because  he  had  not 
madjs  a  clear  statement  of  the  merits  or 
demerits  of  certain  exhibits,  falls  into  the 
grave  error  of  acting  upon  a  document, 
which  upon  the  slightest  consideration  he 
ought  to  have  known  was  not  admissible, 
and  to  define  the  boundaries  as  given  in 
that  document. 

The  document  to  which  we  allude  was 
the  proceeding  of  a  Deputy  Collector, 
dated  the  i5lh  December  1846,  in  a 
dispute  between  Kangalee  Mundul  and 
others,  who  were  farmers  of  a  khas  niehal 
of  Government  which  had  recently  formed, 
and  Kalee  Kant  Mojoomdar,  the  defendant's 
predecessor.  In  that  dispute,  neither  the 
plaintiff,  nor  his  predecessor,  was  any  party. 
The  Deputy.  Collector  stated  that  the  bound- 
aries of  the  defendant's  julkur  extended 
to  Vedapore,  which,  if  correct,  included  the 
plaintiff's  julKur.  It  is  clear  that  the  plaint- 
iff could  not  be  bound  by  that  proceeding, 
which  was  between  other  parties,  and  in 
which  the  plaintiff  had  no  opportunity  of 
being  heard. 

The  Principal  Sudder  Ameen  also  lays 
down  that  the  plaintiff  had  failed  to  show- 
that  the  disputed  julkur  was  a  part  of  his 
julkur,  because  he  had  not  been  able  to 
adduce  old  documents  from  which  the  bound- 
aries of  his  julkur  Hutooa  could  be  ascer- 
tained,   and    then    after    stating    that    the 


quinquennial  register  of  1202,  and  the  deci- 
sion of  the  Sudder  Ameen's  Court,  dated 
the  i6lh  of  March  1826,  did  not  contain 
specification  of  the  boundaries  of  julknr 
Hutooa,  and  that  the  plaintiff  could  not  in 
any  other  way  prove  the  boundaries  of  his 
julkur,  he  laid  down  as  a  point  of  law  a 
most  untenable  principle  that  oral  evidence 
is  not  sufficient  to  prove  boundaries.  He 
also  used  the  above-mentioned  Deputy  Col- 
lector's proceeding  of  1846,  to  which  I  have 
above  referred,  as  rebutting  the  report  of 
the  Ameen  who  had  made  a  local  invest!* 
gation  in  the  suit. 

Further,  he  relied  upon  the  decision  of 
the  Judge  of  the  i6th  September  1855 
and  the  proceeding  of  the  Sudder  Ameen 
of  the  23rd  of  June  1853,  which  were 
wholly  irrelevant  in  the  present  case,  inas* 
much  as  they  merely  showed  that  the  de- 
fendant was  entitled  to  the  julkur,  and  did 
not  give  the  boundaries  thereof. 

The  decision  of  the  Principal  Sudder 
Ameen  must  be  reversed;  but,  as  this  case 
comes  before  us  on  special  appeal,  we  cannot, 
go  into  the  evidence,  and  say  whether  the 
Moonsiff's  decision  was  right  upon  the  other 
evidence  in  the  case;  and  unfortunatelya 
therefore,  we  must  remand  the  case  lo  the 
Principal  Sudder  Ameen  in  order  to  re-hear 
the  appeal  from  the  judgment  of  the 
Moonsiff. 

The  respondents  must  pay  the  costs  of  this 
appeal  and  the  costs  of  the  review  in  the 
Lower  Courts.  The  other  costs  in  the 
Lower  Courts  will  abide  the  final  result 
of  the  case. 


The  16th  January  1868. 
Fresenl: 

The  Hon'ble  H.  V.  Bay  ley  and  W.  Markby. 

Judges. 

Serrice-tenures. 

Case  No.  987  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judicial  Commissioner  of  Chota  Nag  pore  ^ 
dated  the  i^th  January  i86j^  reversing 
a  decision  passed  by  the  Assistant  Com- 
missioner of  that  District^  dated  the  gth 
June  1866, 

Shib  Lall  Sing  (Plaintiff),  Appellant, 

versus 

Moorad  Khan  and  others  (Defendants), 

Respondents. 
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Bahoo  Anund  Chunder  Ghossal  for 
Appellant. 

Bahoo  Romesh  Chunder  MUter  for 
Respondents.  • 

A  ^raat  to  a  man  and  hts  heirs  on  condition  of  per- 
rmmig  aenrice  does  not  .in   f^eneral   mean  that  the 

sernce  is  to  t>e  personally  performed  by  the  grantee  or 
,  Im  heirs;  but  that  the  grantee  is  to  be  responsible  for 

iti  pcrfomance. 

Markby,  J, — In  this  case,  the  plaintiflF  sued 
kr  the  possession  of  certain  lands  that  had 
been  held  for  many  years  at  a  low  quit-rent 
as  senrice-lands,  and  were  •  now  in  the.  pos- 
lesson  of  the  defendants. 

There  was  considerable  diflPerence  in  the 

Itftfements  of  the  parties  opposed  as  to  how 
die  lands  eventually  got  into  the  hands  of 
tbe  defendants,  but  none  whatever  as  to  the 
terms  under  which  they  had  been  all  along 
kki,  namely,  under  a  grant  to  the  tenants 
ikI  their  heirs  at  a  quit-rent  of  24  rupees 
'  fer  annum  on  the  consideration  of  the  ten- 
performing  service  as  door-keepers. 


The  Lower  Appellate  Court  has  only  ex- 
posed its  opinion  on  one  point,  namely, 
Aot  tbe  tenants  were  not  bound  personally 
l»j)erform  the  service,  but  that  they  were 
li^ed  to  hold  so  long  as  the  service  was 
pfoperly  performed,  and,  on  this  finding, 
a  decree  in  favor  of  the  defendants. 


I  am  satisfied  that  this  was  the  only  point 
nised  before  the  Appellate  Court.  The  ap- 
pellant now  complains  in  his  first  and 
Kcond  grounds  of  appeal  that  the  Lower  Ap- 
pellate Court  did  not  inquire  into  the  terms 
te  which  the  lands  were. held,  and  into  the 
^  nfidity  of  a  deed  of  gift  to  which  the  de- 
icBdants  referred  as  the  origin  of  their  hold- 
I.  iif*  But  it  is  quite  clear  to  me  that  none 
of  this  was  in  dispute.  From  the  very  first 
commencement  of  the  suit,  the  nature  of 
the  tenure  has  been  admitted,  and  it  would 
ka:ve  been  altogether  superfluous  for  the 
poposes  of  this  suit  to  inquire  how  or  when 
the  tenure  was  created. 


These  remarks  also  dispose  of  the  fifth 
inand  of  appeal.  The  lands  in  Keree  as  well 
M  tbe  lands  of  Damoah  are  admitted  to  be 
Ud  on  the  tenure  above  described,  and  the 
lower  Appellate  Court  treats  them,  quite 
properly,  without  distinction. 


'!• 


ance  of  service.  It  has  been  contended 
now,  as  it  was  contended  below,  that  the 
service  must  be  performed  personally,  but 
I  think  that  a  grant  to  a  man  and  his  heirs 
on  condition  of  performing  service  does  not, 
in  general,  mean  that  the  service  is  to  be 
personally  performed  by  the  grantee  or  his 
heirs,  but  that  it  is  to  be  performed,  and 
the  grantee  is  to  be  responsible  for  its  per- 
formance. It  is  inconsistent  to  grant  land 
to  a  man  and  his  heirs  on  the  condition  of 
performing  service,  and  at  the  same  time  to 
require  the  service  to  be  personally  perform- 
ed ;  because  it  is  obvious  that  the  word 
"  heirs  "  includes  a  number  of  persons  who 
are,  or  may  be,  unable  to  perform  the  service 
themselves.  The  only  rational  interpreta- 
tion of  such  a  grant  is  that  above  stated. 

In  the  fourth  ground  of  appeal,  the  ap- 
pellant contends  that,  as  the  defendants  were 
discharged  for  negligence,  the  right  of  re- 
entry has  accrued ;  but  the  only  negligence 
charged  is  that  the  services  were  not  per- 
sonally performed,  which,  as  I  have  said, 
is  not  required  by  the  conditions  of  the 
tenure. 

The  sixth  ground  of  appeal  is  not  ad- 
dressed to  the  decree,  but  only  to  an  expres- 
sion of  the  Judge  as  to  the  terms  on  which  the 
lands  are  held ;  this  is  only  a  reiteration  of 
the  opinion  he  already  expressed,  and  which 
I  consider  to  be  correct. 

The  appeal  is,  therefore,  dismissed  with 
costs. 

Bay  ley,  J, — I  concur. 


Tbe  only  real  contention  is  that  raised  in 
Ae  third  ground  of  appeal,  namely,  whether 
Ihcre  has  been  a  forfeiture  for  non-perform- 


The  1 6th  January  i868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge, 

Summoning  witnesses  where  kubooleut  is  ques- 
tioned-~SecUon66,  ActX.,  1859— Expenses  of 
witnesses— Section  151,  Act  VII L»  and  Sec- 
tion 67,  Act  X. ,  1859— Sections  356  and  357»  Act 
VIII.,  1859. 

Case  No.  656  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  jM  Feb- 
ruary i86j,  affirming  a  decision  passed  by 
the  Assistant  Collector  of  Durbungah, 
dated  the  2Sth  January  1866. 

e 


128 


Civil 


THE  WSBKLY   RKPORTKR. 


Rulings* 


tVoI.  IX. 


Mohun  Mundur  (Defendant),  Appellant, 

versus 

Brij  Bhookun  Singh,  manager  on  behalf  of 
Joggessur  Suhay  (Plaintiff),  Respondent, 

Baboo  Anund  Gopal  Paleet  for  Appellant. 

Mr.  R,  E.  Twidale  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Respondent. 

In  a  suit  to  recover  arrears  of  rent^  in  which  the 
genuineness  of  the  kubooleut  was  in  issue,  and  the 
defendant  asked  the  Deputy  Collector  to  summon  cer- 
tain witnesses  to  prove  that  he  had  been  payinof  at  a 
Particular  rate — Held  that  the  witnesses  should  have 
een  summoned  according  to  the  directions  of  Section 
66,  Act  X.  of  1859. 

Under  Section  351,  Act  VIII.  of  1S59  j[extended  to 
Revenue  Courts  by  Section  67,  Act  "X.  of  1859),  the 
defendant  was  not  bound  to  pay  into  Court  the  costs 
of  summoning"  and  defraying  the  expenses  of  the  wit- 
nesses, until  the  Court  had  nxed  what  was  reasonable. 

When  defendant  appealed  in  such  a  case,  the  Judge 
oughtyunder  Section  356,  Act  VII  I. of  1859,  to  have  direct- 
ed the  Deputy  Collector  to  sent  up  either  the  witnesses  or 
their  evidence,  and,  under  Section  357,  to  have  directed 
the  evidence  to  be  confined  to  the  rate  and  time  of  pay- 
ment, and  the  rent  to  which  the  payment  had  been 
appropriated. 

Peacock,  C.  y, — This  is  a  suit  brought  by 
the  plaintiff  against  the  defendant  to  recover 
1,092  rupees  odd,  which  he  alleges  to  be  due 
from  the  defendant  for  arrears  of  rent  for 
1270,  giving  credit  for  52  rupees  paid.  The 
plaintiff  alleges  that  the  defendant  held  200 
beegahs  13  cottahs  of  land  under  a  kuboo- 
leut at  the  rent  of  Rupees  932-12  annas. 
The  defendant  denied  the  kubooleut,  and 
stated  that  he  had  paid  i2x  rupees  in  1270. 
224  rupees  in  1271,  and  223  rupees  in  1272, 
making  altogether  568  rupees,  and  con- 
sequently that  nothing  was  due  from  him  to 
the  plaintiff  for  the  year  1270. 

The  defendant  says  that  he  holds  only  1 69 
beegahs  at  the  rent  of  304  rupees  for  the 
whole,  being  at  the  rate  of  2-8  a  beegah  for 
100  beegahs,  i  rupee  a  beegah  for  39  beegahs, 
and  8  annas  a  beegah  for  30  beegahs,  and  he 
put  in  a  petition  to  the  Deputy  Collector 
asking  him  to  summon  certain  witnesses 
mentioned  in  that  petition  to  prpve  his  pay- 
ments, and  that  he  had  been  paying  at  that 
rate.  The  Deputy  Collector  ordered  the  pe- 
tition to  be  put  with  the  record,  and  proceed- 
ed to  try  the  case  without  summoning  the 
witnesses  of  the  defendant,  and  he  found  that 
the  defendant  held  under  a  kubooleut,  as  al- 
leged by  the  plaintiff,  and  decreed  for  the 
plaintiff  in  full,  with  costs. 


The  defendant  appealed  to  the  Judge  sub- 
stantially upon  the  ground,  amongst  otbera» 
that  the  Lower  Court  had  not  cited  his  witr 
nesses.  The  Judge  held  that  none  of  his 
grounds  of  appeal  "  were  worth  anything,  as 
the  appellant  did  not  show  that  the  witnesses 
to  the  kubooleut  were  unworthy  of  credit." 

If  it  is  assumed  \hix  the  kubooleut  is  a| 
genuine  one,  it  would  be  useless  to  examine 
witnesses  to  prove  that  the  defendant  had' 
been  paying  rent  at  a  different  rate  fronii 
I  that    mentioned    in    the    kubooleut.      Butj 
when  the  kubooleut  was  in  issue,  and  the, 
question  had  to  be  determined  whether  the, 
defendant  had  executed  that  kubooleut  or  not,  ■ 
it  was  important  to  see   at  what  rate  the'' 
defendant  had   been   paying  for  the    yeaf ' 
1270  and  during  subsequent  years,  for,  if  iti 
had  been  proved  that  the  plaintiff,  daring. 
those  years,  had  been  receiving  payments  or . 
giving  receipts  for  rent  at  a  lower  rate  than. 
that  reserved  in  the  disputed  kubooleut,  it 
would  have  been  strong  evidence  to  show  that  * 
the  kubooleut  was  not  a  genuine  one.    It^ 
was    very    important,    therefore,    apon    ihei 
issue  as  to  whether  the  kubooleut  was  genu-.^ 
ine  or  not,  that  those  witnesses,  who   were 
cited  by  the  defendant,  should  have   been 
examined.      It  was  also  important  to  enable,- 
the  defendant  to  prove  that  he  had  paid  121  ! 
rupees  in  1270,  instead  of  only  52  rupees'; 
for  which  credit  was  given,  and  also,  if  he'': 
could,  that  in  1271  and  1272  he  had  paid-! 
generally  on  account  of  rent  a  larger  amount 
than  that  claimed  for  1270:  for  in  the  ab»  ; 
sence  of  any  specific   appropriation  of  the.. 
payments  made  in  1 271  and  1272  to  the  rents 
for  those  years,  the  payments  ought  to  have 
been  appropriated  to  the  discharge  of  the 
rent  for  1270,  which  was  the  earliest  year. 

We  are  of  opinion  that  the  Deputy  Col- 
lector was  wrong  in  not  summoning  the 
witnesses  according  to  the  directions  of  Sec- 
tion 66,  Act  X.  of  1859. 

It  is  said  that  the  defendant  ought  to 
have  paid  into  Court  the  expenses  of  sum- 
moning and  defraying  the  travelling  and 
other  expenses  of  the  witnesses ;  but  he  was 
not  bound  to  pay  into  Court  such  expenses 
until  the  Court  had  fixed  what  was  reason- 
able. That  is  pointed  out  by  Section  151 
of  Act  VIII.  of  1859,  extended  to  Revenue 
Courts  by  Section  07  of  Act  X.  of  1859, 

The  Deputy  Collector's  having  ordered 
the  petition  to  be  put  with  the  record  was 
tantamount  to  making  an  order  refusing  to 
summon  the  witnesses.      If  he  had  fixed 
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L  ucfa  an  amount  for  expenses  as  appeared  to 
Um  to  be  reasonable,  and  the  defendant  had 

■  refused  to  pay  the  amount  into  Court,  there 
woald  have  been  sufficient  excuse  for  not 
fommoning  them ;  but,  there  being  no  excuse 
in  ihc  present  case,  we  think  that  the  Judge 
upon  appeal  ought,  under  Section  356,  Act 
YUI.  of  1859,  to  have  directed  the  Deputy 
Collector  either  to  send  the  witnesses  to  him 

'  farthc  purpose  of  being  examined,  or  required 
Ac  Lower  Court  to  lake  their  evidence  and 
to  transmit  it  to  him;  and  that,  according  to 
Swion  357,  Act  VIII.  of  1859,  he  ought  to 
k»e  directed  that  the  points  to  which  the 
evidence  was  to  be  conOned  were,  whether 
fte  defendant  bad  been  paying  at  the  rates 
iMmioned  by  him  during  any  part  of  the 
.jean  1270,  1271,  and  1272,  and  whether  the 
defeodant  had  made  the  payments  as  alleged 
4f  him  in  those  years,  and  whether  the 
fijnieDis  made  in  1271  and  1272  had  been 
fijecifically  appropriated  to  any   particular 


The  Judge  having  held,  with  reference 
ibe  ground  of  appeal  to  which  we  have 
y  adverted,  that  it  was  not  worth  any- 
ttig,  has,  in  fact,  excluded  evidence  import- 
iK  with  reference  to  the  other  issues,  and 
itefh  ought  to  have  been  taken  before  he 
lelermined  those  issues.  We,  therefore, 
ttder  Section- 351,  Act  Vlllrof  1859,  which 
..In  been  substantially  extended  to  rent-suits 
.%  Act  X.  of  that  year,  reverse  the  decision 
'^  the  judge,  and  remand  the  case  to  him 
directions  to  restore  the  suit  to  its  ori- 
Bumber,  to  cause  the  necessary  wit- 
to  be  examined  as  above  directed,  and, 
tfar  their  evidence  shall  have  been  taken, 
to  proceed  to  investigate  the  merits,  and  to 
ftos  a  decree. 

Having  remanded  the  case  under  Section 
il{i,  a  certificate  will  be  granted  to  return 
iRsUmp-duty  on  the  appeal  to  this  Court; 
al,  as  the  appellant  has  succeeded  in  this 
Ont,  we  think  that  the  respondent  should 
nr  ail  the  costs  of  the  appeal,  except  the 
uty    which    the    appellant   will   get 
We  think  that  the  costs  in  the 
IM  Lower  Courts  should  abide  the  final 
of  the  suit. 
VoL  IX. 


The  17th  January  1868. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Objection  not  raised  in  Appeal  no  ground  of 

Review. 

Case  No.  385  of  1867. 

Application  for  Review  of  Judgment^  pass- 
ed by  the  Honble  W.  S.  Seton-Karr  and 
A.    G.    Macpherson,   yy,,    on    the   21st 
September  1867,  in  Regular  Appeal  Nor 
43  of  1867, 

Munshad  Bibee  (Respondent),  Petitioner, 


versus 

Baboo  Luchmeeput  Singh  (Appellant), 
Opposite  Party, 

Baboo  Tara  Prosunno  Mookerjee  for 
Petitioner. 

Mr.  R,  T.  Allan  and  Baboo  Onookool 
Chiinder  Mookerjee  for  Opposite  Party. 

That  the  Lower  Court  should  have  improperly  neglect- 
ed to  examine  a  witness  is  not  a  ground  for  a  review  of 
judgment,  if  the  objection  was  not  taken  when  the  case 
was  heard  by  the  Court  in  Regular  Appeal. 

Macpherson,  y, — We  think  that  this  ap- 
plication ought  to  be  rejected  with  costs. 
We  see  no  reason  to  disturb  our  judgment 
on  the  main  question  of  fact,  as  there  is 
sufficient  evidence  to  support  it. 

As  to  the  objection  that  the  evidence  of 
Bind  Raj  was  not  taken  in  the  Lower  Court 
when  the  defendants  applied  to  have  him 
examined,  we  think  that  this  objection  is 
no  ground  of  review,  when  it  was  not  raised 
when  the  case  was  argued  before  us  in 
regular  appeal.  We  say  this,  taking  it  for 
granted  that  the  defendants  were  entitled 
to  have  the  witness  examined  in  the  Lower 
Court,  and  that  the  Lower  Court  acted 
irregularly  in  not  enforcing  his  attendance. 

If  parlies  are  aggrieved  by  the  conduct 
of  the  Lower  Court  in  matters  such  as  this, 
it  is  their  duty  to  bring  it  to  the  notice  of 
this  Court  when  the  case  is  regularly  before 
it  on  appeal.  If  they  do  not  do  so  then, 
they  cannot  subsequently  make  the  matter 
the  subject  of  a  review  of  judgment. 
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The  17th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kl,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mitter,  Judge. 

A  written  statement  not  a  pleading  in  confes- 
sion,  and  avoidance  must  be  taken  as  a  whole. 

Case  No.  1497  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  23rd  February  i86*j,  affirming  a 
decision  passed  by  the  Officiating  Sudder 
Ameen  of  that  District ^  dated  the  26th 
June  jS6j, 

Sooltan  AH  (Plaintiff),  Appellant, 

versus 

Chand  Bibee  and  others  (Defendants), 
Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 
Mr.  R.  E.  Twidale  for  Respondents. 

A  written  statement  is  not  a  pleading  in  confession 
and  avoidance  whereby  a  defendant  is  bound  by  the 
confession,  and  compelled  to  prove  the  avoidance ;  if 
used  as  evidence  agamst  a  defendant,  the  whole  state- 
ment must  be  taken  together. 

Peacock,  C.  J. — We  think  that  it  is  quite 
clear  that  the  Judge  is  right. 

The  plaintiff  sued  the  defendants  for  the 
whole  of  certain  property  which  he  said  had 
been  mortgaged  to  him.  Three  of  the 
defendants  in  their  written  statement  stated 
(and  we  assume  that  they  swore  to  their 
written  statement)  that  the  mortgage  was 
granted  to  the  plaintiff  as  one  of  four  bro- 
thers for  the  benefit  of  himself  and  his  three 
brothers;  that  two  of  the  defendants  were 
two  of  the  brothers;  that  the  third  de- 
fendant was  the  widow  of  the  third  brother ; 
that  they  were  in  possession  of  the 
shares  which  belonged  to  them  respectively ; 
and  that  the  plaintiff  was  in  possession  of 
his  own  share.  The  other  set  of  defendants 
stated  that  they  were  in  possession  under  a 
theeka  lease  granted  by  the  four  brothers 
in  1265. 

The  Principal  Sudder  Ameen  found  that 
the  mortgage  was  granted  to  the  plaintiff 
for  the  benefit  of  himself  and  his  three  bro- 
thers, and  he  accordingly  decided  for  the 
defendants. 


Upon  appeal,  the  Judge  says  "  that,  inas- 
much as  the  deed  contains  the  plaintifiTjS. 
name  alone,  the  onus  probandi  lay   upon' 
those  whose  defence  rested  upon  varying  it§" 
wording;''  but  he  says  that  he  cannot  concidt 
with  the  reasons  assigned  by  the  Principal 
Sudder  Ameen  for  dismissing  the   case,  .as 
there  was  no  evidence  to  prove  that  tM 
mortgage  was  granted  for  the  benefit  of  thMi^ 
■four  brothers,  but  he  adds :  "  I  do  not  ihr 
that  the  evidence  of  dispossession  addn< 
is  sufficient  to  prove  the  fact,  and  that, 
the  claim  of  the  plaintiff  has  not  been  proved^ 
the  order  of  the  Lower  Court  dismissing  th^ 
suit  must  be  affirmed." 

The  judgment  of  the  Judge  is  objected 
to  upon  the  ground  that  it  was  unnecessai|y 
fer  the  plaintiff  to  prove  dispossession,  in«< 
asmuch  as  that  fact  was  admitted  by  th<? 
defendants  in  their  written  statement.  i 

A  written  statement  is  not,  as  we  hav|j 
frequently  before  observed,  a  pleading  uil 
confession  and  avoidance,  by  which  tbi1 
defendant  is  bound  by  the  confession,  and  wt^ 
compelled  to  prove  the  avoidance.  A  de*^ 
fendant's  written  statement  may,  like  eveiy 
other  statement  made  by  a  defendant,  b4| 
used  as  evidence  against  him,  but,  like  eveqpj 
other  statement  made  by  a  defendant,  the! 
whole  statement  must  be  taken  together. 
If  the  written  statement  in  the  present  case 
had  been  put  in  evidence  against  the  defend*; 
ants,  then  their  admission  of  possessios; 
must  be  taken  in  conjunction  with  the  oth>|>i 
part,  viz.,  that,  although  the  mortgage  wafj 
taken  by  the  plaintiff  in  his  own  name' 
alone,  it  was  taken  for  the  benefit  of  the 
four  brothers. 

The  Judge,  it  is  true,  would  not  have 
been  bound  to  believe  that  part  of  the  state- 
ment which  was  in  favor  of  the  defendants; 
but  it  would  have  been  evidence  upon  wbicli 
he  might  act  if  he  believed  it. 

Suppose  a  man  should  be  sued  for  goodft 
sold  and  delivered,  and  should  state  and 
swear  to  the  statement  that  the  goods  were 
bought  and  delivered  to  him  in  a  shop  by 
a  person  whom  he  did  not  know,  and  that 
he  paid  for  them  at  the  time.  If  that  state- 
meiit  were  true,  he  could  not  honestly  state 
that  he  had  never  bought -the  goods;  and, 
if  the  statement  that  he  had  bought  them 
was  to  be  taken  against  him,  without  also 
taking  his  statement  that  he  paid  for  thettt 
at  the  time,  the  greatest  imustice  might  be 
done,  for  he  would  be  unable  to  compel  the 
attendance  of  the  man  who  sold  the  goods, 
inasmuch  as  he  was  unknown  to  him;  bal 
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if  the  plaintiff  being  unable  to  read  one 

,  pan  of  the   statement  as  evidence  against 

I  tbe  defendant  without  reading  in  his  favor 

;  what  be  said  as  to  payment,   the  plaintiff 

;  iroald  have  to  cite  the  man  who  sold  the 

[  goods  for  the  purpose  of  proving  his  case, 

aad  then,  if  the  witness  should  speak  the 

tnsb,  the  defendant  would   make  out  his 

defence  by  eliciting   from    the  witness  on 

;  ooK-examination  the  fact  that  the   defend - 

,  nt  had  paid  for  the  goods  at  the  time. 

■    We  have  given    this  explanation  of  our 

\ikw  of  the   efiFect  of  a  written  statement, 

faannach  as  we  constantly   see  that  there 

■  a  great  misunderstanding  as  to  the  mode 

ii  which  It  ought  to  be  used,  if  intended  to 

^ipente  against   the    defendant  as  an   ad- 


The  decision  of  the  Judge,  therefore, 
10  be  affinned  with  costs  of  those  respond- 
fikvho  have  appeared. 


The  17th  January  1868. 
Present: 

tfe  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jnsiice^  and  the  Honble  Dwarkanath 
toler,  Judge. 

Dedumtory  decree— Title— Limitation— 
Onoa  probandl 

Case  No.  1873  of  1867. 

\5tid(d  Appeal  from  a  decision  passed  by 
&i  Principal  Sudder  Ameen  of  Chitta- 
fttf ,  dated  the  26th  April  i86y,  revers- 
^  a  decision  passed  by  the  Moonsiff 
^  Seeiakaomd,  dated  5M  October  1866, 

fcixiishore  Dey  and  others  (Plaintiffs), 
Appellants^ 

versus 

iihen  Mohurir  and  others  (Defendants), 
Respondents. 

BaboQ  Kishen  Succa  Mookerjee 
for  Appellants. 


Baboos  Romesh  Chunder  Mitler  and  Luckhee 
Churn  Bose  for  Respondents. 

In  a  suit  for  declaration  of  right  which  existed  at  the 
time  the  suit  was  commenced,  but  which  had  ceased  to 
exist,  pending  the  suit  before  decree,  plaintiff  is  not 
entitled  to  a  decree,  and  a  declaratory  decree  of  title 
will  not  be  given  when  the  plaintiff's  claim  would 
have  been  bound  by  limitation  had  he  sued  for  pos- 
session. 

A  defendant,  who  sets  up  title  and  limitation, 
may  succeed  on  limitation,  even  if  be  cannot 
prove  title.  The  onus  of  proving  limitation  lies  upon 
ihe  plaintiff. 

Peacock,  C.  J. — The  first  ground  of 
special  appeal  is  that  the  Principal  Sudder 
Ameen  is  wrong  in  thinking  that  plaintiff 
cannot  succeed  his  grandfather  during  the 
lifetime  of  his  aunt  Jussoda. 

Upon  this  point,  we  think  that  the  Prin- 
cipal Sudder  Ameen  was  wrong;  inas- 
much as  Jussoda  was  not  the  heir  of  Ram- 
chunder,  she  being  his  sister  and  the  plaintiff 
being  a  sister's  son.  So  far  as  we  can 
judge  from  the  pedigree,  the  plaintiff,  as  a 
sister's  son,  appears  to  have  been  the  heir. 

The  2nd  ground  is,  that  the  Appellate 
Court  ought  not  to  have  enquired  whether 
the  mehal  was  sold  or  not,  for  that  was  not 
a  point  for  trial  in  the  case.  The  sale  re- 
ferred to  in  this  ground  of  appeal  was  a 
sale  pending  the  suit  for  arrears  of  rent 
under  Regulation  VIII.  of  18 19,  which  gave 
the  purchaser,  who  was  not  before  the  Court, 
a  title  against  the  plaintiff. 

We  are  not  sure  that,  in  a  suit  merely  for 
a  declaration  of  a  man's  right,  we  should 
give  a  decree  in  his  favour,  when  circum- 
stances are  proved  to  have  occurred,  pending 
the  suit  which  destroy  that  right.  We  could 
not  say  that  the  plaintiff  in  such  a  case  is 
entitled  at  the  time  of  making  our  decree, 
and  it  would  be  useless  to  declare  that,  at  the 
time  the  suit  was  commenced,  he  was  entitled, 
but  that  that  title  had  ceased  to  exist. 

The  3rd  ground  of  special  appeal  is,  that 
the  Appellate  Court  has  misconstrued  the 
plaint.  No  point  has  been  made  upon  this 
third  ground  with  reference  to  the  question 
which  has  been  raised  in  argument  whether 
the  suit  was  one  for  a  declaration  of  right 
and  for  possession,  or  simply  for  a  declaration 
of  right.  It  appears  to  me  that  the  suit  was 
not  to  recover  possession,  but  merely  for  a 
declaration  of  the  plaintiff's  right,  and  that 
is  what  the  special  appellant  now  contends. 


13^ 


Civil 


THK   WEEKLY   REPORTER. 


Rulings. 


[Vol.  Dt. 


The  ground  upon  which  the  plaintiff  seeks 
to  have  that  declaration  is,  that  his  aunt 
Jussoda  held  the  lands  as  part  of  plaintiff's 
talook  Paunchoo  as  his,  plaintiff's,  ryot; 
that  the  defendants  had  taken  possession  of 
the  lands  from  that  ryot  upon  the  claim 
that  they  belonged  to  talook  Teeluck ;  and 
that  the  ryot  was  acting  in  collusion  with 
the  defendants  in  allowing  them  to  take  pos- 
session of  the  lands  as  talook  Teeluck.  If 
the  plaintiff  had  proved  that  allegation,  this 
Court  would  probably  have  assisted  him  by 
declaring  his  right.  But  the  plaintiff  has 
not  proved  that  his  aunt  was  in  collusion 
with  defendants,  or  that  she  had  held  the 
lands  as  his  ryot.  On  the  contrary,  it  was 
found  by  the  first  Court  that,  from  the  inves- 
tigations of  the  Civil  Court  Ameen,  it  was 
evident  that  Jussoda,  the  aunt,  had  held  pos- 
session of  talook  Paunchoo  for  25  or  26  years 
as  talookdar,  and  not  as  plaintiff's  ryot. 

No  appeal  was  preferred  against  the 
finding  of  the  first  Court  upon  that  point,  nor 
was  any  questioi\  made  as  to  the  correctness 
of  that  finding  by  way  of  cross-objection. 
The  Lower  Appellate  Court  and  the  Princi- 
pal Sudder  Ameen  on  the  appeal  treated  it 
as  correct  when  he  says  that  "the  Ameen 
"has  also  stated  that  Jussoda  is  not  in 
"  possession  as  a  ryot."  As  regards  Jussoda, 
therefore,  if  the  suit  had  been  to  recover 
possession  of  the  land,  it  would  clearly  have 
been  barred  by  limitation. 

The  other  defendants  had  taken  possession 
from  Jussoda,  and  not  from  the  plaintiff;  and, 
if  the  plaintiff  was  barred  as  against  Jussoda, 
he  would  have  been  barred  also  as  against 
those  who  turned  Jussoda  out  of  possession. 
It  would  be,  therefore,  improper  for  us  in  a 
suit  to  declare  a  title  to  give  the  plaintiff 
a  decree  by  declaring  his  right  when  it 
appears  that,  if  the  suit  had  been  brought  for 
possession,  the  plaintiff's  claim  would  have 
been  barred  by  limitation.  If  the  suit  is  a 
suit  for  possession,  as  well  as  for  a  declara- 
tion of  right,  then  it  is  barred  so  far  as  it 
seeks  to  recover  possession.  It  is  unneces- 
sary for  us  to  say  what  period  of  titne  will 
bar  a  suit  which  does  not  seek  for  relief,  but 
merely  for  a  declaration  of  right;  but  we 
think  the  plaintiff  is  not  entitled  to  have 
a  decree  in  a  suit  for  a  declaration  of  right 
to  property  when  he  would  be  barred  in. a 
suit  brought  to  recover  that  property. 

The  Principal  Sudder  Ameen  in  this  case 
seems  to  have  fallen  into  the  same  error  as 
that  to  which  we  alluded  two  or  three  days 
ago,  with  reference  to  another  judgment  of 


his.  He  seems  to  be  under  the  idea  that  a 
defendant  who  sets  up  title  and  also  limitation 
cannot  succeed  .upon  the  plea  of  limitation, 
unless  he  proves  that  he  has  held  for  more 
than  12  years  under  the  title  set  up.  He 
says :  •*  The  defendant  could  not  satisfactorily 
prove  that  the  land  claimed  appertained  to 
Teeluck 's  property"  (which  was  the  proi>ert]^ 
the  defendant  had  purchased),  "and  has 
held  possession  as  such  for  upwards  of  11 
years.  There  is,  therefore,  no  ground  to  hold 
that  the  suit  is  affected  by  limitation." 

If  the  defendant  could  have  proved  that 
the  land  was  part  of  Teeluck's  property,  he 
would  have  proved  his  own  title,  and  there 
would  have  been  no  necessity  for  relying 
upon  limitation,  for  the  plaintiff  would  have 
h*ad  no  cause  of  action  against  him.  Limita- 
tion assumes  that  the  plaintiff  has  a  title, 
but  that  he  is  barred  in  consequence  of  his 
not  having  asserted  it  by  action  within  the 
time  limited  by  law. 

He  -also  appears  to  think  that  in  all  cases 
the  onus  lies  upon  the  defendant  to  prove 
limitation,  instead  of  its  being  upon  the 
plaintiff,  who  seeks  to  enforce  a  cause  dt 
actiou  to  show  that  that  cause  of  action  ao^ 
crued  to  him  within  the  period  of  limitation. 

The  decree  of  the  Principal  Sudder 
Ameen  will  be  affirmed  with  costs,  but  for 
reasons  altogether  different  from  those  which 
he  has  assigned  for  reversing  the  decision  of 
the  first  Court. 

This  case  shows  that  we  should  be  careful 
in  not  encouraging  parties  who  do  not  re- 
quire relief  to  sue  for  declaration  of  right 
merely  to  confirm  their  titles,  and  thus  pro- 
bably to  email  upon  themselves  the  harass- 
ment of  protracted  litigation. 

The  suit  is  valued  altogether  at  only  16 
rupees,  and  was  brought  to  have  a  declara- 
tion that  the  plaintiff  was  entitled  to  pro- 
perty worth  that  amount,  and  not  for  relief. 
The  suit  was  first  tried  before  the  Moonsiff. 
It  was  appealed  to  the  Principal  Sudder 
Ameen,  who  remanded  it  to  the  Moonsiff  for 
a  fresh  trial.  From  the  decision  of  the 
Moonsiff  on  the  second  trial,  there  was  an- 
other  appeal  to  the  Principal  Sudder  Ameen, 
from  whose  decision  in  appeal  this  case  has 
come  up  to  us  on  special  appeal ;  so  that,  in 
fact,  there  have  been  five  trials  in  a  case  in 
which  the  plaintiff  did  not  ask  for  relief  for 
an  injury  which  had  been*  done  to  him,  but 
merely  for  a  declaration  of  right  in  con- 
firmation of  title. 
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The  1 8th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  C/iie/ 
Juitue^  and  the  Hon'ble  C.  Hobhouse, 

;  Aftathmetit — Decree  ~- General  Warrant— Da- 
ai^:es— Sections  92,  214,  &  236,  Act  VIII. 

«r 18591 

■  Eefertnce  to  the  High  Court  by  Mr,  R, 
Tfwers,  Judge  of  the  Small  Cause  Court 
9t  Kishnagurh. 

Joykalee  Dassee 

versus 

The  representative  of  Chandmalla. 

No  one  for  Plaintiff. 

Baho  Annund  Chunder  Ghosal  for 
Defendant. 

Wkne  tsetses  property  in  attachment  of  a  decree 
bad  been  obtained  by  his  own  judg^ment-debtor, 
'Mi  tlHie  is  nothing'  to  show  that  that  decree  was  sold 
'to  B,  and  A  is  not  proved  to  have  acted  maliciously  or 
pfobable  cause,  A  is  not  liable  to  ^  in  a  suit 
The  seixure,  moreover,  having  been  made 
the  order  ol  the  Court,  the  defendant  was  not 
Ue  for  vbat  was  done  under  the  Court's  order. 

la  attaching  a  decree  under  Act  VIII.  of  1859,  the 
Cvi  Court  should  not  proceed  under  both  Section  92 
lilSoc6oQ  3}6  of  that  Act,  but  under  Section  236  alone, 
^  6te  Collector  has  no  power  to  attach  such  decree. 

Sewiile. — Whether,  if  a  judgment-creditor  applies  for 
aieaeral  warrant  of  attachment  of  all  the  defendant's 
,» fKperty  under  Section  214,  and  under  it  causes  property 
if  t  tfasnl  person  to  be  seized  as  property  of  the  defend- 
Si^  be  is  not  liable  to  such  third  person. 

Case. — ^The   plaintifE    sues    for   damages 

€QBphsing  the   amount  of  a  decree,  with 

,  which  she  had  purchased  from  one 

^ — .^r  Biswas,  and  which,  owing  to  an  un- 

kiol  attachment  by   defendant,   she    was 

ttiUe  to  execute.  - 

As  the  circumstances  of  the  case  are  un- 
iHii,  and  I  have  been  unable  to  find  any 
fKCedents  strictly  in  point,  I  have  thought 
kfljdatj  to  make  a  reference  to  the  High 
Cdui  od  the  following  points  : — 


(i.)  Is  the  injury  sustained  by  plaintiff 
actionable  ? 

(2.)  What  limitation  applies  ? 

The  facts  are  as  follows  : — 

Ameer  Biswas  got  a  decree  under  Act  X. 
of  1859  against  Mr.  J.  White  on  the  26th 
June  1865,  and  sold  it  to  plaintiff  on  the 
26ih  idem.  Defendant,  who  held  a  decree 
against  Ameer  Biswas,  which  he  was  execut- 
ing in  the  Principal  Sudder  Ameen's  Court, 
petitioned  that  officer  on  the  30th  June  that 
the  right  of  Ameer  Biswas  in  the  Act  X.  decree 
might  be  attached,  and  Mr.  White  ordered 
not  to  pay  the  money  to  Ameer  Biswas,  but  to 
lodge  it  in  Court.  The  Principal  Sudder 
Ameen  took  the  evidence  of  defendant's  go- 
mastah,  to  the  effect  that  Ameer  Biswas  was 
endeavouring  to  dispose  of  the  decree,  and  ob- 
serving *'  that  the  prayer  of  the  applicant  (de- 
fendant) was  only  that  the  decree  might 
not  be  allowed  to  be  transferred,"  and,  pro- 
fessing to  act  under  Section  92  of  Act  VIII. 
of  1859,  sent  a  proceeding  to  the  Collector 
forbidding  the  transfer.  The  date  of  this 
order  was  the  yih  July.  He  also  issued  an 
itlanamah  to  Mr.  White,  directing  him  not 
to  pay  the  amount  of  the  decree  to  Ameer 
Biswas.  The  Collector,  accordingly,  passed 
an  order  on  the  5th  August  that  the  pur- 
chaser (plaintiff)  should  not  be  allowed 
to  execute  the  decree. 

On  the  1 8th  August,  the  Principal  Sudder 
Ameen  declared  the  decree,  which  defendant 
was  executing  against  Ameer  Biswas,  barred 
by  limitation,  and  released  from  attachment 
the  Act  X.  decree  which  had  formed  the 
subject  of  the  injunction  under  Section  92. 

Meantime,  plaintiff  had  applied  to  the 
Collector  for  execution  against  Mr.  White 
on  the  ist  July.  No  order  was  passed  on 
the  application  till  the  9th  September ;  whmi 
the  Collector,  observing  that  the  attachment 
of  the  decree  by  the  Principil  Sudder  Ameen 
had  been  rescinded  by  that  officer's  decision 
of  the  i8ih  August  above  quoted,  directed 
execution  to  be  proceeded  with. 

On  the  2 1st  September,  defendant 
appealed  to  the  Judge  against  the  de- 
cision of  the  Principal  Sudder  Ameen,  who 
had  declared  defendant's  decree  against 
Ameer  Biswas  bUrred  by  limitation.  In  this 
petition  of  appeal,  defendant  prayed  that  the 
Act  X.  decree,  which  the  Principal  Sudder 
Ameen  had  released  from  attachment,  be 
again  attached.  The  Judge,  in  compliance 
with  the  request,  sent  a  proceeding  to  the 
Collector,  dated  sist  September,  to  re  attach 
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the  decree,  which  the  Collector  did  on  the 
tollowiDg  day. 

Plaintiff  again  applied  to  the  Collector 
for  execution  against  Mr.  White,  which 
was  refused  on  the  29th  November  on  the 
ground  of  attachment  by  order  of  Court. 

Plaintiff  next  petitioned  the  Judge  on  the 
29th  March  1866,  begging  that  the  attach- 
ment of  her  purchased  Act  X.  decree  be  with- 
drawn, and  that  she  be  allowed  to  execute  it 
against  Mr.  White,  whose  property  she  al- 
leged was  being  transferred  and  made  away 
with,  and  stating  that  she  (plaintiff),  through 
delay  in  executing  the  decree,  was  running 
tbe'risk  of  losing  her  money  altogether.  This 
petition  was  not  complied  with  by  the  Judge, 
who,  however,  upheld  on  appeal  the  Prin- 
cipal Sudder  Ameen's  order  (declaring  the 
decree  of  defendant  against  Ameer  Biswas 
barred  by  limitation)  on  the  5th  October  1866, 
and  this  order  was  finally  confirmed  by  the 
High  Court  on  the  20th  February  1867,  but 
the  Act  X.  decree  remained  under  attachment 
all  that  time,  and,  as  Mr.  White  had  become 
insolvent  in  April  1866,  plaintiff  lost  all 
benefit  from  the  decree. 

Defendant  pleads  that  he  is  not  respon- 
sible for  any  loss  accruing  to  the  decree 
while  under  attachment.  In  the  case  of 
Rajbullub  Gope  versus  Issan  Chunder  Huj- 
rah,  VII.  Weekly  Reporter  355,  it  was 
held  that  the  defendant  was  not  liable  to 
damages  in  respect  of  an  attachment  made 
under  a  warrant  issued  by  the  Court.  In 
that  case,  however,  the  plaintiff  seems  to 
have  acted  illegally,  inasmuch  as  he 
claimed  the  property  in  dispute  as  his  own 
exclusively,  while  he  was  really  entitled 
only  to  a  half  share ;  and  in  the  case  of 
Inder  Chund  Dogare  versus  Nunderam  Sing, 
quoted  at  page  162  of  Broughton's  Civil 
Procedure,  and  27  of  Thomson  on  Limitation, 
it^as  held  that  damages  could  be  recovered 
on  account  of  the  wrongful  taking  in  execu- 
tion of  property  which  had  been  deteriorated 
in  value  while  under  seizure. 

I  think  that,  as  defendant  has  not  shown 
any  want  of  good  faith  in  the  transfer  of 
the  decree  by  Ameer  Biswas  to  plaintiff, 
his  (defendant's)  attachment  of  it,  after  that 
transfer,  was  wrongful  ab  initio^  and  that  he 
is  responsible  for  the  injury  resulting  to 
plaintiff  in  consequence. 

Finally,  as  to  the  question  of  limitation, 
the  decree  must  be  regarded  as  personal 
property,  and  defendant,  therefore,  contends 
that  one  year  is  the  period  of  limitation  ap- 
plicable.   If  he  is  rigbti  plaintiff  is  out  of 


Court,  as  he  cannot  possibly  date  his  cai 
of    action    later    than    White's    insolv4 
(April  1866),  and  the  plaint  was  not  filed  ti| 
more  than  a  year  afterwards.     I  think,  hot 
ever,    that    Clause    16,    Section    i  of 
Limitation  Act,  more  properly  applies, 
was  so  held  in  Inder  Chund  Dogare's  a 
quoted  above,  where  it  was  laid  down  tl 
wrongful   seizure   of  goods  under  proc< 
of  law  was  not  an  injury  to  pergonal 
perty  within  the   meaning  of  Clause  1 
Section  1 . 

The  judgment  of  the  High  Court  was  delh 
ed  as/olloivs  by — 

Peacock,  C  J, — It  appears  to  us  that  tl 
defendants  are  not  liable  to  damages,  ai 
that  the  suit  cannot  be  maintained  agaii 
them  as  the  representatives  of  Chand  Mala^ 

It  appears  from  the  statement  which 
submitted  for  our  opinion  that  the  defendftnj 
who  hold  a  decree  against  Ameer  Biswi 
applied,  on  the  30th  of  June  1865,  to  all 
a  debt  which  Ameer  'Biswas  had  obtaii 
against  Mr.  White,  the  decree  which  Bisi 
had  so  obtained  having  been  sold  to  tl 
plaintiff  previously  to  that  application.  Tl 
application  appears  to  have  been  made  uadi 
Section  92  of  Act  VIIL  of  1859,  instead 
under  Section  236. 

The  Principal  Sudder  Ameen  ordered 
injunction  to  restrain  Biswas  from  selling  b| 
decree,  and  he  also  ordered  Mr.  White 
to  pay  to  Biswas. 

On  the  1 8th  of  August  the  Priiici[ 
Sudder  Ameen  held  that  the  defendants  wei 
barred  by  limitation  from  executing  U« 
decree  against  Ameer  Biswas,  and  reles 
the  decree  from  attachment.  On  the  2ii 
of  September  the  defendants  appealed 
the  Judge  against  the  order  of  the  Prin< 
pal  Sudder  Ameen,  which  declared  the  rig! 
of  execution  to  be  barred  by  limitaiion| 
and  in  their  appeal  they  asked  that 
decree  which  had  been  released,  from  attaci 
ment  should  be  again  attached ;  and  tl 
Judge,  in  compliance  with  the  request,  sei 
an  order  to  the  Collector  on  the  21st 
September  ordering  him  to  re-attach  tl 
decree. 

There  seems  to  have  been  considerabl 
confusion  in  dealing  with  the  case  both 
the  Judge  and  the  Principal  Sudder  Ameei 
The  Principal  Sudder  Ameen  appears 
have  acted  partly  under  Section  9a 
partly  under  Section  236  of  Act  VI] 
whereas  the  proper  course  was  to  procet 
under  Section  236,  and  to  attach  at  the 
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the  defendants  the  debt  due  from  White 
Biiwas. 

Bat  the  Jadge  seems  to  have  sent  the 
to  the  Collector  to  attach  the  decree, 
the  decree  had  been  properly  attached 
the  Civil  Court,  the  plaintiff  ought  to 
made  an  application  to  the  Civil  Court 
release  the  decree  from  attachment,  upon 
ground  that  the  debt  did  not  belong  to 
»,  inasmuch  as  he  had  sold  it  to  the 
It  plaintiff.  But  the  plaintiff  does  not 
to  have  petitioned  the  Judge  until 
39th  of  March  1866,  when  she  petition- 
that  the  attachment  of  the  Act  X.  decree 
belonged  to  her  under  her  purchase 
be  withdrawn,  and  that  she  might  be 
to  execute  it  against  Mr.  White; 
she  then  brought  to  the  Judge's  notice 
risk  which  she  was  running  from  the 
inexecating  the  Act  X.  decree  which 
had  purchased.  But  the  Judge  refused 
eoDply  with  her  petition,  and  to  rescind 
Older  which  he  had  made  on  the  21st 
f  September  1865. 

WlKther  the  injunction  was  issued  under 

92  or  under  Section  236,  the  Judge 

have  applied  a  remedy  to  prevent  the 

of  the   debt   being    lost    through    the 

ry  of  Mr.  White;  for  if  the  appli- 

was  properly  made  under  Section  92, 

\  Judge  might  have  appointed  a  receiver 

oe  debt  due  by  Mr.  White  to  Biswas, 

S  the  application  was  made  under  Sec- 

236,  the  Judge  might  have  appointed 

k  does  not  appear  that,  up  to  the  29th  of 
t866,  the  plaintiff  ever  made  it  known 
to  the   Principal   Sadder   Ameen   or 
Judge,  or  even  to  the  present  defend- 
that  she  had  purchased  from  Biswas 
against  Mr.  White ;  and,  therefore, 
present  defendants  were  perfectly  justi- 
IB  treating  the  decree  which  Biswas  had 
from  Mr.  White   as  the  property 
,  and  not  as  the  property  of  the 
plaintiff. 

s,  all  that  was  done  by  the  defend- 
was  done  by  application  to  a  Court  of 
ent  jurisdiction,  and  under  an  order 
iBdi  Court. 

Ihe  Judge,  when  he  made  the  order,  was  as 
as  the  present  defendants  that  the 
ipal  Sadder  Ameen  had  held  the  right 
necBtion  barred  by  limitation  ;  but  he 
it  right,  pending  the  appeal  to  him- 
tern  the  decision  of  the  Principal  Sud- 
Aaeen,  to  order  that  the  decree  should 
n  under  attachment  against  Biswas. 


s 


It  was  held  in  this  C'ourt  in  the  case 
cited  by  the  Judge  of  the  Small  Cause  Court 
from  7  Weekly  Reporter,  page  355,  that  a 
defendant  was  not  liable  to  damages  in  re- 
spect of  an  attachment  made  under  a  warrant 
of  execution  issued  in  pursuance  of  Section 
233,  Act  VIII.  of.  1859. 

In  this  case  the  order  of  the  Judge  was  to 
attach  the  decree  as  the  property  of  Biswas ; 
and  it  appears  to  us  that  the  defendants 
were  not  responsible  for  that  which  was  done 
under  the  Judge's  order. 

It  is  not  necessary  to  decide  whether,  if  a 
judgment-creditor  applies  for  a  general  at- 
tachment of  all  the  defendant's  property 
under  Section  214,  and  obtains  a  general 
warrant  of  seizure,  and  causes  the  nazir 
under  that  general  warrant  to  seize  property 
of  a  third  person  which  belongs  to  the  de- 
fendants, he  may  not  be  liable  to  that  third 
person.  But  by  Section  218  of  Act  VIII.  of 
1859,  whenever  a  general  warrant  is  granted, 
the  Judge  may  require  the  applicant  to  give 
security  against  any  injury  which  may  be 
occasioned  by  seizure  of  property  which  does 
not  belong  to  the  judgment-debtor. 

It  does  not  appear  whether  the  seizure 
in  the  case*  cited  from  Coryton's  Reports  was 
under  a  general  warrant  or  under  a  warrant 
for  the  sewure  of  specific  property.  The 
case  has  reference  merely  to  the  question  as 
to  the  time  from  which  limitation  ran  in  a 
suit  for  injury  done  to  such  property  during 
seizure,  and  not  to  the  question  whether  the 
defendant  was  liable  or  not. 

If  a  plaintiff  brings  a  suit  or  makes  an 
application,  maliciously  or  without  probable 
or  reasonable  cause,  to  a  Court  of  compe- 
tent jurisdiction,  to  seize  property  of  another 
person  as  the  property  of  his  judgment- 
debtor,  he  may  be  liable  to  damages  for  any 
injury  which  may  be  occasioned  by  reason 
of  the  order  of  the  Court.  Upon  the  same 
principle,  a  person  may  be  liable  to  damages 
for  applying  for  an  injunction  upon  grounds 
which  he  knows  to  be  insufficient ;  but  in 
this  case  the  defendants  were  not  acting 
maliciously  or  without  probable  cause,  but 
merely  applied  for  the  attachment  of  a  decree 
'which  had  been  obtained  by  his  own  judg- 
ment debtor,  when  there  was  nothing  to 
show  that  that  decree  had  been  sold  to  the 
plaintiff. 


•  Inder  Chund  Dogare,  cited  above  in  the  case  from 
the  Small  Cause  Court  Judge. 
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The  1 8th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Ki.y  Chief 
Justice,  and  the  Hon'ble  C.  Hobhouse, 
Judge.  I 

Jurisdiction— Small  CausellCourt— Pledge. 

Reference  to  the  High  Court  by  Mr,  C,  D. 
Linton  y  Judge  of  the  Small  Cause  Court 
of  Kooshtea,    dated    the    13th    December 

Ram  Gopal  Shah,  Plaintiff y 

versus 

Ram  Gopal  Shah  and  others,  Defendants, 

Baboo  Greeja  Sunkur  Mojoomdar  for 

Plaintiff. 

Baboos  Ashootosh  Chatterjee  and  Issur  Chun- 
der  Chuckerbutty  for  Defendants. 

A  obtained  an  ikrar  from  B  by  which  B  pledged  to  A 
certain  buffaloes  which  B  purchased  with  money  bor- 
rowed  from  A,  The  ikrar  also  stipulated  that  B  would 
not  alienate  his  rights  in  the  buffaloes  till  the  sum  bor- 
rowed was  repaid.  A  obtained  a  decree  against  B  for 
the  amount  of  the  loan,  and  attached  the  buffaloes  in 
execution.  This  attachment  was  set  aside  at  the  in- 
stance of  C,  who  purchased  the  buffaloes  from  B  after 
the  date  of  the  ikrar  given  hy  B  \.o  A.  A  sues  C  (mak- 
ing B  a  party)  in  the  Small  Cause  Court,  praying  for 
the  sale  of  the  buffaloes  pledged  to  him  by  B,  or,  in 
default  of  that,  for  the  sum  due  to  him. 

Held  that  such  a  suit  is  not  a  suit  within  Section  6, 
Act  XI.  of  1S65,  to  recover  personal  property,  or  the 
value  of  peisonal  property,  and  is  not  cognizable  by  the 
Small  Cause  Court. 

Case. — This  is  a  regular  suit  under  Sec- 
tion 246  of  Act  Vlll.  of  1859,  hrought  by 
the  plaintiff  to  establish  his  right  or  lien  to 
the  buffaloes  mentioned  in  the  plaint,  and  to 
obtain  a  declaration  that  they  are  liable  in 
satisfaction  of  his  decree;  and  ihere  is  a 
prayer  in  the  alternative  to  make  the  first 
defendant  liable  for  the  amount  of  that 
decree,  under  the  circumstances  mentioned 
in  the  plaint,  which  runs  as  follows  : — 


*'  case  No.  791  of  1867,  obtained  by  me,  ott 
''  in  the  event  of  the  buffaloes  not  beiofl 
"  available  for  the  recovery  of  Rs.  46o-6-*§|j 
"  from  first  defendant,  as  per  account  gi  ^ 
"  in  the  schedule  below. 


(« 


(( 


"  This  is  an  action  for  enforcing  the  sale 
"of  17  buffaloes  in  satisfaction  of  decree  in 


"  That  the  father  of  defendant  No.  2  pi 
"  chased  the  buffaloes  with  capital  borrow 
"  from  me,  but,  being  unable  to  liqaii 
"the  amount  when  it  became  due,  he  ex^ 
"  cuted  an  ikrar  on  the  27th  Magh  1271 
"  pledging  the  buffaloes,  and  binding  himj 
"  not  to  alienate  them  or  transfer  his  rig:lll4J 
"  therein  by  any  bv-hebba,  and  stipnlatin 
"  further  that,  until  the  amount  of  principd 
"  interest  due  were  liquidated,  his  o^^H 
"  property  would  be  liable  for  the  same,  pffQI 
"  vided  the  amount  due  be  not  realized  lq|{ 
the  sale  of  the  pledged  buffaloes  in  iM 
first  instance.  Subsequently,  the  defend^ 
"  ant  having  failed  to  pay  off  the  am< 
"  within  the  stipulated  time,  I  sued  def 
"  ant  No.  2  in  this  Court,  and  obtained. I 
"  decree  against  him ;  and  on  my  attachii 
**  the  pledged  buffaloes  in  execution  of 
"  said  decree,  defendant  No.  i  filed  a  'its{ 
"  zaheur,  alleging  that  he  had  purchased 
"  buffaloes  on  the  4th  Pons  1273  B.  S* ; 
"  the  attached  property  was  accordingly 
"  leased  on  the  4th  September  1867. 
"  father  of  defendant  No.  2,  having  pledj 
"  to  me  the  said  buffaloes  long  before 
"  execution  of  the  kobala  propounded  by 
"  defendants,  the  latter  had  no  right  to  alk 
"  ate  the  same.  I  am,  therefore,  entii 
"  to  realize  the  sum  of  Rupees  460-6-9 
"  to  me  by  the  sale  of  the  pledged  buffah 
"  failing  which — from  the  first  defendant,  ii 
"  much  as  the  said  defendant  purchased 
"  appropriated  them  to  his  own  use." 

Such  a  suit,  under  the  frequent  rulings  d 
the  High  Court,  is  clearly  maintainable,  astii^ 
plaintiff  obtained  a  money-decree  on  flii 
ikrar  pledging  the  buffaloes  to  him,  but  dl 
question  is,  is  the  present  suit  maintainabkl 
in  a  Small  Cause  Court,  or  not }  \ 

Only  the  first  defendant  appeared,  and  Ol 
his  behalf  it  was  urged  that  such  a  suit  i 
not  maintainable  in  the  Small  Cause  Coml 
as  the  relief  sought  thereby  cannot  be  graal 
ed  by  such  a  Court. 

Now,  the  Hindoo  as  well  as  the  Mahome 
dan  Law  recognized  no  distinction  betweei 
mortgages  of  land  and  pledges  of  other  prat 
perty,  and  the  Regulations  in  no  degrei 
recognize  any  necessity  for  the  mortgaged 
being  put  in  possession,  and  all  the  legislft 
I  tion  of  the  English  Government  on  the  sdk 
1  ject  has  proceeded  on  the  basis  that  mortgB 


r 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


137 


^s  are  valid,  whether  accompanied  by  pos- 
itssion  ornoc.  The  late  Supreme  Court  also 
Kcognized  the  validity  of,  and  gave  full 
liea  to,  Hindoo  mortgages,  whether  accom- 
innied  by  possession  or  not.  See  Macpher* 
OQ  Mortgages,  page  6,  and  the  cases  there 


In  the  ikrar  on  which  the  plaintiff  obtain- 
td  a  decree,  there  is  a  clause  against  aliena- 
tion in  the  following  terms : — 

»*TT  c^  ^rc^  's^mitir  %i^i  ^rirm  ^fa?i 

&  that  any  alienation  by  him  or  his 
Dtatives  in  opposition  to  an  express 
%iliLiup  to  the  contrary,  and  a  transfer  made 
luch  circumstances,  is,  ipso  facto,  void, 
A  least  voidable  ;  but  the  late  decisions  of 
Calcutta  Court  distinctly  lay  it  down 
in  express  stipulation  not  10  alienate 
y  which  is  mortgaged  until  the  debt, 
interest  and  costs,  are  paid  off,  does  not, 
diDg  to  the  true  construction  of  the  law , 
the  mortgagor  from  transferring  his 
firoprietar)*  right,  or  making  a  second 
,  ^c»  provided  such  transfer  or  mart- 
4|te  hi  made  subject  to  the  first  mortgage. 
#r  (be  same  authority,  pp.  114-116;  and 
are  cases  showing  that,  where  an 
wrongfully  sold  the  goods  so  that 
could  not  deliver  them  on  demand,  the 
was  held  entitled  to  recover  their 
in  trover  even  against  the  bond-fide 
r.  Cooper  vs,  Williamott,  1  C.  B. 
;Fcnn  rj.  Bittlestone,  7  Ex.  152. 

I  It  is  also  laid  down  in  Addison  on  Con- 
pp.  272  and  ^73:  "If  the  mortgage- 
is  to  be  paid  by  a  day  named,  and  the 
•origagor   is    to    hold    possession    until 
^^iiiii  has  been  made,  there  is  a  re-grant 
(•d  bailment  of  the  goods  to  the  mort- 
for   the    intervening    period,    and 
mortgagee  has  no  right  to  the  posses- 
of  tbem  until  the  mortgagor's  time 
^hiding  has  expired ;  and,  if  he  takes 
jjy Irian,  be  will  subject  himself  to  an 
jWoB  for  a  trespass.    Brierly  vs.  Kendall, 

Vol  IX. 


"  17  Law  Journal,  Q.  B.,  937;  ti  Law 
"Journal,  Q.  B.,  161;  16  Jur.  449. 
"  But  if  the  mortgagor  deals  fraudulently 
"  with  the  mortgaged  goods  thus  left  in 
"his  possession,  if  he  attempts  to  sell 
"  them,  or  if  he  becomes  bankrupt,  and  his 
"  assignees  take  them  and  attempt  to  sell 
"  them,  the  bailment  is  determined,  the  pos- 
"  sessory  title  reverts  to  the  mortgagee,  and 
"  he  may  immediately  commence  an  action  for 
"  the  recovery  of  the  goods  or  their  value. 
*•  Fenn  vs,  Bittlestone,  7  Exch.  15a;  21 
"  Law  Journal,  Exch.  41.  If  goods  are  as- 
"  signed  to  the  mortgagee  upon  trust  to  permit 
"  the  mortgagor  to  hold  and  enjoy  them  until 
"  default  has  been  made  in  payment  of  the 
"  mortgage-debt  and  interest  by  a  day  named, 
''  and  upon  further  trust  to  sell  them  upon 
"  such  default  being  made,  the  mortgagor 
has  the  legal  right  of  possession,  incumbered 
with  the  trust,  as  well  as  the  right  of  pro- 
perty, and  may  maintain  trespass  against 
a  wrong-doer.  White  vs.  Morris,  11  C.  B. 
1015  ;  21  Law  Journal,  C.  P.,  185.  A 
proviso  in  a  mortgage  of  chattels,  that  after 
default  made  in  payment  of  the  mortgage- 
debt  after  notice,  it  shall  be  lawful  for  the 
mortgagee  to  receive  and  take  into  posses- 
sion, and  thenceforth  to  hold  and  enjoy, 
the  mortgaged  chattels,  and  to  sell  and 
dispose  of  them,  and  that,  until  default, 
it  shall  be  lawful  for  the  mortgagor  to 
"  hold  and  make  use  of  them,  does  not  prevent 
the  mortgage  from  operating  as  an  imme- 
diate transfer  of  the  right  of  property  in  the 
chattels  to  the  mortgagee.  The  latter  is  the 
legal  ow/ier  whether  in  or  out  of  possession. 
Gale  vs.  Burnell,  7  Q.  B.  850." 

The  present  action  may,  therefore,  be 
considered  in  the  light  of  an  action  of  trover, 
and  such  an  action  is  the  appropriate  remedy 
where  conflicting  claims  to  chattel  property 
call  for  adjustment.  Considered  in  this 
light,  it  will  clearly  be  maintainable  in  the 
Small  Cause  Court  under  Section  6  of  A6t  XI. 
of  1865. 

It  has  also  been*  frequently  ruled  by  the 
High  Court  that,  where  a  suit  is  brought  to 
establish  a  right  to  property  sold  in  execu- 
tion, the  property  being  moveable  and  in 
value  less  than  Rupees  500,  the  Small 
Cause  Court  alone  has  jurisdiction  in  such 
matters.  I,  therefore,  think  that  the  prayer 
for  sale  may  be  treated  as  surplusage,  and 
that  the  plaintiff  is  entitled  to  the  other 
relief  sought  by  his  plaint.- 

The  registered  kobalah  held  by  first 
defendant,  and  dated  4th  Pous  1273  B.  S. 


<( 


(( 


it 


(( 


(< 


X 


C( 


it 


<( 


i( 


(( 


i< 


It 


tt 


it 


<l 


(( 


138 


Cwil 


THI   WEEKLY   REPORTER. 


Rulings, 


[Vol- 


piarporli  to  have  been  granted  by  second  and 
third  defendants  alone,  and  no  evidence  was 
offered  to  show  that  it  was  granted  for  valuable 
consideration  and  without  notice ;  and  it  ap- 
pears that  the  title  (if  any)  acquired  thereby  is 
not  complete,  inasmuch  as  the  other  defendants 
have  not  joined  therein.  The  kobalah,  more- 
over, is  not  made  subject  to  the  plaintiff's 
ikrar  which  is  of  prior  date,  and  the  buffa- 
loes mentioned  therein  were  not  sold  in 
market  overt.  I,  therefore,  on  the  evidence 
adduced  by  the  plaintiff,  gave  a  verdict  in 
his  favor  for  Rupees  438-10-9  with  costs, 
Rupees  73-15,  total  Rupees  512-9-9,  to  be 
paid  by  first  defendant,  and  I  gave  him  the 
option  to  return  the  buffaloes  to  plaintiff  in 
order  to  enable  him  to  have  them  put  up  to 
sale,  in  which  event  I  made  him  liable  only  for 
the  costs  of  the  action ;  no  relief  was  given 
against  the  other  defendants,  as  none  was 
sought  for. 

The  above  decree  has  been  passed  con- 
tingent on  the  opinion  of  the  High  Court 
on  the  following  p>oint,  viz, : — 

Whether  the  plaintiff's  suit  as  laid  is 
cognizable  by  a  Small  Cause  Court  ? 

The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Peacock,  C,y, — It  appears  to  us  that  this 
is  not  a  suit  to  recover  personal  property,  or 
the  value  of  personal  property,  but  that  it  is 
a  suit  to  ascertain  what  is  due  to  the  plaintiff 
on  the  mortgage-deed,  and  to  have  it  declared 
that  the  plaintiff  has  a  right  of  lien  on  the 
buffaloes  to  that  extent,  and  to  make  the 
buffaloes  available  for  realizing  that  amount. 

If  it  were  a  suit  to  recover  the  buffaloes, 
the  plaintiff  upon  succeeding  would  be  en- 
titled to  a  decree  to  have  the  buffaloes  de- 
livered to  him.  If  it  was  a  suit  for  the 
value  of  the  buffaloes,  plaintiff  would  be 
entitled  to  recover  the  full  value. 

In  this  suit,  the  plaintiff  is  not  entitled  to  a 
decree  against  the  first  defendant  for  Rupees 
4 1 3- 1 0-9,  which  was  the  amount  due  under 
the  mortgage,  for  the  buffaloes  may  not  be 
worth  that  sum.  It  is  true  that  the  Judge 
has  given  the  defendant  the  option  of  return- 
ing the  buffaloes  to  the  plaintiff  to  enable 
him  to  have  them  put  up  to  sale,  but  he  does 
not  order  the  plaintiff  to  sell  them,  and  to 
return  to  the  first  defendant  any  surplus 
beyond  4 1 3  rupees  and  the  costs,  nor  would 
he  have  the  power  to  do  so. 

If  this  were  a  suit  for  the  buffaloes,  or  the 


succeeding  in  the  suit;  would  be  entitled  I 
the  buffaloes,  without  any  condition,  or  to  t|( 
full  value  thereof.  This  shows  that  the  Mf 
is  not  cognizable  by  the  Small  Cause 
under  Section  6  of  the  Small  Cause 
Act.  1 

1 


The  18th  January  1868. 
Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 
Practice— Appeal— Stamp— Plain  paper* 

Loazima  Miscellaneous  Appeal  from  an  ordk 
passed  by  the  Officiating  Judge  of  Ttrhci^ 
dated  the  ijth  July  i86*j^  reversing  d 
order  passed  by  the  Principal  SudJ^ 
Ameen  of  that  District ,  dated  the  /^ 
December  1S66.  J 

Chumun  Chowdhry  and   another    (Deci]P| 
holders).  Appellants, 

.  versus  •\ 

Shaikh  Ali  Azim  (Judgment-debtor), 
Respondent, 

Baboo  Romanath  Bose  for  Appellant*    j 
No  one  for  Respondent. 

The  rule  of  Circular  No.  31,  dated  3rd  October  i8i 
that  the  time  allowed  for  obtaining  a  copy  of  judgnCi 
or  decree  shall  not  l)egin  to  count  till  the  whole  1 
the  requisite  pieces  of  stamp-pSipcT  are  put  in,  extefl^ 
also  to  plain  paper  filed  under  the  general  rule  at  a 
of  Schedule  B,  Act  X.  of  1S62,  when  the  copy  cannot  1 
comprised  within  the  stamp-psLper  put  in. 

A^ote  by  the  Deputy  Registrar. — On  i^ 
ference  to  the  endorsement  on  the  copy  i 
the  order  against  which  this  appeal 
preferred,  it  will  be  seen  that  "papeii 
for  the  copy  were  filed  on  the  27lh  of  Jd 
1867. 

The  word  "papers"  in  the  endorsemd 
it  is  evident  from  the  succeeding  entry,  mil 
"plain  papers  filed  i8ih  November  1867, 
refers  simply  to  the  stamp-paper  that  wi 
filed  on  the  former  date. 

Circular  Order  No.  31  of  the  3rd  i 
October  1864  (last  Clause  of  para.  2)  pn 
vides  that  "  the  time  allowed  for  obtainif 


"  a  copy  shall  not  begin  to  count  till  4 
"  whole   of  the   requisite  pieces  of  stasM^ 
value    thereof,    then    the    plaintiif,     upon  '  "  paper  of  the  copy  are  put  in." 
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Aecocding  to  the  letter  of  this  rule,  the 
>paper  having  been  filed  on  the  27th 
1867,  and  the  copy  being  "  ready "  for 
on  the  20th  of  November  1867,  the 
would  be  entitled  to  a  deduction, 
caknlating  whether  this  appeal  is  in  time 
DOt»  of  117  days,  which  would  bring  it 
in  time. 

But  as    the    appellant    has,    under    the 
'general  rale "  at  the  end  of  Schedule  B., 
X.of  1862,  to  furnish  the  "plain  paper  " 
the    copy    cannot    be     conveniently 
rised   within  the  stamp-paper  put  in, 
pdndple  laid  down  by  the  rule  will,  I 
le,  apply  to  plain  paper  equally  with 
ip-paper. 

ff  diis  view  be  correct,  the  plain  papor 
been  put  in  by  the  appellant  on  the 
November  1867,  the  time  to  be  allowed 
dbtiining  the  copy  does  not  begin,  under 
tenns  of  the  rule  in  the  Circular  Order 
to,  to  count  until  that  date,   and 
appeal  would,  in  that  view,  be  out  of 

I  beg  to  refer  the  point  for  the  orders  of 
Court 

Judgment, 

Jwhon^  J. — The  appeal  is,  in  my  opinion, 
time,  and  should  be  rejected. 


The  i8th  January  1868. 
Present  : 
H     The  Hon'ble  L.  S.  Jackson,  Judge, 
itectice— Stamp— Appeal— Ezecation-case. 

\a  Miscellaneous  Appeal  from  an 
9r4er  passed  by  the  Judge  of  Hooghly^ 
iaSed  the  20th  November  i8oy,  affirming 
M  9rder  passed  by  the  Sudder  Moon- 
t^9f  that  District  J  dated  the  2jrd  July 

MAesh  Chunder  Banerjee  (Objector), 
Appellant, 

versus 

Monee  Dabee  and  another  (Decree- 
'Mdcis),  and  another  (Judgment-debtor), 
tUsfondenis. 


Baboo  Sham  Lall  Mi  tier  for  Appellant. 
No  one  for  Respondents. 

An  appeal  from  an  order  of  the  Lower  Appellate 
Court,  declaring^  that  a  party  who  claimed  to  be  in 
possession  of  property  taken  in  execution  o^  a  decree  to 
which  he  was  no  party,  and  with  which  he  had  no  con- 
cern, had  no  locus  standi  in  the  execution-case,  is  in 
the  nature  of  a  Miscellaneous  appeal,  and  should  be  on 
a  stamp  for  an  ordinary  petition. 

ICote  by  the  Deputy  Registrar, — Certain 
property  having  been  attached  in  exe- 
cution as  belonging  to  the  judgment-debtor, 
a  parly  in  no  way  connected  with  the  case 
in  execution  claimed  the  property,  and  put 
in  his  objection  claiming  bond  fide  to  be  in 
possession  of  the  property  on  his  own 
account. 

The  Court  executing  the  decree  directed 
the  claim  to  be  numbered  and  registered  as 
a  sui^^elween  the  decree-holder  as  plaint- 
iff, and  the  claimant  as  defendant,  under 
Section  229,  Act  VIII.  of  1859. 

The  claimant  appealed  against  that  order, 
and  the  Lower  Appellate  Court  dismissed 
the  appeal  on  the  ground  that,  as  the  appel- 
lant was  not  a  judgment-debtor,  nor  was  the 
decree  in  execution  given  against  him  or 
execution  taken  out  against  him,  he  had  no 
locus  standi  in  the  case  in  execution,  and 
could  not,  therefore,  object  to  its  issuing. 

Against  that  order  of  the  Lower  Appel- 
late Court,  this  appeal  is  preferred  on  a 
stamp  for  ordinary  petitions,  that  is  to  say, 
on  a  stamp  of  the  value  of  Rupees  2. 

The  question  I  beg  to  refer  for  the  orders 
of  the  Court  is,  whether  this  special  appeal, 
being  from  an  order  on  a  claim  numbered 
and  registered  under  Section  229,  Ad  VIIL 
of  1B59,  should  not  be  treated  as  any  other 
special  appeal,  as  regards  the  stamp  to  be 
used  for  its  engrossment,  in  which  case  the 
present  stamp  would  be  insufficient ;  or 
whether,  as  the  appeal  is  from  an  order  of 
the  nature  of  an  interlocutory  order,  if 
there  be  in  that  case  an  appeal  at  all  (see 
Section  363,  Aft  VIIL  of  1859),  it  should 
not  rather  be  treated  as  a  miscellaneous 
appeal,  in  which  case  the  stamp  used  would 
be  sufficient. 

Judgment. 

Jackson,  J, — I  am  inclined  to  think  that 
this  appeal  should  be  on  a  stamp  for  ordi- 
nary petitions.  It  is  in  the  nature  of  a 
miscellaneous  appeal. 
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The  i8th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock  A7.,  Chief 
Justice^  and  the  Hon'ble  C.  Hobhouse, 
Judge. 

Liabillty^Promlse  by  other  than  borrower 

to  repay  loan. 

Reference  to  the  High  Court  hy  Baboo 
Banee  Madhuh  Shome,  Judge  of  the 
Small  Cause  Court  of  Pubna^  dated  the 
14th  August  1868, 

Pearee  Lall  Shaha,  Plaintiff, 


brought  this  suit  to  recover  the  said  amoool 
with     interest     against    defendant     No. 
making  at  the  same  time  I^U  Coomaree 
co-defendant.     Defendant  Woomesh  Chu 
der  Mojoomdar,  in  answer  (o  the  suit,  s 
that  he  was   not  aware  of  the  fact   of    t 
hand-note;  that  the  letter  of  the    ist   P« 
1273    B.    S.    was    written     by    him    to 
address   of  the   plaintiff  simply   at    the  i 
stance  of  Hurish  Chunder  Doctor,   but  l 
he  is  not  liable  for  the  monev  claimed  nn 
that  letter.     It  has  been  urged  on  behalf 
the    defendant    Lall    Coomaree    that,    in 
much  as    she   was   not   aware   of    anythi 
of  the  hand-note  in  question,  she  is  not  11 
for  the  money  covered  by  it. 

Issues. 


versus 


Woomesh  Chunder  Mojoomdar  and  others, 

Defendants. 


jst, — Did  Shib  Chunder,  in  his    lifetii 
actually  borrow  of  the  plaintifiE  Rupees  y 
and  execute  the  hand-note  in  question  ? 

2nd. — Whether,   under   the   letter    of   tl 
ist  Pons  1273,  Woomesh  Chunder,  defei 
ant  No.  I,  is  or  is  not  liable  for  the  ch 
Baboos  Kalee  Mohun  Dass  and  A^/7OT^«i?<?    of  the  plaintiff  ? 


Sein  for  Plaintiff. 

Baboos  Romesh  Chunder  Mitter  and  Hem 
Chunder  Banerjee  for  Defendants. 

Where  a  brother  promised  in  a  letter  to  repay  a  debt 
contracted  by  his  deceased  brother,  which  was  secured 
to  plaintiff  by  a  note  of  hand  which  had  been  given  by 
the  deceased,  it  was  held,  on  a  consideration  of  the  terms 
of  the  letter,  that  the  defendant,  who  was  sued  on  the 
letter,  had  taken  upon  himself  the  liability  of  repaying 
the  debt,  although  the  amount  of  the  loan  was  not 
stated  in  the  letter.  A  promise  to  pay  a  debt  is 
binding  in  many  cases,  although  the  amount  of  it  may 
not  be  ascertained  at  the  time. 

Case. — ^The   plaintiff's   averment  is   that 


With  regard  to  the  second  issue,   Bai 
.  Radha  Madhub  Dutt,  pleader  for  the  plaii 
iff,    verbally    contends    that,    inasmuch 
defendant  Woomesh   Chunder    Mojoomdi 
when  he  heard  from  witness  Hurish  Chunt 
Doctor  of  the  existence  of  the  debt  seci 
by  the  hand-note,  admitted  it  to  be  his  o\ 
debt,  and  expressed  in  the  letter  his  desa 
to  liquidate  it  by  instalments,   he,   the 
Woomesh  Chunder,  is  undoubtedly  liable 
the  said  debt. 

Baboo  Ishan  Chunder  Moetry,  vak< 
for  defendant  Woomesh  Chunder,  argues  tl 
the  aforesaid  contention  of  -the  pleader 
the  prosecution  is  quite  erroneous,  becausof 
if  his  client  were  informed  of  anything  of  ihd 
hand-note,  mention  of  it  would,  of  coursQj 


the    deceased    Shib    Chunder    Mojoomdar,  |  have  been  made  in  the  letter  in  question  whidl| 
in  his    lifetime,    borrowed    of   the    plaint- 
iff   Rupees    300,    and     executed    in     his 
favor  a  hand-note    for   the    same   on   the 
25th    July     1865  ;     that,     on     the     death 
of  Shib  Chunder,  the- money  was  demanded 
from  his  brother,  defendant  No.  i,  who  ad- 
mitted it  to  be  his  own  debt,  and  on  the 
ist  Pous  1273  B.  S.  wrote   a  letter  to  that 
effect,  and  that,  in  consequence  thereof,  the 
said  defendant  No.  i    is  justly  liable  for 


was  written  at  the  word  of  Hurish  Chui^ 
der  Doctor  who  merely  told  of  the  existence 
of  a  debt,  but  not  of  any  particular  one,  anq 
hence  it  is  apparent  that  he  did  not  say  anf^ 
thing  of  the  hand-note;  that  as  the  leue^ 
contains  no  specification  of  the  debt  or  the 
amount  thereof,  and  as  the  defendant 
Woomesh  Chunder  did  neither  therein  ao* 
knowledge  the  debt  to  be  his  own,  nor  did  h^ 
promise  to  repay  it  himself,  he  cannot  hi 
held  liable  for  the  same,  and  that  the  roeaiK 
ing  of  the  phrase  in  the  letter  "  we  shall  re» 


pay    the  debt'/   appears    to  be    this,   thai 
♦u^    ^^^^  J     .»       r  i  ^^  ^^^^  ^^2is  promised  to  be  repaid  by  the  zt^ 

the    money,    and,    therefore,    plaintiff    has  |  presentatives   of   Shib    Chunder   from  th^ 
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issets  of  the  estate  left  by  him ;  that,  as  | 
Woomesh  Chunder  is  neither  an  heir  nor  a  1 
representative  of  Shib  Chunder  in  the  pre- 
nce  of  the  deceased's  widow,  he  is  not 
,  liable  for  his  debts  ;  and  that,  as  defendant 
Woomesh  was  not  a  party  to  the  hand-note, 
be  incurs  no  liability  under  the  letter  in 
qnestton. 

Defendant  Woomesh  Chunder  Mojoom- 
dtf  has  made  a  special  application,  praying 
to  obuin  the  opinion  of  the  Honorable 
Jodges  of  the  High  Court  on  the  second 
iwie  only,  and  I  accordingly,  recording  my 
decision  of  that  issue,   beg  to   trouble   the 

'   Coon    with     an    opinion    on    that    point 

.  smply. 

In   my     opinion,     defendant     Woomesh 

Qmnder  is  not  liable  under  the  letter  cited 

by  the  plaintiff  for  the  debt  secured  by  the 

hand-note,  'because  the  letter  now  before  me 

does  not  make  out  that  it  was   written  in 

acknowledgment  of  the  debt    covered    by 

the  hand-note.     This  letter  appears  to  have 

been  addressed  to  Geeree  Lall  Shaha  and 

die  present  plaintifiF  Pearee  Lall  Shaha,  and' 

ks  language  shows  that  its  writer  Woomesh 

Chunder  wrote  it  merely  to  say  that  any  debt 

doe  to  the  addressees  by  his  elder  brother 

vould  be  liquidated  by  them  ;  bu*.  it  contains 

M>  mention  of  the  hand -note,  and  the  said 

defendant  Woomesh   Chunder  now    denies 

any  knowledge  of  the  hand-note,  and  admits 

Ae  letter  in  question  to  have  been  written 

by  him  merely  at  the  instance  of  Hurish 

Ownder  Doctor,  witness  No.  i.     From  these 

dicumstances   and  from    the  terms  of  the 

ktter,  I  am  not  at  all  led  to  suppose  that  it 

VIS  written  in  acknowledgment  of  the  debt 

nder  suit     It  is  also  to  be  remarked  that 

die  hand-note  was  in  favor  of  Pearee  Lall 

Sbaha  only ;  whereas  the  letter  in  question 

V28  addressed  to  the   plaintiff,  said  Pearee 

lall,  and  Geeree  Lall  Shaha,  and  that  the 

ktterdoes  not  contain  specification  of  any 

particoiar     debt     or    the    amount    thereof. 

This  being  the  case,  I  am  clearly  of  opinion 

i*dttt,  under  that  letter,  the  defendant  Woo- 

Bkc^  Chunder   is  not  liable  for  the  claim. 

The  wording  of    the    letter    leads    me    to 

Rppose  that  the  debt  therein    alluded   to 

Beans  no  particular  debt,  but  a  general  one ; 

far.  if  thai  were  not  the  case,  I  see  no  reason 

why  it  was  written   to  the  joint-address   of 

dke  pUintifif  and  Geeree  Lall  who,  plaintiff's 

^cel  admits,  was  brother  ot  the  plaintiff. 

Fvtber,  under  the  High  Court's  Ruling  of 

die  zjrd  February  1866  on  references  from 


• 


the  Small  Cause  Courts,  in  the  case*  of  Nobin 
Chunder  Mojoomdar  versus  Mr.  T.  J. 
Kenny  {vide  Wyraan  and  Company's  Re- 
ports, page  15,  Volume  I.),  a  writino^  which 
does  not  specify  the  amount  and  the  debt 
is  no  binding  document  at  all ;  and,  there- 
fore, though  the  witness  No.  i  has  deposed 
that  defendant  Woomesh  Chunder  wrote  the 
letter  in  question  promising  to  repay  the 
debt  of  the  hand-note,  the  said  defendant 
cannot,  in  my  opinion,  be  held  responsible 
for  the  claim  under  that  letter,  for  oral  evi- 
dence is  not  admissible  to  explain  a  written 
document.  The  copies  of  the  hand-note 
and  the  letter,  as  well  as  the  deposition  of 
Hurish  Chunder  Doctor,  witness  No.  1,  are 
herewith  submitted. 

The  judgment  of  the  High  Court  was 
delivered  asfolloivs  by — 

Peacock^  C.  J. — The  defendant's  brother 
borrowed  Rupees  300  from  the  plaintiff,  and 
gave  a  note  of  hand  for  it,  dated  25th  July 
1864,  and  it  does  not  appear  that  any  other 
debt  was  owing  to  the  plaintiff.  After  the 
death  of  the  brother,  the  defendant,  in  answer 
to  an  application  which  the  plaintiff  made  to 
him  for  payment,  wrote  the  letter  now  submit- 
ted to  us,  saying :  **  I  am  told  you  are  a  lit- 
tle anxious  for  the  debt  due  to  you  by  my 
brother.  You  need  not  be  in  any  anxiety 
for  the  recovery  of  the  same,  as  we  shall 
repay  you.' 

It  appears  to  me  to  be  clear  that  the 
defendant  included  himself,  at  any  rate, 
under  the  word  "  we,"  and  that  he  did  not  by 
that  word  refer  to  his  brother's  widow. 

He  then  says:  "It  is  a  matter  of  great 
difficulty  to  repay  this  money  at  the  present 
moment  in  one  lump  sum,  and  I  therefore 
desire  to  make  payment  of  the  same  by 
instalments.  If  the  said  occurrence  had  not 
happened,  there  was  no  necessity  for  me  to 
write  for  an  instalment." 

Taking  the  whole  letter  together,  we 
think  it  is  an  acknowledgment  that  the 
defendant  was  liable  to  fhe  plaintiff  for  the 
debt  which  the  brother  had  contraded  and 
asks  for  time  to  pay,  excusing  himself  for 
making  that  request  by  the  distress  which 
his  brother's  death  has  caused  to  the  family. 

In  this  view  of  the  case,  the  plaintiff  was 
not  legally  bound  to  give  time  for  payment  by 
instalment,  but  he  did  in  fad  wait  for  payment 
for  nearly  six  months. 

♦  See^  W.  R.>  Small  Cause  Court  References,  page 3. 
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It  is,  therefore,  unnecessary  for  us  to 
decide  whether  in  a  Court  which  is  to  be 
guided  by  the  rules  of  equity,  justice,  and 
good  conscience,  a  man  who  promises  to  do 
a  thing  is  not  bound  to  perform  that  pro- 
mise unless  there  is  a  consideration  for  it. 

The  case  which  has  been  referred  to  by 
the  Judge  of  the  Small  Cause  Court  as  an 
authority  that  a  promise  to  pay  a  debt  is 
not  binding  unless  it  specifies  the  amount, 
does  not  bear  out  the  Judge  as  to  the  prin- 
ciple for  which  he  cites  it,  and  there  must 
be  many  cases  in  which  a  promise  to  pay  a 
debt  would  be  binding,  though  the  amount 
of  it  has  not  been  ascertained  at  the  time. 
In  the  case  cited,  the  only  question  was, 
whether  a  writing  which  the  defendant  had 
given  was  a  sufficient  acknowledgment 
by  him  in  writing  of  a  debt  due  by  him 
to  take  the  case  out  of  the  Statute  of  Limi- 
tation under  Section  4  of  Act  XIV.  of 
1859. 

The  case  should  be  returned  to  the  Small 
Cause  Court  with  an  opinion  that  the  de- 
fendant is  liable  under  his  letter  to  pay 
the  debt. 


The  1 2th  January  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

fudges. 

Snit  by  Mahomedan  widow— Deed  conveying^ 
away  property  to  other  than  legal  heir— 
Onus  probandi. 

Case  No.  118  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  2^th  March  i86y, 

Saduk  Ali  Khan  (Defendant),  Appellant, 

versus 

Bibee  Pearee  and  others  (Plaintiffs), 
Respondents. 

Messrs.  R.  V.  Doyne,  R.  E.  Twidale,  and 
C.  Gregory,  Moonshee  Ameer' A h\  and 
Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 


Messrs.  A.  T.  T.  Peterson  and  R.  T.  AlUMm 
and  Baboos  Debendro  Narain  Bose  an<l 
Nil  Monee  Sein  for  Respondents. 

In  a  suit  by  a  Mahomedan  widow  against  the  brother 
of  her  deceased  husband  for  her  share  of  the  property 
of  her  husband,  the  defendant  set  up  a  Turnhknamain 
by  which  the  deceased  conveyed  the  property  away  to 
the  son  of  the  defendant.  Held  that  the  burden  of 
proof  was  on  the  defendant,  and  that  he  was  bound  to 
adduce  the  very  stn<51est  proof  of  the  conveyance,  as  it 
cut  away  pniperty  from  the  natural  heir.  The  Tumlilc* 
namah  was  reje<5)ed,  having^  reg^ard  to  its  terms  and  to 
the  probabilities  and  fatfts  of  the  case. 


Hobhouse,  J. — The  principal  plaintiff, 
spondent  in  this  case,  is  the  widow  of 
Mehdee  Ali  Khan,  and  is  the  natural  heir  to 
a  4-annas  share  of  the  property  of  that  per- 
sQn,  and  she  sued  to  recover  this  share. 

The  principal  defendant,  appellant,  is  the 
brother  of  the  said  Mehdee  Ali,  and  he 
sought  to  retain  possession  of  the  said  pro* 
perty  by  virtue  of  a  Tumliknamah  alleged 
to  have  been  executed  by  the  said  Mehdee 
Ali  in  favor  of  his  (appellant's)  minor  son» 
Altaf  Ali,  on  the  nth  P'algoon  1271. 

The  appeal  has  been  argued  before  us  for 
three  whole  days  by  learned  Counsel  cm 
either  side,  viz,,  Mr.  Doyne  for  appellant, 
and  Mr.  Peterson  for  respondent,  and  manj 
collateral  points  of  law  and  of  fa^  have  been 
opened  out,  but  the  main  fad  is  this,  pi>., 
whether  Mehdee  Ali  did  or  did  not  execute 
the  Tumliknamah  of  date  the  nth  Falgoon 
1271  ? 

The  burden  of  proof  is  on  appellant,  and 
where,  as  in  this  case,  property,  and  that 
of  considerable  value,  is  purported  to  have 
been  conveyed  away  from  the  natural  heir, 
no  doubt  the  very  strictest  proof  of  such 
conveyance  is  required. 

In  my  judgment,  I  have  rarely  seen  a  case 
in  which  the  proof  attempted  to  be  set  up 
has  so  completely  broken  down  under  ex- 
amination. 

I  will  take,  first  of  all,  the  document  itself, 
the  Tumliknamah,  and  I  find  in  some  of  its 
very  provisions  that  which  seems  to  me  to 
be  strong  presumptive  evidence  that  it  is 
not  genuine. 

It  recites  that  the  executor  is  in  a  dying 
state ;  that  he  has  now  no  hope  of  offspring, 
though  he  had  at  one  time  had  such  hopes ; 
and  that  he  had  from  his  very  birth  always 
considered   Altaf,  his  nephew,  as  his  son; 
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ttd»  therefore,  the  document  goes  on  to  say, 
be,  the  executor,  conveys  to  the  said  Altaf 
the  whole  of  his  property,  burdened  only 
with  maintenance  allowances  for  life  to  him, 
the  executor,  of  Rupees  50 ;  to  his  wife,  the 
plaintiff,  of  Rupees  25  ;  and  to  three  other 
certain  persons  of  Rupees  20  a  month. 

Now,  ii  is  in  evidence  that  at  the  time 
«ben  Mebdee  Ali  died,  he  himself  was  only 
35  years  of  age  ;  that  Altaf  was  a  boy  of 
II ;  that  the  plaintiff  was  a  young  woman 
when  she  married ;  that  Mehdee  had  been 
tvice  married  ;  to  the  present  plaintiff  5  years 
before  his  death  ;  that  the  diseases  of  which 
Mehdee  died  was  cough,  spitting  of  blood, 
and  fever ;  and  that  it  was  not  until  Agran 
1171,  or  shortly  before  his  death,  that  any 
libj^cian  was  called  in  to  minister  to  this 
Ssease;  that  Mehdee  retained  a  consider- 
able establishment  even  after  the  alleged 
execution  of  the  Tumliknamah  ;  and  that  his 
ndov  vas  a  woman  of  rank. 

When  Altaf  then  was  born,  Mehdee  Ali 
was  a  joang  man  of  24  and  married,  and  not 
aiSaed  with  any  disease  precluding  the 
generation  of  offspring,  but  rather,  as  he  is 
Bade  to  recite,  having  hopes  of  offspring  ; 
why  then  should  he  from  the  time  of  Altaf 's. 
birth  have  always  looked  on  Altaf  as  his  son ; 
or  why,  if  he  did  always  so  look  on  Altaf, 
dnuid  he,  6  years  after  Altaf's  birth,  have 
married  a  second  yolmg  wife  ? 

Or  again,  is  it  reasonable  to  suppose  that 
with  himself  and  a  large  establishment  to 
maintain,  Mehdee  Ali  should  have  denuded 
himself  of  all  his  income  save  a  miserable 
pittance  of  50  rupees  a  month,  or  that  he 
ibonld  have  considered  25  a  month  a  main- 
lenance  sufficient  for  a  woman  of  the  rank 
of  his  wife,  the  plaintiff. 
!        I  think  these  deductions  from  the   very 
I      contents  of  the   Tumliknamah  point    very 
I    ssiongly  against  its  genuineness. 

I  turn  now  to  the  facts  which  must  be 
presamed  to  have  preceded  the  execution 
of  such  a  document  as  the  Tumliknamah. 
Mehdee  Ali  must  have  given  instructions  to 
lave  it  drawn  up ;  some  body  must  have 
<hafted  it;  some  body  must  have  written  it 
wttfair,  and  the  original  draft  must  be  some- 
where, or  might  have  been  accounted  for. 

Now,  here  is  the  account  given  of  all 
ibcae  important  and  indispensable  prelimin- 
uy  matters  by  appellant. 

Anwar-ul-Huksays,  he  went  to  see  Mehdee. 
He  does  not  say  why,  and,  if  he  can  be  said 
10  have  said  when,  it  was  in  the  month  of 


Choii,  (the  Tumliknamah  having  been 
executed  in  the  Falgoon  previous),  and 
Mehdee  then  told  him  to  remind  his, 
Anwar's,  father  Shumshere  to  make  a  draft 
of  a  Tumliknamah.  Anwar  did  remind  his 
father,  and  the  next  morning  one  Bisseshur 
Pershad,  Mehdee's  Mootsuddee,  came  and 
took  such  a  draft  from  Shumshere  and  then 
copied  it  out  fair. 

This  is  all  the  account  given  of  the  cir- 
cumstances which  led  to  the  execution  of  the 
Tumliknamah. 

No  one  says  when,  and  how,  Mehdee 
instructed  Shumshere  to  draft  the  do- 
cument, yet  it  is  a  lengthy  document 
purporting  to  convey  away  some  150 
pieces  of  valuable  property.  No  one  even 
says  that  Mehdee  did  instruct  Shumshere 
at  all.  The  man  who  comes  forward 
to  say  he  reminded  Shumshere  of  the  in- 
structions, tells  what  is  at  least  a  very  doubt- 
ful story.  Bisseshur,  who  is  said  to  have 
had  Shumshere's  draft,  which  might  have 
been  proved  by  means  of  Shumshere's 
handwriting,  does  not  produce  it  nor  ac- 
count for  its  non-production  ;  nor  does  he, 
therefore,  show  on  what  it  was  that  his  own 
alleged  fair  copy  was  based. 

Then,  next,  as  to  the  alleged  actual  exe- 
cution of  the  Tumliknamah,  it  is  only 
reasonable  to  expect  that  when  such  a 
document,  purporting  to  alter  the  succession 
to  a  large  and  valuable  property,  was  being 
executed,  all  the  parties  most  interested 
in  such  a  document  would  be  present,  and 
specially  all  the  immediate  family  of  the 
executor,  and  the  most  respectable  of  the 
neighbours  would  be  at  least  in  a  position 
to  know  and  to  say  something  of  it. 

If  Saduk  All's  witnesses  are  to  be  credited, 
he  was  present  when  the  Tumliknamah  was 
executed,  and  Dildar  and  Bahadoor  Ali 
knew  all  about  it,  but  not  one  of  these  men 
was  called  even  to  depose  to  what  they 
knew  ;  and  certain  of  Saduk's  own  witnesses 
admit  that  of  the  many  respectable  neigh- 
bours not  one  was  present  on  the  above 
occasion. 

And  of  those  who  have  deposed  to  the 
said  execution,  there  was  not  one,  except 
Bisseshur  Pershad  and  Digumbur  Singh, 
who  gave  a  good  reason  for  being  there  at 
all  and  witnessing  the  execution,  and  there 
are  discrepancies  in  the  statements  of  all, 
which,  on  comparison  with  the  deed,  are 
1  fatal  to  it. 
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For  instance,  all  are  unanimous  in  alleging 
two  facts  ?  first,  that  all  the  witnesses  sub- 
scribed their  names  in  the  same  ink;  and 
secondly,  that  Mehdee  Ali  was  one  whole 
hour  employed  in  subscribing  his  name, 
letter  by  letter. 

Now,  there  were  six  documents,  the  sub- 
scriptions of  which  by  Mehdee  Ali  are  said  to 
have  occupied  him  one  whole  hour ;  and,  no 
doubt,  if  a  person  was  in  extremis,  or  even 
very  feeble,  it  would  be  reasonable  that  a 
long  time  should  be  occupied  by  him  in 
subscribing  six  lengthy  signatures. 

But  he  was  not  in  extremis  ;  he  is  said  not 
to  have  died  until  more  than  one  month 
later;  and  he  was  not  very  feeble,  for  the 
signatures  are  not  those  of  a  feeble  man, 
but  on  the  contrary  they  are  written  in  a 
firm  running  hand,  not  one  bit  less  firm  or 
less  formed  than  the  true  signature  on  a 
pottah,  dated  years  before. 

It  cannot,  therefore,  be  believed  that 
Mehdee  Ali  signed  as  alleged ;  and  as  to  the 
ink  used,  it  is  at  once  apparent  that  it  was 
not  ink  out  of  the  same  bottle,  nor  apparently 
ink  used  at  the  same  time. 

And  when  it  comes  to  a  comparison  of 
signatures,  it  is  quite  clear  that  those  on  the 
several  documents  put  forward  are  materi- 
ally not  alike  to  each  other,  nor  to  the  one 
admitted  signature  on  the  pottah. 

And  on  the  other  side,  there  are  witnesses 
for  the  plaintiff,  whom  the  Court  below, 
which  had  them  before  it,  the  rather  be- 
lieved, and  who — some  of  them — assigned 
good  reasons  for  their  presence,  and  who 
deposed  that  they  must  have  known  had  any 
Tumliknamah  been  executed,  and  that  none 
such  was  executed. 

The  evidence,  then,  for  the  appellant  is 
unsatisfactory  and  unconvincing,  and  is, 
in  fact,  rebutted  as  well  in  regard  to  the 
circumstances  which  preceded,  as  in  regard 
to  those  which  accompanied,  the  execution 
of  the  alleged  Tumliknamah ;  and  it  is 
equally  unsatisfactory  and  unconvincing  in 
regard  to  circumstances  succeeding  the  said 
alleged  execution. 

The  deed  is  said  to  have  been  executed 
on  the  nth  Falgoon.  Altaf  is  said  at  once 
to  have  taken  possession  by  virtue  of  the 
deed.  The  deed  was  registered  on  the  nth 
Choit.  Mehdee  Ali  is  said  to  have  given  a 
first  receipt  for  his  first  monthly  stipend  of 
Rupees  50. 


There  was  a  Kazee's  office  close  at  hand. 
The  notorious  custom  of  the  country  then 
was  to  report  at  such  offices  every  material 
change  of  hands  in  valuable  property,  yet  no 
such  report  was  ever  made,  nor  was  the  deed 
ever  there  attested. 

Muzufferpore,  where  the  registry  office 
is,  was  only  32  miles  from  Durbungab, 
where  the  deed  is  said  to  have  been  executed, 
yet  there  was  a  month's  delay  between  exe- 
cution and  registry,  and  no  sufficient  cause 
established  for  the  delay. 

The  witnesses  who  swore  to  the  facts  that 
the  deed  had  been  executed  and  that  the 
e-tecutor  was  alive  at  the  time  of  registration, 
were  not  produced,  and  their  absence  were 
not  accounted  for. 

The  Mookhtear  (JuggodumbaSahoy)  who 
registered  the  deed  did  not,  as  is  usual, 
do  so  on  the  affirmation  that,  of  his  own 
knowledge,  the  executor  was  alive  at  the 
time  of  registration,  but  sheltered  himself 
under  the  oaths  of  the  witnesses  just  above 
alluded  to,  who  were  not  produced  ;  and  this 
Mookhtear  was  discredited  by  the  evidence 
of  two  pleaders,  to  whom  he  revealed  the 
fact  that  the  deed  had  been  registered  after 
the  death  of  the  alleged  executor. 

And,  finally,  the  signature  on  the  receipt 
for  Rupees  50  as  of  Mehdee  Ali  and  as 
under  date  the  12th  Choit,  is  not  the  signa- 
ture of  a  man  who  is  described  as  "  bud- 
hawas  "  one  month  before,  and  who  is  said 
to  have  died  five  days  afterwards ;  neither 
does  it  correspond  with  Mehdee  Ali*s  ac- 
knowledged signature,  nor  yet  with  the 
other  signatures  adduced  as  genuine  by  ap- 
pellant. 

Omitting,  therefore,  any  allusion  to  any 
other  points  of  law  or  fact  raised  by  learned 
Counsel  on  either  side,  and  making  every 
allowance  for  errors  apparent  on  the  face 
of  the  judgment  of  the  Lower  Court,  I 
would  find  as  a  fact,  that  the  Tumliknamah 
was  not  established,  and  I  would  dismiss 
this  appeal  with  costs. 

Loch,  J, — I  concur  in  this  judgment,  and 
dismiss  the  appeal  with  costs. 
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The  20th  January  1868. 

Present : 

ThcHoDbIc  H.  V.  Bay  ley  and  J.  B.  Phear, 

Judges, 


_    il  CourtT-Suit  for  execution  of 
tpvdiaaed  decree  nader  Act  X.  of  1859. 

Case  No.  2928  of  1866. 

Iftdal  Appeal  from  a  decision  passed  by 
At  Judge  of  Sarun,  dated  the  20th 
August  1866,  affirming  a  decision  passed 
h  ifu  Principal  Sudder  Ameen  of  that 
Dhtnct.  dated  the  20th  February  1866, 

Odhesh  Coomar  Singh  (Defendant), 
•    Appellant, 


versus 

ton  Gobind  Singh  and  olhers  (Plaintiffs), 

Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

*'-^.  T.  Allan  and  Baboo  Kalee  Kishen 
Sein  for  Respondents. 

Tbc  Citfil  Court  cannot  entertarti  a  suit  for  the  issue 
■•■order  to  grant  execution  on  the  strength  of 
2«i  purchase,  after  the  Collector  has  refused  to 
■^  pjtintiff  to  execute  a  decree  under  Act  X.  of 
^Mttch  he  had  purchased  from  the  original  judg- 
(■ttweditor. 

%7(j',  7.— After  hearing  Counsel  for 
«a  sides,  it  is  clear  that  the  only  question 
■J*  requiring  our  decision  is  whether, 
^  the  Collector  refused  to  allow  plaintiff 
*o^ate  the  decree  under  Aft  X.  of  1859, 
2«  be  had  purchased  from  the  original 
Waent-crcditor,  plaintiff  can  sue  in  a 
Wl  Court  "  for  the  issue  of  an  order  to 
gM-  such  execution  on  the  strength  of 
Pwmirs  purchase." 

Wcihmk  that,  under  Section  151,  Aft  X. 
*  "59,  and  under  this  Court's  decision 
■  PJgc  147,  Weekly  Reporter,  Special 
«W)er,  and  Full  Bench  decision,  Volume 

Vol  IX. 


v.,  Aft  X.  Rulings,  page  20,  the  plaintiff  can- 
not so  sue.  It  is  not  alleged  that  there 
was  fraud  as  to  the  sale,  or  that,  in  fact^ 
there  was  no  sale,  so  as  to  bring  the  case 
within  the  Full  Bench  ruling  cited.  And, 
as  to  the  plea  pressed  upon  us  that  the  suit 
is,  in  fact,  one  under  Section  15,  Aft  VIII. 
of  1859,  we  can  but  refer  to  the  very  terms 
we  have  cited  from  the  plaint  as  showing 
that  this  is  not  so. 

On  the  whole,  then,  we  think  the  Civil 
Court  had  no  jurisdiction  to  try  the  case  as 
brought,  and,  reversing  its  order,  we  decree 
this  special  appeal  with  costs. 


The  2ist  January  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Enhancement — Butwarrah — Sections  9  and  19^ 
Regulation  XIX.  of  1793. 

Case  No.  1435  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Court, 
exercising  the  powers  of  a  PrincipCLl 
Sudder  A?neen  of  Bhaugulpore,  dated 
the  3rd  April  186'/,  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
Districts  dated  the  loth  December 
1866, 

LuIeetNarain  Singh  (Plaintiff),  Appellant, 

versus 

Gopal  Singh  and  others  (Defendants), 
Respondents. 

B  a  boos  Romesh  Chunder  Milter  and  Poor  no 
Chunder  Shome  for  Appellant. 

Mr,  R,  E.  Twidale  and  Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

Suit  for  khas  possession  of  land  made  over  to  plaintiff 
on  a  butwarrah.    The.defendant  pleaded  12  years'  ad- 
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verse  possession,  and  that  he  was  entitled  to  retain  pos- 
session on  payment  of  rent,  as  the  lands  were  occupied 
by  gardens  made  by  his  ancestor. 

Held  that  Section  9,  Regulation  XIX.  of  iS(4,  does 
not  apply  to  the  lands  made  over  to  the  plaintiff  under 
the  butwanmh,  that  Section  referring  to  the  dwelling- 
houses  of  co-sharers  and  to  offices,  buildings,  and  grou  nd 
immediately  attached  to  those  dwelling-houses,  which 
the  lands  in  suit  were  not  proved  to  be. 

Held  also  that,  where  the  defendant  does  not  hold 
the  land  as  ryot,  the  mere  fact  of  a  division  of  the  parent 
estate  does  n9t  reduce  him  to  the  position  of  a  ryot  not 
liable  to  ejectment. 

Held,  further,  that  the  rate  given  in  the  butwarrah- 
papers  is  not  the  fair  rate  for  these  lands;  for,  under 
Section  1^,  Regulation  XIX.  of  1793,  the  gross  produce 
of  each  village  is  calculated  with  the  proportion  of  the 
public  jumma  assessed  thereon. 

Kempy  y, — This  was  a  suit  for  khas  pos- 
session of  four  plots  of  land,  numbered  ^(y, 
103,  133,  and  136,  which  fell  to  the  plaint- 
iff's share  as  per  a  butwarrah  conducted 
under  the  pr6visions  of  Regulation  XIX.  of 
18 1 4,  the  said  butwarrah  having  taken  place 
in  1363  Fuslee.  It  is  further  alleged  that 
the  defendant,  who  is  a  co-sharer  in  the  es- 
tate, has  withheld  possession  from  1268. 
The  defendant  pleads  adverse  possession  for 
more  than  1 2  years,  and  on  the  merits  that, 
as  the  lands  claimed  were  occupied  by  gar- 
dens made  by  his  ancestors,  he  was  entitled 
to  hold  possession,  paying  a  fair  rent  to  the 
plaintiff,  and  was  not  liable  to  ejectment. 

The  first  Court  gave  the  plaintiff  a  decree, 
overruling  the  plea  in  bar. 

The  Principal  Sudder  Ameen  reversed 
this  decision,  holding  that  Section  9,  Regu- 
lation XIX.  of  18 14,  applied  to  the  case ;  and 
further  that  the  butwarrah-proceedings 
changed  the  character  of  the  holding  of  the 
defendant  from  that  of  Malik  to  that  of  a 
ryot,  and  that,  consequently,  the  defendant 
being  a  ryot  had  a  right  of  occupancy  at 
a  fair  rate,  which  the  Principal  Sudder 
Ameen  fixed  at  4  annas  per  beegah,  holding 
that  that  rate  was  fixed  by  the  butwarrah- 
papers. 

In  special  appeal,  it  is  contended —  , 

ist, — ^That,  as  the  butwarrah  allotted  the 
four  plots  in  contention  to  the  plaintiff  with- 
out reservation,  he  is  entitled  to  direct  pos- 
session, and  that  the  Lower  Court  is  wrong 
in  holding  that  the  defendant  was  not  liable 
to  be  ejected. 


2nd. — ^That  the  Principal  Sudder  Ameen 
has  wrongly  applied  Section  9,  Regulation 
XIX.  of  1 814,  to  this  case. 


j/\/. — That  the  rate  of  four  annas 
not  the  fixed  rate,  but  only  a  rate  assumed 
for  the  purposes  of  the  butwarrah,  and  to 
able  the  Ameen  to  judge  of  the  assets 
to  equalize  the  division. 

4lh, — That  the  defendant  has  no  right  of 
occupancy — not  being  a  ryot. 

It  is  clear  that  a  butwarrah  took  place  in 
1263,  and  that  these  four  plots  were  allotted 
to  the  share  of  the  plaintiff.  Section  9  of 
Regulation  XIX.  of  18 14  does  not  in  any 
way  apply  to  these  lands.  That  Section  refers 
to  the  dwelling-houses  of  the  co-sharers,  and 
to  the  of]^ces,  buildings,  and  ground  imme- 
diately attached  to  these  dwelling-hooses* 
It  has  not  been  shown  that  the  lands  in 
dispute  were  immediately  attached  to  any 
dwelling-house  belonging  to  any  co-sharer. 

It  appears  that  from  1268,  or  five  years 
after  the  butwarrah,  the  defendants  withheld 
possession  from  the  plaintiff.  It  is  also 
alleged  that  the  plaintiffs  have  been  dis* 
possessed  of  the  garden  lands  which  were 
occupied  by  their»  ancestors,  but  which 
have  fallen  within  the  share  of  the  de* 
fendants  as  per  butwarrah.  The  defend* 
ants  never  held  the  disputed  lands  as 
ryots,  as  supposed  by  the  Principal  Sud- 
der Ameen,  nor  will  the  mere  fact  of  a 
division  of  the  parent  estate  reduce  them  10; 
the  position  of  mere  ryots.  They  held  the 
lands  as  the  plaintiffs  held  the  lands  of  a 
similar  description  until  the  butwarrah,  which  I 
formally  with  the  consent  of  both  parties, 
and  unreservedly,  awarded  the  lands  to  the 
plaintiff's  share ;  and  he  is  clearly  entitled  to 
possession  of  them  in  ejectment  of  the  de- 
fendant, whose  occupancy  is  not  that  of  a 
ryot. 

The  Principal  Sudder  Ameen  was  also 
clearly  wrong  in  assuming  the  rate  stated  hi 
the  butwarrah- papers,  viz.y  4  annas  per  beegahy 
as  a  fixed  rate  and,  as  such,  fair ;  for,  nndet 
Section  19,  Regulation  XIX.  of  1814,  the 
gross  produce  of  each  village  is  calculated 
with  the  proportion  of  the  public  jamma 
assessed  thereon.  The  rate  is  not  fixed  by  the 
butwarrah.  The  decision  of  the  Principal 
Sudder  Ameen  is  reversed,  and  the  decree  of 
first  Court  restored,  with  costs  of  all  the 
Courts,  including  those  of  the  special  appeal 
in  this  Court,  with  interest  payable  by  the 
special  respondent. 
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The  2ist  Jannaiy  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges, 

fatiiicefnent— Presumption  allowed  bv  Section 
4i  Act  X.  of  1859— Dakhilahs-^Eviaence. 

Cases  Nos.  1533  and  1538  of  1867  under 
Aa  X.  of  1859. 

^fvial  Appeals  from  a  decision  passed  by 

tke  Judge  of  Purneah,  dated  the    2gth 

'     March  iSCy^   reversing  a. decision  passed 

kf  tke  Assistant  Collector  0/  that  District , 

idei  the  22nd  September  1866. 


Lnchmeeput  Singh  (Plaintiff);  Appellant, 

versus 

Jnagnlee  Kalljan  Doss  (Defendant), 
Respondent, 

Mr,  Mackentie  and  Bahoos  Bungshee  Dhur 
ian  and  Jssur  Chunder  Chuckerbuity 
for  Appellant. 

Mr,  C  Gregory  for  Respondent. 


'^ilKre  1  defendant,  who  claims  to  have  held  lands 
!■  aoie  than  100  years,  is  able  to  prove  that  the  rent 
"^  «l  diang ed  for  20  years,  he  is  entitled  to  the  pre- 
allowcd  by  Section  4,  k&.  X.  of  1S59. 


Ko  ^M»^h  or  document,  unless  of  very  old^  date, 
f  fcr  soae  other  special  reason,  is  admissible  in  evi- 
it  IS  attested  in  some  way. 


I 


Joduon^  7. — The  points  urged  in  both 
«K  appeals  are  that  the  defendants  had 
M  tofficiently  claimed  to  hold  from  the 
Decennial  Settlement,  and  that  the  Judge 
b  held  that  the  defendants  have  proved 
te  the  rent  has  not  changed  for  more  than 
^Mjr  years  on  the  evidence  of  the  defend- 
Ill^  dakhilahs,  which  are  no  evidence,  not 
W^  been  in  any  way  attested. 

Ob  the  first  point,  we  find  that  both  the 
Mndants  have  claimed  that  the  land  has 
M  held,  as  now  held,  for  more  than  100 
|Ml  We  think  that,  whatever  conflicts 
•  dectsioa  there  may  be  on  other  points,  if 
^Ach  a  plea  the  defendant  can  prove 
iiltfae  rent  has  not  changed  for  20  years, 
^entitled  to  the  presumption  allowed  by 
Swion  4,  Aft  X.  of  1859. 


But,  on  the  second  point;  the  Judge  has 
committed  the  common  error  in  A6t  X.  suits 
of  taking  dakhilahs,  &c.,  as  proved,  when 
there  has  not  been  any  proof  offered  in 
support  of  them.  Even  the  defendants 
have  not  deposed  that  these  are  the  dakhilahs 
which  they  have  received  in  return  for  their 
rents.  No  document,  unless  it  is  of  very  old 
date,  or  for  some  other  special  reason,  is 
admissible  in  evidence  unless  it  is  attested 
in  some  way.  In  these  cases  the  Assistant 
Collector  appears  to  have  omitted  to  lay 
down  the  issues  on  the  points  in  dispute 
between  the  pauies,  and  to  have  then 
allowed  the  parties  to  produce  evidence  in 
support  of  their  respective  averments  on 
such  issues. 

The  Judge's  decisions  are  reversed  as 
well  as  those  of  the  first  Court,  and  the 
Judge  is  directed  to  return  these  cases  to 
the  first  Court  to  fix  a  day  for  the  trial  of 
the  issues,  and  to  hear  the  evidence  of  the 
parties  upon  them.  The  costs  of  these 
cases  will  be  paid  by  the  losing  party. 


The  22nd  Januaiy  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson^ 

Judges, 


Lease  (Joint)— Resignation  of  some  of  the 

lessees. 

Case  No.  1388  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Jessore,  dated 
the  2gth  March  i86j,  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District, 
dated  the  28th  May  1866, 

Mohima  Chunder  Sein  (Plaintiff),  Appellant, 

versus 

Pitambur  Shaha  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Milter  and 
Gireeja  Sunkur  Mojoomdar  for  Appel- 
lant. 

Baboo  Roman  at h  Bose  for  Respondents. 

Where  a  joint  lease  was  |^ven  to  many  persons  with 
an  entirety  and  equality  of  interest  among  the  teoanh^ 
the  resi^ation  ot  some  of  the  joint  lessees  does  not 
necersanly  operate  to  void  the  lease. 
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A  pottah,  which  provided  that  the  grantor  was  not  to 
alienate  or  lease  the  property  to  any  other  party  during 
the  term  of  the  pottan,  without  giving  the  lessees  under 
the  pottah  the  refusal,  was  upheld. 

Kemp,  y, — The  plaintiff,  special  appel- 
lant before  us,  sued  the  defendants,  special 
respondents,  on  the  allegation  that  he  obtain- 
ed a  mowrosee  pottah  of  the  disputed  pro- 
perty from  one  Gunga  Monee,  a  Hindoo 
widow,  on  the  2nd  of  Bhadro  1269  B.  S. ; 
that  he  sued  the  defendants  for  a  kubooleut 
under.  Aft  X.  of  1859,  which  suit  was  dis- 
missed ;  that  his  title  and  possession  have 
been  prejudiced  by  this  decision.  He  brings 
this  suit  for  conftrmation  of  title  and  pos- 
session. 

The  property  in  dispute  is  a  bazar 
known  by  the  name  of  Sen  Hattee.  The 
plaintiff  files  his  pottah  which  is  not  regis- 
tered. 

Gunga  Monee's  answer  is  to  this  effect. 
She  admits  having  granted  a  lease  to  the 
defendants  of  the  disputed  property  for  a 
term  of  7  years  from  1257  B.  S.,  but  avers 
that  the  pottah  pleaded  by  the  defendants 
for  a  term  of  37  years  is  a  forgery.  She 
admitted  having  granted  a  mowrosee  pottah 
of  the  disputed  lands  to  the  plaintiff,  receiv- 
ing a  bonus  of  6  rupees. 

The  defendants  answered  to  the  effect  that 
they  held  the  disputed  lands  under  a  regis- 
tered lease  granted -to  them  by  the  malik 
Gunga  Monee  for  a  period  of  37  years,  and 
that  the  said  lease  contained  a  stipulation 
that  the  malik  was  not  to  alienate,  or  to 
lease  the  property  to  any  other  party  with-" 
out  giving  the  defendants  the  first  refusal. 

The  defendants  filed  a  registered  pottah, 
dated  the  nth  Bysack  1261,  and  other 
documents  suchjas  Collecloraie  Dakhilahs 
for  a  scries  of  years,  in  support  of  their 
possession. 

The  Court  of  first  instance,  the  Moonsiff, 
laid  down  one  issue,  viz, :  "  Is  the  pottah 
propounded  by  the  defendants  a  genuine 
instrument  ?" 

The  Moonsiff  found  that  the  pottah  was 
genuine.  He  observed  that  none  of  the 
witnesses  for  the  plaintiff  state  definitely 
that  the  pottah  is  forged,  but  give  hearsay 
evidence;  that,  on  such  evidence,  an  old 
pottah,  which  has  been  duly  registered,  and 
under  which  undisturbed  possession  has  been 
held  for  several  years,  cannot  be  pronounced 
to  be  forged ;  that  the  pottah  itself  bore  no 
inherent  signs  of  being  a  forged  one ;  that 
it  was  duly  registered,  and  had  been  proved 


by  certain  witnesses.  Further,  that  the 
malik  Gunga  Monee  alleged  that  she  gave 
the  defendants  a  pottah  for  only  7  years,  or 
from  1257,  but  that  it  was  clear  that  she 
permitted  the  defendants  to  hold  over  for 
many  years  after  the  expiration  of  the  term 
of  the  said  lease. 

The  Moonsiff  explains  tlie  reason  for  the 
malik  giving  a  long  lease  in  1261  before  the 
term  of  the  first  lease  in  1257  had  expired 
in  this  way — that  the  defendants  had  expend- 
ed large  sums  in  improving  the  bazar,  and 
that,  in  consideration  of  their  having  done 
so,  a  long  lease  on  very  favorable  terms  was 
given  to  them. 

The  Moonsiff  further  stated  that,  though 
two  of  the  lessees  under  the  poitah  of  1261 
liad  resigned  their  rights  under  the  lease, 
the  terms  of  ihe  lease  were  such  that,  on  the 
resignation  of  one  or  more  of  the  joint  les- 
sees, his  or  their  rights  devolved  to  the 
remaining  lessees.  The  suit  of  the  plaintiff 
was,  therefore,  dismissed,  and,  on  appeal, 
this  decision  was  confirmed. 

In  special  appeal,  it  is  contended — 

I  si, — That,  as  two  of  the  lessees  had  re- 

signed,  their  rights  and  interests  in  the  lease, 

the  lease  itself  was  void. 

2nd, — That,  if  not  wholly  voi  d,  the  plaint- 
iff was  entitled  to  a  decree  for  a  moiety, 
that  being  the  extent  of  the  rights  and 
interests  of  the  lessees  who  have  resigqed. 

jrd. — That  two  material  witnesses  were 
not  examined. 

4th, — That  the  pottah  propounded  by  the 
defendants  has  not  been  legally  proved. 

The  pleader  took  his  last  point  first.     The 
poitah,    we    observe,    is    registered.     Th| 
malik  admits    that  in    1257     B.     S.     sb 
gave  a  lease  to  the  defendants  for  seve 
years.     This  pottah  would  expire  in   126 
Bysack.     It  is  admitted  that  the  defendan 
have  held  for  some  years  after  that  period 
or  from  1257  to  1272,  when  the  present  sui 
was  brought ;  and,  in  the  absence  of 
proof  or  averment  that  they  were  holdl 
over  wrongfully,  it  may  be  fairly  presume 
that  they  were  holding  under  a  fresh  leas 
concluded   in    1261    B.  S.    The    witnesse 
who  have  been  examined  for  the  defendants 
as  also  one  witness  cited  by  the  plaintiff, 
depose  to  a  pottah  executed  in  1261  ;  and, 
though  they  are  not  asked  whether  the  pot 
tah  produced  is  the  very  pottah  which  wai 
executed  in  126 1,  we  can  have  no  doubt  that, 
taking  the  fad  of  registry  years  befo/e  the 
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pRsent  suit,  which  registry  gave  notice 
both  to  the  malik  Gunga  Monee,  and  to  the 
phiotiff,  her  grantee,  of  the  title  under 
vfaich  the  defendants  claimed  to  hold, 
coupled  with  the  fact  of  long  possession  with  ' 
the  permission  of  the  malik  under  the  pot- 
tah  of  the  defendants,  sufficiently  establishes 
liiit  the  pottah  is  genuine.  We,  therefore, 
coQcnr  with  the  finding  of  both  the  Lower 
Coarts  to  that  effect. 

The  two  witnesses  said  to  be  material  were 
named  in  a  petition.  It  appears  ihey  were 
Mtsommoned,  because  the  parties  expressed 
themselves  as  about  to  com'?  to  a  compro- 
mise. In  appeal  to  the  Principal  Sudder 
Ameen  from  the  Moonsiff's  decision,  the 
MO-examination  of  these  two  witnesses  could 
KX  have  been  pressed.  The  case  was  re* 
ittaded,  in  the  first  instance,  to  the  Moonsiff 
b examine  certain  witnesses;  and,  if  the  ap- 
ptilant  deemed  the  evidence  of  these  two 
titnesses  so  very  important,  he  should  have 
moved  the  Court  to  insist  upon  their  attend- 
iice.  It  is  too  late  at  this  stage  of  the 
case  to  raise  this  objection. 

The  first  ground  of  special  appeal  is  un- 
toahlc.  The  lease  was  a  joint  one  with 
IB  entirety  and  equality  of  interest  among 
^  tenants.  The  resignation  of  two  of  the 
jomt  lessees  would  not  necessarily  operate  to 
void  the  lease.  Moreover,  this  alleged  re- 
*giution  was  not  made  to  the  lessor,  the 
Bolik,  but  to  the  plaintiff.  Such  resig- 
iiatioQ  is  contrary  to  the  terms  of  the  pot- 
tab,  and  was  doubtless  collusive.  This 
poiat,  loo,  we  may  observe,  was  not  raised 
ndte  appeal  to  the  Principal  Sudder  Ameen 
bom  the  decision  of  the  Moonsiff. 

The  terms  of  the  pottah  are  such  as  to 

Chde  the  grantor  from  alienating  or 
ng  the  property  to  any  other  party  dur- 
i^  the  term  of  the  lease,  without  giving 
i  fc  defendants  the  first •  refusal.  These 
1  aatiictions  upon  the  malik's  rights  may  be 
■■^what  unusual ;  but  holding,  as  we  do, 
^  the  pottah  is  proved,  we  must  accept 
fcm,  however  unusual  as  binding  upon  the 
Ink. 

"Hie  defendants  spent  large  sums  in  im- 
Ijwiag  the  bazar  during  their  former  lease. 
g9  also  fought  the  malik's  battles,  she 
Wng  a  woman,  with  a  powerful  rival  who 
ma  bazar  in  the  neighbourhood.  In  con- 
weation  of  all  this  expense  and  trouble,  a 
"*8  term  of  lease  on  very  favorable  terras, 
^  with  unusual  restrictions  on  the  malik, 
••»  panted. 


As  long  as  the  co-lessees,  the  defendants, 
who  have  not  resigned,  are  willing  and  able 
to  pay  the  rent  of  the  lease,  the  malik  is  not 
entitled,  under  the  terms  of  the  pottah,  to 
alienate  or  to  lease  the  disputed  property, 
either  as  a  whole  or  in  part,  to  any  other 
party. 

We  confirm  the  decision  of  the  Lower 
Court,  and  dismiss  this  appeal  with  costs  and 
interest. 


The  22nd  January  1868. 

Preseni : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  C^te/ 
Justice,  and  the  Hon'ble  Dwarkanath 
Milter,  Judge. 

Enhancement — Pottah  set  up — Preyailing 
rates— Section  4,  Act  X.  of  1859. 

Case  No.  1840  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Chittagong, 
dated  the  gth  of  May  i86j,  reversing  a 
decision  of  the  Deputy  Collector  of  that 
District,  dated  2^th  February  i86j, 

Jaun  Ali  (Defendant),  Appellant, 

versus 

Jan  Ali  (Plaintiff),  Respondent, 

Baboo  Nullit  Chunder  Seinlov  Appellant. 

Baboo  Kishen  Sukka  Mookerjee  • 
for  Respondent. 


A  defendant,  who  rested  his  defence  in  a  suit  for 
enhancement  upon  a  pottah,  which  he  set  up  as  enti- 
tiinp:  him  to  hold  free  from  enhancement  under  Section 
4,  A<ft  X.  of  i;{59,  cannot  plead  that  the  tenure  is  pro- 
tected from  enhancement  by  reason  of  payment  of  rent 
at  a  unifoim  rent  for  20  years. 

Where  the  ground  of  enhancement  was  that  defend- 
ant paid  rent  below  the  prevaih'ng  rate  for  land  of 
similar  description  and  with  similar  advantag^es  in  the 
places  adjacent,  and  the  plaintiff  failed  to  prove  the  ex- 
istence of  any  such  ground,  the  plaintiff  was  not  eotitled 
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to  a  decree  at  the  rates  which  the  defendant's  lands 
wouU  bear,  as  Act  X.  of  1859  does  not  authorize  en- 
hancement of  the  rent  of  a  ryot  to  the  rates  which  the 
lands  will  bear. 

Peacock,  C.  y, — The  first  ground  of 
appeal  is,  that  the  Lower  Appellate  Court 
has  omitted  to  consider  whether  the  tenure 
is  protected  fl'om  enhancement  by  reason  of 
payment  of  rent  at  a  uniform  rate  for  20 
years  next  before  the  date  of  this  suit. 

That  ground  of  appeal  cannot  be  support- 
ed, as  the  defendant  does  not  rest  his  de- 
fence upon  that  ground,  but  upon  the 
ground  that,  as  he  had  held  under  a  poltah 
which  he  set  up  from  1222  Muggee,  he  was 
free  from  enhancement  under  Section  4,  Act 
X.  of  1859. 

But  we  think  that  the  judgment  of 
the  Judge  must  be  reversed  upon  the  second 
ground  of  appeal.  The  ground  of  enhance- 
ment was,  that  the  rate  paid  by  the  defend- 
ant was  below  the  prevailing  rate  payable 
by  the  same  class  of  ryois  for  land  of  a 
similar  description  and  with  similar  advan- 
tages in  the  places  adjacent. 

The  plaintifE  failed  to  prove  the  existence 
of  any  such  ground  for  enhancement.  The 
Judge  says:  "The  plaintiff  is  entitled  to  a 
kubooleut  at  the  neighbouring  rates;  but 
he  has  quite  failed  to  prove  by  any  trust- 
worthy evidence  what  is  the  rate  paid  for 
neighbouring  lands."  Under  these  circum- 
stances, the  suit  ought  to  have  been  dismiss- 
ed, unless  it  was  shown  by  evidence  ad- 
duced on  the  part  of.  the  plaintiff  what  the 
rate  paid  for  similar  lands  in  the  neighbour- 
hood was.  The  Judge  says ;  **  1  can  only 
decree  a  kubooleut  at  the  rate  of  Rupees 
2-12  a  kanee,  which  is  that  deposed  to 
by  the  defendant's  witnesses." 

But  the  defendant's  witnesses  did  not 
depose  to  the  'fact  that  Rupees  2-12  per 
kanee  was  the  rate  payable  by  the  same 
cliEiss  of  ryots  for  land  of  a  similar  descrip- 
tion and  with  similar  advantages,  but  that 
it  was  the  rate  which  the  defendant's  lands 
would  bear.  That  fact,  however,  would  not 
justify  enhancement,  as  there  is  no  author- 
ity under  Act  X.  of  1859  to  enhance  the 
rents  of  a  ryot  to  the  rates  which  the  land 
will  bear. 

There  is  no  necessity,  therefore,  to  remand 
this  case,  and  the  decision  of  the  Lower 
Appellate  Court  must  be  reversed  with  the 
costs  of  this  appeal,  and  the  plaintiff  must 
pay  the  costs  in  both  the  Lower  Courts. 


The  23rd  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Mortg^age — Money-decree. 

Case  No.  1446  of  1867. 

Special  Appeal  from  a  decision  pcused  by 
the  Principal  Sudder  Ameen  of  jBhau- 
gulporCf  dated  the  nth  March  i86j^ 
affirming  a  decision  paised  by  ihi 
Moonsiff  of  that  District,  dated  the  2^h 
August  1866. 

Gopee  Muhtoon  (Defendant),  Appellant, 

versus 
Jhugoo  Muhtoon  (Plaintiff),  Respondent, 

Mr,  R,  E,  Twidale  for  Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondent. 

The  purchaser  of  the  rights  of  a  mortg^^r  who 
obtainea  possession  of  the  property  cannot  be  ousted 
summarily  by  a  subsequent  ptirchaser  of  a  money-decree 
against  the  mortgagor. 

Kemp,  y.— We  think  that  the  decision 
of  the  Principal  Sudder  Ameen  is  perfectly 
correct. 

The  special  appellant  purchased  in  exe- 
cution of  a  money- decree,  and  if  be  has  got 
possession  of  the-  disputed  premises,  it  is 
clearly  not  under  the  bond  by  which  the 
disputed  premises  are  mortgaged,  but  in 
execution  of  a  simple  money-decree  against 
the  original  mortgagors. 

The  mortgagors  had,  previous  to  this 
decree,  sold  their  rights  and  interests  to  the 
special  respondent  who  was  *in  possession 
until  ousted  by  the  defendant,  and,  his  prior 
possession  and  subsequent  ouster  having 
been  found  to  be  proved  by  both  Courts,  be 
is  entitled  to  be  restored  to  possession,  and 
has  been  restored  by  the  concurrent  judg* 
ments  of  the  two  Courts. 

The  special  appellant  did  not  file  the 
decree  under  which  he  purchased.  It  may 
be  that,  having  purchased  a  simple  money- 
decree,  he  is  entitled  to  follow  the  proper- 
ties into  the  hands  of  the  plaintiff  or  any 
other  party  in  possession.  On  this  point 
we  give  no  opinion,  but  it  is  clear  that,  with- 
out bringing  a  suit  for  that  purpose,  be 
cannot  retain  possession  of  the  dispated 
property. 

Appeal  dismissed  with  costs  and  iii- 
terest. 
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The  23rd  January  1868. 

Present: 

The  Hon'ble  W.  S.  Seion-Karr  and  A.  G. 
IVIacpherson,  Judges. 


Measarement — Section  9,  Act  VI.  of 
1863,  B.  C. 


Case  No.  1624  of  1867  under  Act  X.  of 

1859. 

Zfecid  Appeal  from  a  decision  passed  by  the 
Judge  of  yessore,  dated  the  20th  April 
iSS'j,  reversing  a  decision  passed  by  the 
DepMtv  Collector  of  thai  District,  dated 
20ih  July  /S66. 

Mr.  J.  Tweedie  (Plaintiff),  Appellant,    • 

versus 

Itam  Narain  Dass  (Defendant),  Respondent. 

Mr,  R,  V.  Doyne  and  Baboo  Woomesh 
Chunder  Banerjee  for  Appellant. 

hahoos  Sreenath  Dass  and  Issur  Chunder 
Chuckerbuity  for  Respondent. 

TW  purchaser  of  a  subordinate  tenure  who  did  not 
oter  Itts  name  in  the  takx>kdar*s  sherishta,  and  whose 
teiR  therefbfe  was  not  wholly  disconnected  from  the 
gy  to  which  it  had  been  joined,  is  liable  to  have  his 
■i^  neasared  under  Section  9,  Act  VI.  of  1S62,  B.  C. 

MacphersoHt  J- — The  question  in  this 
case  is  as  to  the  appellant's  right  to~  measure 
d)e  respondent's  lands  under  Section  9  of 
ActAI,  of  1862  (of  the  Bengal  Council). 

One  Dabee  Pershad  owned  a  talook  of 
i»e  mou2ahs  in  turruf  Ramchunderpore,  the 
wider  jumma  of  which  was  Rupees  201. 
nt  sold  his  interest  in  two  of  these 
■ooaahs  (which  two  mouzahs  are  the  sub- 
)W  of  the  present  suit)  to  the  respondent, 
tk  jomma  upon  them  being  fixed  at  Rupees 
jM.  Dabee  Pershad  subsequently  sold  his 
Mnchunderpore  tolook  to  Obhoy  Sunkar 
^wkcrbutty,  who  gave  a  mourossee  lease 
ofit  to  the  appellant. 

W)ce  Pershad's  kubalah  to  the  respond- 

•M  pvported  to  transfer  the  two  mouzahs 

to  him  out  and  out    The  words  used  are 

j^  the  following  effect :  "  Having  got  your 

^ittinc  entered  in  the  talookdar's  sherishta, 

^according  to  demand  you  will  pay  your 

^rent  at    the    above    jumma  of    Rupees 

'^';  I  shall  have  nothinjr  more  to  do 
•*  with  it"  ^ 


It  is  clear  that,  under  this  kubalah,  if  the 
respondent  had  got  his  name  entered  in  the 
talookdar's  sherishta,  his  estate  would  have 
been  wholly  disconnected  from  that  of  the 
appellant,  and  the  present  suit  would  not 
have  lain.  .  But  he  has  never  got  his  name 
entered  in  the  talookdar's  sherishta ;  and,  as 
a  matter  of  fact,  he  has  paid  his  jumma  of 
,  Rupees  10 1,  not  to  the  superior  talookdar, 
I  but  to  Obhoy  Sunkur  Chuckerbutty,  and 
I  after  him  to  the  appellant.  Under  such 
circumstances,  the  case  appears  to  us  to  fall 
directly  within  the  ruling  of  the  majority 
of  the  Court  (Peacock,  C  J.,  and  Loch,  J.) 
in  the  case  of  Baboo  Ram  Bahadoor  Singh 
versus  Mulooram  Tewaree,  VllI,  Weekly 
Reporter  149— a  case  in  which  the  Judge 
who  was  in  a  minority  dotibted  rather  than 
dissented ;  and  we  think  the  appellant  has 
a  right  to  measure  the  respondent's  lands, 
and  therefore  that  the  decree  of  the  Lower 
Appellate  Court  ought  to  be  set  aside,  and 
the  decree  of  the  Court  of  first  instance 
affirmed  with  costs. 


The  23  rd  January  1868. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Eyidence—Declarations  of  deceased  persona^ 
Section  47,  Act  IL  of  Z85S 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Fureedpore  in 
Dacca,  dated  the  2jrd  February  i86j,  re' 
versing  a  decision  passed  by  the  Moonsiff 
of  Bhangah,  dated  the  2jrd  August  1S66, 

Mohima  Chunder  Chund  and  others 
(Plaintiffs),  Appellants, 

versus 

Mothoora  Nath  Ghose  and  others 
(Defendants),  Respondents. 

Baboo  Tara  Prosunno  Mookerjee  for 
Appellants. 

Baboo  Nilmonee  Sein  for  Respondents. 

Section  47,  Act  II.  of  1855,  does  not  refer  to  evidence 
of  liviiTg[  witnesses,  but  to  declarations  of  deceased 
persons  in  cases  of  pedigree,  who,  thoug^h  not  related 
oy  blood  or  marriage  to  the  family,  were  intimately  ac- 
quainted with  its  members  and  state.    Such  declara* 
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tions,  after  the  death  o^  the  declarant,  are  admissible 
as  evidence  in  the  same  manner  and  to  the  same  ex- 
tent as  those  of  deceased  members  of  the  family. 

Kemp,  J . — The  points  taken  in  special 
appeal  are — 

tsi. — That  the  Principal  Sudder  Ameen 
was  wrong  in  holding  that  the  evidence  ad- 
duced by  the  petitioners  that  they  were 
the  grandsons  of  Ram  Keshub  was  not  legal 
evidence.  The  pleader  quoted  Section  47, 
Act  II.  of  1855. 

2nd. — That  the  Principal  Sudder  Ameen 
was  wrong  in  concluding  that,  because  in  a 
petition  presented  by  the  plai miffs,  special 
appellants,  they  had  styled  themselves 
grandsons  of  Ramkisto,  they  were  estopped 
from  stating  that  they  were  the  grandsons  of 
Ram  Keshub. 

The  plaintiffs  had  to  prove  that  they  were 
the  grandsons  of  Ram  Keshub ;  failing  that, 
their  suit  must  necessarily  fail.  They 
adduced  some  witnesses  who  gave  hearsay 
evidence,  and  two  witnesses,  a  Mahomedan 
and  a  servant,  whom  the  Principal  Sudder 
Ameen  did  not  believe.  The  pleader  quotes 
Section  47,  Act  II.  of  1855,  but  that  Section 
is  wholly  inapplicable. 

That  Section  refers  to  declarations  of  de- 
ceased persons  in  cases  of  pedigree,  who, 
though  not  related  by  blood  or  marriage  to 
the  family,  were  intimately  acquainted  with 
its  members  and  state.  Such  declarations, 
after  the  death  of  the  declarant,  are  admissible 
as  evidence  in  the  same  manner  and  to  the 
same  extent  as  those  of  deceased  members 
of  the  family. 

But,  in  this  case,  we  are  treating  of  living 
witnesses  who  mostly  speak  from  hearsay, 
and,  where  they  speak  of  their  personal 
knowledge,  are  not  believed. 

The  Principal  Sudder  Ameen  was  wrong 
in  laying  any  stress  on  the  petition  alluded 
to  in  his  judgment;  it  was  not  before  the 
Court  of  first  instance.  Moreover,  it  is  of 
no  great  weight.  The  names  of  Ram  Kisto 
and  Ram  Keshub  are  *'  eadem  sonaus,"  and 
it  is  more  than  probable  that  the  writing 
of  the  name  of  Ram  Kisto,  instead  of  Ram 
Keshub,  was  a  clerical  error.  The  plaint- 
iffs having  failed  to  prove  that  they  were 
the  grandsons  of  Ram  Keshub,  the  founder  of 
the  family,  their  suit  was  properly  dis- 
missed. 

Appeal  dismissed  with  costs  and  in- 
terest. 


The  23rd  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 


Hindoo  widow — Maintenance. 


Case  No.  1112  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Fur eed pore 
in  Dacca,  dated  the  igth  February  iS6y, 
affirming  a  decision  passed  by  the  Moonsiff 

,  of  Muksoodpore,  dated  the  3rd  August 
1866. 

Sreeram  Buttacharjee  and  another  (two  of 
the  Defendants),  Appellants, 

versus 

Puddomookhee  Debia  (Plaintiff), 
Respondent. 

Baboo  Greeja  Sunkur  Mojoomdar 
for  Appellants. 

Baboo  Womesh  Chunder  Banerjee 
for  Respondents. 

There  is  nothing  in  the  law  to  prevent  an  increase  or 
a  decrease  of  the  amount  of  maintenance  allowed  to  a 
Hindoo  widow,  should  sufficient  cause  be  shown  for 
either.  The  increase,  if  allowed,  should  be  made  from 
date  of  suit. 

A  widow's  rieht  to  maintenance  does  not  cease  00 
her  leaving  her  nusband*s  house. 

Jackson,  J^ — This  was  a  suit  for  an  in- 
creased amount  of  maintenance  by  a  Hindoo 
widow  against  the  members  of  the  family 
in  possession  of  the  family-estate.  It  is 
admitted  that  she  has,  since  her  husband's 
death,  received  a  maintenance  of  3  rupees  a 
month.  But  it  appears  that  she  left  the 
house  of  her  husband's  family,  and  re- 
moved to  her  own  father's  house.  Since 
then  the  family  have  refused  to  pay  further 
maintenance.  She  now  claims  Rupees  4-8 
per  mensem,  and  has  obtained  a  decree  for 
that  amount,  looking  to  the  family-assets  and 
other  circumstances. 

On  special  appeal,  it  is  said  that  the 
amount  should  not  have  been  increased. 
We  think  that  there  is  nothing  in  the  law 
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10  prevent  an  increase  of  the  amount,  as 
tbere  is  nothing  to  prevent  a  decrease, 
should  sufficient  cause  be  shown.  But  that 
increase  should  have  been  awarded  by  the 
Lower  Court  only  from  the  date  of  suit,  and 
not  from  the  dale  on  which  the  former  pay- 
ments ceased.  We  modify,  the  decree  of 
the  Lower  Court  to  that  extent,  and  on  the 
cross-appeal  of  the  widow,  we  further  modi- 
fy \\,  and  award  her  all  arrears  due  to  date 
of  suit  from  last  date  of  payment,  Kartick 
1270,  at  the  old  rate  of  three  rupees  a 
month,  which  the  Lower  Court  refused  to 
award  on  a  mistaken  rule  of  limitation. 

Another  question  has  been  raised  before 
IS,  m.,  whether  the  widow's  right  to  main- 
tenance does  not  cease  on  her  leaving  hex 
kvsband's  house.  This  question  has  been 
Ireqaently  decided.  One  of  the  last  occa- 
sions in  which  the  old  authorities  were  al- 
lied to  is  to  be  found  at  Volume  VI.,  page 
57-  Weekly  Reporter.  \Ve  follow  those 
ralings. 

The  decree  of  the  Lower  Court  is  modi- 
fied as  above  stated.  Interest  will  run  from 
iJaie  of  this  decree.  The  costs  of  this  ap- 
ptal  vill  be  paid  by  appellants. 


The  23rd  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock.  A7..  Chief 
Juttice^  and  the  Hon'ble  Dvvarkanath 
Miner,  Judge. 

^  bj  Mahomedan  wife  ag^ainst  husband  — 
Cue  of  action  — Limitation— Onus  Pro- 
tedi—  Presumption. 

Case  No.  1898  of  1867. 

^eml  Appeal  from  a  decision  passed  by 
tki  Additional  Judge  of  Chil/agong, 
^ed  the  20th  of^lay  i86y,  affirming 
tf  decision  of  the  Moonsrff  of  Raojan^ 
dited'Slh  December  i866. 

AMool  Ali  alias  Shoageea  (one  of  the  De- 
fendants), Appellant, 

versus 

Knmmmissa  (PlaintilF),  Respondent. 
VoLIX 


Baboo  Bama  Churn  Banerjee  for  Appellant. 
No  one  for  Respondent. 

In  a  suit  by  a  Mahomedan  lady  against  her  husband, 
after  divorce,  for  recovery  of  property  belonging  to  her, 
which  her  husband  held  before  divorce,  the  cause  of 
action  to  the  wife  arose  At  the  time  of  the  separation, 
the  possession  of  the  husband  being  the  possession  of 
the  wife :  the  onus  lay  on  the  husband  to  prove  his 
right  to  the  property ;  till  that  was  done  the  presump- 
tion was,  that  the  property  so  held  by  the  husband  was 
held  by  him  on  behalf  of  the  wife. 

Peacock,  C  J, — ^The  first  Court  found 
upon  the  evidence  that  it  was  manifest  that 
the  defendant's  marriage  with  the  plaintiff 
was  the  only  cause  of  his  holding  possession 
of  her  property,  and  not  that  it  was  his 
own  right.  There  was  an  appeal  to  the 
Judge  upon  the  following  ground,  amongst 
others,  that  there  was  no  evidence  that  the 
appellant  only  occupied  the  land  on  behalf 
of  his  wife.  But  when  we  look  at  the  evi- 
dence, we  think  that  there  was  evidence 
from  which  the  Moonsiff  was  perfectly 
justified  in  drawing  that  conclusion.  The 
main  question  in  the  cause  was,  whether 
the  wife,  who,  after  her  divorce  from  her 
husband,  had  sued  him  to  recover  this  pro* 
perty,  was  barred  by  limitation. 

The  Judge  did  not  in  so  many  words 
say  that  there  was  evidence  that  the  hus- 
band occupied  the  land  only  in  his  wife's 
behalf;  but  he  says  that  the  divorce  took 
place  about  4  years  before  the  institution  of 
the  suit,  and  that  up  to  that  date  it  was  im- 
possible to  expect  any  proof  of  separate 
possession  on  the  part  of  the  plaintiff,  and 
that  the  Lower  Court  was  right  in  holding 
that  the  cause  of  action  arose  at  the  time  of 
the  separation ;  meaning  that  the  wife  was 
not  bound  to  sue  her  husband  to  recover 
possession  of  the  land  so  long  as  the  mar- 
riage continued,  and  that  the  possession  of 
the  husband  was  the  possession  of  the  wife, 
and  not  an  adverse  possession  on  his  own 
behalf  until  the  time  of  separation. 

One  ground  of  appeal  is  that  the  Lower 
Court  was  wrong  in  considering  the  divorce 
to  be  the  cause  of  action,  the  Judge  having 
said  nothing  of  the  kind,  bqt  merely  that 
the  cause  of  action  arose  at  the  time  of 
separation. 

Another  ground  is,  that  the  Court  was 
wrong  when  trying  the  plea  of  limitation 
in  not  finding  whether  the  plaintiff  or  her 
father  had  actual  or  constructive  possession 
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within  12  years  of  the  commencement  of  the 
suit.  But  the  Judge  found  that  the  wife  had 
constructive  possession  up  to  the  time  of 
divorce  by  means  of  her  husband's  holding. 

A  third  ground  is,  that  the  Court  was 
wrong  in  throwing  the  onus  upon  the  de- 
fendant to  prove  his  title,  whilst  it  was  for 
the  plaintiff  to  prove  that  she  was  in  posses- 
sion within  12  years.  We  think  that  the 
Judge  was. right  in  throwing  the  onus  upon 
the  defendant  of  proving  that  the  property 
belonged  to  him,  and  not  to  his  wife,  and 
that,  until  he  proved  such  title,  and  thereby 
rebutted  the  title  of  the  wife,  it  must  be 
assumed  that  up  to  the  time  of  the  divorce 
his  possession  was  her  possession. 


The  remarks  made  by  the  Privy  Council 
in     the     case     of    Ameeroonissa     against 
Moradonissa,  in  the  6th  Volume  of  Moore's 
Indian  Appeals,  p.  211,  with  reference  to  a 
case  in  which  it  was  contended  that  it  was 
necessary  for   the    wife  to   demand   lands 
which  had  been  assigned  to  her  as  dower  by 
her  husband,  are  very  applicable  to  this  case, 
as  showing  that  it  could  not  be  expected 
that,  during  the  marriage  and  before  divorce, 
the  wife  should  sue  the  husband  to  compel 
him  to  relinquish  to  her  the  possession  of  the 
lands  which  belonged  to  her.     The  Lords  of 
the    Judicial   Committee   say :    **  It  is   im- 
portant  to    consider    how    inconvenient     it 
would  be  if  a  married  woman  was  obliged 
to  bring  an  action  against  her  husband  upon 
such  an  instrument.     It  would  be  full  of 
danger,  to  the  happiness  of  married  life." 
So  we  should  say,  it  would  be  full  of  danger 
to   the  happiness  of  married  life,  if  a  wife 
could  not  allow  her  husband  to  be  in  posses- 
sion   of    her    property     whilst     they    were 
living  in  terms  of  friendship,  lest  she  should 
be  barred   by  limitation   in   case  a  divorce 
should  take  place  between  them  after  the 
husband  had  held  such  possession  for  a  period 
of  12  years. 

The  decision  of  the  Lower  Appellate 
Court  is  affirmed  with  costs,  as  the  re- 
spondent has  not  appeared. 


The  23rd  January  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Onus  Probandi— Peclaratory  Suit. 

Case  No.  1765  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  the  24- 
Pergunnahsy  dated  the  8th  May  i86y^ 
affirming  a  decision  passed  by  the  Sudder 
Ameen  of  that  District,    dated    the    6ih 

m   September  1866, 

Royes  Mollah  and  others  (some  of  the 
Defendants),  Appellants^ 

versus 

Mudhoo  Soodun  Mundul  (Plaintiff), 
Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellants. 

Baboos  Bungshee  Dhur  Sein  and  Ashootosk 
Chatter jee  for  Respondent. 

The  onus'\v\  a  suit  in  which  the  plaintiff  seeks  to ob* 
tain  a  declaration  that  the  defendants  held  a  tenure 
under  him  lies  on  the  pliintiif,  who  must  prove  strictly  ! 
the  title  under  which  he  seeks  that  declaration. 

Seton-Karr,  J, — In  this  case  a  very  long 
argument  from  both  sides  has  been  heard  by 
us  as. to  whether  or  not  the  plaint  disclosed 
any  cause  of  action,  and  as  to  whether  it^ 
should  not,  on  its  first  appearance,  have  been 
put  out  of  Court,  and,  consequently,  whether 
we  might  not  even  now  be  asked  to  dismiss 
the  suit  altogether  on  that  ground. 

I  think  that  the  cause  of  action  disclosed 
by  the  plaint  itself  is  so  confused,  dark,  and 
unintelligible,  that  a  proper  scrutiny  by  thei 
first  Court  would  have  led  the  Moonsiif  toj 
the  conclusion  that  ilo  cause  of  action  was' 
shown.     But  as  this  point  was  not   urged 
either  in  the  first  Court,  or  in  the  Appellate 
I  Court ;  as  a  cause  of  action  was  apparently 
I  disclosed   from  the  written  statement,  and 
I  from  the  decision  of  the  Deputy  Collector, 
which  is  alleged  in  the  plaint,  though  vaguely 
to  form  the  cause  of  action,   and  as  the 
case  was  allowed  to  go  to  trial,  I  am  of 
opinion  that  it  is  too  late  now  for  the  special 
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appellant  to  derive  any  advantage  from  what, 
ondoobtedhs  was  the  mismanagement  of  the 
plaintiff,  and  the  obvious  defect  in  the 
plaint. 

Bat  CD  the  second  objeciion,  which  is  to 
the  effect  that  the  plaintiff  has  not  been  put, 
as  he  ought  to  have  been,  to  a  strict  and 
proper  proof  of  title,  and  that  justice  has 
thereby  wholly  miscarried,  the  appeal  is 
good.  The  Principal  Sudder  Ameen  has 
wholly  lost  sight  of  the  onus  of  proof,  and 
bisJQdgment  must  be  set  aside. 

The  case  must  be  remanded  to  the  Judge, 
vbo  will  pass  a  fresh  decision  on  the 
appeal. 

The  canse  of  action  appears  to  me  to  arise 
oat  of  a  suit  brought  by  the  plaintiff,  special 
respondent,  for  rents  before  the  Deputy  Col- 
ledor.  In  that  suit  the  plaintiff  alleged  that 
the  defendants  held  a  jumroa  of  5  a  rupees, 
lome  annas,  on  only  45  beegahs  of  land. 

The  defendants  alleged,  on  the  other  hand, 
that  their  jumma  had  been  one  of  207  beegahs 
hdd  at  a  rent  of  259  rupees,  but  that  they 
had  been  put  out  of  possession,  by  the  act  of 
the  plaintiff,  of  some  35  J  beegahs. 

The  Deputy  Collector,  though  he  decreed 
I  portion  of  the  plaintiff's  claim,  or  35  rupees 
iaitead  of  52  rupees,  did  certainly  hold  the 
'w»on  of  the  defendants,  as  to  the  extent 
<rf  the  jamma  and  apparently  as  to  the  na- 
te  of  the  plaintiff's  interest  in  the  land, 
tobc  the  correct  version,  and  it  may,  there- 
fcre,  be  said  with  truth  by  the  plaintiff  that 
his  dtle  as  jotedar  in  a  portion  of  the  land 
%by  that  decision,  endangered  or  preju- 
tod.  But,  such  being  the  cause  of  action, 
■  •ill  be  for  the  Judge  to  require  from  the 
ll^atiff  strict  proof  of  title  and  of  that 
l**B«sion  of  the  land,  as  jotedar,  which  he 
Pi  forward. 

The  judge  will  require  the  plaintiff  to 
Jttouni  for  the  disappearance  of  two  out  of 
«  four  kubalas  alleged  to  be  his  title-deeds  ; 
•J  he  will  also  require  and  pronounce  upon 
pof  of  the  remaining  two  kubalas  that 
■Jt  been  put  in.  lie  will  ahso  look  care- 
AOjto  the  possession  alleged  by  the  plaint- 
^*  jotedar,  and  he  will  require  strict  proof 
^  the  documents  by  which  that  possession 
*WH)Orted.  If  he  finds  the  plaintiff's 
■Weeds  proved  in  whole,  or  in  part,  he 
Ujluy  by  what  particular  title-deed  parti- 
Jhf  90ts  of  land,  as  claimed,  are  held. 
:*wt,  be  must  put  the  plaintiff,  who 
'W'Wters  statements  as  to  title  and  long 
ion,  to  strict  proof  of  his  claim ;  and, 


after  considering  any  further  evidence  which 
either  party  may  think  necessary  to  adduce, 
he  will  decide  the  case  on  the  merits,  with 
as  little  delay  as  possible. 

The  case  is  remanded  to  the  Judge  accord- 
ingly, but  the  special  respondent  must  pay 
the  special  appellant  his  costs  of  this  appeal, 
independently  of  the  ultimate  result  of  the 
case  after  remand,  inasmuch  as  the  case 
was  not  properly  put  before  ^the  Court  by 
the  plaintiff. 

Macphersotty  J. — I  concur  in  the  propos- 
ed order. 

The  main  object  of  the  suit  is  to  obtain 
a  declaration  that  the  appellants  held  under 
the  plaintiff  a  tenure  of  45  beegahs  and  no 
more,  in  respect  of  which  a  rent  of  52  ru- 
pees and  some  annas  is  payable  to  the  plaint- 
iff. The  plaintiff  must  prove  strictly  the  title 
under  which  he  seeks  this  declaration. 


The  3rd  January  1 868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Onus  Probandi— Limitation— Possession— 

Oral  evidence. 

Case  No.  2971  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  2nd 
August  i866y  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District ^ 
dated  the  2jrd  March  1866. 

Dinobundhoo  Suhaye  and  others  (Defend- 
ants), Appellants, 

versus 

Mr.  James  Furlong,  general  manager  on 
behalf  of  the  Rajah  of  Durbhangah 
(Plaintiff),  Respondent. 

Mr,  R,  E,  Twidale  for  Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

In  deciding^  the  plea  of  limitation,  it  is  for  the  plaint- 
iff to  prove  that  he  has  been  in  possession  within  13 
years  of  date  of  suit^  and  not  for  the  defendant  to 
prove  adverse  possession  for  13  years. 

Oral  evidence  is  alone  sufficient  to  prove  possession. 
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Jackson,  J. — This  case  must  be  remand- 
ed. The  Judge,  in  deciding  the  question  of 
limitation,  must  find  whether  the  plaintiff 
has  proved  that  he  has  been  in  possession 
within  12  years  of  the  date  of  suit.  As  it  is, 
he  has  not  found  whether  the  plaintiff  has 
proved  anything,  but  he  states  that  the 
defendant  has  not  proved  adverse  possession 
for  12  years.  And,  even  in  deciding  upon 
this  question,  he  has  stated  that  the 
defendant's  adverse  possession  is  not  prov- 
ed by  the  "  oral  evidence  alone y  as  the 
witnesses  have  not  produced  documentary 
evidence  in  support  of  their  depositions. 
It  is  not  clear  from  this,  whether  the  Judge 
intended  to  say  that  he  disbelieved  the 
witnesses  because  they  did  not  produce 
their  documentary  evidence,  or  that  he 
considered  that  such  evidence  was  not  legal- 
ly sufficient  to  prove  possession.  If  he 
meant  the  latter,  he  was  in  error.  If  he 
meant  the  former,  his  decision  is  sufficient 
in  law. 

As  on  the  first  point  the  case  is  remand- 
ed, the  Judge  is  requested,  in  re-deciding 
the  case,  to  record  his  judgment  in  distinct 
terms. 


The  24th  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Damages—Tort 

Case  No.  238  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea, 
dated  the  4th  July  i86^, 

Sreehuree  Roy  and  others  (Defendants) , 

Appellants, 

versus 

Mr.  James  Hill  (Plaintiff),  Respondent. 

Mr,  R.  V.  Doyne  and  Baboo  Rash  Beharee 
Ghose  for  Appellants. 

Messrs.  ff.  C  Paul  and  J,  S.  Rochfort 
for  Respondent. 

In  a  suit  in  which  it  is  proved  that  defendants  mali- 
ciously and  from  §ross  negligence  allowed  their  cows  to 
trespass  on  plaintiff's  lanas,  and  to  destroy  the  indigo- 


plants  thereon,  knowing  the  value  of  the  crops  tx>  the 
plaintiff,  it  was  held  that  the  case  was  one^  of  tort  in 
which,  the  wrong  being  deliberate  and  malicious,  the 
plaintiff  was  entitled  by  way  of  damages,  not  to  the 
mere  value  of  the  growing  plants  destroyed  as  the  actual 
loss  sustained,  but  to  substantial  damages  sufficient  to 
compensate  the  plaintiff  the  loss  of  pronts  which  would 
have  been  obtained  from  the  indigo-plant. 

Jackson,  J. — This  is   a  suit  to    recover 
damages  for  the  destruction  of  indigo-plant 
growing  on  250  beegahs  of  neej-cultivatioi^ 
belonging    to    the    indigo-planter    by    the 
wrongful  act  of  the.  defendants,  in  allowing 
their  cattle  to  trespass  upon  the  indigo-lands 
for  several  days.     The  evidence  was  to  the 
effect   that   the    defendants'  .cattle,    several 
hundred  in  number,  had  either  been  driven 
into  the  indigo,  or  from  gross  negligence 
had  been  permitted  to  stray  into  it.     The 
Kincipal  Sudder  Ameen,  who  first  tried  the 
case,  dismissed  the  plaintiff's  suit,  distrust- 
ing  the   evidence.      This   Court  on    regu-. 
lar  appeal  held  that,  although  the  circum- 
stances had  been  greatly  exaggerated,  the 
evidence    proved    that  some  damage   had 
been  incurred,  and  remanded  the  case  to 
the  Lower  Court  to  ascertain  the  extent  of 
injury,  and  award  damages  to  that  extent. 
The  Principal  Sudder  Ameen  then  deputed 
an   Ameen  to  the   spot  to  report    on   the 
extent  of  injury  and  amount  of  damages. 
The  Ameen  appears  to  have  acted  upon  the 
supposition  that  the    whole  of  the    indigo 
growing  on  the  alleged   250  beegahs  was 
completely  destroyed.    In  the  first  place  he 
measured  the  land,  and  found  it  to  be  210 
beegahs,  and  not   250  beegahs.     Then   he 
found  upon  the  evidence  that  the   average 
yield*  of  indigo   in  that  neighbourhood  in 
that  year  had  been  13  bundles  the  beegah. 
Then  he  calculated  from  the  papers  pat  in 
by   the   plaintiff  and    the   account-sales  of 
indigo   of  that  year  that  this  indigo  woald, 
if  manufactured,  have  given  to  the  plaint- 
iff about   I  maund  of  indigo  for  100  bun- 
dles of  plant,  and  a  profit  of  Rupees  5,176. 
He  apportioned  this  among  the  defendants 
according  to  the  number  of  cattle  each  was 
shown  by  the  evidence  to  have  allowed  to 
go  upon  the  land.     The  Principal  Sudder 
Ameen  adopted  this  report  /;/  toto,  and  de- 
creed accordingly. 

Mr.  Doyne,  for  the  defendants  in  appeal 
to  this  Court,  has  argued  that  the  plaintiff 
cannot  recover  more  than  the  actnal  value 
of  the  growing  plant  as  it  was  when  it  was 
destroyed,  and  that  all  the  damages  result- 
ing from  what-  might  have  been  the  profits 
when  the  plant  was  manufactured  into  indigo 
should  have  been  left  out  of  consideration, 
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nch  damage  being  too  remote,  and  not 
necessarilj  and  immediately  arising^  from 
the  act  of  the  defendants.  Mr.  Paul  for 
the  plaintiff,  on  the  other  hand,  refers  to 
X  decision  of  the  late  Sudder  Court  dated 
the  26th  April  1849,  P^S^  124  o^  ^^6  ^C' 
pons  for  that  }car,  showing  that  such  dam- 
ages are  sometimes  awarded,  and  contends 
vpoD  the  facts  of  this  case  that,  although 
vindicative  damages  are  not  asked  for,  his 
client  is  entitled  to  substantial  damages, 
tnd  to  have  the  point  of  the  profit  which  he 
would  have  obtained  from  his  indigo  plant 
taken  into  consideration. 

I  think,  in  the  first  place,  that  the  Lower 
Coort  has  altogether  misconceived  the  re- 
mand-order. This  Court  did  not  find  that 
the  whole  of  the  indigo  growing  on  this 
hnd  had  been  utterly  destroyed,  but  that 
iome  damage  had  been  done,  although  the 
&cts  were  greatly  exaggerated.  The  Ameen, 
as  well  as  the  Lower  Court,  has  enquired 
iDtDthe  amount  of  damages  to  be  awarded, 
as  if  the  whole  of  the  evidence  was  true, 
and  there  had  been  no  exaggeration  at  all  in 
be  depositions  of  the  witnesses.  Still  I 
diink  that  we  ought  not  again  to  remand  this 
Gsae;  and,  looking  to  the  acts  of  the  parties, 
.  I  mid  inflict  such  a  penalty  upon  the  de- 
I  fendants  as  would,  to  some  extent,  remuner- 
ate the  plaintiff  for  his  loss,  and  on  the 
other  hand  would  prevent  the  defendants 
bom  committing  such  injury  upon  him  in 
fotnre. 

I  am  not  prepared  to  hold  with  Mr. 
Dofne  that,  in  such  a  case  the  acts  of  the 
Pendants  being,  if  not  deliberately  wilful, 
tt  kast  the  result  of  gross  negligence,  no 
consideration  should  be  given  to  the  amount 
if  profit  which  the  plaintiff  might  have  real- 
W  from  his  indigo-plants.  One  rule 
*ttch  is  often  laid  down  in  assessing 
••A  damages  is — What  is  the  damage 
tesolting  from  the  acts  of  the  defendants 
*hich  might  have  been  contemplated  by 
*e  defendants  as  naturally  arising  from 
Je  acts  done?  Here  the  defendants 
WW  perfectly  with  what  intentions  this 
iadigo-plant  had  been  raised.  They 
kaew  iu  present  value,  at  the  time  they 
^wcd  it,  did  not  in  any  way  corres- 
pond with  the  value  which  it  represented  to 
downer.  The  crop  was  nearly  ripe  for 
Wting  and  for  manufacture,  and  could  not 
••ch  a  season  be  replaced.  The  defend- 
••i  knew  that  they  were  allowing  a 
Viiiable  property  to  be  injured.  The 
f^aiiy  which  they  must  be  made  to  pay 


must,  to  some  extent,  be  such  as  to  com* 
pensate  the  plaintiff  for  the  loss  of  that  valu- 
able article.  It-  is  very  difficult  to  under- 
stand how  the  ads  of  the  defendants  can 
be  held  to  come  even  within  the  hypothesis 
of  gross  negligence.  Had  the  cattle  strayed 
into  the  indigo  on  one  day  only,  there 
might  have  been  some  excuse  on  the 
ground  that  their  ad  resulted  from  the 
negligence  of  some  one.  But  here  the 
cattle  were  allowed  to  stray  in  day  after  day 
for  several  days,  and  the  cattle  were  very 
numerous.  There  can  be  no  doubt  that  the 
result  was  serious  injury  to  the  plaintiff, 
who  is  accordingly  entitled  to  substantial 
damages. 

The  defendant  Sreehuree  Roy  seems  to 
have  been  the  principal  defendant,  and  his 
cattle  seem  to  have  been  far  more  numerous 
than  the  cattle  of  the  other  defendants. 
I  assess  the  damages  against  him  at 
Rupees  1,000,  and  against  the  other  defend- 
ants, except  Ram  joy  Ghose,  at  Rupees  100 
each,  and  against  Ramjoy  Ghose  I  confirm 
the  damages  awarded  against  him  in  the 
Lower  Court,  r/>.,  Rupees  71-11-10.  The  de- 
fendants will  pay  all  the  costs  of  this  adion. 
The  plaintiff  will  recover  interest  on  the 
damages  here  awarded  and  on  the  costs  of 
the  suit  from  this  date  to  date  of  payment. 

Kemp,  y, — I  concur  in  this  judgment,  as 
also  in  the  measure  of  damages. 

I  think  that  this  is  a  case  in  which  sub- 
stantial damages  should  be  awarded.  The 
injury  was  wantonly  caused.  The  trespass 
was  not  confined  to  one  instance,  but  was 
continuous ;  and  further  the  defendants,  ap- 
pellants, forcibly  rescued  the  cattle  which 
had  been  seized  damage  feasant,  and  for 
which  they  were  fined  by  the  Magistrate 
under  Ad  IIL  of  1857. 

In  adions  of  tort  where  the  wrong  has 
been  deliberate  and  malicious,  as  in  the 
present  instance,  the  Courts  will  give  liberal 
damages,  and  it  is  well  known  that  in  cases 
of  reckless  or  mischievous  ads  injurious  to 
others,  even  where  vindidive  damages 
are  not  claimed,  the  party  in  the  wrong  is 
often  made  answerable  for  consequences 
very  remote  from  the  original  ad.  Sedgwick 
on  Damages,  page  81,  Chapter  3,  marginal 
page  79. 

In  this  case  a  large  area  of  indigo  was 
destroyed ;  the  cultivation  was  neej  ;  the 
crop  was  ripe ;  there  can  be  no  donbt 
that  the  value  of  the  said  produce  would 
not    adequately     represent     the    value    of 
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the  crop  to  the  planter,  and  though  the 
planter  is  clearly  not  entitled  to  recover 
the  full  value  of  the  indigo  when  manufac- 
tured, without  deductions  for  manufacturing 
charges,  risk,  &c.,  he  is  entitled  to  recover 
substantial  damages;  and,  therefore,  with- 
out attempting  to  aim  at  a  complete  and 
accurate  estimate  of  the  compensation  which 
would  be  adequate,  I  adopt  the  scale  of 
damages  assessed  by  my  learned  brother  as 
under  all  the  circumstances  of  the  case  fair 
and  equitable,  with  this  exception  which  I 
have  no  doubt  Mr.  Justice  Jackson  will 
concede,  that,  instead  of  awarding  loo 
rupees  against  the  defendant  Ramjoy 
Ghose,  1  would  award  Rupees  71-11-10,  the 
amount  awarded  by  the  Lower  Court. 


The  24th  January  1868. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Enhancement — Presumption  of  uniform  payment 

of  rent 

Case  No.  1628  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  jrom  a  deiision  passed  bj 
the  Judge  of  East  Burdwan^  dated  the 
gth  April  iSGy^  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District^  dated  the  31st  December  1866, 

Pearee  Mohun  Mookerjee  (Plaintiff), 
Appellanty 

versus 

Anund  Moyee  Debiaand  others  (Defendants),  ! 

Respondents,  I 

Baboo  Mohendro  Lall  Shorn e 

for  Appellant.  j 

Baboo  Otool  Chunder  Mookerjee  for         | 
Respondents.  1 

What  is  sufficient  evidence  to  warrant  a  presumption  | 
that  a  tenure  has  been  held  at  an  uniform  rate  for  20  | 
years  will  depend  upon  the  circumstances  of  each  case. 

Macpherson,  J, — As  regards  the  objection 
that  the  defendant  in  one  of  his  pleas  dis- 
puted the  plaintiffs  title  as  landlord — this 
objection  was  never  taken  in  either  of  the 
Lower  Courts,  and  we  shall  not  allow  it  to  be 
taken  now,  as  it  never  was  a  substantial  issue 
in  the  case. 

As  regards  the  point  that  there  was  no 
evidence  on  which  the  Lower  Courts  could 
arrive  at  a  presumption  in  favor  of  the 
defendant— it  appears  to  us  that  there  is 


evidence   on  the   point  quite   sufficient     i 
support  the  decisions,  reading  the  judgment 
of  the  Judge. 

In  so  finding,  we  in  no  way  depart  from 
the  ruling  in  the  case  of  Kunuck  Moneej; 
Debia  versus  Gunga  Ram  Doss  and  othersJ 
reported  at  page  135  of  the  Weekly  Reporter^ 
Volume  HI.,  Ad  X.  Rulings.  All  that  was 
decided  there  was,  that  the  mere  fad  of  the 
rent  being  found  to  be  the  same  in  1841  and 
in  1862  did  not  create  necessarily  a  pre- 
sumption that  the  rent  remained  the  same 
between  those  years.  In  the  present  in* 
stance,  the  evidence  is  of  a  very  different 
character :  for  a  series  of  years  between  the 
date  of  the  Moonsiff's  decision  in  1837  and 
t])e  institution  of  the  present  suit  the  rent 
is  proved  to  have  been  uniform,  as  alleged  by 
defendant. 

We  dismiss  the  appeal  with  costs. 


The  24th  January  1868. 

Present : 

The  Hon'ble  H.  V..  Bayley  and 
W.  Markby,  Judges, 

Issumnuvisee  papers — Evidence— Gh&twals — 
Putneedar — Limitation— <k>  years*  possession 
— Review — Hig^h  Conrt — Defendants. 

Cases  Nos.  307  to  318  of  1867. 

Applications  for  Bevieru  of  Judgment  pcused 
by    the    Hon'ble    Justices  H,    V,   Bayley 
and  W,  Markby^  on  the  2jrd  July  t86jy 
in  Regular  Appeals  Nos,  joj  and  jo6  0/ 
186^  and  I J  to  22  of  1866.* 

Nos.  307  to  318  of  1867. 

Mr.  W.  Fergusson,  PlaintiflF,  Appellant, 

Petitioner, 

versus 

The  Government  and  others,  Defendants, 
Respondents,  Opposite  Party, 

Mr.  R,  T,  Allan  and  Baboos  Tarucknaih 
Sein  and  Bungshee  Dhur  Sein  for 
Petitioner. 

♦  See  8  W.  R.,  p.  232. 
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Baboos  Kishen  Kishore  Ghost  and  jfuggoda- 
nund  Mooktrjee  for  Opposite  Party. 

Cases  Nos.  339  to  350  of  1867. 

The  Government,  Defendant,  Respondent, 

Petitioner, 

versus 

Mr.  W.  Fergusson,  Plaintiff,  Appellant, 
Opposite  Party. 

B^kos  Kiihen  Kishore  Ghose  and  Juggoda- 
nund  Mookerjee  for  Petitioner. 

Mr.  R,  T.  Allan  and  Baboo  Bungshee  Dhur 
Sein  for  Opposite  Party. 

Funer  dedsion  rejecting  issumnuvisee  papers,  which 
m  not  satisfactorily  proved,  as  conclusive  evidence 
d  a  pQtneedar*s  title  to  land,  adhered  to.  If  properly 
morted  and  proved,  such  papers  are  only  primd-facie 
endraoe,  until  rebutted. 

I^Ikr  the  defendant  in  a  suit  for  ejectment^  on 
Rhaul  to  give  a  Icubooleut,  pleaded  limitation  generally, 
■1 1  «as  found  that  the  defendant  had  been  in  posses- 
Ma  froa  before  the  Decennial  Settlement,  the  question 
^  iaatatioQ  by  reason  of  60  gears'  possession  was 
I  aibsUatiaily  ra^ed,  and  the  plamtiff  was  declared  bar- 
'  ndnder  Clause  3,  Section  3  of  Reg^ulation  II.  of  iiio5. 

Tlat  there  is  a  difference  of  opinion  between  two 
^Kisiofis  of  the  High  Court  on  questions  of  fact  is  no 
vaaon  vhv,  on  review,  a  reference  to  a  Full  Bench 
U  be  made. 

,  My  pcnons,  whose  claims  must  necessarily  be  taken 
■to  CDDsideration  before  deciding  on  the  plaintiff's 
life^skottld  be  jomed  as  defendants  in  a  suit. 

Markby,  J, — In  July  last,  we  decided 
t»elTc  cases  as  to  the  rights  of  a  putneedar 
Over  certain  ghatwals  holding  lands  within 
te  patnee-talook,  in  all  of  which  suits  the 
^Deedar  was  plaintiff. 

Mr.  Allan,  on  behalf  of  the  plaintiff,  has 
I  ^  applied  for  a  review  in  all  these  cases 
'  "pon  the  following  grounds  : — 

11/.— Because  the  issumnuvisee  papers 
•we  prepared  in  the  ordinary  course  of 
^oess  under  the  provisions  of  Regulation 
XVII.  of  10  or  12  of  1807,  &c.,  and  they 
•ttt,  therefore,  always  received  by  the 
Coon  of  this  country  as  good  legal  evidence 
oflbeext  nt  of  the  ghatwalee  tenure. 

i  »^.— "Becaose  the  police- report  shows 
^  the  preparation  of  the  issumnuvisee 
ncrs  was  made  according  to  law,  and  was  a 
•■wet  statement  of  facts. 

J*"^.— The  finding  of  this  Hon'ble  Court 
^  defendant's  possession  for  more  than  60 
K>a  is  opposed  to  the  actual  state  of  things. 


as  the  lands  in  dispute  were  formerly 
jungle,  and  have  been  gradually  cleared  and 
cultivated  by  way  of  encroachment. 

^th. — When  the  defendants  have  not  pro- 
duced their  title-deeds,  and  have  not  proved 
their  right  to  the  disputed  land,  they  are 
in  no  way  entitled  to  the  lands,  which  are  still 
in  jungle-state,  and  are  not  in  actual  posses- 
sion of  anybody. 

jM. — If  the  issumnuvisee  papers  be  ac- 
cepted as  good  evidence,  the  allegation  of 
defendant's  possession  before  the  Permanent 
Settlement,  or  of  60  years  back,  must  fall  to 
the  ground. 

It  is  not  very  easy  to  comprehend  these 
grounds  of  review  as  they  stand,  still  less 
are  we  able  to  see  that  they  raise' any  point 
not  fully  disposed  of  at  the  hearing.  Mr. 
Allan  has  attempted  again  to  convince  us 
that  these  issumnuvisee  papers  are  binding 
and  conclusive  on  the  ghatwals.  But  he 
brings  no  authority  for  such  a  proposition, 
nor  is  it  probable  that  he  could. do  so,  for 
it  would  be  contrary  to  the  principles  of 
justice  if  a  man's  title  to  land  were  to  be 
for  ever  barred  by  such  records  as  these. 
Mr.  Allan  further  contends  that  these  pa- 
pers are  at  least  good  primd-facie  evidence, 
until  rebutted.  But  that  is  exactly  how  we 
have  treated  them.  No  question  was  raised 
on  either  side  as  to  their  admissibility, 
nor  was  it  ever  denied  that  they  were  en- 
titled to  some  weight.  The  sole  question 
was,  how  far  they  were  outweighed  by  the 
evidence  for  the  defendants. 

Mr.  Allan  has  brought  to  our  notice  a 
decision  of  Mr.  Justice  Glover  of  the  i8th 
September  last,  from  which  it  appears  that 
a  review  was  applied  for  in  some  similar 
cases,  on  the  ground  that  we  had  held  that 
the  issumnuvisee  papers  were  inadmissible 
in  evidence.  But  our  judgment  was  not 
then  printed,  and  Mr.  Justice  Glover  ap- 
pears to  have  been  misinformed  as  to  the 
nature  of  it.  To  prevent  any  future  mis- 
understanding, we  repeat  most  distinctly 
that  no  question  as  to  the  admissibility  of 
these  documents  was  before  us. 

Another  point  raised  on  this  review  was, 
that  the  question  of  limitation  by  reason  of 
60  years'  possession  was  not  open  in  the  two 
cases  (Nos.  305  and  306),  to  which  it  has 
been  applied  by  the  Court.  But  we  consi- 
der that  it  was.  The  plea  of  limitation  was 
taken  in  the  Lower  Court  generally.  The 
Judge  applies  himself  to  the  question  of 
possession,   and   finds  that  the  defendants 
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have  been  in  possession  from  before  the  De- 
cennial Settlement.  Upon  this,  he  holds 
that  the  plaintiff  is  barred  by  the  12 
years'  limitation.  This  view  of  the "  case 
would,  as  we  have  pointed  out,  have  led  us 
to  consider  a  number  of  questions  of  law 
and  fact,  in  all  probability  ultimately  leading 
to  a  remand.  But  this  was  wholly  unneces- 
sar)%  for  if  the  defendants  have,  as  the 
Lower  Court  held,  been  in  possession  from 
before  the  Decennial  Settlement,  there  seem- 
ed to  us  to  be  naore  than  one  complete  an- 
swer to  the  plaintiff's  case.  One  of  these 
is  under  Clause  3,  Section  3  »of  Bengal 
Regulation  II.  of  1805,  making  60  years 
a  complete  bar;  and  this  Regulation  was 
distinctly  relied  on  during  the  argument, 
without  objection  on  the  part  of  the  plaint- 
iff that  the  plea  had  not  been  taken  below. 
Failing  on  these  points,  the  plaintiff  has 
now  made  an  application  of  rather  a  novel 
kind.  He  says  that  he  was  taken  by  sur- 
prise by  the  view  which  this  Court  has 
taken  of  the  issumnuvisee  papers,  which 
had  been  always  treated  as  suflicient  to 
prove  the  putneedar's  right  to  assess,  and 
he  now  applies  to  us  to  grant  this  re- 
view in  order  that  we  may  remand  these 
cases  to  obtain  further  and  belter  evi- 
dence in  support  of  the  putneedar's  right, 
or  that  we  may  take  this  evidence  ourselves ; 
and  he  supports  this  application  by  a  state- 
ment that  two  hundred  cases  have  been 
decided  against  him  upon  the  authority  of 
our  decision.  He  does  not  state  what  the 
evidence  is  which  he  wishes  to  supply, 
nor  that  it  was  not  within  his  knowledge, 
or  could  not  have  been  adduced  by  him  when 
the  decree  was  passed.  The  argument  on 
these  appeals  lasted  three  days,  and  we  took 
some  lime  to  consider  our  judgment,  and 
though  it  must  have  been  pretty  clear  that 
the  plaintiff  stood  in  some  peril  of  losing  his 
case  if  he  relied  on  these  papiers  alone,  no 
application  was  then  made  to  us  to  admit 
this  evidence,  except  that  Mr,  Allan  asked 
leave  to  examine  a  ghaiwal  who  happened 
to  be  present  at  the  argument.  This  we 
rejected,  because  an  inquiry  of  so  very 
limited  a  nature,  coming  at  that  stage  of 
the  case,  could  not,  we  considered,  be  other- 
wise than  unsatisfactory.  The  groundless- 
ness of  this  application  becomes  further 
apparent,  when  it  is  recollected  that  about 
a  year  ago,  in  cases  precisely  similar  to  the 
present,  in  which  the  same  plaintiff  was  ap- 
pellant, the  Court  distinctly  refused  to  re- 
ceive these  papers  as  evidence  of  anything 
more  than  the  quantity  of  land  then  under 


cultivation.  It  is  impossible  to  say  after  this 
that  the  appellant  was  taken  by  surprise 
by  our  decision. 

Another  application  that  has  been  made 
to  us  is,  that  we  should  admit  the  review  in 
order  that  the  case  may  be  sent  to  be 
argued  before  a  Full  Bench  on  account  of 
the  conflict  between  our  decision  and  that. 
of  the  other  decisions  of  this. Court  refer- 
red to  in  our  judgment-  But  any  dif»' 
ference  that  exists  is  not  one  of  law,  but 
of  fact,  and  it  is  not  the  practice  of  this 
Court  to  refer  questions  of  fact  to  the  deci- 
sion of  the  Full  Bench. 

In  truth,  moreover,  this  long  series  of 
cases,  which  have  now  been  before  this 
Court  and  the  late  Sudder  Court  for  8  or  9 
year?,  though  they  have  originally  many 
features  in  common,  have  been  so  different- 
ly dealt  by  the  parties  themselves  in  their 
statements  and  admissions,  have  been 
brought  up  on  appeal  on  such  entireljr 
(.different  grounds,  and  have  been  supported  : 
by  such  varying  evidence,  that  there  is  now 
no  distinct  identity  between  them.  The 
conflict  between  the  decisions  of  this  Courts 
is,  therefore,  more  apparent  than  real,  even 
upon  the  matter  of  fact.  We,  therefore, 
reject  the  several  applications  made  on 
behalf  of  the  plaintiff. 

A  counter-application  for  review  has  been 
made  in  all  these  cases  by  the  Government 
Pleader,  who  complains  of  that  part  of  the  ^ 
judgment    by    which    the    Government    is  ; 
deprived   of  costs.     It    was    stated    at   the  '■ 
argument,    and   not   denied,   that  the    Go- 
vernment  was   originally   made   a   party  to  | 
these  appeals  on  its  own  application.    This 
appears  now  not  to  have  been  the  case  with 
regard   to  the   suits  actually  before  us,  16 
which  the  Government  was  originally  made 
a  party  by  the  plaintiff.    The  fatt  is  that 
the   Government    was   made   a  party  to  a 
set  of  similar  suits  in  1859  on  its  own  ap> 
plication   by  an  order  of  the   late  Sudder 
Court,  and  it  was  probably  in  consequence 
of  that   order  that   Government  has  been 
made  a  party  by  the  plaintiff  to  the  present 
suits  also. 

Under  these  circumstances,  it  can  hardly 
be  said  that  Government  is  to  blame  in  having 
defended  these  suits.  It  is  true  that  no  re- 
lief or  decree  of  any  kind  is  asked  against  it, 
but  it  might  not  unnaturally  be  desirous  to 
protect  and  defend  the  interests  of  the 
ghatwals,  who  are  public  servants,  and  not 
well  able  to  defend  themselves.    Govem- 
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Bicnt  hiving,  therefore,  been  made  a  party 
\  to  these  salts  by  the  plaintiff,  we  tliink 
'  it  ought  not  now  to  be  altogether  deprived 

cf  costs. 

We,  therefore,  under  the  altered  circum- 
Ktancts  now  before  us,  grant  the  review  in 

,  order  to  correct  this  part  of  our  judgment, 
and  we  direct  the  appeals  to  be  dismissed  as 

,  ifainst  Government,  with  costs. 

At  the  same  time,  we  desire  to  say  that 
we  adhere  to  our  opinion  that  the  Govern- 
ment oaght  not  to  have  been  made  a  party 
tD  these  suits.  Since  the  decision  referred 
to  of  1859,  the  Code  of  Civil  Procedure 
his  come  into  operation,  and  this  Court  has 
Tecently  taken  a  stricter  view  of  the  provi- 
M>ns  as  to  making  persons  having  differeiK 
Gtterests  parlies  10  a  suit.  We  find  that 
frecisely  the  same  view  was  taken  by  the 
Chief  Justice  and  Mr.  Justice  L.  S.  Jackson, 
CI  the  case  of  Joy  Gobind  Doss  versus  Gou- 
neproshad  Shaha,  reported  in  7  Weekly 
Xeporter  201.  It  was  there  laid  down  as 
1  ni!e  that   those  persons   only   should  be 

C*  'ned  as  defendants  in  a  suit,  whose  claims 
re  necessary  to  be  taken  into  consideraiion 
before  deciding  on  the  plaintiff's  title.  We 
&tnk  that  the  rule  is  there  properly  laid 
Advh,  and  that  it  is  of  the  greatest  import- 
aace  ihit  it  should  be  strictly  adhered  to. 
H  the  Government  is  desirous  of  protecting 
Its  own  interests,  or  those  of  the  ghatwals, 
it  is  scarcely  probable  that  it  will  find  any 
diScuUy  in  inducing  the  ghatwals  to  ac- 
cept its  assistance. 


The  24ih  January  1868. 

Present : 

•ftc  Hon'ble  H.  V.  Bayley  and  W.  Markby, 

lenew— Hig^h    Court— Transfer    of   tenure- 
Registration. 

Case  No.  278  of  1867. 

^  A^lidUion  for  review  of  judgment  passed 
I  if  ihe  Honble  Justices  H.  V,  Bayley 
I  nd  W.  Markby,  on  the  2Sth  June  i86y, 
I      w  special  appeal  No.  24J  of  rS6y* 

Nobern  Kishen  Mookerjee  (Appellant), 

Petitioner, 

versus 

Slib  Pcrshad  Pattuck  (Respondent), 
Opposite  Party, 


^  SteS  Weekly  Reporter,  page  96. 
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Baboo  Umbika  Churn  Banerjee  for 
Petitioner. 

Baboos  Nil  Madhub  Sein  and  Kishen  Succa 
Mookerjee  for  Opposite  Party. 

That  one  Division  Bench  of  the  Hig^h  Court  has  deci- 
ded a  point  at  variance  with  the  decision  of  another 
Division  Bench  is  no  reason  for  applying-  for  a  review 
of  judgment. 

A  zemindar  has  a  perfect  right  to  bring  a  tenure  to 
sale  for  arrears  of  rent  without  regard  to  the  rights  of 
the  new  tenant,  while  he  is  yet  unregistered. 

Markby,  J. — In  this  case,  the  pleader  has 
applied  for  a  review  on  the  sole  ground  that 
the  decision  of  Mr.  Justice  Bayley  and 
myself  in  this  case  is  at  variance  with  the 
decision  of  Mr.  Justice  Kemp  and  myself  in 
special  appeal  No.  2104  of  1866,  delivered 
on  the  I4ih  of  February  1867. 

For  my  own  part,  1  wish  to  say  that  I  do 
not  consider  it  any  ground  for  re^opening  a 
case,  which  has  been  fully  argued,  that  the 
diligence  of  the  pleader,  which  ought  to  be 
applied  before  the  decision,  has  discovered, 
since  the  decision,  an  authority  in  his  favor. 

But  it  may  be  as  well  to  point  out  that 
there  is  no  conflict  between  the  decisions. 
Both,  it  is  true,  are  suits  by  a  plaintiff,  who 
has  purchased  a  permanent  transferable  in- 
terest, to  have  his  title  declared  as  agaih.st 
the  zemindar ;  and  in  both  cases  the  transfer 
is  unregistered  in  the  zemindar's  sherishta. 
But  there  is  this  important  difference  that, 
in  the  former  case,  the  zemindar  has,  under 
Section  105  of  Ad  X.  of  1859,  brought  the 
tenure  to  sale  for  arrears  of  rent,  and  had 
himself  become  the  purchaser ;  whereas  in  the 
latter  case  the  tenure  had  not  been  brought 
to  sale  at  all.  This  is  the  essential  part  of 
the  transaction,  because  it  is  the  necessity  of 
that  mode  of  proceeding  which  gives  the 
transferee  of  the  tenure  his  protection.  If 
the  zemindar  proceeds  to  sell  the  tenure  for 
arrears  of  rent,  the  tenant  can  deposit  the 
rent  and  prevent  a  sale.  On  the  other  hand, 
the  zemindar  is  fully  protected,  because, 
unless  the  rent  be  deposited  in  full,  the  sale 
will  proceed. 

This  view  of  the  Regulations  and  enact- 
ments of  the  Legislature  is  perfectly  consistent 
with  both  decisions.  The  pleader  has  relied 
on  one  expression  in  the  former  judgment,  in 
which  it  is  said  that  "the  plaintiff  had  at 
that  time  as  against  the  zemindar  no  right 
whatever."  The  expression  is  a  little  loo 
strong,  but  taken  with  what  precedes  and 
follows,  the  meaning  is  perfectly  clear,  that 
is  to  say,  (hat  a  zemindar  has  a  perfect  right 
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to  bring  a  tenure  to  sale  for  arrears  of  rent 
without  regard  to  the  rights  of  the  new 
tenant,  while  he  is  yet  unregistered.  But 
we  never  said  in  that  judgment,  or  intended 
to  say,  that,  without  bringing  the  tenure  to 
sale,  the  zemindar  may,  under  all  circum- 
stances, treat  the  unregistered  transfer  as  a 
nullity. 

I  think  the  application  for  a  review  ought 
to  be  dismissed  with  costs. 

Bayley,  J. — I  concur. 


The  24th  January  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
•    Macpherson,  Judges, 

Admission— Relation  of  Landlord  and 

Tenant,  " 

Case  No,  1559  of  1867  tinder  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahye,  dated  the  nth  April 
rS6^,  affirming  a  decision  passed  by  the  Col- 
lector o/"  that  district,  dated  the  i^th  Janu- 
ary  r86j, 

Obhoy  Gobind  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Bcejoy  Gobind  Chowdhry  (Defendant), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Issur  Chunder  Chuckerbutiy  and 
^reenath  Doss  for  Respondent. 

relSfJ^I^M!  ^1^!!i^"i'  *"  *  ^**''™^''  S"'^  admitted  the 
pUintiff,  It  was  held  that,  in  a  subsequent  suit  for  a 

SSTL  offi^^K*  defendant's  deposition  in  the  former 
case  as  proof  of  the  relation  of  landlord  and  tenant. 

on^ff^^K-'^'''  ■^•■".^^*  ^^'""^  ^''^at  this  case 
ought  to  be  remanded  to  the  Judge  for  re- 

W  n^f f  If^  '^  ^PP^^"  ^°  "s  ^^at  the  Judge 
hw  not  fully  appreciated  the  position  if  the 


The  defendant  in  his  deposition  in  til 
former  suit  for  contribution  did  expresd|| 
admit  the  relation  of  landlord  and  teoaii 
between  himself  and  the  present  plaintiff,  q 
respect  of  the  one-anna  share,  of  which 
kubooleut  is  now  sought.  We  think 
has  made  this  admission  inasmuch  as 
says  he  has  actually  paid  the  jumma 
malgoozaree  of  the  one-anna  share  to  plat 
iff's  mother,  as  mother  and  guardian  of 
plaintiff. 

This  being  so,  when  the  plaintiff  put 
evidence    the    defendant's    deposition, 
proved  a  sufficient  and  strong  primdfa 
case  against  the  defendant,  and  no  furth 
proof  was  necessary  from  the  plaintiff 
regards  the  relative  position  of  himself  a 
the  defendant;  and  it  then  lay  entirely  o^ 
the  defendant  to  rebut  the  case  sd  made.   \' 
do  not  say  that  the  defendant's  admissions 
his  former  deposition  are  absolutely  conci 
sive    against   him;    but   they    certainly 
cogent  evidence  against  him. 

The  only  point  on  which  it  is  still  n 
sary  for  the  plaintiff  to  give  further  eviden 
is  as  to  the  actual  amount  of  rent  to  be  fi 
in  the   kubooleut,  for  on  this  point  we 
not  find  that  the  defendant  made  any 
mission. 

The  Judge  will  try  the  case  himself,  ai 
take   any   further  evidence   which   may 
available  and  necessan-. 


The  25th  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock  A7.,  Chii 
Justice,  and  the  Hon'ble  C.  Hobhou! 
Judge, 

Distraint— Jurisdiction—Sman    Cause  Conrt«4 
Sections  23,  139,  142,  and  143,  Act  X.  of  1859.  | 

Reference  to  the  High  Court  by  Mr.  jS 
Towers,  Judge  of  the  Small  Cause  Coun 
at  Santipore. 

Joyloll  Sheikh,  Plaintiff, 

versus  * 

Brojonath  Paul  Chowdry,  Defendant. 
Baboo  Tarucknath  Dutt  for  Plaintiff.      ' 
Mr,  G,  A.  Twidale  for  Defendant.       j 

A  distrained  the  paddy  of  B,  alleg^n^  that  it  belongd 
to  C,  who  was  A  *s  ryot.     It  was  found  that  there 


no  relation  of  landlord  and  tenant  between  A  and  JBU 
and  that    C     was    acting    in    collusion    with    A,    u 
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MCempted  oader  Section  139,  Act  X.  of  1S59,  to  g^et 
possession  o£  the  distrained  paddy  from  D  and  E,  to 
vfcoce  custody  it  had  been  made  over  under  Section  1  iS 
•I  Act  X.,  bot  was  unsuccessful.  B  now  sues  A,  C,  D, 
asd  E  for  damages  in  the  Small  Cause  Court. 

H^LO  that  this  suit  is  one  falling  either  under  Sec- 
fioo  131J  or  Section  143  of  Act  X.  of  1S59,  and  comes 
■•der  Section  23  of  that  Act,  and  is  not  cognizable 
m  a  SmaJi  Cause  Court,  but  only  by  a  Revenue  Court. 

Ail  sBits  which  are  specially  provided  by  Act  X.  of 
1859,  and  which  arise  out  of  the  exercise  of  the  pou*er 
W  <EalTainty  or  out  of  any  acts  done  under  color  of  the 
•■ercse  of  the  said  power,  are  within  the  provisions 
^  SectioQ  23  of  that  Act. 


/ 


Sections  of  Act  X.  of  1S59  (Sections  139,  142, 
»45)  which  relate  to  distraint,  and  the  power  to 
oitiain,  discussed. 

Case. — The  facts  of  case  No.  482,  to 
vbich  No.  483  is  analogous  in  every  re- 
ipect,  are  these.  Defendant  i ,  between  whom 
■Oil  pUinliff  the  relation  of  landlord  and 
louQt  does  not  exist,  applied  for  assistance 

10  the  Collector  under  Section  119  of  Act 
X.Qf  1S59.  ^ncl,  having  obtained  it,  distrain- 
ed pbiniiff's  paddy,  alleging  that  it  was  the 
popcriy  of  defendant  4,  who  is  defendant  No. 
I  tmn,  aod,  in  collusion  with  him,  defendant 
1  had  the  paddy  cut  and  carried  away  on 
Ihe  17th  and  18th  Aughran.  On  the  2cth 
ifaintiff  filed  a  petition  in  the  Deputy 
Collectors  Court  under  Section  139  of  Act 
X^  stating  that  defendant  i  had  cut,  and  was 
fanjing  off  his  paddy,  and  praying  for  its 
idcase  and  damages.  The  Deputy  Collector 
Erected  plaintiff  to  furnish  security  to  the 
iRike  of  the  crop,  ordered  that  it  should  be 
gnen  up  to  him.  and  issued  a  summons  to 
defendaat  i.  Meantime,  plaintiff  tried  to 
fet  possession  of  the  paddy  (for  which  he 
fad  given  security  according  to  the  Deputy 
Coikdor's  order)  from  defendants  5, 6,  and  7, 
ift  vhose  custody,  as  required  by  Section 
ti8  of  Act  X.,  it  was  stated  to  have  been 
iq>o»ted  by  defendant  i.  Plaintiff  was 
■nble  to  get  possession  of  the  paddy,  and 
hs  ink  under  Section  139  was  subsequent- 
ly heard  by  the  Deputy  Collector,  and  dis- 
Sisacd  for  two  reasons :  firslt  because  the 
fHtj  whose  paddy  defendant  alleged  he 
«as  distraining  was  not  made  a  co-defendant 

11  reqaired  by  Section  139;  and,  second- 
^.  because  no  legal  distraint  had  been 
jRKed. 

The  Deputy  Collector  observed  that,  had 
been  a  legal  distraint,  plaintiff  could 
'  kife  got  the  paddy  from  the  parties  in 
vhrse  charge  it  was  stated  to  have  been 
ifaced.  Plaintiff,  having  lost  his  suit  in  the 
Kaeiioe  Court,  now  sues  for  damages  in 
tKi Court;  and  the  question  on  which  the 
ffWon  of  the  High  Court  is  solicited  is, 


whether  on  the  above  facts  the  case  is 
cognizable  by  the  Small  Cause  Court  or 
not. 

Clause  7,  Section  23  of  Act  X.  of  1859, 
lays  down  that  ''  alt  suits  arising  out  of 
the  exercise  of  the  power  of  distraint,  con- 
ferred on  zemindars  and  others  under  Sec- 
tions 112  and  114  of  this  Act,  or  oiU  of  any 
acts  done  under  color  of  the  exercise  of 
the  said  powers  as  hereinafter  particularly 
provided,"  shall  be  cognizable  by  the  Re- 
venue Courts,  and  no  other.  The  wording 
of  this  Clause  is  very  comprehensive,  and  I 
confess  that  I  was  at  first  of  opinion  that  it 
embraced  cases  like  the  present  one.  A  moris 
attentive  examination,  however,  of  the  sub- 
sequent Sections  relating  to  distraint  has  led 
me  to  doubt  the  correctness  of  that  opinion. 

The  Sections  particularizing  the  dif-  . 
ferent  circumstances  under  which  suits 
relating  to  distraint  may  be  instituted 
are  Sections  124,  126,  139,  140,  14*1, 142,  and 
143.  Of  these  Sections,  124  applies  to  cases 
in  which  applications  for  sale  of  the 
distraint-property  has  been  made  to  the  Civil 
Court  Ameen,  and  in  which  that  officer  has 
served  the  defaulter  with  a  notice  either  to 
pay  the  demand  or  institute  a  suit  to  contest 
it.  This  contemplates  a  more  advanced  stage 
of  proceeding  than  was  reached  in  the  pre- 
sent case.  Section  126  seems  also  to  con- 
template cases  in  which  ai)plication  for  sale 
has  already  been  made  to  the  Anieen;  it 
states  that,  "when  such  suit  is  instituted, 
the  Collector  shall  proceed  in  the  manner 
prescribed  in  the  last  preceding  Section, 
viz.^  that  he  shall  transmit  to  the  Civil 
Court  Ameen  or  other  officer,  or,  if  so  re- 
quested, shall  deliver  to  the  owner  of  the 
distrained  property,  a  certificate  of  the  in* 
stituiion  of  such  suit,  and  on  such  certifi- 
cate being  received  by,  .or  presented  to,  the 
Ameen  or  other  officer,  he  shall  suspend 
proceedings  relating  to  the  sale  of  the  dis- 
trained property. 

Section  139  (under  which  plaintiff  sued 
before  the  Deputy  Collector)  seems,  at  first 
sight,  applicable  to  the  present  case;  it 
supposes,  however,  that  the  distraint  is  bein^^ 
legally  and  regularly  carried  on,  and  that 
the  crop  is  in  the  custody  of  a  party  who  is 
in  a  position  to  deliver  it  up  on  security. 
Such  was  not  the  case  here.  The  crop  had 
been  already  carried  away  by  defendant. 
Again,  the  relief  prescribed  in  Section  139 
is  "the  release  of  the  distraint-property 
'  with  costs  and  such  damages  as  the  circum- 
stances of  the  case  may  seem  to  require. ' 
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The  case  of  Sheikh  Gurriboolah  Sayafullah, 
7  W.  R.  41,  indicates  the  construction  to  be 
put  6n  this  Section.  It  is  there  observed : 
•*  Section  139  provides  for  a  suit  by  a  third 
party,  not  for  damages^  but  for  the  release  of 
the  property  distrained."  In  plaintiff's  suit 
before  the  Deputy  Collector,  a  decree  for 
the  release  of  the  distrained  property  would 
have  been  a  dead  letter,  as  that  property  had 
already  been  made  away  wiih  by  defendant. 

Section  140  has  evidently  no  bearing  on  a 
case  like  plaintiff's.  Section  141  contem- 
plates cases  where  there  has  been  a  sale. 
Section  142  is  very  comprehensively  word- 
ed, and  would  seem  to  include  all  cases 
where  the  distrainer,  by  acting  illegally,  has 
caused  any  injury  to  the  owner  of  the  pro- 
perty distrained.  On  turning,  however,  to 
the  ruling  already  quoted,  I  find  the  learned 
Judges  observing  that  "  Section  142  refers 
to  a  case  where  the  property  distrained  is 
of  a  ryot,  who  docs  not  deny  that  relation 
.to  exist  between  himself  and  the  distrainer.'' 
In  the  present  case  that  relaiion  is  denied 
by  both  parties. 

Section  143  applies  to  cases  where  a  per- 
Sdn  not  empowered  to  distrain  properly 
under  Section  112  or  IJ4,  nor  employed 
for  the  purpose  under  a  written  authority 
by  a  person  so  empowered,  distrains  or  sells, 
or  causes  to  be  sold,  any  property  under 
color  of  the  Act.  ,  Now,  1  take  it  that  the 
words  "empowered  to  distrain  property" 
do  not  mean  "empowered  to  distrain  the 
particular  property  in  question  in  a  case 
about  which  a  suit  may  have  arisen,"  but  that 
they  Are  used  to  indicate  persons  who,  from 
their  position  as  zemindars,  lakliirajdars,  &c., 
are  by  law  invested  with  the  general  power 
of  distraint.  In  the  present  case  defendant  1 
is  a  zemindar,  and  carried  on  the  distraint 
through  defendant  2,  bis  gomastah,  and  there 
is  no  allegation  on  the  record  that  the  latter 
was  not  duly  empowered  according  to  Section 
114.  I  think,  therefore,  that  defendants  are 
persons  empowered  to  distrain  properly, 
and  that  they  do  not  therefore  come  wiihin 
the  purview  of  Section  143. 

On  the  whole,  1  am  of  opinion  that,  inas- 
much as  the  circumstances  of  the  present 
case  are  such  that  none  of  the  Sections  of 
Act  X.  relating  to  distraints  are  applicable 
to;  it  (Sections  139.142  being  considered 
in  connection  with  the  dicta  of  the  High 
Qourt  in  Gurriboolah's  case  above  quoted), 
plaintiff  was  without  a  remedy  under  Act 
X.,  and  that  his  suit  is  rightly  brought  in 
thijs  Court. 


The  judgment    of  the    High     Couri    wai 
delivered  as  follows  by  • 

Peacocky  C.  y. — The  facts  of  the  case 
are  that  the  defendant  No.  i  applied  for 
assistance  to  the  Collector  under  Section 
119  of  Act  X.  of  1859,  ^"^'  having  obtained 
it,  distrained  the  plaintiff's  paddy,  alleging 
that  it  was  the  property  of  defendant  No.  4, 
who  is  found  to  have  been  the  ryot  of  de- 
fendant No.  I,  and  to  have  been  in  collusion 
with  him. 

It  is  found  also  that  the  relationship  of 
landlord  and  tenant  did  not  exist  between  the 
plaintiff  and  the  defendant  No.  i.  It  appears 
also  from  the  finding  of  the  Judge  of  the 
Small  Cause  Court  that  defendants  Nos.  5,  6, 
and  7  took  possession  of  the  paddy,  having 
Been  appointed  under  the  provisions  of  Sec- 
tion 1 18  of  Act  X.  of  1859  to  take  charge  of 
the  properly. 

The  question  is  whether  the  suit  is  cogniz- 
able by  ihe  Small  Cause  Court  or  not. 

It  has  been  contended  before  us  that  de- 
fendants Nos.  5,  6,  and  7  may  be  liable  to  be 
sued  in  the  Small  Cause  Court  for  what  ihev 
did  subsequently  to  the  distress,  even  if  the 
defendant  No.  i  is  not  liable  to  be  sued  in 
that  Court  for  making  the  distress ;  but,  as 
I  understand  the  question,  it  is  whether  the 
Judge  of  the  Small  Cause  Court  has  cogniz- 
ance of  the  suit  against  all  the  defendants 
for  all  the  acts  complained  of. 

Now,  with  reference  to  defendant  No.  i« 
the  question  is  whether  he  is  liable  to  be 
sued  in  the  Small  Cause  Court  for  distrain* 
ing  the  plaintiff's  paddy,  or  whether  the  suit 
against  him  for  making  the  distress  was 
cognizable  only  by  the  Revenue  Courts  under 
the  provisions  of  Section  23  of  Act  X.  of 
1859.     ' 

The  Judge  has  found  that  the  plaintiffs 
paddy  was  distrained  as  the  property  of  the 
defendant  No.  4,  but  he  has  not  found  whe- 
ther the  paddy,  which  was  distrained  whilst 
it  was  growing,  grew  on  land  which  the  de- 
fendant No.  4  held  and  occupied  as  the 
right  of  defendant  No.  i,  or  upon  lands  occu- 
pied by,  and  belonging  to,  the  plaintiff,  wiih 
which  the  defendant  No.  i  and  defendant 
No.  4  had  no  concern.  The  paddy  might 
be  the  plaintiff's  property,  because  it  grew 
upon  his  own  land,  or  it  might  be  his  pro- 
perty even  if  it  grew  upon  land  held  by  de- 
fendant No.  4  as  the  ryot  of  defendant  No, 
I ;  for  defendant  No.  4  might  have  trans- 
ferred it  to  the  plaintiff  by  sale  or  mortgage. 
If  it  was  growing  upon  land  belonging  to 
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pUiniiff  and  in  his  occupation,  with  which 
oeiiher  defendant  No.  4  nor  defendant  No.  1 
lad  anv  concern  or  interest,  a  suit  for  dis- 
training  it  would  lie  under  Section  143  of 
Act  X.  But  if  ihe  paddy  was  growing  upon 
hsd  held  by  defendant  No.  4  as  the  ryot  of 
defendant  No.  i,  it  was  liable  to  be  dis- 
traiaed  by  defendant  No.  i  for  any  rent  due 
lobira  which  had  not  been  due  for  a  longer 
period  than  one  year,  even  though  the  de- 
fcniant  No.  4  had  transferred  it  to  the  plaint- 
iff bj  sale  or  mortgage  (bce  Sections  1 1 2 
tfid  113,  Act  X.  of  1S59). 

If  defendant  No,  i  acted  in  collusion  with 
defendant  No.  4,  under  color  that  rent  was 
doe  from  defendant  No.  4  to  defendant  No. 
I  when  no  rent  was  due,  the  plainlifl  would 
fee  entitled  to  sue  the  defendants  for  damages. 

Tisc  question  is  whether  a  suit  brought 
■udcr  Section  J39  or  under  Section  143  can 
be  broD;;ht  in  the  Civil  Courts,  or  onlv  in 
Ac  Court  of  the  Collector. 

If  Section  23  applies  to  tlie  case,  the  suit 
ii  aa  cognizable  in  any  other  Court  than 
Alt  of  the  Collector. 

By  Clause  4  of  that  Section,  all  suits  for 
irreirs  of  rent  due  on  account  of  land  are 
•ithin  Its  provisions  ;  and  by  Gausc  7,  all 
IBts  arising  out  of  the  exercise  of  the  powers 
«f  distraint  conferred  on  zemindars  and 
«ihen>  by  Sections  1x2  and  X14  of  Act  X., 
Dr  oot  of  any  acts  done  under  color  of  the 
Cttncise  of  the  said  powers,  as  particularly 
pRrrided  in  the  said  A6t,  aie  also  within  the 

Cisions  of  that  Section.     It  appears,  there- 
to have  been  the  intention  of  the  Legis- 
:l0vc,  whether  wisely  or  not  it  is  not  for  us 
ill  sar,  10  render  suits  for  arrears  of  rent  on 
ant  of  land  and  suits  arising  out  of  the 
tmcise  of  the   powers  of  distraint  confer- 
tti  by  ihat  Act,  or  out  of  any  acts  done 
•wkr  color  of  the  exercise  of  the  said  powers, 
ttigaizable  only  by  the  Collector. 

ll  has  been  contended  before  us  by  the 

.  ikeel  for  the  plaintiff  that  the  words  *'as 

^kdnafter  particularly  provided,"  which  are 

in  Clause  7,  refer  to  the  words  "  all 

'  and  not  to  the  word   *' power;"  and 

think  that  he    is  right  in  that  conten- 


\^ 


All  suits,  therefore,  which  are  specially 
||9vided  by  Act  X.,  and  which  arise  out  of  ' 
|fc  exercise  of  the  power  of  distraint,  or 
Kof  any  acts  done  under  color  of  the  exer- 
Ae  of  the  said  power,  are  within  the  pro- 
tons of  Section  23, 


{ 


Section  139  provides  specially  for  a  suit 
by  a  person  who  shall  claim  as  his  own  pro- 
perty which  has  been  distrained  for  arrears 
of  rent  alleged  to  be  due  from  any  other 
person,  and  authorizes  the  institution  of  a 
suit  by  the  person  claiming  the  property 
against  the  distrainer,  and  such  other  person, 
to  try  the  right  to  the  property.  Such  a 
suit  appears  to  me  to  be  clearly  one  of  the 
suits  which  is  referred  to  in  Clause  7.  There- 
fore, if  this. suit  is  brought  by  the  plaintiff 
claiming  as  his  own  property  that  which 
was  distrained  by  defendant  No.  i  for 
arrears  of  rent  alleged  to  be  due  from  de- 
fendant No.  4  to  try  the  right  to  the  pro- 
pert}',  the  suit  was  not  cognizable  by  the 
Small  Cause  Coujt, 

But  it  is  said  that,  although  the  fact  is  not 
distinctly  found  by  the  Small  Cause  Court 
Judge,  the  suit  was  really  brought  by  the 
plaintiff  for  a  distraint  made  by  defendant 
on  the  plaintiff's  paddy  growing  upon  his 
own  land,  with  which  neither  defendant 
No.  I  nor  defendant  No.  4  had  any  concern. 

If  it  were  necessary,  we  should  send  this 
case  back  to  the  Small  Cause  Court  for  the 
purpose  of  .amending  its  finding  as  to  the 
facts;  but,  even  if  it  should  be  found  that  the 
facts  are  as  alleged  by  the  plaintiff,  we 
think  it  would  make  no  difference. 

Section  143,  Act  X.,  enacts  that,  if  any 
person  not  empowered  to  distrain  property 
under  Sections  112  and  114  of  this  Act,  nor 
employed  for  the  purpose  under  a  written 
authority  by  a  person  so  empowered,  should 
distrain  or  sell,  or  cause  to  be  sold,  any 
property  under  color  of  this  Act,  the  owner 
of  the  property  might  institute  a  suit  under 
this  Act  to  recover  damages  from  such  per- 
son for  any  injury  which  he  may  have 
sustained  from  the  distraint  or  sale.  The 
Section  further  says  that  the  said  person 
should  be  held  to  have  committed  criminal 
trespass,  and  should  be  subject  to  the  penalties 
for  that  offence,  in  addition  to  any  damages 
which  may  be  awarded  against  him  in  such 
suit. 

It  is  clear  that  the  Section  refers  to  the  case 
of  a  person  distraining  under  color  of  the  Act 
when  he  is  not  empowered  to  distrain,  and 
it  is  clear  that,  by  the  use  of  the  words 
"under  color  of  the  Act,"  the  Legislature 
did  not  mean  under  circumstances  which 
were  sufficient  to  induce  the  distrainer 
honestly  to  believe  that  he  was  justified 
in  making  the  distress  ;  for,  if  that  had  been 
their  intention,  they  would  not  have  enacted 
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that  the  distrainer  should  be  subject  to  the 
penalties  for  the  offence  of  criminal  trespass. 

Section  142  gives  an  action  against  a 
person  empowered  to  distrain  who  shall  dis- 
train otherwise  than  under  the  provisions 
of  the  Act.  That  is  an  example  of  a  suit 
arising  out  of  the  exercise  of  the  powers  of 
distraint;  whilst  Section  143  furnishes  an 
example  of  a  suit  arising  out  of  an  act  done 
under  color  of  the  exercise  of  the  said  power. 
Both  are  suits  within  the  provisions  of  Sec- 
tion 23,  and  the  present  suit  is  one  which 
might  be  brought  under  Section  139  or  Sec- 
tion 143,  and  consequently  cannot  be 
brought  in  any  oiher  Court  than  that  of  the 

Collector. 
* 

It  is  said  that,  if  it  be  held  that  a  suit  is 
cognizable  only  in  the  Collector's  Court 
against  a  person  who,  under  color  of  the  Acl. 
distrains  crops  growing  upon  lands  which 
are  not  held  of  him,  and  which  belong  to  a 
person  who  is  not  his  ryot,  we  shall  be 
opening  a  wide  door  for  the  commission  of 
such  acts  wiih  impunity.  But  that  is  not 
the  case,  inasmuch  as  a  person  who  commits 
such  an  act  is  liable  to  be  punished  crimi- 
nally, as  well  as  to  a  suit  for  damages  in  the 
Collector's  Court. 

If  a  person  sues  another  as  his  ryot  for 
rent,  when  there  is  no  pretence  or  founda- 
tion whatever  for  the  allegation  that  the 
land  belongs  to  him,  or  that  the  defendant  is 
his  ryot,  or  that  there  is  rent  due,  such  suit 
is  cognizable  only  by  the  Revenue  Courts ; 
and  the  Legislature  seems  to  have  intended 
to  have  left  to  the  Collector  the  sole  deter- 
mination of  suits  arising  out  of  acts  done 
in  the  colorable  exercise  of  the  power  of 
distress  as  well  as  suits  for  rent  claimed  to 
be  due. 

It  is  admitted  by  the  plaintiff's  pleader 
that  such  a  suit  as  this  is  cognizable  by  the 
Collector,  but  he  contends  that  the  Civil 
Court  has  also  jurisdiction.  But  we  cannot 
see  anything  in  the  Act  which  gives  the 
Collector  jurisdiction  at  all,  if  it  does  not 
give  him  exclusive  jurisdiction. 

In  this  particular  case,  it  cannot  be  con- 
tended that  the  defendant  No.  i  was  not 
distraining  under  color  of  the  Act,  for  it  is 
actually  found  as  a  fact  that  he  applied  for 
and  obtained  the  assistance  of  the  Collector 
under  Section  119  of  the  Act,  to  support 
him  in  making  the  distress. 


The  case  cited  by  the  Judge  of  the  Small 
Cause  Court  is  not  analogous,  for  there,  the 
dispute  was  between  the  claimant  of  the  pro- 
perty and  a  ryot  after  a  distress  had  been 
withdrawn  by  the  landlord  upon  payment  of 
the  rent. 

The  cases  cited  in  argument  from  the 
6  Weekly  Reporter  33,  anJ  3  Wyman's 
Journal,  are  so  shortly  given  that  they  are 
scarcely  intelligible. 

For  these  reasons,  we  are  of  opinion  that 
the  suit  is  not  cognizable  in  the  Small  Cause 
Court,  and  an  answer  to  this  effect  must  be 
sent  to  the  Judge  of  the  Small  Cause  Court. 

The  Deputy  Collector  dismissed  the  suit 
when  brought  before  him,  upon  the  ground 
that  no  legal  distraint  had  been  made.  The 
Judge  has  found  that  the  distress  was 
made  with  the  assistance  of  the  Collector.    If 

the  Deputy  Collector  dismissed  the  suit  which 
was  brought  before  him,  on  the  ground  that 
no  distraint  had  been  proved,  we  can  under- 
stand it ;  but  we  cannot  understand  how  he 
could  dismiss  the  suit,  if  a  distraint  was 
made,  merely  because  it  was  not  legal.  The 
illegality  of  the  distress,  if  it  was  made,  would 
have  been  a  ground  for  decreeing  for  plaint- 
iff, not  for  dismissing  the  suit. 

It  must  not  be  supposed  that  a  plaintiflf 
has  no  remedy  in  such  a  case  as  this.  In  this 
case  he  seems  to  have  mistaken  his  remedj, 
either  in  not  appealing  against  the  decision 
of  the  Deputy  Collector,  or  in  not  having 
brought  his  suit  against  the  proper  parties. 
One  of  the  reasons  given  by  the  Deputy 
Collector  for  dismissing  the  suit  was,  that 
the  party  whose  paddy  the  defendant  al- 
leged he  had  been  distraining  was  not  made 
a  co-defendant,  as  required  by  the  Act. 

It  may  be  remarked  that,  as  the  power  of 
distraint  is  given  by  the  Act  only  for  rent 
due  from  cultivators,  the  sole  jurisdiction  may 
have  been  given  to  the  Revenue  Courts  by 
the  Legislature  in  consequence  of  their  con- 
sidering that  the  amount  at  stake  would 
generally  be  small. 
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The  2  5ih  Januar}-  1868. 

Present  : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges, 

Moitgige— Finding    on  the    bona  fides  of  a 
Mortgage-deed— Attachment  prior  to  Mort- 


or  in  execution  of  the  decree  under  which  he  had  pur. 
chased,  the  Low^er  Court's  holdingr  could  not  be  pro- 


nounced  wrong  in  law. 


Hobhouse,     y.— The     facts 
these: — 


found 


are 


\. 


Case  No.  1032  of  1867. 


Spea'al  Appeal  from  a  decision  passed  by 
fie  Principal  Sudder  Ameen  of  Gya, 
iaied  the  syih  February  iS6y,  affirming  a 
itdsian  passed  by  the  Sudder  Ameen  of 
Ikai  District,  dated  the  31  si  July  1866, 


Moorul  Singh  (Defendant),  Appellant^] 

versus 
Mohun  Kooer  (Plaintiff),  Respondent, 

Hr.  R.  T.  Allan  and  Baboo  Nil  Mad  hub 
Sein  for  Appellant. 


iMtstrs.  R.  E,    Tividalezxi^  C,  Gregory  for 

Respondent. 

A  fiikfiD^  bj  a  Court  that  a  mortgaf^c-deed  has  been 
•fctod  by  the  Registrar  of  Deeds,  and  proved  by 
**««cs,  is  a  sufficiently  distinct  finding  on  the  bona 
fcof  tbedeed. 

"Vre  a  mcrtgagce  after  foreclosure  sued  and  ousted 
^fci  party  found  in  possession  as  purchaser  of  the 
Jte  of  the  mortgagor  sold  in  execution  of  a  collec- 
JJ*  Axree*  and  the  said  party  urged  in  appeal  that 
ifc«ort«agor  had  no  power  to  alienate  the  property 
•<«as  under  attachment  for  debts,  prior  to  date  of 
•*pfc,  and  Lower  Appellate  Court  held  that  there 
%*B«iSdeat  evidence  of  the  alleged  attachment : 
*«■  ipedal  appeal  that,  as  appellant  had  not  been 
■fcto  ihov  that  the  attachment  was  made  by  himself 


On  the^Sth  December  1863,  plaintiff,  re- 
spondent, became  mortgagee  of  certain  pro- 
perties of  one  of  the  mortgagors,  respond- 
ent. *^ 

On  the  5th  December  1864,  defendant, 
appellant,  purchased  the  rights  of  the  said 
mortgagor  in  the  said  property,  in  execu- 
tion  of  a  decree  of  a  Collectorate  Court. 

Thereafter,  plaintiff,  the  mortgagee,  fore- 
closed,  and  finding  appellant  in  possession 
sued  to  oust  him,  and  the  Lower  Appellate 
Court  has  decreed  the  suit. 

In  special  appeal  it  is  urged,  first,  that  the 
Lower  Appellate  Court  has  failed  to  arrive 
at  a  distinct  finding  on  the  bona  fides  of  the 
mortgage-deed  which  appellant  denied. 

We  are  of  opinion,  however,  that  in  the 
words,  ''the  cross-appeal  is  not  worthy  of 
bemg  attended  to,  inasmuch  as  the  said 
deed  has  been  attested  by  the  Registrar  of 
Deeds,  and  proved  by  the  witnesses  on  the 
part  of  the  plaintiff,"  the  Court  below  has 
come  to  a  finding  sufficiently  distinct  on  Ihtf 
bona  fides  of  the  mortgage-deed. 

Secondly,  it  is  urged  that,  when  it  appears 
from  the  record  that  the  property  in  ques- 
lion  was  under  attachment  on  13th  June 
4th  July,  13th  July,  and  23rd  July  186^ 
for  debts  due  by  the  mongagor,  the  said 
mortgagor  had  no  power  to  alienate  until 
It  was  shown  by  the  mortgagee  that  the 
said  attachments  had  been  removed  legally 
previous  to  alienation. 

Had  appellant  been  able  lo  show  us  that 
the  attachments  in  question  were  made  by 
himself,  or  even  in  execution  of  the  very 
decree  under  which  he  purchased,  there 
might  perhaps  have  been  some  force  in  this 
contention  ;  but  the  facts  are  not  so,  and 
we  cannot,  therefore,  say  that  the  Court  be- 
low was  wrong  in  law  when  it  held  that 
there  was  "no,"  /'.  e.,  no  sufficient  "evi- 
dence produced  on  behalf  of  defendant  re- 
garding ihe  attachment  of  the  property." 

We  think,  therefore,  that  neither  of  the 
objections  taken  are  good,  and  we  dismiss 
this  appeal  with  costs. 
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The  25th  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ejectment. 
Case  No.  1392  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Bhaugul- 
pore^  dated  the  yth  May  i86y,  reversing 


•  1 


1st  — Is  the  pottah  genuine  ? 

2nd. — Is  the  land  in  dispute  valid  lakbfl 


raj  ?  , 

3rd. — Have  the  damages   been   propeiji 

assessed  ? 

The  Principal  Sudder  Ameen  observcl 
that  the  plaintiff  and  the  parties  throi]||| 
whom  he  claims,  /.  ^,  his  lessors,  had  faikq^ 
to  show  when  the  land  in  dispute  was  g^raa| 
ed  as  lakheraj,  and  that  they  had  produq 
ed  no  sunnud;  therefore,  without  goilNl 
further  into  the  facts  of  the  case,  he  revers^ 
the  decision  of  the  Court  of  first  instance. 

In  special  appeal,  it  is  contended — 

1st. — The     Principal    Sudder    Ameen    ij 


a  decision  passed  by  the  Moofisiff  of  that    wrong  in  law,  in  not  trying  the  main  isstul 


District,  dated  the  i8th  December  1S66, 

Indrabutly  Koonwuree  and  others  (Plaint- 
iffs), Appellants, 

versus 

Mr.'F.  Holloway  and  others  (Defendants), 

Respondents. 


in  the  suit,  viz.,  the  possession  and  subs^ 
quent  ouster  of  the  plaintiffs  ;  for,  if  these 
be  proved,  the  onus  would  be  upon  the 
defendant  Holloway  and  his  alleged  lessof 
to  prove  their  title. 

2nd. — Even  if  it  be  admitted  that  th<j 
plaintiffs'  lessors  held  the  lands  in  dispute 
as  a  service-tenure  from  generation  to 
generation,  they  could  not  be  summanl/ 
evicted  without  the  intervention  of  tl^ 
Court. 


jrr/. — The   question   of    the    validity    or 
Baboos  Gopal  Lall  Mitter  and  Nil  Madhub    otherwise  of  the  lakheraj  title  of  the  plaiq^ 


Sein  for  Appellant. 
Mr.  R,  E.  Twidale  for  Respondents. 

A  party  in  \egd\  possession   under  a  lease  from  a 
lakherajdar  cannot  be  summarily  evicted  by  the  zemin 


iffs'  lessors  is  not  necessary  to  be  tried  te 
this  case  in  order  to  entitle  the  plaintiffs*  toi 
a  decree  for  possession.  ' 

In  this  case,  the  plaintiffs  aver  that  their; 
lessors  are  the  birmottudars.  The  defendant 
Holloway  holds  under  a  lease  from  the  zemin^ 


dar  without  the  intervention  of  the  Court,  even  if  the  |  ^^r,  who  is  also  a  defendant  in  the  suit.  Thd' 
zemindar  is  entitled  to  resume  the  land  as  invalid  ^  zemindar  avcrs  that  the  plaintiffs'  lessodtf 
lakheraj  or  as  lands  which  have  lapsed  on  non-per-     did    not    hold    birmottur    lands,    but   Service* 

formancc  of  stipulated  service.  lands    burthened    wiih    the    discharge     of 

'  certain  duties  in  this  case  connected    with 

Kemp,  7.-Tiiis  was  a  suit  for  recovery  of  i  ^^^.  ^^'PI^^JP  ^^  '\  '^?^  Hunooman  ;  that  the 
possession-^ of  two  beegahs  and  five  cottahs,  '  Plamt.ffs  lessors  havmg  ceased  to  discharge 
on   the   allegation   that   the    plaintiffs    held    !^^^^  ^"^f ;  ^.^^^  ""^^"^^ 
under    a    lease    from    Fukeer   Misser   and  1   ^"f,^   ^"^   ^^'   '^^"^  ^"^  ^^   '^^  defendant 
Gobin  Misser.  and  had  been  forcibly  ejected    ^^^llowa). 

by  the  defendant,  I\Ir.  Holloway,  who  holds  We  think  that,  in  this  suit,  the  question 
under  an  alleged  lease,  dated  3rd  April  of  the  validity  or  otherwise  of  the  lakheraj 
1863,  from  a  third  party  \\ho  is  made  de-  tenure  of  plaintiff's  lessors  could  not  be 
fendant.  1  tried.     The  question  of  whether  the  plaintiffs! 

were  in  possession  and  were  illegally  ousted 

The  Court  cf  first   instance  restored  the  ,  by  the  defendant  Holloway,  under  cover  of 
plaintiff  to  possession,  and  awarded  Rupees    a  lease  from  the  zemindar,  must  be  tried. 


49  as  damages  for  crops  destroyed. 

In  appeal,  the  Principal   Sudder  Ameen 
laid  down  the  following  issues  : — 


It  may  be  that  the  zemindar  is  entitled  to 
resume  the  lands  either  as  invalid  lakhertf 
lands  or  service-lands  which  have  lapses  | 
owing  to  the  non-performance  of  the  dutlev 
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for  which  tbej  were  originally  granted ; 
Int  clearly  the  plaintiffs,  if  in  legal  posses- 
^n  under  their  lease,  cannot  be  summarily 
Cficted  without  the  intervention  of  the 
Court.  It  appears  to  us  that  this  is  an 
tftempt  on  the  part  of  the  zemindar  to 
kke  the  possession  of  the  lands  forcibly 
Ibrough  the  intervention  of  an  indigo-plan- 
Icc,  thereby  avoiding  the  burthen  of  proof 
vfakh  would  otherwise  lie  upon  him,  were 
he  Vd  bring  a  suit  to  re^sume  the  lands  as 
nil  lands,  held  as  a  service-tenure  by  the 
|bintiffs'  lessors.  We  remand  the  case  for 
i»4ria]  with  reference  to  these  remarks. 


The  25th  January  1868. 

Present : 

TheHon*ble  G.  Loch  and  Dvvarkanath 
Mitter,  Judges, 

Linitatioa— Long  possession— Joint-property. 

Case  No.  17 12  of  1867. 

^Kidl  Appeal  from  a  decision  passed 
hy  the  Additional  Judge  of  Tirhoot, 
iUed  th€  2tst  May  iSSj,  affirming 
«  decision  passed  by  the  Sudder  Ameen 
9f  thai  District,  dated  the  27th  Novem- 
kr  i86s. 

log  Lill  Misser  and  others  (Defendants), 

Appellants, 

versus 

Roghoobur  Singh  and  others  (Plaintiffs), 
Respondents. 

Baboo  Debendro  Narain  Bose  for 
Appellants. 

i  AriMi    Unnoda    Pershad     Banerjee     and 
Suh  Chunder    Chatterjee  for  Respond- 


i 


b  a  nit  for  coofinaation  of  title  and  possession, 
■■■faib  caonot  plead  limitatioo>  if  they  have  com- 
1M%  fauled  to   prove  their  alleviation  of  joint-pos- 
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Plaintiffs  in  such  a  case  cannot  reasonably  be  re- 
quired to  prove  the  specific  source  (whether  from  their 
own  funds  or  not)  from  which  they  acquired  properties, 
which  were  admittedly  acquired  about  a  century  ago  ; 
long  possession  beingf  not  only  evidence  of  title,  but  a 
g^ood  and  valid  title  by  itself. 

Mitter,  J, — This  was  a  suit  inslittited  by 
the  special  respondents  for  the  confirmation 
of  their  title  and  possession  in  certain 
villages  mentioned  in  the  plaint.  Both  the 
Lower  Courts  have  given  them  a  decree. 
The  special  appellants  contend  :— 

ist, — That  ihe  plea  of  limitation  raised 
by  them  has  been  overlooked  by  the  Lower 
Appellate  Court. 

2nd. — That  the  respondents  having  failed 
to  prove  that  the  properties  in  dispute  were 
acquired  from  their  own  exclusive  funds, 
their  claim  for  an  exclusive  title  thereto 
ought  to  have  been  dismissed. 

With  reference  to  the  first  point,  we  are 
of  opinion  that  it  is  of  no  force.  The 
question  of  possession  has  been  tried,  and 
the  Lower  Appellate  Court  has  distinctly 
found  that  the  special  appellants  were  never 
in  possession.  The  parties  to  this  litigation 
belong  to  two  different  branches  of  a 
Hindoo  family  sprung  from  one  common 
ancestor,  but  very  remote.  It  is  admitted 
that  the  properties  in  dispute  stand  in  the 
name  of  one  Bhoia  Singh,  sole  ancestor  of 
the  respondents.  It  is  admitted  also  that, 
the  two  branches  of  the  family  have  been 
separate  from  one  another  since  a  long  time. 
So  far  back  as  1830,  the  name  of  one  of 
the  ancestors  of  the  respondents  was  re- 
corded in  the  Collector's  books,  notwith- 
standing the  protest  of  the  ancestors  of  the 
special  appellants,  and  these  latter  were 
referred  to  a  regular  suit.  This  suit  has 
never  been  brought  since.  The  title-deeds 
and  documents  relating  to  possession  are 
all  in  favor  of  the  respondents;  and,  under 
the  circumstances  of  the  case,  there  was 
no  presumption  of  a  joint  undivided  Hindoo 
family.  The  appellants  did  not  even  deny 
the  possession  of  the  respondents ;  but  they 
pleaded  that  they  were  also  jointly  in  pos« 
session  with  them.  They  were,  therefore, 
bound  to  prove  this  allegation.  The  Lower 
Appellate  Court  has  found  that  they  have 
completely  failed  to  do  so,  and  upon  this 
finding  the  question  of  limitation  does  not 
properly  arise. 

With  reference  to  the  second  point,  we 
observe  that  it  is  equally  untenable.  The 
properties  in  suit  were  admittedly  acquired 
about  a  century   ago.     No   one   can   be 
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reasonably  expected  to  prove  at  this  dis- 
tance of  time  the  specific  source  from 
which  these  acquisitions  were  made.  The 
Lower  Appellate  Court  has  very  properly 
observed  that  the  question  of  possession  was 
the  only  material  point  in  the  case,  and  we 
have  seen  already  that  this  point  has  been 
determined  against  the  special  appellants. 
Long  possession  is  not  only  evidence  of 
title,  but,  in  a  case  of  this  soit,  it  is  a  good 
and  valid  title  by  itself.  We  reject  the 
special  appeal  with  costs. 


The  25th  January  1868. 

Present  : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges, 

Extra-judicial  Decisions— Suits  for  rent^ 
Act  X.  of  1859. 

Case  No.  989  of  1867  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  I'irhoot,  dated  the  1st 
February  iSSy^  affirming  a  decision  passed 
by  the  Assistant  Collector  of  Dnrbhangah, 
dated  the  joth  December  iSSj. 

Sreedhur  J  ha  (Plaintiff),  Appellant, 

versus 

Dabee  Dutt  Chowdhry  and  others 
(Defendants),  /Respondents, 

Mr.  R,  E,  Iwidale  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Where  questions  are  not  before  a  Court  judicially,  Its 
decision  in  regard  to  them  is  a  nullity. 

A  suit  to  assess  land  and  recover  rents  at  an  enhanced 
rate  mu4t  be  dismissed,  if  not  brought  under  some 
Section  of  Aa  X.  of  1859. 

Hobhouse,  J, — Appellant,  who  was 
plaintiff  in  the  Court  below,  issued  a  notice 
of  enhancement  under  Section  13,  hJdi  X.  of 
1859,  and  then  sued  to  assess  beegahs  93-1 1 
of  land  in  possession  of  defendant  at  5  rupees 
per  beegah,  and  to  recover  Rupees  514,  rents 
at  that  rate  for  1272. 

The  Lower  Appellate  Court  held  that 
beegahs  54  of  the  lands  in  suit  were  rent- 
paying  lands  as  by  a  decree  passed  under 


Regulation  XI.  of  18 19,  but  that,  inasmuch 
as  plaintiff  had  not  sued  to  assess  under 
Section  28,  and  inasmuch  as,  if  he  had 
sued,  he  would  have  been  barred  by  limita- 
tion, the  Court  could  not  give  him  a  decree 
for  rents  daimed  on  these  54  beegahs  of 
land. 

We  are  of  opinion  that  the  Court  was  in 
error  in  deciding,  first,  that  the  lands  in  ques- 
tion were,  as  against  defendants,  resume J^ 
and  therefore  rent-paying  lands  ;  and,  se» 
condly,  in  deciding,  as  against  plaintiff,  that 
any  suit  to  assess  such  lands  was  barred  bf 
limitation.  These,  questions  were  not  be* 
fore  the  Court  judicially,  and  we  therefore 
set  aside  the  Court's  decision  in   regard  to 

them,  and  declare  it  a  nullitv. 

• 

But  we  cannot  say  that  the  Court  .  was 
in  error  in  dismissing  plaintiff's  suit  as 
laid. 

It  was  not  a  suit  either  under  Section  13, 
nor  under  Section  28,  nor  under  Clause  i^ 
Section   23,   nor   under   any   other   Seciioa; 
of  the  Ad,  and    the  Court  was,   therefore,, 
right  in  dismissing  it.  ; 

In  this  view,  we  think  the  Court  was 
right,  and  we  dismiss  the  appeal  with 
costs. 


The  27th  January  1S68. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chiefs 
Justice,  and  the  Hon'ble  \V.  S.  Seton* 
Karr,  L.  S.  Jackson,  A.  G.  Macphersoo, 
and  C.  Hobhouse,  Judges. 

Simple  Mortg^age  —  Limitation  —  Clause  X2, 
Section  i,  Act  XIV.  of  1859. 

Case  No.  35  of  1867. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Burdwan^ 
dated  the  26th  September  iSSj, 

Surwan  Hossein  and  others  (Defendants), 

Appellants, 

versus 

Shahazadah  Golam  Mahomed  and  others 
CPlaintifiFs),  Respondents, 

b 
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Mr,  C.  Gregory  and  Baboo  Anoda per  shad 
Banerjee  for  Appellants. 

Ur,  R,  T.  Allan,  and  Baboo  Mohendro  La! I 
Shome  for  Respondents. 

\V1ien  there  is  an  unregistered  bond  to  secure   the 
pajTsent  of  a  sum  of  money  with  interest,  by  which 
hooil  also  lands  are  charged  (by  way  of  siirlple  mort- 
gage) »:tK  the  payment  of  the  debt,  a  suit  to  have  it 
I  Aecfared  that  the  lands  arc  charged  with  the  payment  of 
I  Ae  iAi  and  for  an  order  for  the  sale  of  the  lands  (as 
L  sab{cct  to  the  cfaar^ge)  in  satisfaction  of  the  debt  falls 

!  • 

I  wtbio  Clause  12,  Section  i.  Act  XIV.  of  1S59,  and  must 

'  fce  bcoaght  within  12  years  from  the  cause  of  action. 

i 

,     This  case  ivas' re/erred  to  the  Full  Bencfi 
h  Selon-Karr  and  Afacpherson,  J  J.: — 


Macpherson,  J. — Ox  the  9th  December 
fS55.  Khajah  Ali  Hosseln  (executed  a  kist- 
kndee  bond  in  favor  of  his  daughter,  the 
ftspondenc  Hazarah  ^Begum,  to  secure  the 
larment  to  her  of  Rupees  10,250.  The  bond 
i»s:  **  1  have  no  means  of  discharging  the 
*»id  debt  by  one  payment.  Therefore, 
baring  paid  Rupees  250  in  cash,  I  execute  a 
"deed  of  instalment  for  the  payment  of  the 
••babDce  of  Rupees  10,000  with  the  following 
f*£tipo)ation  :  that  I  shall  pay  from  1856  to 
^iS6i  at  the  rate  of  Rupees  1,500  annually. 
*ai)iltn  the  year  1862,  1  shall  pay  Rupees 
•i.joo;  and  after  having  repaid  ihe  said 
** amount  in  full,  I  shalKtake  back  the  deed 
"of  instalment."  And  by  Jway  of  further 
lEOintr,  and  "in  order  to  ensure  the  pay- 
Hiem  of  the  said  amount,"  the  landed  pro- 
Id^,  the  subject  of  the  present  suit,  was 
Hj^eil  with  the  payment  of  the  debt,  by 
of  simple  mortgage.  It  was  further 
in  the  bond,  **  in  default  of  payment 
«i  tbe  said  amount,  agreeably  to  the  terms 
nf  this  deed  of  instalment,  I  shall  pay  in- 
leest  at  the  rate  of  Rupees  10  per  1,000 
per  mensem.'' 

On  the   2nd    September   1862,   Hazarah 

)J^«5n  instituted  a  suit  for  the  recovery  of 

%  iftsulments  which  fell  due  in  the  years 

.f^  i36o,  and  1S61 ;  and  she  obtained  a 

on  the  8ih  April   1863  against  the 

itaiives  of  Khajah  Ali  Hossein,  who 

died  before  the  suit  was  commenced. 

iq^pcal,  this  decree  was  upheld  by  the 

[%)iCotirt  on  the  4th  of  March  1864. 

Oft  the  28th  July  1863,  Hazarah  Begum 
t  decree  in  another  suit  for  the  instal- 


ment which  fell  due  in  1862.  This  decree 
was,  on  appeal,  affirmed  by  the  Zillah  Judge 
on  the  19th  August  1864. 

Both  these  decrees  were  simply  decrees 
for  the  payment  of  a  certain  sum  of  money 
out  of  the  estate  of  Khajah  Ali  Hossein, 
deceased.  Neither  of  them  alluded  to  the 
fact  that  by  the  bond  the  lands  now  in  dis- 
pute were  pledged  to  secure  the  money  due ; 
neither  decree  contained  any  declaration  that 
the  lands  were  subject  to  a  charge  for  the 
payment  of  the  instalments,  or  that  they 
were  to  be  sold  in  satisfaction  of  the  de- 
cree. 

In  November  1864,  Hazarah  Begum,  ap- 
parently after  an  ineffectual  attempt  to 
secure  what  was  due  to  her  under  these  de- 
crees, assigned  them  both  to  Shahanee 
Begum,  who  has  since  died,  and  is  now  re- 
presented by  the  plaintiffs  in  the  present 
suit. 

In  execution  of  the  two  decrees,  the  plaint- 
iffs attached  the  mortgaged  property,  and 
were  proceeding  to  have  it  put  up  for  sale, 
when  the  appellant  Nunnee  Bebee,  on  behalf 
of  her  minor  children  (being  the  persons 
chiefly  interested  in  the  estate  of  Khajah 
Ali  Hossein)  claimed  the  property,  alleging 
that  the  attachment  was  bad,  as  the  decrees 
did  not  declare  that  the  property  which  had 
been  attached  was  charged  with  the  debt, 
and  as  by  a  Towliutnama,  dated  the  27th 
December  1859,  Khajah  Ali  Hossein  had 
settled  the  property  as  wuq/,  appointing  his 
grandson,  the  minor  appellant,  Syed  Ali 
Hossein,  the  mutwulli,  of  this  endowment. 
The  claim  was  considered  to  be  good,  and 
the  property  was  released  on  the  5th  Sep- 
tember 1865. 

On  the  2ist  December  1865,  the  present 
suit  was  instituted.  Its  object  is  to  obtain  a 
declaration  that  the  properly  mortgaged  by 
the  kistbundee  bond  is  charged  with  the 
amount  which  Is  due  under  the  two  decrees; 
and  that,  being  so  charged,  the  plaintiffs  are 
entitled  to  have  it  sold  in  execution  of  the 
decrees,  notwithstanding  the  Towliutnama, 
or  any  other  title  which  may  be  pleaded  of 
dates  subsequent  to  the  kistbundee. 

The  Lower  Court  has  held  thai  Jlhere  is 
no  doubt  as  to  the  execution  of  the  Towliut- 
nama, or  as  to  the  property  having  become 
wufj/,  by  reason  of  it.  But  the  Court  held 
that  the  mortgage  took  precedence  of  the 
subsequent  settlement,  and  ordered  that  the 
property  should  be  sold  in  satisfaction  of 

the  decrees. 
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The  defendants  appeal.  They  do  not  deny 
now  that  the  Towliutnama  must  be  taken  to 
be  subject  to  the  mortgage,  so  far  as  the 
mortgage  can  now  be  enforced;  but  it  is 
contended — 

Firstly,  That  as  Hazarah  Begum  assign- 
ed merely  her  right  and  interest  in  the  two 
decrees,  the  plaintiffs  cannot  proceed  under 
the  mortgage  which  was  mentioned  neither 
in  the  decrees,  nor  in  the  assignment  under 
which  the  plaintiffs  claim ;  and 

Secondly,  That  the  plaint  is  barred  by 
limitation  as  regards  the  amount  due  under 
the  first  decree. 

By  way  of  cross-appeal,  Mr.  Allan  for 
the  plaintiffs  has  argued  that  the  Towliut- 
nama  is  void,  absolutely,  as  against  the 
plaintiffs,  whether  the  mortgage  is  barred  by 
limitation  or  not.  He  argues  that,  even 
supposing  the  plaintiffs  are  entitled  to 
nothing  more  than  what  any  person  holding 
an  ordinary  decree  against  the  estate  of  the 
deceased  Khajah  Ali  Hossein  is  entitled  to, 
this  Towliutnama  cannot  prevent  the  pro- 
perty being  sold  to  satisfy  the  decrees,  inas- 
much as,  according  to  Mahomedan  Law,  all 
the  property  of  the  deceased  is  in  the  hands 
of  his  heirs,  charged  with  the  payment  of 
his  debts. 

It  is  enough  for  me  to  say  that  this  point 
never  was  raised  in  the  Court  below;  and 
that,  in  the  absence  of  any  evidence  as  to 
Khajah  Ali  Hossein's  position  as  regards  his 
being  in  embarrassed  circumstances  or  other- 
wise when  he  made  this  Towliutnama,  I 
know  of  nothing  in  the  Mahomedan  Law, 
which  would  justify  me  in  holding  that  the 
Towliutnama  is  not  good  against  an  ordinary 
creditor  holding  a  summary  decree. 

As  regards  the  first  point  raised  by  the 
pleader  for  the  appellants,  I  think  that  the 
plaintiffs  have  a  right  to  enforce  all  the 
securities  to  which  Hazarah  Begum  herself 
could  have  had  recourse  in  order  to  recover 
her  money.  Moreover,  Hazarah  Begum  is  a 
party  to  the  present  suit,  and  has  filed  a 
written  statement  disclaiming  any  title  in 
herself,  and  stating  that  she  transferred  all 
her  interests  in  the  subject  of  the  suit  to 
Shahanee  Begum,  through  whom  the  plaint- 
iffs claim.. 

The  second  objection  is  less  easily  disposed 
of.  All  of  the  instalments  which  are  included 
in  the  first  decree  fell  due  more  than  three 
years  prior  to  the  institution  of  the  present 
suit.  In  other  words,  the  cause  of  action  in 
the  present  suit,  so  far  as  it  relates  to  these 
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instalments  for  1859,  i860,  and  1861, 
more  than  three  years  before  the  commence^ 
ment  of  this  suit. 

The  kistbundee  not  having  been  registef^ 
ed,  the  appellants  contend  that  the  case  faHs 
within  Clause  10,  Section  1  of  Act  XIV.  of 
1859;  ^"^  ^^^^  t^^  period  of  limitation  is 
three  years. 

There  are  two  decisions  of  this  Court 
which  are  directly  in  favor  of  this  conten* 
tion,  see  Parushnaih  Misser  vs.  Skaik 
Bandah  Ali,  6  Weekly  Reporter  132,  and 
Seetul  Singh  vs.  SoorujbuUub  Sing  A  ^  6 
Weekly  Reporter  318.  But  these  decisiosi$ 
conflict  with  those  of  the  Madras  Hi^ 
Court.  By  that  Court  it  has  been  ruled^ 
m  .the  case  of  Chetti  Gaundan  z^enui 
Sundaram  Pillai,  2  Madras  Reports  51 
(per  Phillips  and  Holloway,  JJ.),  and  in  the 
case  of  Kristna  Row  versus  ilachapa  Sugapa» 
2  Madras  Reports  307  (per  Scotland,  C.  J^ 
and  Frere,  J.),  that  a  suit  such  as  this  is  in 
the  nature  of  a  suit  for  the  recovery  of  an  in- 
terest in  immoveable  property  within  Ibe 
meaning  of  Clause  12  of  Section  i  of  Act 
XIV.  of  1859,  and  that  the  period  of  limita^ 
tion  is  twelve  years. 

The  point  is  one  of  some  difficulty,  and 
as  it  is  one  which  frequently  arises,  and  on 
which  this  Court  is  in  direct  conflict  Mrith 
the  Madras  High  Court,  I  think  that  it  ought 
to  be  referred  to  a  Full  Bench,  that  it  ma/ 
be  finally  set  at  rest. 

The  question  is,  whether,  as  regards  the 
instalments  of  1859,  i860,  and  1861,  incladeid 
in  the  first  decree  (of  April  8th,  1863,  con- 
firmed on  appeal,  March  4th,  1864),  the 
present  suit  is  barred  by  limitation.  And 
in  order  to  decide  this  point,  the  Court  moal 
decide  whether,  when  there  is  an  unreg^ts- 
tered  bond  to  secure  the  payment  of  a  sum 
of  money  with  interest,  by  which  bond  also 
lands  are  charged  (by  way  of  simple  moft- 
gage)  with  the  payment  of  the  debt,  a  suit  to 
have  it  declared  that  the  lands  are  charged 
with  the  payment  of  the  debt,  and  for  an 
order  for  the  sale  of  the  lands  (as  subject  to 
the  charge)  in  satisfaction  of  the  debt,  falls, 
as  regards  question  of  limitation,  within  the 
provisions  of  Clause  10  of  Section  i  of 
Aft  XIV.  of  1859,  o*"  within  those  of  Clause 
12  of  that  Section.  In  other  words,  must 
the  suit  be  brought  within  three  years  from 
the  origin  of  the  cause  of  action,  or  is  it  in 
time  if  brought  within  twelve  years. 

Seton-Karr,  J. — I  concur  in  the  propriety 
of  making  this  reference,  though  I  do   not 
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that  we  are  bound  to  refer  every  case 
ia-vUch  a  Bench  of  our  Court  differs  from 
the  Courts  of  Madras,  Bombay,  or  Agra ; 
jBtl  think  that,  as  the  present  question  is 
A  Important  one,  and  as  it  has  been  dis- 
citssed  before  us  several  limes  lately,  we  re- 
quire an  authoritative  ruling  on  the  point. 

Thijmdgmenis  of  the  Full  Bench  were 
delivered  as/ollmus  : — 

Ttacock,  C,  y.  {Macpherson  and  Hob- 
Uuse,  jfj.,  concurring)  — ^The  plainliflf  is 
the  assignee  of  Hazarah  Begum  who  is  the 
obligee  of  the  bond  given  to  secure  to  her 
the  payment  of  10,250  rupees.  The  bond 
^as  eiecnted  by  Khajah  Ali  Hossein,  and  it 
ffipohted  for  the  payment  of  the  balance 
ipecified  in  the  bond  by  instalments.  It  fs 
faimd  in  the  case  which  is  submitted  for  our 
cpnlon  that,  by  way  of  further  security  and 
to  order  to  ensure  payment  of  the  amount, 
\  the  landed  properly,  the  subject  of  the  pre- 
icat  snir,  was  charged  with  ihe  payment  of 
the  debt  by  way  of  simple  mortgage. 

Several  suits  were  brought  to  recover  the 
hsialments ;  but  in  proceeding  to  enforce  the 
decrees  against  the  land  in  question  a  wuj/ 
jtM  set  up  as  having  been  executed  by 
Ihajah  Ali  Hossein,  by  which  the  properly 
ns  vested  in  a  mutwulli  free  from  the  charge 
llDch  had  been  created  by  the  bond.  In 
dnseqnence,  on  the  21st  December  1865, 
t  new  suit  was  brought  for  the  purpose  of 
declaring  that  the  instalments  which  fell 
iKopon  the  bond  in  1859,  i860,  and  1861, 
>mt  included  in  the  decree  of  8ih  April 
1I63,  which  was  affirmed  on  appeal,  and 
Ilit  they  were  a  charge  upon  the  land  in 
^Kstion  as  against  the  mutwulli.  The 
^■BStion  is  whether  that  suit  is  barred  by 
tacation  or  not. 

The  suit  was  brought,  so  far  as  it  relates  to 
.  fte  instalment  of  1859,  after  the  expiration 
tf  iiz  years,  as  the  instalment  was  payable  on 
Ae9lh  December  1859,  and  the  suit  was  not 
.]biM^t  until  the  21st  December  1S65 
Vnore  than  six  years  after  the  instalment 
Vome  due.     But  it  was  brought  within  six 

rsfrom  the  date  on  which  the  instalments 
ft6o  and  1861  became  due:  and  we 
1^  now  asked  to  decide  whether  the  suit 
l^have  the  lands  charged  with  the  payment 
;  rfdie  debt  and  for  an  order  for  the  sale  of 
Ae  hnds  in  satisfaction  of  the  debt  falls,  as 
n|vds  limitation,  within  the  provisions  of 
Chase  10,  or  of  Clause  12,  Section  i,  Act 
fiV*  of  1859  ;  in  other  words,  whether  the 
ttit  ODght  to  be  brought  within  3  years  from 


the  accruing  of  the  cause  of  action,  or  within 
1 2  years. 

It  appears  to  me  to  be  clear  beyond 
doubt  that  this  case  cannot  fall  within 
Clause  10  of  Section  i.  The  suit  was 
brought  against  the  mutwulli.  The  mutwulli 
never  entered  into  any  contract  with  the 
plaintiff,  and  was  not  liable  for  a  breach  of 
contract.  The  suit  was  brought  against  him 
to  enforce  payment  of  the  instalments  which 
had  been  charged  upon  the  land  conveyed 
to  him  as  wuq/. 

Clause  10  says:  '*To  suits  brought  to 
"  recover  money  lent  on  interest  or  for  the 
*'  breach  of  any  contract  in  cases  in  which 
"  there  is  a  written  engagement."  It  ap- 
pears to  me  clear  that  this  is  not  a  suit 
.brought  against  the  mutwulli  for  breach  of 
contract,  but  that  it  is  a  suit  to  enforce  a 
charge  upon  land.  It  does  not  fall  within 
I  Clause  10. 

The  question  then  arises  whether  the 
suit  falls  within  Clause  12,  because,  if  it 
does  not,  it  is  a  suit  not  otherwise  pro- 
vided for,  and  falls  within  Clause  16.  It 
appears  to  me  that  this  is  a  suit  to  enforce 
a  charge  upon  immoveable  property,  and  is 
a  suit  for  the  recovery  of  an  interest  in  im- 
moveable property  within  the  meaning  of 
Clause  12.  I  have  no  doubt  that  it  falls 
within  Clause  12,  and  not  within  Clause  16. 

The  only  case  which  throws  any  doubt 
upon  it,  in  my  opinion,  is  the  case  which  hus 
been  referred  to  in  VI.  Weekly  Reporter 
318.  But  I  cannot  concur  in  the  view  which 
was  expressed  in  that  decision.  Mr.  Justice 
Trevor,  who  delivered  judgment,  says  :  **^  The 
"  words  of  the  law  refer,  it  appears  to 
"  us,  to  an  interest  residing  of  right  in  the 
"  party  suing,  for  which  he  may  sue."  It 
appears  to  me  that  a  charge  upon  the  land  is 
an  interest  in  the  party  in  whose  favor  that 
charge  is  made.  It  is  also  an  interest  for 
which  he  may  sue.  Then  is  it  an  interest 
in  land,  or  it  is  an  interest  in  something 
else  .^  Mr.  Justice  Trevor  says  :  "  In  a  suit 
"  like  that  before  us  he  has  simply  a  lien 
**  on  the  property  for  the  amount  of  his  debt ; 
"  but  he  has  no  interest  of  right  in  the  pro- 
"  perty,  and  in  this  view  the  Section  of  the 
"  law  cited  does  not  apply.  But  again  the 
"security  is  a  mere  incident  to  thfe  bond. 
"  The  debt  acknowledged  in  the  deed  signed 
"  by  the  debtor,  and  to  be  payable  at  a  certain 
"  time,  is  the  principal,  and  the  collateral  se- 
"  curity  an  incident  in  the  transaction;  it 
"  follows  on  legal  principle  that  the  latter 
"  must  follow  the  former,  and  not  the  reverse ; 

e 


174 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


[Vol.  IX. 


"  in  other  words,  the  incident  must  be  sued 
"  for  within  the  same  time  with  the  principal, 
**  or  the  collateral  security  be  declared  en- 
**  forceable  against  property  pledged  within 
*'  the  same  time  as  the  date  can  be  declared 
*'  due  by  a  Court  of  Justice."  1  do  not  know 
where  the  legal  principles  to  which  Mr.  Jus- 
tice Trevor  refers  are  to  be  found.  There  is 
no  such  principle  in  the  English  law.  If 
lajid  is  mortgaged  as  security  for  a  loan,  in 
addition  to  a  covenant  for  payment  of  the 
money,  the  mortgagee  may  sue  the  mortgagor 
for  a  breach  of  the  covenant,  and  he  may  also 
bring  an  action  of  ejectment  to  recover  the 
land  mortgaged  as  a  collateral  security.  It 
appears  to  me  that  the  charge  upon  the  land 
created  an  equitable  interest  in  the  land,  and 
that  a  suit  brought  to  enforce  that  charge  is 
in  substance  and  in  efTecl  a  suit  for  the  reco- 
very of  that  interest. 

There  are  decisions  of  the  High  Court  at 
.Madras  in  accordance  with  the  view  which 
I  have  now  expressed,  and  1  concur  entirely 
in  those  cases. 

The  appeal  will  be  dismissed  with  costs. 

Seton-Karr,  J. — In  this  case  we  have  to 
decide  whether  the  principle  laid  down  by 
Mr.  Justice  Trevor  in  the  judgment  of  the 
Court  reported  at  page  318  of  the  Weekly 
Reporter,  Vol.  VL,  or  that  laid  down  by  the 
Chief  Justice  of  the  Madras  High  Court,  in 
page  308,  Vol.  II.  of  Stokes's  Reports,  is  the 
correct  principle.  I  concurred,  at  the  lime,  in 
the  judgment  delivered  by  Mr.  Justice 
Trevor,  and  thought  that  the  enforcement 
of  a  lien  on  the  properly  by  the  sale  of  it  in 
satisfaction  of  a  debt  for  which  it  was 
pledged  could  not  strictly  be  termed  "an 
*•  interest  in  immoveable  property  to  which 
"no  other  provision  of  the  Aft  applies." 
Mr.  Justice  Trevor  laid  it  down  ihat  the 
suit  was  not  one  for  an  interest  as  of  right 
in  the  property,  but  one  to  enforce  a  mere 
lien  on  a  property  plelged,  and  to  have  a 
sale  thereof  carried  out. 

.  I  am  further  of  opinion  that  nothing  that 
I  have  heard  to-day,  in  the  course  of  argu- 
ment or  otherwise,  satisfactorily  explains 
the  inconsistency  so  forcibly  pointed  out  by 
Mr.  Justice  Trevor  in  that  decision,  if  a  suit 
for  a  debt  due  had  to  be  instituted  within 
one  certain  and  a  defined  period,  and  a  suit 
for  enforcing  the  security  of  that  debt,  arising 
out  of  the  same  circumstances,  had  to  be 
instituted  within  another  period.  The  ano- 
maly and  inconsistency  still  remain  as 
pointed  out.  On  considering  the  Sections 
of  the  Law  of  Limitation  which  are  properly 


applicable  to  the  case  before  us,  I  am  clearly 
of  opinion,  as  shown  by  the  learned  Chief 
Justice,  that  Clause  10,  Section  i,  is  not 
applicable  to  the  present  case.  It  cannot, 
by  any  possibility,  be  termed  a  suit  for  the 
"  breach  of  contract,"  as  ihere  was  no  con- 
tract between  the  plaintiff  and  the  muiwulH 
into  whose  hands  the  property  hypothecated 
had  subsequently  passed. 

There  remains,  then,  the  only  doubt  in  mj 
mind  as  to  whether  it  would  be  correct  to 
say  that  the  case  fell  under  Clause  16,  Sec- 
tion I,  and  not  under  Clause  12  of  the  same 
Section  of  the  same  Act. 

It  seems  clear  that,  if  the  present  suit  had 
been  one,  not  for  the  sale  of  the  property  as 
merely   hypothecated,    but  for  entering  on 
tlie  same  property  as  held  under  a  condi- 
tional  mortgage,   the   words  of   Clause    12 
would   have  been   strictly  applicable;    and 
looking  to  the  difficulty  of  drawing  a  \^xy 
clear  distinction  between  a  suit  for  enterinsr 
on   a   conditional  mortgage   and   a   suit  to 
enforce  the  mere  sale  of  the  property  hypo- 
thecated ;  looking  also  to  the  opinion  which 
I  understand  to  be  that  of  the  majority  of  the 
Bench  now  sitting,   I  am  not  prepared   to 
dissent  from  the  principle  laid  down  by  the 
learned  Chief  Justice  on  the  present  occasion, 
which   principle   has  been   also  expounded 
and  adopted  by  the  learned  Chief  Justice  of 
the  High  Court  of  Madras,  and  has  been 
enforced   by   another   Bepch   of  that  same 
Court.     I  think  that,  if  it  can  be  fairly  said 
that  the  suit  is  one  to  enforce  any  kind  of 
interest  in  immoveable  property,   to  which 
no  other  provision  of  the  Ad  applies,  if  that 
can  be  fairly  stated  in  interpreting  the  Ad, 
we  need  not,  and  ought  not  to,  have  recour.se 
to  Section  16,  as  for  a  case  for  which   no 
other  limitation  is  expressly  provided  ;  and 
that  we  may  say  that  the  case  is  one  to  which 
the  period  of   12  years  from  the   time    of 
the  cause  of  action  applies  under  Clause  12, 
Section  i. 

For  all  these  reasons,  I  am  therefore  pre- 
pared to  record  my  opinion  in  accordance 
with  that  which  I  understand  to  be  that  of 
all  my  learned  brothers  now  sitting  at  this 
Bench. 

Jackson,  J . — ^I  concur  in  the  judgment  of 
the  Chief  Justice. 

I  am  not  clear  that,  if  the  lender  of  the 
money  in  this  case  had  sued  to  recover  the 
principal  money  and  interest,  and  at  the  same 
time  to  enforce  his  lien  upon  property  pledg- 
ed after  the  expiration  of  3  years  or  6  years, 
and  before  the  end  of  12  years,  he  would 
have  been  barred. 
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The  iglh  January  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  C/i/y 
Justice^  and  the  Hon'ble  W.  S.  Seton- 
Karr,  L.  S.  Jackson,  A.  G.  Macpherson, 
and  C.  Hobhouse,  Judges, 

SsaD  Ciiase  Court  —  Execution  in   another 
district— Sections  19  and  20,  Act  XI.  of  1865— 

Section  285,  Act  VIII.  of  1859. 

« 

itftrtnct  io  the  High  Cntrl  by  Mr,  C,  D.- 
Field,  Judge  of  the  Principal  Court  0/ 
Small  Causes  at  Kishndghur, 

Anonymous. 

Section  19,  Acl  XI.  of  1S65,  provides  merely  for  cases 
B  ubicfa  the  dccreC'holdcr  wishes  to  have  immediate 
csccubon,  and  makes  an  application  for  it  either  against 
&  person  or  a^^ainst  the  moveable  property  of  the 
i*idfC)ent>debtor. 

N'jtvith&tanding  Sections  19  and  20,  Ai^  XL  of  1S65, 
6e  |trovision:s  of  Section  250,  Acl  VIII.  of  1S59,  apply  to 
SsaH  Caase  Courts.  A  decree  of  a  Small  Cause.Court 
■ay  be  sent  to  another  Court  for  execution,  if  no  pro- 
ftftf  IS  found  within  the  jurisdiction  of  the  Court 
an;  the  decree ;  and,  if  the  Court  to  which  the 
is  sent  be  in  another  Zitlah,  the  decree  must  be 
to  the  principal  Court  of  original  jurisdiction  in 
•«fc  dblnct. 

Cjj^, — ^The  following  point  arises  in 
tvcQiion* proceedings,  and  is  referred  under 
Section  i,  Aft  X.  of  iS');.  The  decree- 
hidcr  obtained  a  decree  in  the  Jessore  Court 
flf  Small  Causes,  and  being  unable  to  satisfy 
fir  as  the  debtor  has  no  moveable  property 
•iihin  the  jurisdiction  of  that  Court,  he 
applied  for  and  obtained  a  certificate  under 
Seotan  20.  Act  XI.  of  1865.  That  certificate 
••lifedinthi?,  the  Kishnaghur,  Court,  and  the 
Clerk,  as  a  matter  of  course,  issued  execution, 


an  I  attached  the  moveable  properly  of  the 
judgment-dcblor,  within  the  limits  of  the  lat- 
ter Court.  Now,  ihere  cannot  be  the  smallest 
doubt  that  such  attachment  was  wholly 
illegal,  and  that,  under  the  above  certificate, 
no  action  whatsoever  could  have  been  taken 
by  this  Court,  inasmuch  as  immoveable  pro- 
perty lilone  could  have  been  taken  in  attach- 
ment according  to  the  express  provisions  of 
Section  20,  Act  XL  of  1865.  I  therefore 
directed  the  immediate  withdrawal  of  the 
attachment,  and  released  the  property. 

It  is  now  urged  that  the  decree-holder  is 
subjected  to  great  hardship,  inasmuch  as  the 
debtor  has  no  immoveable  property,  and  the 
moveable  property  within  the  jurisdiction 
of  this  Court  is  the  only  means  whereby 
the  decree  can  be  satisfied.  Now,  it  has 
been  twice  remarked  {vide  Sutherland's 
Small  Cause  Court  References,  pages  121- 
i37i  that  moveable  property  outside  the 
jurisdiction  of  the  Court  of  Small  Causes 
which  passed  the  decree  is  not  liable  to  be 
taken  in  execution.  The  opinion  expressed 
on  each  of  these  occasions  was  contained  in 
a  letter  of  the  High  Court,  and  was  in  the 
nature  of  an  obiter  dictum.  Before  the 
passing  of  the  recent  Act  (X.  of  1867),  it 
was  not  possible  to  obtain  a  binding,  deci- 
sion of  the  High  Court  on  the  point,  and 
such  a  decision  I  am  now  desirous  of  ob- 
taining, inasmuch  as,  though  I  have  hitherto 
acted  on  the  above  expressed  opinions  of  the 
High  Court,  it  is  a  considerable  hardship  to 
decree-holders  not  to  be  able  to  seize  in  ex- 
ecution moveable  property  outside  the  local 
limits  of  the  Small  Cause  Court  which  pass- 
ed the  decree.  It  may  be  remarked  that, 
in  Nuddea  and  Jessore,  such  local  limits  are 
comparatively  small,  being  cohterminous 
with  the  confines  of  the  sub-divisions.  As 
the  jurisdiction  of  Courts  of  Small  Causes 
is  exclusive,  and  not  concurrent,  it  appears 
hard  that  judgment-creditors  should  be 
limited  to  the  moveable  property  to  be  found 
within  such  small  boundaries.  I  am  well 
aware  that  these  are  rather  arguments  for 
changing  the  law  than  for  putting  an  in- 
terpretation upon  it ;  but,  on  the  present  oc- 
casion, I  mean  them  as  my  apology  for 
raising  a  point  that  might  seem  settled  by 
the  two  extra-judicial  opinions  above  refer- 
red to. 

These  opinions  would  seem  correct,  if  we 
look  only  to  the  wording  of  Section  19,  Act 
XI.  of  1865,  which  speaks  merely  of  "move- 
able property  within  the  jurisdiction  of  the 
Court    passing    the    decree."      Before    the 
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promulgation  of  the  above  remarks,  as  Judge 
of  the  principal  Court  of  Small  Causes  at  Jes- 
sore,  I  had  followed  the  procedure  laid  down 
in  Sections  284,  285,  286,  287,  288,  &c.,  of 
Act  VIII.  of  1 859.  Under  this  procedure,  the 
Court  to  which  the  application  for  execution 
was  transferred  could  clearly  take  in  ex- 
ecution moveable  property  within  its  own 
limits  and  outside  the  jurisdiction  of  the 
Court  of  Small  Causes,  which  passed  the 
decree.  As  Judge  of  the  principal  Court 
of  Small  Causes  at  Jessore,  I  now  beg  to 
solicit  the  opinion  of  the  High  Court  as  to 
whether  I  can  follow  this  procedure,  and  so 
enable  the  decree-holder  to  take  in  execution 
property  within  the  local  limits  of  the 
Kishnaghur  Court. 

Sections  284,  285,  &c.,  Ad  VIII.  of  1859, 
correspond  with  Sections  454»  455.  &c.,  of  the 
**  Amended  Code  of  Civil  Procedure"  pub- 
lished in  the  Gazette  extraordinary  of  India 
of  the  28th  April  1865,  which  latter  Sec- 
tions are  expressly  made  applicable  to  Courts 
of  Small  Causes.  In  the  statement  of  "  ob- 
jects and  reasons"  appended  to  this  Bill,  it 
was  remarked  by  a  learned  Counsellor  that 
the  aflfixing  of  the  letters  S.  C.  C.  (Small 
Cause  Court)  to  the  Sections  of  the  publish- 
ed Bill  might,  until  the  Bill  became  law,  be 
some  guide  to  the  Judges  of  these  Courts 
in  deciding  how  far  the  procedure  of  the 
regular  Courts  was  applicable  thereto.  The 
above  letters,  being  affixed  to  the  Sections 
in  question,  will  show  that  I  am  not  wholly 
unsupported  in  the  view  which  I  have 
taken,  and  which  derives  considerable  force 
from  the  reflection,  that  it  could  scarcely 
have  been  the  intention  of  the  Legislature  to 
afford  less  facilities  for  satisfying  the  decrees 
of  Courts  of  Small  Causes,  than  are  under 
existing  procedure  afforded  for  the  execu- 
tion of  the  decrees  of  the  ordinary  Civil 
Courts.  I  may  be  permitted  to  remark,  in 
conclusion,  that,  under  the  Procedure  of  the 
English  County  Courts,  personal  property 
in  a  foreign  district  can  be  taken  in  ex- 
ecution (see  Broom's  Practice  of  the  County 
Courts,  page  234 ;  or  Davis's  ditto,  page 
138;   or   Pollock   and    Nicol's    ditto,  page 

The  case  ivas  referred  to  the  Full  Bench 
by  Peacock,  C.J,,  and  Hobhoitse,  J. : — 

In  the  first  letter  referred  to  by  the  Small 
Cause  Court  Judge  (reported  at  page  120 
of  Sutherland's  Small  Cause  Court  rulings) 
it  was  stated  that  "moveable  property,  be- 
yond the   local  limits  of  a  Small   Cause 


Court,  seems  not  to  be  liable  to.  be  taken 
in  execution."  That  was  a  mere  dictum, 
for  the  real  question  propounded  had  refer- 
ence, as  far  as  we  can  collect,  not  to  moveable 
properly,  but  to  immoveable  properly. 

In  the  second  letter  referred  to  by  the 
Judge  (/^/'(f/,  page  135)  it  is  stated,  '*  I  am 
"  to  add  for  your  information  and  that  of  tbc 
**  Moonsiff  that  it  has  been  ruled  that  moveabU 
"  property  beyond  the  local  limits  of  a  SmaH 
"  Cause  Court  is  not  liable  to  be  takeft! 
"  in  execution."  That  also  was  a  mere 
dictum ;  the  real  question  being  whether  a 
Clerk  of  a  Small  Cause  Court  could  si^n  a 
decree-certificate  to  be  sent  to  a  Mooasiff  for 
execution,  and  that  dictum  appears  to  have 
originated  from  the  dictum  in  the  former 
case. 

In  the  former  case,  the  question  before 
the  Court  arose  upon  the  construction   of 
Section  20,  Act  XI.  of  1865,  which  enacted 
that,  if,  after  the  sale  of  the  moveable  pro- 
perty of  a  judgment-debtor,  any  portion  fA 
the  judgment-debt  should  remain  due,  and  \ 
the  holder  of  the  judgment  should  desire  to 
issue  execution  upon  any  immoveable  pro« 
perty  belonging  to  the  judgment-debtor,  the 
Court,    on    the   application    of   the    holder 
of  such  judgment,  should  grant  him  a  copy 
of  the  judgment  and  a  certificate  of  any  sum 
remaining  due  under  it;  and  that,  upon  the 
presentation  of  such  copy  and  certificate  to 
any    Court    of    Civil    Judicature,    havin|^ 
general  jurisdiction  in  the  place  in  which  the  \ 
immoveable  property  of  the  judgment-debtor  j 
was  situate,  such  Court  should  proceed  to  | 
enforce  such  judgment  according  to  its  own  ' 
rules  and  mode  of  procedure  in  like  cases. 

That  Section  did  not  take  away  any  right, 
if  such  right  existed,  of  sending  a  decree 
from  one  Court  of  Small  Causes  for  execu- 
tion by  another  Court. 

By  Section  47  of  the  same  Ad,  it  was 
enacted  that,  except  as  thereinbefore  pro« 
vided,  the  provisions  of  the  Code  of  Civil 
Procedure  should,  so  far  as  the  same  are 
or  may  be  applicable,  extend  to  all  suits  , 
and  proceedings  under  the  Aft. 

There  was  nothing  in  Section  20  to  pre- 
vent the  applicability  of  the  Code  of  Civil 
Procedure  to  the  execution  of  decrees, 
so  far  as  moveable  property  was  con- 
cerned. 

Under  these  circumstances,  it  would  ap« 
pear  that  Section  286  of  Aft  VIII.  of  1859 
is  applicable  to  Courts  of  Small  Causesj  at 
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kast  as  to  moveable  property.  But  if  the 
Gooit  of  Small  Causes,  to  which  a  judgment 
it  sent  for  execution  by  another  Court  of 
Small  Causes,  is  not  in  the  same  district, 
meaning  (according  to  the  definition  in  Sec- 
tkm  386]  the  same  zillah,  the  judgment 
Must  be  sent  to  the  principal  Civil  Court 
cf  Original  Jurisdiction  in  the  district  in 
vfakh  the  applicant  may  wish  the  decree 
to  be  executed,  /.  e,,  to  the  Zillah 
Gout.  The  principal  Court  of  Small 
Causes  is  not  a  principal  Court  of  Original 
CrvU  Jurisdiction  within  the  meaning  of 
that  Section. 

Considering  the  two  letters  above  refer- 
Tcd  to.  we  think  that  this  case  ought  to  be 
Kot  for  the  decision  of  a  Full  Bench  as 
to  whether  moveable  property  in  another 
district  can,  under  Section  286,  be  seized 
k  execution  of  a  judgment  of  a  Small 
Cause  Court  in  another  district,  and  whether 
tte  judgment  of  a  Small  Cause  Court  can 
be  executed  against  moveable  property 
hr  aDocher  Court  within  the  same  district ; 
and,  if  so,  whether  it  can  be  executed  by 
another  Small  Cause  Court,  or  only 
If  some  other  Court  having  general  juris- 
iidiOD. 

Thi  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Peacock,  C.  J. — It  appears  to  us  that 
Sactioii  19  of  Ad  XL  of  1865  provides 
ttreij  for  casea  in  which  the  party  in  whose 
faor  the  decree  is  given  wishes  to  have  im- 
mediate execution,  and  makes  an  application 
la  the  Court  for  it,  either  against  the  person 
ir  against  the  moveable  property  of  the 
fckor.  The  Judge  of  a  Small  Cause  Court, 
ai  regards  immoveable  property,  has  not  the 
auDe  power  as  the  ordinary  Courts.  He  is 
■  aot  amhorized  to  seize  or  sell,  or  to  deal  with 
aamoveable  property  in  execution  as  the 
•ter  Courts  are.  But  if  there  is  immove- 
•bte  property  within  the  district,  and  the 
•oweable  property  within  his  district  is  not 
•icient  to  satisfy  the  decree,  then  he  may 
■*!  a  copy  of  the  judgment,  with  a  certi- 
fcaie  of  the  amount  which  remains  due 
Jfcr  it,  to  any  Court  of  Civil  Judicature 
■nag  general  jurisdiction  in  the  place  in 
^Mch  the  immoveable  property  of  the  judg- 
■eai-debtor  is  situate,  in  order  that  it  may 
K  executed  by  that  Court. 

By  Section  47  of  Act  XL  of  1865   the 

Il^visiona  of  the  Code  of  Civil   Procedure 
aae,  10  far  as  they  are  applicable,  extended 
^  all  suits  and   proceedings   in  the  Small 
Vol  IX. 


Cause  Courts  in  the  mofussil.  Therefore, 
notwithstanding  Sections  19  and  20,  the  pro- 
visions of  Section  286  of  Act  VllL  of  1859 
apply  to  these  Courts ;  and  by  virtue  of  that 
Section,  if  there  is  no  sufficient  property 
within  the  jurisdiction  of  the  Small  Cause 
Court  to  satisfy  the  decree,  the  judgment 
may  be  sent  by  the  Small  Cause  Court  to 
any  other  Court  indicated  by  the  applicant 
for  execution  if  such  Court  be  within  the 
same  district.  If  the  Court  to  which  the 
execution  is  sent  is  not  within  the  same 
district,  that  is  not  within  the  same  zillah, 
then  the  Court  of  Small  Causes  is  to  send 
its  judgment  to  the  principal  Civil  Court  of 
Original  Jurisdiction  in  the  distrift  in  which 
the  applicant  may  wish  to  have  his  decree 
executed. 

In  this  case,  the  decree  was  sent  for  exe- 
cution from  the  Small  Cause  Court  of 
Jessore  to  the  Small  Cause  Court  of  Kish- 
naghur.  The  Judge  of  the  latter  Court 
was  very  right  in  not  executing  the  decree, 
inasmuch  as  the  two  Courts  of  Small  Causes 
were  not  within  the  »same  district.  The 
decree  ought  to  have  been  sent  to  the  prin- 
cipal Court  of  Original  Jurisdiction  of  the 
district  in  which  the  property  intended  to 
be  seized  in  execution  was  to  be  found,  and 
that  was  the  Court  of  the  Civil  Judge  of 
Zillah  Nuddea. 

We  think  that  the  Judge  of  a  Small 
Cause  Court  may  send  a  decree  to  another 
Court  for  execution,  if  no  property  is  to  be 
found  within  the  jurisdiction  of  his  own 
Court  sufficient  to  satisfy  it.  If  the  Court 
to  which  it  is  sent  be  not  a  Court  in  the  same 
district,  the  decree  must  be  sent  to  the 
principal  Court  of  Original  Jurisdiction  in 
the  district  in  which  it  is  intended  to  be 
executed. 

An  expression  of  tKis  opinion  may  be 
sent  to  the  Judge  of  the  Small  Cause  Court; 
but  this  decision  will  not  be  binding  upon 
any  individual  party,  as  the  case  has  bjsen 
referred  without  giving  the  Court  the  names 
of  the  parties. 

The  Judges  for  the  future  should  be  care- 
ful in  sending  up  references  to  this  Court 
in  Small  Cause  Court  cases  to  give  the 
names  of  the  parties,  so  that,  by  giving  no- 
lice,  they  may  have  an  opportunity  of  ap- 
pearing and  arguing  the  case  before  this 
Court, 
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The  30th  January  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  theHon'bleW.  S.  Seton-Karr, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
C.  Hobhouse,  Judges. 

Execution  of  decree— Liability  of  personal  pro- 
perty after  discharge  of  debtor. 

Reference  from  Mr,  C.  D.  Linton,  Judge 
of  the  Court  of  Small  Causes  at  Meher- 
pore, 

Janokee  Sing  Roy,  Plaintiff, 

versus 

iCaloo  Mundle,  Defendant. 

After  a  debtor  has  been  arrested  in  execution  of  a 
decree  and  discharged  at  the  request  of  the  creditor,  his 
personal  property  may  be  taken  in  execution  under  the 
same  decree. 

Ccue. — In  this  case  the  plaintiff,  in  pur- 
suance of  the  provisions  of  Section  201,  Act 
VIII.  of  1859,  applied  that  the  decree  be 
enforced  by  the  imprisonment  of  the  defend- 
ant, and  the  defendant  was  accordingly  arrest- 
ed and  imprisoned  for  a  period  of  4  months  and 
25  days,  when  he  was,  at  the  request  of  the 
plaintiff',  released;  and  the  plaintiff  now 
applies  for  an  attachment  of  his  moveable 
property,  and  bis  pleader  argues  that,  as  the 
decree  is  for  more  than  50  rupees,  and  the 
defendant  was  not  imprisoned  for  the  full 
term  mentioned  in  Section  278  of  Act  VIII. 
of  1859,  viz.,  6  months,  his  client  is  entitled 
to  the  attachment  asked  for,  notwithstanding 
the  defendant  was  released  at  his  request 
after  being  imprisoned  for  the  period  above 
stated. 

In  the  matter  of  Dwarkalal  Mitter,  page 
109,  Bourke's  Reports,  it  was  held  that  a  pri- 
soner, once  discharged  on  non-payment  of  his 
subsistence-money,  cannot  be  re-arrested; 
nor  can  a  new  writ  be  issued  against  him 
for    the   former    debt— the    Chief    Justice, 


Sir  Barnes  Peacock,  remarking  "  the  principU 
"  applying  here,  that  no  man  should  be  twio 
"  vexed  on  the  same  charge,  is  a  proper  one, 
"  and  the  rule  must  be  refused ;"  and  from  thi 
remarks  made  by  the  Hon'ble  Mr.  Justici 
Morgan  (now  Chief  Justice  of  the  Agra  Higl 
Court),   it  might  be  inferred  that  a  relej 
amounts  to  a  renunciation  of  the  cause 
action  against  a  prisoner,  and  a  discharge 
merely  to  a  liberation  from  custody,  subje< 
to  the  plaintiff's  clafm;  and  I  am  of   t1 
opinion   as  the   defendant  was   dischargee 
from    the    custody   at   the    request   of    th< 
plaintiff,  and   not  on  failure  of  payment 
diet-money,  see  also  Shillock  vs.  Passmore, 
C.  and   P.    289-293,   where  the  Jury  wei 
told  that,  in  estimating  the  damages,    the] 
might  take  into  consideration  that,  as  th< 
plaintiff  was  finally  released  by  consent,  hi 
gained   the  ad¥antage  of  having  his  goodj 
no   longer   liable,    which   they  would   hav 
been  if  he  had  been  discharged  by  the  Coutt 
as  he  had  himself  desired.      However,  01 
the  pleader's  application,  I  beg  to  solicit  th< 
opinion  of  the  High  Court,  whether  the  at- 
tachment applied  for  may  issue. 

This  case  was  referred  to  the  Full  Bend 
by  L.  S.  Jackson  and  Markby,  J  J. 

Markby,  J. — In  this  case  the  plaintiff,  havii 
obtained  a  decree  for  a  sum  exceeding  Rupe< 
50  in  the  Small  Cause  Court  of  Meherpoj 
applied  to  the  Judge  to  enforce  the  decree  bj 
imprisonment  of  thedefendant,  and  the  defend^ 
ant  was  accordingly  arrested  and  imprisone< 
for  a  period  of  four  months  and  twenty-fiv( 
days,   when  he  was,  at  the  request  of  thi 
plaintiff,  set  at  liberty.     The   plaintiff  thei 
applied  to  the  Judge  for  an  attachment 
the  defendant's  moveable  property  in  execuJ 
tion  of  the  same  decree. 

The  Judge  of  the  Small  Cause  Court  hasj 
on  the  authority  of  a  decision,  In  the  Mattel 
of  Dwarkalal  Mitter,  Bourke's  Reports,  p] 
109,  refused  the  application,  being  of  opinioi 
that  a  release,  at  the  request  of  the  creditor] 
amounted  to  a  renunciation  of  the  cause  of 
action,    whereas    a   discharge    was    merel] 
liberation  from  custody.     He  has,  however[ 
under  Act  X.  of  1867,  asked  our  opinioi 
whether,    under    the   above  circumstances^ 
the  attachment  ought  to  issue. 

The  question  turns  entirely  upon  th< 
meaning  to  be  given  to  the  word  "  dis^ 
charged"  in  Section  282  of  Act  VIII.  o\ 
1859.  That  Section  provides  that  a  defend- 
ant once  "discharged  shall  not  again  be 
*'  imprisoned  on  account  of  the  same  decree, 
'•but    his    property    shall    continue    liable. 
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"under  ihe  ordinary  rules,  to  attachment 
"and  sale,  until  the  decree  shall  be  fully 
*•  aiisfied/' 

The  case  has  not  been  argued  before  us, 
btit  we  have  considered  it  with  reference  to 
tbe  decision  quoted  from  Bourke's  Reports 
sod  the  language  of  the  Act. 

We  are  by  no  means  sure  (the  report 
being  somewhat  obscure)  what  was  precisely 
the  nature  of  the  application  or  the  decision 
in  Dwarkalal  Mitter's  case.  But  from  the 
observations  of  Morgan,  J.,  the  application 
would  seem  to  have  been  treated  as  having 
been  substantially  for  an  attachn>ent  of  the 
debtor's  property,  and  to  have  been  refused 
OB  the  ground  of  a  distinction  between  a 
** release*  under  Section  278,  and  such  a 
"discharge"  as  is  referred  to  in  Section 
181. 

By  Section  278  it  is  provided  that  "  a 
*ddendant  shall  be  released  at  any  time  on 
[  "ibc  decree  being  fully  satisfied,  or  at  the 
"  reqoest  of  the  person  at  whose  instance  he 
"may  have  been  imprisoned,  or  on  such 
•*  person  omitting  to  pay  the  allowance  as 
*ibove  directed." 

The  debtor  in  that  case  had  been  released 
on  account  of  the  non-payment,  by  the  cre- 
ietor,  of  his  subsistence-money,  and  the 
karaed  Judges  who  decided  it  seem  to  have 
considered  that  Section  282  did  not  apply 
to  debtors,  who  had  been  released  under 
Section  278,  who  must  be  considered  to  be 
absolved  from  all  further  liability,  both  of 
ferson  and  property,  under  the  decree. 

If  that  be  the  decision  of*  those  learned 
Jsdges,  we  feel  bound,  with  the  greatest 
lespcct  for  their  opinion,  to  dissent  from  it. 
la  ibe  first  place,  such  a  construction  would 
be  a  complete  inversion  of  the  ordinary 
^  farce  of  the  words  "release'*  and  "  discharge." 
i  Whether  these  words  be  used  as  legal  terms 
»r  not,  the   word  *'  discharge"  has  a  more 

era!  signification  than  the  word  **  release." 
ordinary  meaning  of  the  •  word  "  re- 
fctae,"  when  used  with  reference  to  a  person, 
k  to  "  set  at  liberty,"  whereas  the  meaning 
ll  the  word  *'  discharge"  is  ordinarily  "  to 
Atoive  from  liability."  In  the  second  place, 
I»crefer  to  the  preceding  Sections  of  the  Act, 
^  find  the  words  "release"  and  "dis- 
cfcarge"  used  without  reference  to  any  such 
t6nction.  Thus,  when  a  creditor  applies 
far  his  discharge  under  Section  273,  the  Court 
to^,  nnder  Section  274,  call  upon  the  creditor 
toabow  cause  why  he  should  not  be  discharg- 
«li  and  pending  **  any  enquiry"  which  the 


Court  may  consider  it  necessary  "  to  make, 
the  Court  may  either  leave  the  debtor  in  • 
custody,"  or  if  he  furnish  good  and  sufficient 
security,  "  the  Court  may  release  the  defend- 
ant on  such  security."  It  is  impossible  to 
say  that  a  release  upon  security,  pending  an 
enquiry,  can  be  anything  more  than  a  re- 
lease from  custody  only. 

It  has  been  said,  if  the  word  "  released  '*  be 
not  so  construed  in  Sedtion  278  as  to  absolve 
the  debtor  from  all  further  liability,  it  would 
lead  to  great  injustice  and  oppression.  By 
this  I  understand  that  it  is  considered  that 
it  would  give  the  creditor  greater  power  over 
his  debtor  than  the  Legislature  intended  he 
should  have.  That  can  only  be  judged  by 
comparing  the  powers  which  would  result 
from  this  construftion  with  the  powers  ex- 
pressly conferred  upon  the  creditor.  They 
are  very  wide.  He  may  seize  the  person  of 
his  creditor,  and  keep  him  in  prison  for  two 
years  if  the  amount  of  the  decree  exceed 
Rupees  500 ;  for  six  months  if  the  amount  of 
the  decree  exceed  Rupees  50 ;  and  for  3  months 
if  it  be  for  any  lesser  sum,  and  concurrently 
with  the  imprisonment,  as  well  as  after  the 
term  of  imprisonment  has  expired,  the  debtor's 
property  may  from  time  to  time  be  attached 
until  the  decree  is  satisfied. 

These  are  remedies  not  considered  to  be 
oppressive  on  the  debtor,  but  they  are  obvi- 
ously more  severe  than  that  which  would 
result  from  allowing  a  creditor  to  execute  his 
decree  against  the  debtor's  property  after  he 
has  suffered  a  portion  only  of  the  imprison- 
ment allowed  by  the  law. 

There  is  but  little  analogy  between  the  ' 
English  Law  and  the  Law  of  this  country 
upon  this  subject.  Even  in  England,  as  is 
pointed  out  in  the  case  of  Thompson  versus 
Parish,  reported,  in  the  Law  Journal  Re- 
port, Volume  28,  Common  Pleas,  153, 
taking  a  debtor  in  execution  is  not  an  extin* 
guishment  of  the  debt,  as  has  been  sometimes 
said,  but  merely  bars  any  other  remedy 
against  the  debtor  ;  or  as  it  is  put  by  Chief 
Justice  Hobart  at  page  83  of  his  Reports, 
"  the  Capias  executed  and  the  body  taken 
stops  as  against  him  all  other  execution 
but  itself;"  or  as  Mr.  Justice  Willes  puts  . 
it  in  the  case  of  Thompson  versus  Parish, 
**  the  creditor,  having  made  his  eledion 
"  to  proceed  by  writ  of  Capias  ad  saiis- 
''faciendum,  is  bound  by  his  eleftion,  and  has 
"  that  remedy  only."  But  the  doctrine,  that 
taking  the  body  in  execution  is  a  final 
eledion  to  take  that  remedy  only,  has  no 
application  here,  where  execution  against  tbe 
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person  and  the  properly  of  the  debtor  are 
allowed  to  proceed  concurrently. 

It  must  also  be  reipembered  that  the  posi- 
tion of  a  creditor  here,  who,  in  execution  of  a 
decree,  causes  his  debtor  to  be  imprisoned, 
is  very  different  from  that  of  a  creditor  who 
takes  the  body  of  his  debtor  under  a  writ  of 
Capias  ad  satisfaciendum  in  England.  The 
creditor  here  can  only  retain  his  debtor  in 
prison,  upon  condition  of  paying  the  cost  of 
his  maintenance  whilst  he  remains  in  cus- 
tody ;  there  is,  therefore,  less  reason  than  in 
England  for  holding  that  the  arrest  in  execu- 
tion, when  once  made,  is  the  only  satisfaction 
which  the  creditor  is  permitted  to  seek. 

We  are  of  opinion  that  the  arrest  of  the 
debtor  in  execution,  under  the  Code  of  Civil 
Procedure,  was  not  intended  by  the  Legisla- 
ture to  operate  in  any  case,  either  as  a  satis- 
faction of  the  debt,  or  as  a  bar  to  any  other 
remedy,  but  merely  as  a  collateral  means  of 
compelling  the  debtor  to  make  a  full  and  fair 
disclosure  of  his  property  so  as  to  enable  his 
creditor  to  get  his  money.  If  he  makes  such  : 
a  disclosure,  he  is  at  once  entitled  to  be  setr 
at  liberty. 

We  consider  that  the  Legislature  did  not 
intend  any  distinction  between  a  release  and 
a  discharge,  but  that  throughout  those  Slc- 
tions  those  words  are  to  be  considered  as  used 
in  the  sense  of  "  set  at  liberty"  only,  without 
absolving  the  debtor  from  all  further  lia- 
bility under  the  decree. 

We,  therefore,  think  that  the  application 
for  an  attachment  in  this  case  ought  to  have 
been  granted ;  but,  as  our  opinion  is  thus  at 
variance  with  what  we  understand  to  have 
been  the  decision  in  the  case  referred  to,  we 
think  it  desirable  that  the  question  should 
be  laid  before  a  Full  Bench  whether,  after  a 
debtor  has  been  arrested  by  his  creditor  and 
set  at  liberty  at  the  request  of  the  creditor, 
an  attachment,  in  respect  of  the  same  debt, 
can  be  issued  at  the  suit  of  the  same  creditor 
against  the  debtor's  personal  property. 

The  judgments  of  the  Full  Bench  were 
delivered  asfolloivs : — 

Peacock,  C  y.  (Macpherson  and  Hob- 
house,  y  J.,  concurring), — The  question  which 
is  propounded  for  theopinionof  iheFull  Bench 
is  whether,  after  a  debtor  has  been  arrested 
by  his  creditor  and  set  at  liberty  at  the  re- 
quest of  the  creditor,  an  attachment  in  execu- 
tion in  respect  of  the  same  debt  can  be  issued 
at  the  suit  of  the  same  creditor  against  the 
debtor's  personal  property. 


The  question  seems  to  have  been  raise<l 
by  the  Judge  of  the  Small  Cause  Court,  and 
to  have  been  referred  to  this  Court  for  ax& 
opinion,  in  consequence  of  a  decision  in  the 
case  of  Dwarkalal  ^iitter  reported  in 
Bourke's  Reports,  page  109. 

I  certainly  was  surprised  to  find  that  thclj 
question  had  been  raised,  for,  so  far  as  I  wats-.j 
concerned,  I  never  entertained  ar  doubt  upon 
the  subjeft.  The  rule  is  very  clearly  laid 
down  in  Section  282  of  the  Code  of  Civil 
Procedure.  It  says  that  "  a  defendant  once 
''  discharged  shall  not  again  be  imprisoned  on 
*'  account  of  the  same  decree,  except  under 
"  the  operations  of  the  last  preceding  Sedi on, 
''  but  his  property  shall  continue  liable,  under 
*'  the  ordinary  rules,  to  attachment  and  sale, 
"•The  decree  shall  be  fully  satisfied,  unless  the 
''  decree  shall  be  for  a  sum  less  than  one 
"  hundred  rupees  on  account  of  a  transaction 
"  bearing  date  subsequently  to  the  passing  of 
"  this  Act/' 

In  the  case  -referred  to,  that  of  Dwarkalal, 
reported  at  page  109  of  Bourke's  Reports 
for  1865,  the  defendant  in  the  suit  had  been 
arrested  for  non-payment  of  the  amount  of  a 
decree;  but  in  consequence  of  the  creditor's  not 
havingdeposiied  subsistence-money  according 
tolaw,he  was  discharged, and  the  question  was 
whether  he  could  be  re-taken.  A  rule  issued, 
calling  on  the  prisoner  to  show  cause  why 
he  should  not  be  re-arrested  on  the  old  writ, 
or  why  a  new  writ  should  not  be  issued  in 
execution  of  that  decree.  It  appeared  to  me 
that  the  prisoner,  having  once  been  dis- 
charged, came  clearly  within  the  rule  laid 
down  in  Sedion  282,  and  that  he  could  not 
be  re-taken,  and  upon  that  question  only  I 
expressed  my  opinion.  I  said :  **  I  am  of  opi- 
'•  nion  that  the  rule  ought  to  be  refused.  To 
*'  grant  the  application  would  necessarily  lead 
"  to  great  injustice  and  oppression.  It  would 
"  enable  a  creditor  to  drag  a  debtor  before  the 
"  Court  as  often  as  he  pleased,  simply  for  the 
*'  purpose  of  harassing  him.  In  the  Mofussil, 
"  where  the  Courts  are  far  apart  and  means  of 
"  access  difficult,  this  would  be  an  intolerable 
^*  hardship.  The  Legislature  could  never  have 
*<  contemplated  such  a  state  of  things.  In 
''  England,  the  discharge  of  a  man's  person 
"  once  from  execution  is  a  discharge  for  ever. 
**  The  principle  applying  here,  that  *  no  man 
'*  should  be  twice  vexed  on  the  same  charge, 
"  is  a  very  proper  one,  and  the  rule  must  be 
"  refused.'  "  These  remarks  were  applicable 
to  the  question  then  before  the  Court,  namely, 
whether  the  prisoner  could  be  re-taken  and 
his  person  seized  in  execution,   he  having 
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been  once  discharged  in  consequence  of  the 
creditor  not  having  deposited  subsistence- 
Boney. 

Mr.  Justice  Morgan  seems  to  have  had 
iome  doubts  upon  the  question,  and  accord- 
bg  to  the  report,  as  given  in  Mr.  Bourke's 
Sqwits,  he  is  made  to  say :  *'  1  am  not  quite 
''satisfied  upon  the  point,  and  would  like  to 
""have  further  time  to  consider  whether  there 
'"is  anj  real  distinction  in  the  Act  between 
"the  worcs  'release'  and  'discharge/  In 
'•England,  when  a  f^//<ij issued,  the  plaintiff 
"vas  supposed  to  be  satisfied.  That  did  not 
••  seem  to  be  so  here.  The  terms  of  Act  VIII. 
•*of  1859  seem  to  imply  the  power  to  arrest 
"both person  and  property,  and  it  seems  to  me 
"that  the  arrest  of  the  person  is  not  the  full 
"satisfaction  here  that  itis  under  English  Law. 
"l  have  doubts  upon  the  subject,  but  I  do  not 
"wish  to  oppose  the  judgment  of  my  learned 
■brethren." 

Mr.  Justice  Phear  said :  "  I  concur  with  the 
*  Chief  Justice.  The  rule,  if  granted,  would 
"base,  as  already  pointed  out,  only  one  result. 
"I think,  therefore,  it  should  be  refused;'*  so 
that  really  the  question  turned  simply  upon 
Jbe  point  whether  a  prisoner  once  discharg- 
ed from  custody  for  want  of  deposit  of  sub- 
Mtence-money  could  be  re-taken.  If  he 
coald  be  taken  once,  he  might  be  discharged 
igain  the  next  day,  or  the  next  week,  and 
uen  taken  a  third  time  and  let  out,  and  so 
Ob  interminably,  just  as  his  creditor  might 
choose. 

It  appears  to  me  that,  that  docs  not  ailect 
disease,  where  the  creditor  simply  seeks  to 
k«H  his  decree  satisfied  by  levying  execu- 
tion upon  the  property. 

«  An  answer  will  be  sent  to  the  Small  Cause 
CocDt  that,  after  a  debtor  has  been  arrested 
in  execution  of  a  decree,  and  discharged 
at  the  request  of  the  creditor,  his  personal 

^^  property  may  be  taken  in  execution  under 
tke  same  decree. 

StioH-Karr^  J, — I  am  of  the  same  opi- 
lioQ.  As  I  understand  the  reference,  the 
ScoioDs  of  Act  VIII.  of  1859  applying  to 
iks  case  are  278  and  2%2,  The  debt  is 
kr  money  exceeding  50  rupees,  and,  conse- 
<Kniiy,  the  defendant  was  liable  to  be 
^>ci5oned  for  a  period  not  exceeding  6 
lioaths. 

He  was  released  from  imprisonment  after 
fev  months  and  twenty-five  days,  and,  as 
I  lead  those  Sections,  this  release  of  his 
]Knon  did  not  bar  the  attachment  of  his 
paiODal  property  to  make  good  the  debt. 


Jacksortj  y. — I  am  of  the  same  opinion  as 
the  Chief  Justice. 

I  desire  simply  to  add  that  I  never  should 
have  entertained  any  doubts  upon  this  point 
myself ;  but  in  consequence  of  the  expression 
of  opinion  attributed  to  Mr.  Justice  Morgan 
arid  to  the  tenor  of  the  decision,  as  we  find 
it  in  the  somewhat  obscure  report  of  Mr. 
Bourke,  it  appeared  to  me  that  some  doubt 
had  been  thrown  upon  the  ability  of  the 
Court  to  issue  a  warrant  either  attains t  the 
person  or  the  goods  of  the  debtor  under 
the  circumstances  stated. 

I  entirely  concur  in  the  opinion  that  has 
been  expressed  by  the  Chief  Justice. 


The  30lh  January  1868.* 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  F.  B.  Kemp, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
F.  A.  Glover,  Judges. 

Review  beyond  prescribed  period— Appeal — Ex- 
position of  new  Law  governing  Reviews — 
Sections  377  and  378,  Code  of  Civil  Proce- 
dure. 

Case  No.  1395  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Principal  Sudder  Ameen  of 
East  Burdivan^  dated  the  2jth  of  January 
i866y  reversing  a  decision  of  the  Sudder 
Ameen  of  that  District^  dated  the  28th 
August  iS6^, 

Shama  Churn  Chuckerbutty  and  others 
(Defendants),  Appellants, 


versus 

Bindabun  Chunder  Roy  and  another 
(Plaintiffs),  Respondents, 

Bahoo  Onookool  Chunder  Mookerjee 
for  Appellants. 

Bahoo  Romesh  Chunder  Mitter 
.for  Respondents. 

An  appeal  lies  from  the  order  of  a  Ix)wer  Court  decid- 
ing what  is  just  and  reasonable  cause  for  admitting  an 
application  for  review  after  the  prescribed  period  of  90 
days  have  elapsed,  and  an  Appellate  Court  has  power  to 
took  at  the  reasonableness  or  sufficiency  of  the  cause  as- 
signed for  admitting  such  review.     Sections  377  and  37S 

*  This  case  was  heard  on  the  13th  August  1867. 
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of  Act  VI 11.  of  1859  must  be  read  separately,  the  words 
"whether  for  rejecting  the  application  or  granting  the 
review  shall  be  final "  applying  solely  to  the  application 
under  Section  378,  and  not  to  the  application  under 
Section  377 ;  and  the  latter  Section  relates  only  to  the 
question  of  the  time  at  which  the  Court  is  first  asked  to 
review  its  judgment. 

A  new  exposition  of  the  law  by  the  High  Court  is 
not  a  just  and  reasonable  cause  for  not  having  ap- 
plied for  a  review  within  the  period  of  90  days;  but, 
when  a  review  has  been  properly  granted,  the  case 
should  be  governed  by  any  new  exposition  of  the  law 
which  may  have  been  laid  down  since  the  date  of  the 
original  decision. 

This  case  was  re/erred  to  the  Full  Bench  by 
Kemp  and  Glover^  J7* 

This  was  a  suit  for  resumption,  and  was 
decided  against  the  ryot,  on  his  failing  to 
establish  his  lakheraj  tide. 

More  than  two  years  after  (the  Full  Bench 
ruling  of  this  Court  in  the  case  of  Maha- 
ranee Dassee  having  in  the  interim  explain- 
ed the  meaning  of  the  law  in  resumption- 
suits),  the  ryot  applied  to  the  Sudder  Ameen, 
not  the  same  officer  who  had  given  the  pre- 
vious decision,  for  a  review  of  judgment,  and 
the  Sudder  Ameen,  holding  that  there  was 
good  and  sufficient  cause  shown  for  the  de- 
lay, admitted  the  application,  and  on  it 
reviewed  and  reversed  his  predecessor's  judg- 
ment, following  the  precedent  laid  down  in 
the  Full  Bench  ruling  above  referred  to. 

On  appeal,  the  Principal  Sudder  Ameen 
held  that  the  mere  fact  of  a  new  exposition 
of  the  law  having  been  made  by  the  High 
Court  was  no  good  reason  for  admitting  an 
application  for  review  after  90  days  had 
elapsed  from  the  date  of  the  original  judg- 
ment. He  also  held  that  the  Lower  Couri 
was  not  justified  in  reversing  the  original 
decision  on  the  strength  of  a  ruling  which 
was  not  in  existence  at  the  time  that  de- 
cision was  passed. 

This  decision  of  the  Principal  Sudder 
Ameen  is  in  accordance  with  one  of  a  Divi- 
sional Bench  of  this  Court,  dated  the  17th 
August  1866,  Onoop  Chunder  Paul  versus 
Ekkouree  Sing  (VI.  W.  R.  167);  but,  as 
we  are  not  prepared  to  assent  to  the  ruling 
there  laid  down,  we  refer  the  question  for 
the  authoritative  opinion  of  a  Full  Bench. 

There  are  two  questions  involved — 

First. — Who  is  the  authority  to  decide 
what  is  just  and  reasonable  cause  for  admit- 
ting an  application  for  review  after  the  pre- 
scribed 90  days  have  elapsed  i  Section  3^7, 
Act  Vni.  of  1859. 

Second, — The  application  being  admitted, 
is  not  the  case  in  all  respects  a  new  one, 


and  liable  to  be  governed  by  any  exposition 
of  the  law  by  a  Full  Bench  ruling  of  tli€ 
High  Court,  which  may  have  been  published 
since  the  date  of  the  original  decision  .^ 

It  appears  to  us  that  the  Court  passings 
the  decree  is  the  only  authority  to  decid^ 
what  is  not  just  and  reasonable  cause  for 
delay  of  more  than  90  days ;  and  that,  "w 
ther  its  reasons  for  allowing  the  indulgei 
be  good  or  bad,  there  is  no  appeal  from  them  d 
and  this  seems  to  follow  from  the  wording-  ttt 
Section  378  of  the  Code;  for,  if  an  order  of 
Court  admitting  or  rejecting  a  review  be| 
not  subject  to  appeal,  there  is  no  reason  why^ 
the  preliminary  questi'on  of  lime  should  tie: 
so  subject  either.  If  the  Court's  order  is 
final  in  the  one  case,  it  must  be  so  in  the 

other. 

• 

We  think,  therefore,  that  a  Court  of  Ap* 
peal  has  no  jurisdiction  to  interfere  with  a, 
Lower  Court's  discretion  in  the   matter  of 
time.  I 


On  the  second  point,  we  are  of  opinion  that, 
when  a  Lower  Court  has,  for  what  it  con- 
siders to  be  "good  and  sufficient"  reasons, 
admitted  a  review,  the  case  is  to  all  intents 
and  purposes  re- tried,  and  that  there  ia 
nothing  to  prevent  the  Court  from  applying 
to  the  case  any  precedent  of  authority  which 
may  have  been  promulgated  since  the  date  of 
the  original  decision.  A  Full  Bench  rul- 
ing doeTs  not  irrake  new  law,  but  expounds 
the  meaning  of  what  is  already  existing. 

No  doubt,  it  may  be  objectionable  ,that 
cases  long  ago  decided  should  be  liable  to 
alteration  or  reversal  in  review ;  but  there 
appears  to  us  nothing  in  the  lav/  which  for- 
bids a  Court  passing  a  decree  from  after- 
wards reviewing  its  order  at  any  subsequent 
time,  on  "just  and  reasonable  cause"  being 
shown  for  the  delay  in  the  first  instance, 
and  for  "  good  and  sufficient  reason"  on  the 
merits  of  the  decision  itself;  and  in  neither 
case  dpe&  it  appear  to  us  that  an  Appellate 
Court  has  jurisdiction  to  interfere.  The 
decision  thus  come  to  would,  of  course,  be 
appealable,  but  not  the  grounds  on  which 
the  case  was  allowed  to  be  re-heard. 


'\ 


The  jxidginents  of  the  Full  Bench  were  de- 
I  tie  red  as  folloivs  : — 

Peacocky  C.  y.  (Kemp,  y.,  concurring). — 
In  tliis  case  the  plaintiff  sued  to  resume 
invalid  lakheraj  granted  subsequently  to  the 
ist  December  1790. 

On  the  28th  of  April  1863,  he  obtained 
a  decree  in  his  favor.  No  appeal  was  pre- 
ferred against  that  decision,  which  was  in 
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^(ccordance  vith  law  as  it  had  been  expound- 
ri  by  the  late  Sudder  Court.  Some  time 
l&er  the  decision  of  the  28th  April  1863, 
tease  was  decided  by  a  Full  Bench  of  this 
Cooit  (Sonatun  Ghose  versus  Moulvie  Ab- 
iod  Furar,  2  Weekly  Reporter,  page  205), 
^diich  expounded  the  law  differently  from 
^  mode  in  which  it  had  been  laid  down 
k  prerlous  decisions  of  the  late  Sudder 
Coun.  In  consequence  of  that  decision  of 
the  Fall  Bench,  the  defendant  against  whom 
Ik  decree  of  the  23th  April  1863  was  pass- 
id  applied  to  the  Sudder  Ameen  to  review 
decision.  The  Sudder  Ameen  at  that 
Sme  vas  not  the  person  who  had  decided 
lie  case  originally,  but  was  a  new  officer 
jrho  had  succeeded  him.  The  application 
review  was  made  long  after  the  expira-* 
of  90  days  from  the  date  on  which  the 
ion  bad  been  given,  the  Full  Bench  de- 
on  not  having  been  given  within  that 
iod.  The  Sudder  Ameen  adnjitted  the 
icw,  but  it  does  not  appear  upon  what 
A  he  considered  that  the  delay  was 
Having  admitted  the  review,  it 
s  to  me  that  he  very  properly  acted 
the  exposition  of  the  law  by  the  Full 
,  because,  at  the  time  when  he  re-heard 
case,  he  was  bound  to  act  upon  the  law 
laid  down  by  the  Full  Bench  case,  which 
ti  not  alter  the  law  as  it  existed  at  the 
tee  when  the  cause  of  suit  arose,  but 
iBoanted  merely  to  a  new  exposition  of  the 
I*  itself.  An  appeal  was  preferred  from 
fc  decision  of  the  Sudder  Ameen,  and  was 
kard  by  the  Principal  Sudder  Ameen. 
He  thought  that  the  Sudder  Ameen  was 
Wdi^  in  applying  the  new  exposition  of 
te  law  to  the  old  case,  and  that  the  new 
t^N^iion  of  the  law  was  prospective.  He 
■*eat  farther,  and  decided  that  the  Sudder 
tAajeen  was  wrong  altogether  in  admitting  the 
ittriew  after  the  expiration  of  90  days  with- 
>tttt  loi&cicnt  cause,  and  he  held  that  the  fact 
oftke  defeodant  not  being  aware  of  the  law 
iiaewly  expounded  by  the  Full  Bench  was  no 
OCBse  for  the  delay.     A  special  appeal  was 

erred  from  the  decision  of  the  Principal 
er  Ameen,  and  upon  that  the  case  has 
Jja  referred  by  a  Division  Bench  to  a  Full 
JBich  to  decide  two  questions :  firsi,  who 
«•  the  authority  to  decide  what  is  a  just 
*^  reasonable  cause  for  admitting  an  appli- 
^ition  for  review  after  the  prescribed  90 
^J5  have  elapsed  under  Section  377  of 
^  VIIL  of  1859;  and,  secondly,  the  appli- 
^''•wi  being  admhted,  is  not  the  case  in 
all  respects  a  new  one  and  liable  to  be 
P>«enjcd  by  any  exposition  of  the  law  by 


a  Full  Bench  ruling  of  the  High  Court, 
which  may  have  been  published  since  the 
original  decision  ? 

With  regard  to  the  second  question,  we 
have  already  expressed  our  opinion  that, 
if  the  Sudder  Ameen  was  right  in  admit- 
ting a  review,  he  was  right  in  acting  upon 
the  new  exposition  of  the  law. 

The  only  remaining  question,  then,  is 
whether  the  Sudder  Ameen  was  right  in 
admitting  the  review  after  the  expiration  of 
the  90  days,  and  if  he  was  wrong  whether 
the  Principal  Sudder  Ameen  or  this  Court 
can  deal  with  this  decision.  That,  as  it  ap- 
pears to  me,  depends  upon  the  construction 
of  Aa  VIII.  of  1S59,  Chapter  11.  The 
Sections  principally  bearing  on  the  case  are 

377  and  378. 

Section  377  says:  "The  application 
shall  be  made  within  90  days  from  the  date 
of  the  decree,  unless  the  party  preferring 
the  same  shall  be  able  to  show  just  and 
reasonable  cause,  to  the  satisfaction  of  the 
Court,  for  not  having  preferred  such  appli- 
cation within  the  limited  period."     Section 

378  says:  "If  the  Court  shall  be  of  opi- 
nion that  there  are  not  any  sufficient  ground 
for  a  review,  it  shall  reject  the  application, 
but  if  it  shall  be  of  opinion  that  the  review 
desired  is  necessary  to  correct  an  evident 
error  or  omission,  or  is  otherwise  requisite 
for'  the  ends  of  justice,  the  Court  shall 
grant  the  review,  and  its  order  in  either 
case,  whether  for  rejecting  the  application 
or  granting  the  review,  shall  be  final." 
Now,  it  appears  to  me  that  in  substance 
there  are  two  orders  in  this  case :  firsi,  the 
order  that  the  application  should  be  received ; 
secondly,  the  order  granting  the  review. 

We  are  not  dealing  with  the  first  order 
which,  alihough  not  formally  drawn  up,  is 
substantially  included  in  the  case.  Section 
368  of  the  Ad  says  that  "no  appeal  shall 
lie  from  any  order  passed  in  the  course  of  a 
suit  and  relating  thereto  prior  to  decree  ;^ 
but,  if  the  decree  be  appealed  against,  any 
error,  defect,  or  irregularity  in  any  such 
order,  affecting  the  merits  of  the  case  or  the 
jurisdiction  of  the  Court,  may  be  set  forth 
as  a  ground  of  objection  in  the  memoran- 
dum of  appeal." 

It  appears  to  me  that  the  order  admitting 
the  application  after  the  90  days  was  an 
order  prior  to  the  decree  upon  the  re-hearing 
of  the  case  upon  review,  and  therefore  that, 
under  Section  363,  that  order  was  appeal- 
able, unless  Section  377  has  left  it  wholly  to 
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the  discretion  of  the  Court  to  admit  a  review 
after  the  expiration  of  90  days,  whenever 
that  Court  shall  think  a  reasonable  excuse 
for  the  delay  is  made  out. 

It  is  suggested  by  my  honorable  col- 
league by  my  side  that  there  was  no  ground  of 
appeal  before  the  Principal  Sudder  Ameen ; 
that  the  Sudder  Ameen  was  .wrong  in  admit- 
ting the  review  after  the  expiration  of  90 
days,  but  the  Principal  Sudder  Ameen,  al- 
though there  .was  not  that  ground  of  appeal, 
did  expressly  decide  the  case  upon  that  point, 
as  well  as  upon  others.  Sitting  here  upon 
appeal  from  the  decision  of  the  Principal 
Sudder  Ameen  and  for  the  purpose  of  doing 
justice,  we  must  deal  with  the  case  as  if 
the  Principal  Sudder  Ameen  had  allowed 
the  grounds  of  appeal  before  him  to  be 
amended  and  an  additional  ground  of  ap- 
peal inserted,  namely,  that  the  Sudder 
Ameen  was  wrong  in  admitting  the  review 
after  the  expiration  of  90  days  without  suffi- 
cient cause;  and  then  his  judgment  would 
have  been  founded  upon  that  ground  of  ap- 
peal. Therefore  I  think  the  case  properly 
comes  before  us,  although  there  was  no  spe- 
cial ground  of  appeal  to  the  Principal  Sud- 
der Ameen  that  the  decision  of  the  Sudder 
Ameen  was  wrong  in  admitting  the  review. 

Then  come  the  questions  : 

I  si, — ^Was  there  just  and  reasonable  cause 
for  not  having  preferred  the  application 
within  the  limited  period  ? 

2ndly, — Can  this  Court  look  to  the  reason- 
ableness or  sufficiency  of  the  cause,  or  is  that 
question  left  wholly  and  entirely  to  the  dis- 
cretion of  the  Court  to  which  the  application 
for  review  is  made  ? 

Now,  it  appears  to  me  that  it  would  be 
very  dangerous  to  leave  the  justness  and 
reasonableness  of  the  excuse  for  the  delay 
to  the  discretion  of  the  Lower  Court.  It 
is  a  ground  of  the  greatest  importance 
that  decisions  which  have  been  passed  for 
many  years  should  not  be  opened,  unless 
some  sufficient  ground  be  shown  for  the 
delay  in  not  having  applied  earlier.  In  a 
case  before  the  Privy  Council,  reported  in 
Vol.  VII.  of  Moore's  Indian  Appeal,  page 
283  (Maharajah  Moheshur  Singh  versus 
the  Bengal  Government),*  one  of  the  points 
was,  whether  the  Commissioners  of  Revenue 
were  right  in  admitting  a  review  of  a  deci- 
sion in  a  resumption-suit  after  the  expiration 
of  90  days  without  sufficient  cause.  The  Lords 
of  the  Judicial  Committee  treated  the  admis- 

♦  See  3  W.  R.,  Privy  Council  cases,  page  45. 


sion  of  a  review  after  the  expiration  of  thre 
months,  which  was  the  time  allowed  by  Ifai 
Regulation  XXVI.  of  18 14,  as  an  interlock 
tory  order.  At  page  302  they  say :  "  BefioDi 
we  enter  into  particulars  of  that  question 
we  deem  it  right  to  notice  an  objection  whic^ 
''  was  taken  at  the  bar  on  the  "^art  of  thif 
"  respondents,  that  it  was  too  late  now  I4 
*'  impugn  the  regularity  of  the  proceedii^ 
"  to  grant  the  review ;  that,  if  the  appellaal 
"  deemed  himself  aggrieved  by  it,  he  ougbl 
"  to  have  appealed  at  the  time,  and  that  bl 
"  was  too  late  in  doing  so  after  a  decision  had 
"  been  pronounced  against  him. 

"  We  are  of  opinion  that  this  objectioi 
"cannot  be  sustained.  We  are  not  awaci 
•  of  any  law  or  regulation  prevailing  in 
"  India  which  renders  it  imperative  upon 
"  the  suitors  to  appeal  from  every  interlociH 
"  tory  order  by  which  he  may  conceivq 
"  himself  aggrieved  under  the  penalty,  if  Im 
"  does  not  so  do,  of  forfeiting  for  ever  the 
"  benefit  of  the  consideration  of  the  Appellate 
"  Court." 

The  Judicial  Committee  thought  that  the 
appellant  was  in  time,  after  the  decree  had 
been  passed  on  the  review,  to  take  objection: 
that  the  Court  was  wrong  in  admitting  the 
review  after  the  expiration  of  three  months 
without   reasonable    cause.     The   words   of 
Regulation  XXVI.  of  18 14,  so  far  as  they  re* 
fer  to  the  admission  of  the  review  after  the  ex- 
piration of  the  time  limited,  are  almost  identi- 
cal with  those  of  Section  377  of  the  present! 
Civil  Procedure  Code.     The  second  Clause 
directs  that  the  petition  for  review  shall  be 
presented  within  threj  calendar  months.    This 
provision,  however,  admits  of  an  eiteption, 
by  providing  that,   if  the  parties  preferring 
the  same  shall  be  able  to  show  just  and  rea- 
sonable cause  to  the  satisfaction  of  the  Court 
for   not   having   preferred   such   application 
within  the  limited  period,  such  review  will  be 
allowed.     The  Privy  Council  did  not  think 
that  the  words  "  to  the  satisfaction  of  the 
Court"  would  prevent  them  from  looking  into 
the  grounds  which  were  urged  as  an  excuse  for 
the  delay.     The  Lords  of  the  Judicial  Com- 
mittee say:  "  It  necessarily  follows  that,  if  the 
"  review  was  granted  without  due  regard  to 
"  the  regulations  governing  such  proceedings, 
"  it   and  all   that   has  been   done  under  it 
**  must  fall  to  the  ground."    That  is  at  page 
309.     Ic  appears  to  me  that  the  case  is  similar 
to  the  present,  and  that  the  T^'ords  to  which 
our  attention  has  been^called  in  Section  378, 
VIZ,,  *'  its  order  in  €rther  case,  whether  for 
rejecting   the   application   or   granting   the 
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i  ie?icw,  shall  be  final,"  are  applicable  only  to 
'  ibe  orders  (or  rejeciing  the  application  or 
■'  gramtng  the  review,  and  not  to  liie  decision 
'  as  lo  whether  there  was  just  and  reasonable 
caose  for  allowing  the  application  to  be  made 
A&  the  period  of  90  days  mentioned  in 
^Section  377. 

Now,  let  us  see  what  would  be  the  conse- 
quence of  holding  that  the  new  decision  or 
'the  new  exposition  of  the  law  by  the  Full 
Beach  was  a  sufficient  excuse  for  not  having 
spplied  for  the  review  of  judgment  within 
the  period  of  90  days.  If  it  was  a  suflicient 
excuse  for  not  having  applied  within  the 
period  of  90  days,  it  would  be  a  sufficient 
excQse  for  applying  to  review  every  judgment 
which  has  been  given  on  resnmption-suits 
within  the  last  fifty  years,  and  consequently 
almost  all  the  titles  which  depend  upon  de- 
crees in  resumption-suits  would  be  altogether 
iq>9et;  because,  if  we  hold  that  there  were 
sttfBctent  grounds  to  apply  for  a  review  of  the 
judgment,  in  consequence  of  that  decision 
we  most  also  hold  that  there  would  be  sufli- 
dcat  ground  for  applying  for  the  review  of 
every  judgment  of  the  same  character  which 
has  been  passed  within  the  last  fifty  years. 
No  title,  therefore,  would  be  safe  which  de- 
pends upon  a  decree  in  a  resumption-suit. 

The  Judicial  Committee  of  the  Privy  Council 
say  upon  that  point :  "  Let  us  now  address  our 
''attention  to  the  Regulations  which  have  been 
''passed  relative  to  the  question  of  granting  a 
"review.  It  must  be  borne  in  mind  that  a 
"review  is  perfectly  distinct  from  an  appeal  ; 
"it  is  quite  clear  from  the  Regulations  that 
**the  primary  intention  of  granting  a  review 
*'was  a  consideration  of  the  same  subject  by 
"the  same  Judge,  as  contradistinguished  to 
"an  appeal,  which  is  a  hearing  before  another 
"  tribunal.  We  do  not  say  that  there  might  not 
**  be  cases  in  which  a  review  might  take  place 
*"  before  another  and  a  different  J  udge,  because 
"death  or  some  other  unexpected  and  un- 
"avoidable  cause  might  prevent  the  Judge 
"who  made  the  decision  from  reviewing  it; 
^but  we  do  say  that  such  exceptions  are  al- 
"lowable  only  ex  necessitate  In  this  case, 
"there  was  the  exception,  for  the  SudJer 
"  Ameen  who  had  passed  the  decision  had  left 
"the  station,  and  a  new  Sudder  Ameen  had 
*•  been  put  in  his  place."  The  Judicial  Com- 
mittee go  on  to  say  :  *'  We  do  say  that  in 
"all  practicable  cases  the  same  Judge  ought 
"  to  review ;  and  that,  for  the  attainment  of 
"that  object,  expedition  in  presenting  a  peti- 
"  tkm  for  the  review  is  indispensable,  and 
**the  only  practicable  course  for  attaining 

Vol  IX. 


"  that  end  by  accelerating  the  hearing  of  the 
"  review  before  accident  or  unexpected 
"  events  shall  have  removed .  the  original 
"  Judge.  Looking  at  all  these  circumstances, 
**  we  should  naturally  expect  to  meet  in  the 
**  Regulations  upon  this  subject  such  pro- 
''  visions  as  would  prevent  the  evils  neces- 
**  sarily  incidental  to  delay  and  procrasti- 
"  nation"  {see  page  304).  In  another  part  of 
their  judgment  they  say  (page  308):  "  We 
"  are  of  opinion  that,  for  granting  a  review 
"  in  the  cases  we  have  just  supposed  to  exist, 
"  the  causes,  accounting  for  the  delay  and 
"  intended  to  justify  the  grant  of  a  review, 
•'  ought  to  be  of  grave  importance." 

At  page  303  they  say:  "Before  con- 
"  sidering  whether  the  review  was  granted 
"  in  conformity  with  the  Regulations, 
"  let  us  look  a  little  to  the  principles 
"  upon  which  we  think  lapse  of  time  is  a 
''  most  important  consideration.  In  the  pre- 
''sent  case,  fi^^  years  and  a  half  had  passed 
*'  away  since  the  original  decision.  Surely, 
"  whatever  may  be  the  true  import  of  the  Re- 
"  gulations,  the  parties  interested  in  the  de- 
**  cision  which  had  been  made  were  entitled, 
''after  the  lapse  of  a  sufficient  period,  no 
"  appeal  having  been  asserted  or  petition 
*'  for  a  review  presented,  to  conclude  that 
**  the  Government  acquiesced  in  what  had  * 
"  been  done  by  the  Special  Commissioners, 
"  and,  in  that  rational  conviction,  to  deal 
"  with  the  property  upon  the  footing  of  the 
"  past  decision." 

Now,  it  appears  to  me  that  all  the  princi- 
ples to  be  deduced  from  the  case  to  which 
I  have  referred  are  equally  applicable  to  the 
present  case,  and  that  a  new  exposition  of 
the  law  was  not  a  just  and  reasonable  cause 
for  not  having  presented  the  review  within 
the  90  days  required  by  law.  The  new 
construction  of  the  law  might  be  a  ground 
for  review,  but  it  was  no  excuse  for  not  hav- 
ing  applied  before.  If  it  was,  cases  which 
have  been  decided  and  acted  upon  for  50 
years  might  be  re-opened,  which  never  could 
have  been  intended. 

I  think  the  review  in  this  case  ought  not 
to  have  been  admitted,  and  that  we  must 
follow  the  course  which  the  Privy  Council 
did  in  the  case  to  which  I  have  alluded, 
and  hold  that,  if  the  review  was  granted 
without  due  regard  to  the  provisions  of 
Section  377,  it  and  all  that  has  been  done 
under  it  must  fall  to  the  ground. 

I  am  of  opinion  that  there  was  no  just  and 
sufficient  cause  for  not  having  preferred  the 
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application  for  a  review  within  the  limited 
period,  and  that  the  Sudder  Ameen,  by  bearing 
the  review  after  the  limited  period,  did  not 
preclude  a  Coart  of  Appeal  from  inquiring 
whether  the  excuse  for  the  delay  was  suffi- 
cient. 

There  was  a  case*  in  this  Court  in  which 
Mr.  Justice  Shumbhoonath  Pundit  and  Mr. 
Justice  Glover  differed  in  opinion  as  to 
whether  a  decision  which  had  been  passed 
upon  a  re-hearing  under  a  review  (the  re- 
view having  been  granted  after  the  expira- 
tion of  90  days,  and  the  Judge  having 
given  no  reasons  for  the  admission  of  the 
review)  could  be  interfered  with  by  this 
Court.  Mr.  Justice  Shumbhoonath  Pundit 
thought  that,  under  Sections  377  and  378, 
the  decision  of  the  Court  admitting  the  re- 
view was  final,  although  it  gave  no  reasons 
for  admitting  it  after  the  expiration  of  the 
90  days.  On  the  other  hand,  Mr.  Justice 
Glover  thought  that  an  appeal  would  lie 
from  the  decision  which  took  place  on  the 
hearing  on  review,  and  that  the  question 
whether  there  was  reasonable  cause  for  the 
delay  or  not  might  be  enquired  into  by 
this  Court.  The  case  was  referred  to  a 
third  Judge,  and  came  before  me,  and  I  con- 
curred with  Mr.  Justice  Glover  that  the 
fact  of  the  Judge's  having  admitted  the  re- 
view after  the  90  days  was  not  conclusive 
upon  this  Court  that  there  was  sufficient 
excuse  for  the  delay. 

I  thought  that  the  Principal  Sudder 
Ameen  was  not  authorized  to  enter  into  the 
ground  for  granting  the  review  until  he  was 
satisfied  that  there  was  reasonable  cause  for 
the  delay.  If  the  Sudder  Ameen  had  the 
power  to  admit  a  review  in  this  case,  his 
successor  might  review  his  judgment  20 
years  hence,  and  any  Principal  Sudder 
Ameen  would  have  power  to  review  a  deci- 
sion passed  by  his  predecessor  20  years 
ago,  without  any  cause  for  the  delay  in 
making  the  application  being  shown,  and 
without  pledging  himself  that  the  cause,  if 
any,  assigned  for  the  delay  is  in  his  judg- 
ment sufficient.  If  such  were  the  case, 
there  would  be  an  end  to  all  finality  in 
litigation.  I  am  of  opinion  that  an  appli- 
cation  for  a  review  cannot  be  properly  ad- 
mitted after  the  limited  period,  unless  tKere 
is  just  and  reasonable  cause  for  the  delay, 
and  that  a  decision  as  to  what  is  just  and 
reasonable  cause  for  admitting  an  applica- 
tion for  review   after  the  prescribed   period 

•  Special  Appeal  No.  3160  of  18C3— S  Weekly 
Reporter,  page  184. 


of  90  days  is  one  upon  which   an  ap] 
will  lie. 

As  to  the  3econd  ground,  I  have  alreadj 
stated  that,  in  my  opinion,  when  a  review  ii 
properly  granted,  the  case  upon  the  re-heari 
ing  under  the  review  ought  to  be  decidi 
according  to  the  last  exposition  of  the  lai 
by  a  Full  Bench. 

As   nothing  remains  to  be  done  by  tl 
Full   Bench,  I  may  state  that  my  optnioi 
now   is  that  this  appeal,   which   has    beei 
preferred  against  the  decision  of  the   Prii 
cipal  Sudder  Ameen,  must  be  dismissed  upoi 
the     ground     that     the     Principal     Sud< 
Ameen  was  right  in  holding  that  there  wj 
no  sufficient  cause  for  admitting  the  review 
after  the  expiration  of  the  90  days.      TJ 
appeal  is  accordingly  dismissed  with  costs^ 

Jackson,  J, — 1  entirely  concur  with  th< 
Chief  Justice  upon  the  two  questions  refers 
red  by  the  learned  Judges  of  the  Divisii 
Court. 

The  second  of  these  questions  is  extremel] 
simple,  and  for  the  reasons  stated  by  the  Chi< 
Justice  I  am  of  opinion  that,  when  the  re<*{ 
view  had  been  once  admitted  by  the  Sud< 
Ameen  (and  the  sufficiency  of  the  cause  fc 
which  he  admitted  the  review  is  not  a  mat 
ter  for  the  consideration  of  any  Appellate j 
Court),  then  undoubtedly  he  would  be  rig! 
in  deciding  the  case  that  was  again  befor^j 
him  for  decision  according  to  the  exposition] 
of  law  then  governing  the  Courts. 

The  first  question  is  one  of  somewhat  more 
difficuhy.  Applications  for  review  present*  | 
ed  to  the  Court  after  the  expiration  of  90 1 
days  stand  upon  wholly  different  grounds] 
from  applications  presented  within  the  90* 
days.  When  presented  within  90  days,  they 
are  presented  as  a  right,  and  the  Court  has 
then  to  apply  itself  only  to  the  reasons  which 
the  petition  contains  for  review  of  judgment ; 
but  when  presented  after  90  days  have  ex- 
pired, quite  an  independent  question  presents 
itself,  in  the  first  place,  for  the  decision  of  the 
Court,  namely,  whether  the  parties  have 
shown  a  just  and  sufficient  cause  to  the  satis- 
faction of  the  Court  for  the  delay  which  has 
taken  place.  It  appears  to  me  that  the  deci- 
sion of  the  Court  upon  that  point  stands 
quite  apart  from  the  decision  under  Section 
378,  and  that  it  is  a  matter  which  is  one  for 
the  consideration  of  an  Appellate  Court,  if  an 
appeal  should  be  afterwards  made  from  the 
decree.  It  seems  to  me  that  an  order  made 
upon  that  case  comes  clearly  within  the  terras 
of  Section  363  as  an  interlocutory  order. 
It  was  so  regarded  by  the  Privy  Council 
in  the  case  to  which  my  Lord  has  referred. 
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u  iad  is,  therefore,  clearly  one  to  which  objec- 
Jkm.  maj  be  taken  on  appeal  against  the 
'  iaai  decree. 

Then  it  is  said  that  no  ground  of  appeal 
1^  this  point  was  presented  to  the  Princi- 
ftiSudder  Ameen.  It  appears  to  me  that  that 
ii  vholty  immaterial,  not  only  for  the  reasons 
|ifcn  by  the  Chief  Justice,  but  also  because, 
by  Section  324,  it  is  provided  **the  appellant 
*rittll  not  without  the  leave  of  the  Court 
••wge  or  be  heard  in  support  of  any  other 
^'grnind  of  objection,  bui  the  Court,  in 
'*4Kiding  the  appeal,  shall  not  bt  con- 
^fmd  to  the  grounds  set  forth  by  the 
"^•ppellanir  It  is,  therefore,  entirely  with- 
BB  the  competency  of  the  Court  to  take 
into  its  consideration  anything  in  the  case, 
which  either  affects  the  regularity  of  tht 
fRKcedings  of  the  Court  below,  or  relates 
» ibc  correctness  of  the  decision  upon  the 
perils.  It  appears  to  me,  therefore,  that  the 
Frincipal  Sudder  Ameen  was  entirely  com- 
Jttew  to  take  up  this  point,  and  to  dispose 
of  k  on  the  appeal. 

1  am  of  opinion  that,  if  the  Sudder 
Aacen  had  entertained  this  petition  of 
www  presented  after  the  expiration  of 
90  days,  without  stating  that  any  just  or 
«icient  cause  had  been  shown  to  his  saiis- 
fcction  for  the  delay,  ihe  order  would  have 
ken  absolutely  bad,  and  all  that  would 
b»e  been  done  under  it  would  fall  to  the 
giomid. 

1  also  think  that,  if  good  and  sufficient 
wson  had  been  shown,  and  that  reason  had 
ten  such  as  the  Appellate  Court  could  not 
fBarove,  the  Appellate  Court  would  be 
Jttified  in  setting  it  aside.  I  further  think 
iwt  the  reason  assigned  in  this  case,  namely, 
fte  promulgation  of  a  new  interpretation 
rf  ihe  law,  was  not  a  goo'd  and  sufficient 
.  ttnse  for  admitting  or  entertaining  the  ap- 
pBcaiioD  for  review  after  the  lapse  of    90 

Uaepherson,  7.— 1  think  that  Sections 
J77and  378  of  AcliVllI.  of  1859  must  be 
^  separately.  The  words  in  Section  378, 
][Wi  declare  that  the  order,  "  whether  for 
^iqecting  the  application  or  granting  the 

wriew,  shall  be  final,"  must  be  read  as  ap- 
gjng  solely  to  the  application  under  Sec- 
ta  378,  and  not  to  the  af)plication  under 
^0  377— which  last  Section  relates 
«f  to  the  question  of  the  time  at  which 
«e  Court  is  first  asked  to  review  its  judg- 

I  concur  in    the    order    dismissing    the 


Glover,  J, — I  concur  generally  in  the 
judgment  of  the  learned  Chief  Justice. 

It  appears  to  me,  on  further  consideration, 
that  Sections  377  and  378  of  the  Civil 
Procedure  Code  refer  to  different  things,  and 
ought  not  to  be  read  together,  and  that  an 
order  passed  under  the  first-named  Section 
is  an  interlocutory  order,  which  is  subject 
to  appeal  (Moheshur  Sing  vs.  Government 
of  Bengal,  7  Moore  362) ;  and,  if  this  be  so, 
the  Principal  Sudder  Ameen's  finding  on  the 
question  as  to  whether  there  was  just  or 
reasonable  cause  for  deciding  the  application 
for  review  after  the  90  days  had  elapsed 
was  a  question  of  fact  tirith  which  there 
would  be  no  interference  possible  in  special 
appeal. 

It  does  not  seem  to  me  necessary  to  go 
further  than  to  declare  that  the  first  Court's 
decision  as  to  what  is  ''just  and  reasonable 
cause"  is  open  to  appeal.  This  was  the 
question  referred  to  the  Full  Bench. 

And  I  do  not  think  that,  under  the  cir- 
cumstances of  the  case,  we  are  called  upon 
to  say  whether  the  Principal  Sudder  Ameen's 
opinion  as  to  the  sufficiency  or  otherwise  of 
the  Moonsiff's  reasons  was  a  good  one  or 
not. 

As  the  2nd  point  referred  has  been  given 
in  favor  of  the  opinion  expressed  in  the 
referring  order,  I  have  only  to  say  that 
on  this  point  I  concur  with  the  learned 
Chief  Justice. 

The  31st  January  1868.* 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Xt.,  Chief 
Justice,  and   the  Hon'ble   F.   B.  Kemp, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
F.  A.  Glover,  Judges. 

Mortgage— Limitation — Trustee— Clauses  15 
and  10,  Section  i,  and  Section  2,  Act  XIV.  of 
1859. 

Case  No.  29  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  20th  of 
August  1866, 

Baboo  Lall  Doss^and  others  (Defendants), 

Appellants, 

versus 
Jamal  Ally  (Plaintiff),  Respondent. 

*  The  case  was  heard  on  the  20th  August  1867. 
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Mr,     C.    Gregory    and     Badoo     Onookool 
Chunder  Mookerjee  for  Appellants. 

Mr,    R,   E,    TwidaU    and    Bahoos    Ohhoy 
Churn  Bose  and  Oiool  Chunder  Mooker- 
jee for  Respondent. 

When  a  mortgfagor,  after  a  mortgfaj?e  has  been  satis- 
fied, sues  for  the  recovery  of  the  property  mortgrajred, 
the  case  comes  within  Clause  15,  Section  i,  Acfl  XIV.  of 
1859;  but,  when  he  sues  for  surplus  collections  which 
have  been  received  by  the  mortgagee,  the  case  falls. 
under  Clause  t6  of  that  Section. 


This  case  was  referred  to  a  Full  Bench  by 
Peacock,  C,  y,,  and  Loch,  J. 

We  think  that  the  Judge  was  right  in 
coming  to  the  conclusion  that  the  principal 
and  interest  secured  by  this  zur-i-peshgee 
lease  has  been  paid  off,  and  consequently 
that  the  plaintiff  is  entitled  to  restitution  of 
his  estate. 

It  was  stated  that  the  lease  was  from 
1836  to  i860,  at  a  rent  of  Rs.  692.  We 
look  upon  the  transaction  as  a  mort- 
gage, and  not  really  as  a  lease.  We  are 
of  opinion  that  the  plaintiff  is  entitled  to 
recover  whatever  may  be  found  due  to  him, 
upon  a  balance  of  accounts,  to  be  taken  from 
the  mortgagee,  for  the  last  six  years  before 
the  commencement  of  the  suit. 

We  will  not  express  any  opinion  as  to 
whether  the  plaintiff  can  go  beyond  six  years 
or  not.  But  in  consequence  of  a  decision  to 
which  we  have  been  referred,  in  which  it  was 
held  that  limitation  does  not  apply  to  a  case 
of  this  kind,  we  shall  refer  the  case  to  a  Full 
Bench. 

The  case  cited  is  Regular  Appeal  No.  233 
of  1865,  decided  on  review  by  Justices 
Morgan  and  Shumbhoonath  Pundit. 

The  first  question  reserved  is,  whether  a 
mortgagor  is  entitled  to  recover,  as  against  a 
mortgagee,  whatever  may  be  found  due  upon 
a  balance  of  accounts  for  a  period  further 
back  than  six  years  before  the  commence- 
ment of  the  suit. 

Clause  15,  Section  i,  Act  XIV.  of  1859, 
limits  the  right  of  action  to  suits  against  a 
depositary,  pawnee,  or  mortgagee  of  any 
properly,  moveable  or  immoveable,  for  the 
recovery  of  the  same,  to  a  period  of  30  years, 


if  the  property  be  moveable,  and  60  years  U 
it  be  immoveable,  from  the  time  of  the  de« 
posit,  pawn,  or  mortgage.  It  must  be  » 
marked  that  Clause  1 5  does  not  say  that  aU 
suits  against  a  mortgagee  are  to  be  so  limil* 
ed ;  but  only  suits  against  a  mortgagee  ol 
any  property,  moveable  or  immoveable^  fol 
the  recovery  of  the  same.  The  question  ttt 
whether  that  applies  merely  to  the  matnj 
which  was  pledged  such  as  the  land  in 
case,  or  to  money,  which  may  be  found  q 
account  to  have  been  received  by  the  mi 
gagee  in  excess  of  principal  and  intereflftj 
The  Judge,  on  considering  the  question,  had 
treated  the  mortgagee  as  a  trustee  for  thd 
mortgagor.  - 

We  will  not  express  any  opinion  upon  thtt 
subject  until  the  question  shall  have  been] 
fully  discussed  and  argued  by  a  Full  Beadhj 
But  we  think  that  it  is  a  fit  question  to  bcj 
referred  for  the  decision  of  a  Full  Bencl^ 
whether  a  mortgagee  can  be  said  to  bo^ 
a  trustee* for  a  mortgagor  within  the  meaning:| 
of  the  Limitation  Act.  , 

We  may  as  well  determine  the  whole  que««l 
tion  now.  If  the  Full  Bench  hold  that  thoj 
plaintiff  is  entitled  to  go  back  only  for  sil; 
years,  we  think  that  the  amount  which  he  l| 
entitled  to  recover  is  Rs.  2,616.  \ 

The  plaintiff  has  endeavoured  to  make  onl 
that  the  defendant,  the  mortgagee,  is  bound- 
to  account  for  the  whole  period  from  the 
commencement  of  the  zur-i-peshgce  down  to 
the  commencement  of  this  suit,  taking  ibe 
collection  of  Rs.  3  a  beegah  ;  because  he  hak , 
proved  that,  in  certain  cases,  he  sued  certain' 
ryots  for  rents  at  that  rate.     It  does  not  ap-. 
pear  whether  he  recovered  decrees  in  those 
cases,  or  whether  he  executed  the  decrees. 
But  in  one  case  he   petitioned  the  Court, 
stating  that  the   parties  had   compromised 
the  suit. 

The  plaintiff  says  (and  the  Judge  takes  that 
as  the  basis  of  the  accounts  which  he  has 
taken)  that  that  is  sufficient  to  enable  the 
Court  to  adjust  the  actount  upon  the  basis 
that  the  mortgagee  collected  rent  at  Rs.  5  a 
beegah  for  the  whole  land  included  in  the 
zur-i-peshgee.  The  Judge  disbelieved  and  re- 
jected the  accounts  put  in  by  the  mortgagee. 
He  also  disbelieved  the  accounts  taken  by 
the  Ameen  on  the  local  enquiry,  and  we  see 
no  reason  to  differ  from  the  Judge  in  regard 
to  his  finding  upon  those  two  points. 

Having  rejected  those  accounts  and  disbe- 
lieved them,  the  only  way  is  to  take  a  settle- 
ment of  the  account  of  what  the  mortgagee 
received,  and  what  he  is  accountable  for. 
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Section  ii.  Regulation  XV.  of  1793,  says 
ii  ks  last  Clause  that  ''  the  mortgagor  is  to 
**  be  permitted  to  examine  the  accounts;  and 

•  after  hearing  any  objections  he  may  have  to 
offer  on  any  evidence  that  either  party  may 

**  hatre  to  adduce  respecting  them,  the  Court 

*  is  to  adjust  the  account."    Disbelieving  the 
s  account,  the  Court  is  to  adjust 

account  upon  the  evidence  given  in  the 
The  plaintiff  says  that  the  Court  in 
Bdfvting  the  account  ought  to  lake  Rs.  3  a 
keegah.  If  we  believed  the  evidence,  we 
fkinld  be  bound  to  adjust  the  account  upon 
fhu  principle.  But  it  is  mere  speculation 
ID  say  that,  because  he  brought  suits  against 
15  ryots  for  rent  at  Rs.  3  a  beegah,  it  neces- 
■rily  follows  that  all  the  lands  included  in 
(]zur-i-peshgee  were  of  equal  quality,  ancL 
every  ryot  in  the  estate  actually  paid 
ill.  3  a  be^ah.  Therefore,  it  is  necessary 
trbetber  there  is  any  s^fer  guide  to  go 
I9L  It  appears  to  us  that  there  is  a  safer 
l^e  to  go  by. 

As  we  have  before  stated,  if  the  Full 
should  determine  that  the  plaintiff  is 
1^  entitled  to  six  years  before  the  com- 
taicement  of  the  suit,  we  think  that  the 
teount  which  he  is  entitled  to  recover  is 
Knpees  2,616.  The  gross  collections  of  the 
tiiiDis  share  included  in  the  mortgage 
•if  be  taken  at  Rupees  1,087,  '•  ^-y  ^^^^  ^^ 
l^>ees  2.1 74,  being  the  amount  of  gross  col- 
hctioas  upon  which  the  Government  re- 
'Viane  was  assessed  in  1856,  in  the  presence 
Ciill  the  parties.  From  that  amount,  Rupees 
5l3»  being  half  of  the  Government  revenue 
ipoQthe  wholeesiate,  will  be  deducted,  which 
hbesabalanceof  Rupees  544.  From  this  must 
tc  deducted  Rupees  103,  being  10  per  cent, 
ht  the  cost  of  collections  of  the  Rupees  1,087, 
thkh  leaves  Rupees  436  for  each  year,  or 
Knpees  2,616,  as  above  mentioned,  for  the 
is  years. 

If  the  Fall  Bench  should  be  of  opinion 
tbt  the  plaintiff  is  entitled  to  whatever  may 
Wioand  doe  to  him,  on  taking  the  account 
fan  the  commencement  of  the  zur-i-peshgee 
Imk  in  1^38,  we  shall  refer  the  calculations 
ll  Baboo  Kedarnath,  under  Section  181, 
IttVUI.  of  1859.  His  calculations  will  be 
Me  upon  the  following  basis.  From  the 
CHU&encement  of  the  zur  i-peshgee  lease  to 
iH9»  Rupees  914-8  will  be  taken  as  the  gross 
coiiectionsof  the  8-annas  share  included  in  the 
■ongage,  being  half  of  Rupees  1,829  which 
^^Ctt  taken  as  the  gross  collections  of  the 
vfak  in  the  Revenue  Settlement  of  1836,  the 
te  iettlement  before  the  zur-i-peshgee  lease 


of  1838.  Ten  per  cent,  for  collections  of 
the  Rupees  914-8  will  be  allowed  to  the  mort- 
gagee, and  the  Government  revenue,  taken 
at  Rupees  457, from  1839  to  June  1856,  the 
gross  collections  of  the  8-annas  share  included 
in  the  mortgage  will  be  taken  at  Rupees  746, 
being  double  the  amount  of  Rupees  373,  as- 
sessed as  Government  revenue ;  10  per  cent, 
will  be  allowed  for  collections,  and  Rupees 
3,773  will  be  taken  as  the  amount  of  Govern- 
ment revenue  upon  that  portion  of  the 
estate.  From  1856  to  the  19th  September 
1863  (the  commencement  of  the  suit)  the 
gross  collections  of  the  8-annas  share  will  be 
taken  at  Rupees  1,087;  10  percent. mall kana 
thereon  will  be  allowed,  and  the  Government 
revenue  taken  at  Rupees  543.  The  amount  of 
mortgage-debt  is  to  betaken  at  Rupees  1,961, 
and  the  amount  of  interest  at  12  per  cent. 
Interest  will  be  allowed  to  the  plaintiff  at 
the  rate  of  1 2  per  cent,  per  annum  upon  the 
amount  of  principal  which,  upon  taking  the 
accounts  in  the  manner  above  mentioned, 
shall  appear  to  be  due  from  time  to  time. 
But  compound  interest  is  not  to  be  allowed. 
The  pleaders  on  either  side  will  be  at 
liberty  to  attend  before  the  officer  in  ad- 
justing the  accounts ;  and,  if  either  party  be 
dissatisfied  with  his  decision  upon  any 
point,  he  may  take  exception  to  the  report 
before  this  Court.  The  question  of  costs  is 
reserved. 

The  judgment  0^  the  Full  Bench  was  deliver- 
ed as  follows  by — 

Peacocky  C  y. — It  appears  to  us  to  be 
very  clear  that,  when  a  mortgagor,  after  a 
mortgage  has  been  satisfied,  dues  foi-  the 
recovery  of  the  property  mortgaged,  the 
case  comes  within  Clause  15,  Section  1,  Act 
XIV.  of  1859.  But  when  he  sues  for  sur- 
plus collections  which  have  been  received 
by  the  mortgagee,  then  the  case  falls  under 
Clause  [6.  It  has  been  said  that  a  mort- 
gagee, after  the  mortgage  has  been  satisfied, 
is  in  the  position  of  a  trustee  for  the  mortga- 
gor. We  think  he  is  not  a  trustee  within  the 
meaning  of  Section  a  of  the  Act.  But, 
even  if  he  can  be  called  a  trustee,  he  is  a 
trustee  of  the  description  falling  within 
Clause  15,  Section  i,  and  not  a  trustee  of 
the  description  referred  to  in  Section  2. 

We  do  not  think  it  likely  that  the  Legis- 
lature coul  i  have  intended  that  a  mortgagor, 
whose  case  is  provided  for  by  Clause  15, 
Section  i,  and  who  is  thereby  limited  to  30 
years,  should  have  the  election  of  treating 
the  mortgagee  as  a  trustee,  and  saying  that 
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he  comes  within  Section  2,  and  is  barred  by 
no  length  of  time. 

, According  to  the  decision  of  the  Divi- 
sion Bench,  the  plaintiff  will  be  entitled  to 
a  decree  for  Rupees  2,616  with  costs  in  pro- 
portion. In  other  respects  the  decree  of 
the  Ix>wer  Court  will  stand. 


The  31st  January  1868. 

Present  : 

The  Hon'ble  Sir  Barnes. Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  H.  V.  Bayley, 
W.  S.  S.eton-Karr,  J.  B.  Phear,  and 
A.  G.  Macpherson,  Judges, 

Onas  probandi  —  Enhancement  —  Increase  of 
productiveness  of  land  -—  Title  —  Written 
statement— Section  17,  Act  X.  of  1859. 

Case  No.  76  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from   a  decision  passed  by 

the   Judge  of  Moorshedabad,   dated    the 

i^ih  December  1866^  reversing  a  decision 

.  passed  by   the   Deputy    Collector   of  that 

District,  dated  the  24th  July  1866. 

Poolin  Beharee  Sein  (Defendant), 
Appellant, 

versus 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Respondents. 

Baboos  Kali  Kishen  Sein,  Romanath  Bose, 
Sreenath  Doss,  and  Ashootosh  Chatter jee 
for  Appellant. 

Messrs.  R,  T.  Allan  and  J,  S,  Rochfort 
for  Respondents. 

The  onus  in  a  suit  by  a  landlord  for  enhancement 
under  S^tion  17,  Act  X.  of  1859,  on  the  ground  that  the 
productiveness  of  the  land  has  increased,  rests  on  the 
plaintiff  who  must  prove  that  the  productiveness  was 
increased  otherwise  than  by  the  agency  or  at  the  ex- 
pense of  the  ryot.  .... 

The  general  rule  of  evidence  is  that  if,  m  order  to 
make  out  a  title,  it  is  necessary  to  prove  a  negative,  the 
party  who  avers  a  title  must  prove  it. 

A  written  statement  put  in  by  a  defendant  is  not  a 
plea  by  way  of  confession  and  avoidance,  and  the  whole 
statement  must  be  taken  together. 

This  case  was  referred  to  the  Full  Bench 
on  the  2Sth  April  i86y,  by  Bayley  and 
Shumbhoonath  Pundit,  J  J, 

Pundit,  J. — ^This  is  a  case  for  enhance- 
ment.    Plaintiff    sued    on    the  ground  of 


increase   in    the  productive   powers  of 
land,  and   excess  of  area,    and   increase 
value  of  the   produce.     On   the  two  h 
points  there  was  a  remand ;  but  this  s] 
appeal  is  on  the  first  point. 

The  special  appellant,  defendant,  hai 
admitted  the  increase  in  productiveness, 
was  called  upon  to  show  that  it  had  so 
creased  by  his  agency  or  at  his  expei 
and  the  defendant's  proof  on  this  point  bei( 
considered  insufficient,  a  decree  was  gii 
to  the  plaintiff  declaring  him  entitled 
enhance. 

This  view  is  in  accordance  with  a  di 
sion  of  this  Court  reported  in  page  24 
Vol.  I.  of  the  Weekly  Reporter,  i8th 
August  1S64. 

We,  however,  are  not  inclined  to  agree 
this  view.  We  hold  the  landlord  has 
prove  that  he  is  entitled  to  enhance 
the  ground  or  grounds  for  enhancemi 
enumerated  in  Section  17  of  Act  X.  of  iSjf 
and  mentioned  in  the  notice  served  by  hii 
Ground  No.  2  is  increase  in  productt< 
otherwise  than  by  the  agency  or  at 
expense  of  the  ryot,  and  the  landlord  coi 
not  be  entitled  to  enhance  by  proving  simp^ 
an  increase  in  production.  What 
landlord  will  have  to  prove  is  not  a  negatr 
but  an  affirmative,  showing  the  cause  of 
increase,  and  further  proving  that  the  sa 
is  unconnected  with  the  agency  or  the  ei 
pense  on  the  part  of  the  ryot.  Ui>on 
view  the  case  reported  in  page  155  of  tl 
same  volume  appears  to  have  been  decide 
The  admission  or  denial  by  the  ryot  of  tl 
fact  of  increase  does  not  make  any  diff< 
ence.  Bare  increase  will  not  entitle  a 
mindar  to  enhance.  If  he  had  been  entidi 
to  enhance  only  on  that  proof,  unless  tl 
ryot  succeeds  in  proving  that  it  is 
his  expense  and  by.  his  agency,  then  tl 
plea  of  the  ryot  that  the  increase  is  owii 
to  him  and  to  his  expense  may  be  a  specis 
plea  by  him,  which  he  must  then  have 
prov^. 

The  law  would  have  been  differentl 
worded  if  such  a  thing  was  intende< 
Plaintiff  cannot  say  that  he  cannot  know  tl 
facts  which  he  is  required  by  us  to  prov< 
because  it  is  on  the  allegation  of  such  fa< 
having  taken  place  that  plaintiff,  lindi 
Section  17,  acquires  any  right  to  sen 
notice  to  demand  enhanced  rents. 

The  two  decisions  appear  to  be  inconsisi 
ent  with  each  other.    Although  the  L01 
Appellate   Court  does  not  appear  to  hai 
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against  the  defendant  solely  upon 
question  of  onusy  still  this  question 
be  settled  before  we  can  proceed  fur- 

b  the    onus    being    thrown    upon   the 

F,  he  may  perhaps  have  it  within  his 

;r  to  prove  additional   facts  which  are 

oow  before  us,  and  which    may  bear 

the  present  subject. 

the  defendant,  special  appellant,  has  to 

a  plea  which  we  think  is  not  a  special 
of  his,  but  a  denial  of  the  allegations 

plaintiff,  it  is  to  be  decided  whether 
facts  proved    in  this    case   are   legally 
acnt  to  exempt  the  ryot  under  cover  of 
words  "  agency  "  and  "  expense." 
'e  therefore  refer  this  case  to  the  Full 

to  know  on  whom  the  onus  to  prov^ 
agency  of,  and  expense  by,  the  ryot 
in  such  a  case,  and  also  to  try,  if 
9HUS  is  upon  the  defendant,  whether 
bets  found  are  legally  sufficient  to 
ipt  the  ryot. 

Full  Bench  may  decide  only  the  ab- 
point  of  law,  and  remand  the  case  to 

or  try  the  whole  case,  just  as  it  may 

that  Bench. 

ayUy,  J. — ^I  have  doubts  as  to  which 
Idle  correct  ruling  on  this  point,  whether 
Miri  is  on  plaintiff  as  of  one  continuous 
tion,  viz.,  **  that  the  land  is  liable  to 
:ement  because  of  increase  of  produc- 
nof  the  result  of  the  ryot's  agency," 
vbether  the  plaintiff's  allegation  may  be 
to  this,  m.,  "that  there  is  such 
>e,  and,  on  that  being  admitted  or 
I.  defendant  must  show  his  special 
m  because  that  increase  is  the  result 
own  agency."  The  first  affirmative 
m  is,  that  there  is  an  increase  enti- 
to  enhancement;  but  is  it  sufficient, 
proved,  to  obtain  a  decree,  if  proof 
Hit  also  given  by  the  plaintiff  that  it  is 
ncretse  no/  the  resnh  of  the  ryot's  agen- 
'^  The  wording  of  Section  17  leaves 
in  doubt;  and  the  point  had  better  be 
led  by  a  Full  Bench. 

The  judgnunts  0/  (he  Full  Bench  were 
delivered  as  follows : — 

Piacock,  C.  y,  (Bayley  and  Macpherson, 
concurring), — ^The  question   which   is 
led  for  the  opinion  of  the  Bench  is 
r,  when  a  landlord  sues  for  enhance- 
^Qt  on  the  ground  that  the  productiveness 
tbe  land  has  increased,  the  onus  is  on 
pbintiff  to  prove  that  the  productiveness 
increased  otherwise  than  by  the  agency 


or  at  the  expense  of  the  r>T)t,  or  on  the 
defendant  to  prove  that  the  productiveness 
was  the  result  of  his  agency,  or  to  show  what 
was  the  cause  of  it. 

Mr.  Rochfort  has  contended  that  it  would 
be  sufficient  for  the  plaintiff  to  allege  that 
there  had  been  an  increase  in  productive- 
ness. But  that,  I  apprehend,  would  not 
be  a  sufficient  ground  for  enhancement. 
The  title  of  the  plaintiff  to  enhance  depends 
upon  the  fact  that  the  productiveness  has 
increased  otherwise  than  by  the  agency  or 
at  the  expense  of  the  ryot. 

We  cannot  suppose  that  Messrs. '  Wat- 
son &  Co.  gave  notice  that  they  intended 
to  enhance  the  rent,  or  came  into  Court  to 
enforce  their  power  to  enhance,  and  made 
a  declaration  that  the  statement  in  their 
plaint  was  correct  that  the  productiveness 
had  increased  otherwise  than  by  the  agency 
of  the  ryot,  without  knowing  the  facts  upon 
which  they  grounded  their  notice,  their  as- 
sertion in  the  plaint,  and  their  verification 
of  it.  If  they  did  so,  they  did  that  which 
they  ought  not  to  have  done,  and  therefore 
we  must  suppose  that,  when  they  gave  a 
notice  to  enhance  and  claimed  the  enhance- 
ment by  their  plaint,  they  knew  upon  what 
ground  they  |j[leged  that  the  productiveness 
had  increased  otherwise  than  by  the  agency 
of  the  ryot. 

Mr.  Rochfort  also  referred  to  the  defend- 
ant's statement  as  what  he  called  a  con- 
fession and  avoidance.  What  a  defendant 
says  either  orally  or  by  a  written  statement 
is  not  a  plea  in  confession  and  avoidance. 

I  asked  Mr.  Allan  whether  there  was  a 
written  statement  put  in,  or  whether  what 
the  defendant  stated  was  stated  verbally  in 
Court.  But  I  do  not  think  it  makes  any 
difference  in  point  of  law,  whether  the  state- 
ment is  made  by  defendant  verbally  or  in 
writing. 

Suppose  a  defendant  comes  into  Court, 
and  the  Court  asks  him,  "  What  do  you  say 
to  the  plaintiff's  claim.?"  and  he  says:  "I 
admit  that  the  productiveness  has  increased, 
but  not  otherwise  than  by  my  agency."  Such 
an  admission  must  be  taken  altogether.  So 
it  is  in  the  case  of  a  written  statement.  A 
written  statement  put  in  by  a  defendant  is 
not  a  plea  by  way  of  confession  and  avoid- 
ance; it  is  2  statement  of  the  grounds  of 
his  defence,  and  he  must  verify  the  state- 
ment. It  is  like  an  answer  in  chancery. 
If  you  read  a  man's  answer,  you  must  take 
the  whole  admission  together.    Taking  the 
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whole  admission  togetiier  in  this  case,  the 
defendant  says  that  "  the  productiveness 
has  increased,  but  not  otherwise  than  by 
my  agency,"  and  the  plaintiff  then  has  to 
prove  his  case. 

The  general  rule  of  evidence  is  that,  if,  in 
order  to  make  out  a  title,  it  is  necessary  to 
prove  a  negative,  the  party  who  avers  a 
title  must  prove  the  title. 

That  was  laid  down  by  the  Privy  Council 
in  the  case  (Khaja  Mahomed  Gowhur  Ali 
Khan  versus  Ashrufoonissa)  reported  in 
II.  Weekly  Reporter,  Privy  Council  Rul- 
ings, page  13..  They  say  that  "  the  plaintiffs 
"  have  not  only  to  prove  their  relationship, 
''  which  is  hot  disputed,  but  their  heirship, 
*'  which  depends  upon  the  illegitimacy  of 
"the  appellant;  and  they  must  give  suffi- 
"  cient  general  evidence  to  throw  upon  him 
"  the  onus  of  proving  his  illegitimacy." 

In  Starkie,  the  rule  is  thus  laid  down 
at  page  588 :  "  It  is  to  be  carefully  remark- 
"  ed  that,  although,  as  a  general  rule,  the  law 
"  neither  presumes  liability  nor  discharge  from 
"  liability,  nor  any  fact  or  state  of  things  es- 
"  sential  to  such  liability  or  discharge  not 
"  established  by  competent  means,  the  law 
"  does  not  in  the  absence  of  proof  of  a  nega- 
"  tive,  where  it  is  material  to^  right,  assume 
"the  affirmative  to  be  true ;  if  is,  on  the  con- 
"  Irary,  frequently  essential  to  the  establish- 
"  ment  of  right  to  prove  the  negative  of 
"  facts." 

The  plaintiff  alleged  the  right  to  enhance 
on  the  ground  that  the  productiveness  had 
increased  otherwise  than  by  the  agency  of 
the  ryot. 

I  am  of  opinion,  therefore,  that  the  onus 
lay  on  the  plaintiff  to  prove  the  ground  of 
his  right  to  enhance,  namely,  that  the  pro- 
ductiveness of  the  land  had  increased  other- 
wise than  by  the  agency  of  the  ryot. 

The  case  will  be  remanded  to  be  deter- 
mined upon  the  evidence  as  it  stands.  The 
appellant  will  have  the  costs  of  this  appeal. 

We  see  that  the  suit  was  brought  in  the 
name  of  Messts.  R.  Watson  <fe  Co.  This 
Court  has  determined  in  a  case  m  which 
Messrs.  Watson  &  Co.  were  parties  that  the 
names  of  the  persons  composing  the  firm  must 
be  given  in  the  same  manner  as  every  firm  is 
bound  to  give  the  names  of  its  members. 
In  future,  the  Judges  are  not  to  receive 
plaints  at  the  suit  of  Messrs.  Watson  k  Co., 
or  of  any  other  firm,  but  should,  in  all  cases, 
require  the  names  of  the  parties  constituting 
the  firm  to  be  stated. 


Selon-Karrj  J. — I  am  of  the  same  opinio 

Two  main  points  were  urged  on  behalf  ^ 
the  zemindar,  with  the  view  of  casting  fl 
onus  on  the  ryot. 

Mr.  Rochfort's  argument  was,  that  vAuk 
the  fact  of  a  positive  increase  was  either  aj 
mitted  or  proved,  this  fact  alone  would  al 
title  the  zemindar  to  the  benefits  of 
increase,  unless  the  defendant  could  pi 
the  special  plea  of  avoidance.  But  this 
gument,  though  at  first  sight  it  may  ap] 
to  deserve  some  consideration,  seems  to 
to  have  been  completely  disposed  of  by  tl 
remarks  of  the  learned  Chief  Justice  to  4 
effect  that,  if  you  take  the  admission  of 
defendant  at  all,  you  are  bound  to  take  i 
»all  together  and  to  its  whole  extent. 

The  other  main  argument  was  dwelt  npoi 
by  ]\Ir.  Allan  to  the  effect  that,  in  this  caafl 
the  onus  ought  to  be  shifted  according  lk 
the  means  of  facility  of  proof  resides  wil 
one  party  or  the  other,  and  that  in  suits  ft| 
enhancement  it  is  much  more  easy  for  thj 
ryot  to  prove  the  special  circumstance! 
under  which  either  the  value  of  the  produd 
or  the  productive  powers  of  the  land  hail 
increased,  than  it  would  be  for  the  zemindar  j 
that  it  is  fairer,  in  short,  to  require  the  ijol 
to  prove  his  case  with  regard  to  his  parti* 
cular  plots  which  he  is  necessarily  familiil 
with  from  constant  supervision  and  ins] 
tion,  than  to  require  the  zemindar  to  proi 
his  case  with  regard  to  the  lands  of  scor< 
of  ryots,  scattered  probably  over  sevei 
villages,  of  which  he  or  his  agent  can  hai 
but  a  partial  knowledge. 

But  there  is  nothing  unreasonable  in  re- 
quiring the  zemindar  to  prove  his  case. 
He  has  his  gomashtah  or  his  local  agents. 
He  can  call  the  defendant  himself  into  Court 
and  examine  him,  and  he  can  summon  other 
ryots  to  prove  facts  which  must  be  widely 
known;  and  he  ought  to  have  no  difficult 
in  proving  that  the  increase  has  resulu 
from  additional  productiveness  in  the 
arising  out  of  fertilising  deposits,  or  fn 
increased  facilities  for  disposing  of  the  pi 
duce,  arising  out  of  the  construction 
protecting  embankments,  or  the  introdaclii 
of  Railways,  or  the  rise  of  new  markets^ 
the  generally  increased  facilities  of  commi 
nication  which  are  caused  by  the  constrQCti< 
of  ordinary  metalled  roads.  Consequentlj 
there  is  nothing  which}  in  my  opinioi 
should  exempt  the  zemindar  in  this  casi 
from  the  ordinary  liabilities  which  altaci 
to  all  plaintiffs. 
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The  case  reported  at  page  24,  Volume  I., 

edtly  Reporter,  was  never  properly  argu- 

Ko  one  appeared  for  the  respondents, 

h  appears  to  have  been  assumed  that,  on 

mere  fact  of  increase  being  proved  or 

itted,  the  onus  was  necessarily  shifted 

ibe  shoulders  of  the  ryot. 

The  two  other  cases,  as  far  as  the  facts 
be  gathered  from  the  reports,  appear  to 
to  favor  the  contention  of  the  appellant 
this  case.  But  on  general  grounds,  and 
ing  to  the  purely  legal  question  of  the 
of  proof,  I  am  quite  prepared  to  hold 
.in  such  a  case,  it  is  justly  laid  on  the 
T  seeking  to  enhance. 

Phtar,  J. — This  is  a  suit  \o  recover  rent 
II  an  enhanced  rate.  The  party  claiming 
must  have  given  notice  under  Section 
Act  X.  of  1S59,  of  his  intention  to 
an  enhanced  rent,  and  the  ground 
which  thai  claim  is  based ;  and  under 
n  17,  if  the  claim  be  made  upon  the 
d  of  increase  of  the  productive  powers 
the  land,  or  of  the  value  of  the  produce, 
mast  include  this  further  condition  also, 
Ij,  that  these  have  been  increased 
rwise  than  by  the  agency  or  at  the 
^fiq>eQse  of  the  r)'o:.'  Consequently,  it  is 
basis  of  the  plaintiff's  claim  in  this  suit 
jbt  cither  the  value  of  the  produce  or  the 
active  powers  of  the  land  have  in- 
Oeased  otherwise  than  by  the  agency  or  at 
tkc  expense  of  the  rj^ot. 

It  b  admitted  by  the  plaintiff's  Counsel 
Ittl  ordinarily  the  rule  of  law  is  that  the 
pbiutiff  must  prove  that  which  is  the  found- 
ttton  of  his  right.  But  it  is  said  that,  in 
Ibis  particular  case,  the  burden  of  proof  is 
^ted  from  the  plaintiff  to  the  defendant 
itt  &is  single  reason,  that  it  is  easier  for  the 
^  to  prove  his  exception  than  it  is  for 
,  Ac  plaintiff  to  prove  that  the  exception  does 
W  exist.  To  me,  it  is  somewhat  novel  to 
^  this  enunciated  as  a  rule  of  law, 
"J^gh  I  am  familiar  with  the  phrase  that, 
'^Kre  the  knowledge  of  the  subject-matter 
^  an  allegation  is  peculiarly  within  the 
Irovince  of  one  party  to  a  suit,  the  burden 
^  proof  must  be  there  also.  But  that  has 
•  ^Kcial  meaning,  and  applies  to  a  vtiy 
wed  class  of  cases — the  class  of  cases  to 
^*ch  1  alluded  during  the  argument.  I  do 
W  know  if  any  of  that  kind  is  to  be  found 
^  this  country,  because  they  entirely  depend 
Upn  the  provisions  of  statute  law.  But 
•c  principlopdoes  not  go  further  than  those 
pciiliar  cases.  Mr.  Baron  Alderson  in 
^to  vtrtus  Janom,   13   M.  and  W.  662, 

Vol  IX. 


even  qualified  its  applicability  in  regard  to 
these;  and  it  appears  by  the  quotation 
which  I  made  from  a  judgment  delivered 
by  Lord  Denman  in  Doe  versus  Whitehead, 
8  Adolphus  and  Ellis  571,  that,  accord- 
ing to  English  rules,  the  place  of  the 
knowledge  does  not  affect  the  situation  of 
the  burden  of  proof.  His  words  are : 
**The  proof  may  be  difficult  where  the  mat- 
**ter  is  peculiarly  within  the  defendant's 
*' knowledge,  but  that  does  not  vary  the 
'*  rule  of  law.'* 

I  have  thought  it  necessary  to  make  these 
remarks,  although  I  fully  concur  .in  the 
judgment  which  has  been  delivered  by  my 
Lord,  for  the  reason  that  this  is  not  the  first 
time  I  have  heard  that  principle  attempted  to 
be  used  which  Mr.  Allan  has  endeavoured  to 
use  to-dav,  and  therefore  I  think  it  desirable 
to  say,  as  far  as  I  am  concerned,  that  it 
appears  to  me  an  erroneous  application,  if  it 
has  been  here  attempted  to  be  made. 

For  these  reasons,  I  concur  entirely  with 
the  Chief,  Justice  that  this  is  a  case  in 
which  the  plaintiff  is  bound  to  prove,  not 
only  that  the  value  of  the  produce  and  the 
productive  powers  of  the  land  have  been 
increased,  but  also  to  go  further  and  prove 
what  is  termed  a  negative,  namely,  that  they 
have  increased  otherwise  than  in  conse- 
quence of  the  exertion  of  the  ryot  himself. 


The  31st  January  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7., 
Chief  Justice,  and  the  Hon'ble  W.  S. 
Scton-Karr,  L.  S.  Jackson,  A.  G.  Mac- 
pherson,  and  C.  Hobhouse,  Judges. 

m 

Sale  of  goods  wholesale— Limitation. 

Reference  to  the  High  Court  from  Mr.  C, 
D,  Fiilil  Officiating  Judge  of  the 
Court  of  Small  Causes  at  Santipore. 

Lall  Mohun  Haldar,  Plaintiff, 

versus 

Mahadeb  Katee,  Defendant. 

Held  by  a  Division  Bench  {Peacock,  C.  J.,  and 
Hobhouse]  J.)  that  a  sale  of  a  quantity  of  mustard-seed, 
which  was  not  required  by  the  purchaser  for  his  own 
private  use,  but  with  the  object  of  making  oil,  which 
was  sold,  is  a  sale  of  goods  wholesale. 
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Held  bv  the  Full  Bench  that  a  suit  for  the  price  of 
goods  sold  wholesale,  if  there  was  no  written  agree- 
ments, must  be  brought  within  3  years  from  the  time 
the  cause  of  action  accrued  under  Clause  9,  Section 
I,  Act  XIV.  of  1859. 

Case, — The  plaintiff  in  this  action  sued 
to  recover  Rs.  64,  being  the  price  of  must- 
ard*seed,  sold  to  the  defendant  for  making 
oil.  The  sale  was  made  in  Assin  1270,  and 
the  plaint  was  not  filed  till  Cheyt  1273.  Is 
the  action  barred  by  limitation  under  the 
following  circumstances  ? 

I  do  not  find  that  the  parties  are  mer- 
chants or  traders  within  the  meaning  of  Sec- 
tion 8,  Act  XIV.  of  1859,  so  as  that  the 
period  of  limitation  should  be  computed  from 
the  end  of  1270.  There  were  no  mu/ual 
dealings  between  them.  It  is,  however,  con- 
tended that  the  sale  was  a  wholesale  transac- 
tion; that  six  years  is  the  proper  period  of 
limitation  applicable ;  and  that,  therefore,  the 
suit  is  within  time.  It  is  admitted  that  the 
mustard-seed  was  sold  to  make  oil,  which  was 
soy  again  by  the  defendant.  If  the  must- 
ard-seed itself  were  sold  again,  there  would 
be  no  doubt  as  to  the  transaction  being  a 
wholesale  one.  Does  it  make  any  difference 
that  the  mustard-seed  was  changed  into  oil, 
and  that  the  oil  was  the  article  sold  again  ? 
The  meaning  of  the  word  "  retail "  in 
Wharton's  Law  Lexicon  is  given  thus, 
'*to  sell  goods  in  small  parcels,  and  not  in 
gross."  In  Richardson's  Dictionary  "  zohole- 
sale**  is  defined  to  be  "a  sale  of  the  gross 
as  distinguished  from  retail ;"  and  retail 
derived  from  the  French  retailer  (to  cut  up) 
has  reference  to  selling  goods  in  small  parts 
or  quantities.  I  think,  therefore,  that  it  is 
clear  that  one  of  the  most  prominent  fea- 
tures in  the  meaning  of  the  word  "  ivhole- 
sale"  is  the  sale  of  a  large  quantity — such 
a  quantity  perhaps  as  no  individual  would 
require  for  his  own  private  use.  That  such 
quantities  are  usually  purchased  by  people 
who  intend  to  sell  again  is,  no  doubt,  the 
reason  that  a  wholesale  purchase  has  come 
to  be  regarded,  in  some  measure,  as  a  pur- 
chase by  a  person  who  intends  to  make  a 
profit  by  selling  again.  In  the  present  case, 
the  quantity  of  mustard-seed  is  quite  large 
enough  to  satisfy  the  idea  of  a  sale  in  gross 
contained  in  the  word  *'  wholesale.'* 

It  may,  however,  still  be  urged  that  the 
mustard-seed  itself  was  not  re-sold,  but  the 
oil  manufactured  therefrom.  A  merchant- 
tailor  who  purchases  cloth  in  large  quantities 
to  sell  again  in  coats,  trowsers,  and  waist- 
coats; a  baker  who  purchases  large  quan- 
tities of  flour,  to  sell  again    in  the  shape 


of   loaves  of    bread;  a  brewer  who    bujr*. 
cwts.  of    hops  and  barley,   to    sell    agali^ 
in  the  shape  of   beer  and  porter,  woak|j| 
I  think,  according  to  the  usage  of  trade,  bi) 
regarded    as    wholesale    purchasers.     TfaeS 
transformation  of  the  mustard-seed  into  otfj 
is,  to  my  mind,  no  greater  change  than  the 
above  wares  undergo  before  being  sold  again* 
The  pearls  in  the    case    of    Buldeo 
Jauharry  and    Sreenath  Sein    (Jurist    i-ifj 
are  also  in  point.     I  may  add  that  wholes 
houses  do  not  limit  their  sales  to  those  only 
who  buy  to  sell  again,  but  will  sell  to  anjj 
one  who  will  purchase  a  quantity  sufficiently  \ 
large  to  enable  them  to  sell  without  breaking 
up,  or  dividing  the  bales,  packages,  casks,  t^c, 
in  which  they  receive  the  goods.     A  cask  of 
wine  or  beer,  or  a  whole  bale  of  cloth,  will  be 
sold,  though  a  few  bottles  of  the  former,  or  a 
few  yards  of  the  latter,  must  be  purchased  at  a 
retail  establishment.     Seeds  from  their  natnie 
do  not  permit  of  being  packed  in  any  large . 
cases  or  quantities ;  or  at  least  they  are  nol  * 
packed  in  this  country,  and  to  them,  therefore^  \ 
this  idea  is  not  so  applicable.     Having,  how^; 
ever,  regard  to  the  above  considerations  and ; 
the  usages  of  trade,  I  am  of  opinion  that  the  .- 
sale  in  the  present  case  should  be  regarded 
as  a  whole  transaction.     The  p>oint   is  one  \ 
upon  which  no  evidence  is  available,  and  I 
have   of  necessity   to   fall  back  upon  sadi 
general  usages  of  trade  as  may  be  to  some . 
extent  judicially  noticed.      (Taylor  on  Evi-  . 
dence.  Vol.  i,  p.  5.) 

If,  then,  the  sale  is  to  be  regarded  as  a  j 
wholesale  transaction,  the  next  question  is,  \ 
what  period  of  limitation  is  applicable  to  the 
suit  ?  Is  it  the  period  of  six  years  contained 
in  Clause  16,  Section  i,  Aft  XIV.  of  1859? 

The  cases  noted  in  the 
margin  have  been  collect- 
ed in  Mr.  Thomson's 
little  work  on  the  limita- 
tion of  suits.  They  were 
decided  on  the  original 
side  of  the  High  Court, 
but  are  none  the  less  ap- 
plicable, as  the  law  in 
this  respect  is  the  same  on  the  original  and 
appellate  sides.  These  decisions  are,  to  some 
extent,  contradictory,  but  the  balance  of  au- 
thority seems  to  be  in  favor  of  the  six  years* 
rule. 

The  case  of  Mothoora  Lall  Paul  vtrsus 
Cheenebash  Dutt&  others  (Sutherland's  Small 
Cause  Court  References,  page  170)  is  not  un- 
like the  present  case,  unless  it  be  held  that 
the  defendant  was  there  merely  the  agent  of 
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plaintiif.  That  case,  however,  decided 
D^  definitively  as  to  the  La^  of  Limita- 

appHcable  to  wholesale  transactions:  My 
opinion,  which  I  am  required  by  law 
on  32.  Act  XI.  of  1865)  to  express,  is 
favor  of  the  six  years'  rule. 

I,  therefore,  solicit  the  decision  of  the  High 
Coorton  the  following  points  : — 

Fint, — Am  I  correct  in  holding  the  sale 
ip(  the  mustard-seed  for  the  manufacture  of 
m  to  be  a  wholesale  transaction  ? 

Stand, — Is  six  years  the  period  of  limita- 
tkn  applicable  to  wholesale  transactions  ? 

Tits  case  was  referred  io  a  Full  Bench  by 
Peacock  J  C.  J.y  and  Hothouse  ^  J, 

We  are  of  opinion  that,  in  this  case,  tl\p 
Judge  is  right  in  his  view  that  this  was  a 
■poicbase  of  goods  wholesale,  and  not  by 
leotil.  As  there  are  conflicting  decisions,  as 
^whether  the  period  of  limitation  for  goods 
Itid  wholesale  is  6  years  or  3  years,  we 
tlkk  that  that  question  must  be  referred 
to  a  Fall  Bench.  It  will  be  important  to 
fOKider,  when  that  question  comes  to  be 
decided,  whether  goods  sold  wholesale  are 
ioi  so  far  provided  for  by  Clauses  9  and  10 
,4 Section  i.  Act  XIV.  of  1859,  as  ^^  prevent 
ftm  from  falling  within  the  general  rule  of 
Chnse  16. 

thi  judgment  of  the  Full  Sench  was  delivered 
as  follows  by — 

Peacock^  C  y, — ^Two  questions  were  put 
to  this  Court  by  the  Judge  of  the  Small 
Cuae  Court :  Jirst,  whether  he  was  correct 
to  holding  the  sale  of  certain  mustard-seed 
far  ibe  manufacture  of  oil  to  be  a  wholesale 
tnnsaction ;  and,  secondly,  is  six  years  the 
period  of  limitation  applicable  to  a  wholesale 
tnnsaciion? 

The  Bench  before  which  the  case  first 
aoe  decided  that  the  Judge  was  right  in 
U^ng  It  to  be  a  wholesale  transaction ;  that 
Ac  goods  were  not  sold  by  retail,  but  were 
toid  wholesale ;  and  the  question  was  refcr- 
*d  to  this  Bench  to  know  whether,  if  goods 
Kciold  wholesale  and  not  retail,  6  years  or 
JT^us  is  the  period  of  limitation. 

We  are  of  opinion  that  3  years,  and  not  6, 
vthe  period  of  limitation.  Clause  8  of  Section 
ii  Aa  XIV.  of  1859,  enacts  that  to  suits  to 
ncDrer  the  price  of  any  articles  sold  by 
itUH  the  period  of  3  years  from  the  time 
the  cause  of  action  arose  is  the  period  of 
tttokation.  Suits,  therefore,  for  articles  sold  by 
■Btosl,  whether  in  writing  or  not  in  writing, 


whether  by  contract  registered  or  not  re- 
gistered, under  the  provisions  of  Clause  10, 
come  within  Section  i.  Clause  8,  and  must  be 
brought  within  the  period  of  3  years.  Ac- 
tions for  goods  sold  wholesale  do  not  come 
within  Clause  8 ;  and  the  question  to  be  de- 
termined is  whether  they  fall  under  Clause  16, 
as  being  suits  for  which  no  other  limitation 
is  expressly  provided  by  the  A6t,  or  under 
Clauses  9  and  10  as  being  provided  for 
by  those  Clauses.  It  is  clear  that  a  suit 
brought  for  non-payment  of  the  price  of 
goods  sold  by  wholesale  is  a  suit  for  breach 
of  contract.  A  suit  brought  for  the  non- 
delivery of  the  very  same  goods  under 
the  very  same  contract  would  be  a  suit  for 
the  breach  of  contract.  A  suit  for  the  non- 
acceptance  of  these  same  goods  under  the 
very  same  contract  would  be  a  suit  brought 
for  the  breach  of  contract.  Therefore  it  ap- 
pears to  me  that,  whether  the  suit  is  for  the 
price  of  the  goods  or  for  the  non-acceptance  of 
the  goods,  or  for  the  non-delivery,  it  is  a  suit 
for  the  breach  of  a  contract,  and  falls  within 
Clause  9  or  10,  and  not  within  Clause  16. 

Clause  9  says -.-"Suits  brought  for  the 
breach  of  any  contraft,  the  period  of  three 
years  from  the  time  when  the  breach  of 
contraft  in  respect  of  which  the  suit  is 
brought  first  took  place,  unless  there  is  a 
contract,  in  writing,  signed  by  the  party  to 
be  bound  thereby  or  by  his  duly  authorized 
agent." 

An  action  for  the  non-payment  of  the  price 
of  goods  sold  wholesale  is  within  Clause  9, 
unless  the  contraft  is  in  writing,  and  the 
limitation  is  three  years.  If  the  contraft 
is  in  writing,  then  we  must  go  to  see  what 
is  the  period  of  limitation.  Clause  10 
provides  that  "to  suits  brought  for  the 
breach  of  any  contract  in  cases  in  which 
there  is  a  written  engagement  or  con- 
tract, and  in  which  such  engagement  or 
contract  could  have  been  registered  by 
virtue  of  any  law  or  regulation  in  force  at 
the  time  and  place  of  the  execution  thereof, 
the  period  of  three  years  from  the  time  whert 
the  breach  of  contract  in  respect  of  which 
the  action  is  brought  first  took  place,  unless 
such  engagement  or  contract  shall  have  been 
registered  within  six  months  from  the  date 
thereof."  In  this  case,  the  Judge  who 
referred  the  case  has  not  found  that  there 
was  any  written  contract ;  and  consequently, 
assuming  that  there  was  no  written  contract, 
the  case  does  not  come  within  Clause  10  of 
the  Aft.  Under  these  circumstances,  the 
Judge  must  be  informed  that  the  limitation 
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in  this  case,  provided  there>  was  no  written 
contract,  was  three  years  from  the  time  when 
the  cause  of  action  accrued. 

The  Judge  of  the  Small  Cause  Court  will 
be  told  that  the  Division  Bench  have  decid- 
ed that  he  was  right  in  holding  that  it  was  a 
«ale  of  goods  wholesale,  and  that  the  Full 
Bench  upon  that  finding  have  held  that 
three  years  was  the  period  of  limitation 
under  Clause  9,  unless  there  was  a  written 
engagement. 


The  31st  January  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justicey  and  the  Hon'ble  H.  V.  Bayley, 
W.  S.  Seton-Karr,  J.  B.  Phear,  and  A.  G. 
Macpherson,  Judges, 

Bona-fide  purchaser  without  notice— Cancel- 

ment  of.  Sale. 

Case  No.  2362  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Avieen  of  BhauguU 
pore,  dated  the  i^th  Mav  1866,  affirming  a 
decision  of  the  Moonsiff  of  Soorujgurrahy 
dated  the  28th  August  186^. 

Abdool  Hye  and  others  (Plaintiffs), 
Appellants, 

versus 

Nawab  Raj  and  others  (Defendants), 
Respondents, 

Mr,  C.  Gregory  for  Appellants. 

Saboos  Chunder  Madhub  Ghose  and  Nil 
Madhub  Sein  for  Respondents. 

Bond-fide  purchasers  for  valuable  consideration  and 
without  notice  of  a  sale  in  execution  of  a  decree  are  not 
in  every  case  protected  from  having^  the  sale  set  aside 
under  the  present  or  former  law.  It  must  be  decided  in 
each  case  m  accordance  with  the  principles  of  justice, 
equity,  and  good  conscience,  as  to  whether  the  sale 
ought  to  be  set  aside  or  not. 

This  case  was  referred  to  a  Full  Bench  by 
Bayley  and  Shumbhoonath  Pundit,  J  J.,  on 
the  i6th  May  i86j. 

Pundit,  J, — ^This  is  a  suit  for  reversal  of 
a  sale  held  in  execution  of  decree  under  the 
following  circumstances : — 

A  decree  was  obtained  against  the  special 
appellant  in  the  Court  of  the  Moonsiff  of 


Behar  in  the  district  of  Behar,  and  wai 
sent,  with  a  requisition  for  the  sale  kA  the 
property  now  in  dispute,  to  the  Moonsiff  oi 
Soorujgurrah  in  the  district  of  Bbaugnh 
pore.  J 

The  sum  due,  however,  was  paid  in 
money  by  the  judgment- debtor  into  tbij 
Court  of  the  Moonsiff  of  Behar  on  the  14^! 
of  January  1851,  and  an  order  by  thai 
Moonsiff,  informing  the  Moonsiff  of  Soori^ 
gurrah  that  there  was  no  longer  any  neceajS 
sity  to  sell,  was  issued  and  reached  thi| 
latter  Moonsiff  after  the  sale,  which  was  heU 
on  the  3rd  February  185 1.  { 

Both  the  Lower  Courts  have  distnisseC 
plaintiffs'  suit. 

»  The  Court  of  first  instance  (the  MoonsiS 
of  Soorujgurrah)  held  that  the  monep 
should  have  been  deposited  in  his  CoucLJ 
and  that,  as  the  order  to  stay  the  sale  passeoi 
by  the  Moonsiff  of  Behar  reached  Soonni 
gurrah  after  the  sale,  plaintiffs  had  no  rigW 
to  bring  this  action. 

The  Lower  Appellate  Court  dismissed  the"! 
appeal  of  the  plaintiffs  only  on  the  latterj 
ground.  j 

It  is  not  found  below  that  the  money  wafi 
deposited  too  late,  or  that,  under  ordinal^: 
course  of  business,  the  intimation  of  its 
deposit  could  not  reach  the  Court  holdiiy 
the  sales  before  the  sale. 

When  a  sale  is  made  in  execution  of  a 
decree,  there  are  certain  rules  according  to' 
which  the  sale  can  be  set  aside  summarily,! 
and  the  present  law  has  definitely  settled 
that,  when  the  sale  is  so  reversed,  the  pur- 
chaser, however  innocent,  or  injured  by  the 
reversal  of  the  sale,  has  no  right  to  appeal 
against  this  reversal. 

It  is,  however,  provided  that,  when  at 
such  a  stage  a  sale  is  ordered  to  be  reversed, 
the  purchaser  is  entitled  to  get  back  bis 
purchase-money  and  (if  the  circumstances 
of  the  case  justify  it)  also  interest. 

In  these  summary  proceedings,  the  sale, 
however,  cannot  be  reversed  upon  any  other 
ground  but  of  a  material  irregularity  in  car- 
rying out  the  sale. 

Besides  these  summary  proceedings,  all 
persons  injured  by  a  sale  have  a  right  to 
contest,  by  a  regular  suit,  the  validity  oi  a 
sale. 

In  some  cases,  for  instance,  a  debtor  may 
sue  upon  the  ground  of  having  paid  the  debt 
before  the  sale,  or  of  having  been  told  by 
the  decree-holder  that  he  would  not  esecnte 
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|b  decree  for  some  time ;  or  on  the  ground 
jtf  not  being  indebted  for  the  sum  for  which 
Ikt  property  was  put  up  for  sale,  but  for  a 
imUer  sum  which  he  had  offered  to  give ; 
fir  npoQ  the  ground  of  the  decree  against 
him  being  reversed  in  appeal  or  review  ;  and 
in  VitTj  one  of  these  cases  there  may  be  no 
inegiilarity  in  the  sale  itself. 

We  think  that  in  such  cases,  where  it  is 
prm^  that  the  decree  executed  was  set 
isde  after  sale,  or  the  decree-holder  had  no 
rigbt  or  had  no  occasion  to  cause  the  sale, 
^(ben  it  \i*as  made,  or  the  property  was  iwi* 
properly  sold,  or  bond- fide  information  of 
^  necessity  to  postpone  the  sale  had  been 
gireo  in  due  form  at  a  reasonable  period 
bc&)re  the  sale,  then  (irrespective  of  any  ac- 
cidental delay  or  fraud  in  the  transmission  of 
fc  proper  instruction  to  the  selling-officer^ 
Ae  sale  should  be  set  aside,  and  any  objec- 
fion  00  behalf  of  the  purchaser,  as  a  party 
■parate  from  the  decree-holder  and  ignorant 
irf  the  proceedings  of  the  decree-holder, 
ihouldnot  be  heard. 

Again,  besides  those  cases  in  which  rever- 
id  of  sale  is  asked,  on  the  ground  of  the 
■ODcy  having  been  paid  by  the  debtor  before 
Ae  sale,  there  may  be  cases  in  which  the 
debtor  may  ask  for  reversal,  on  the  ground 
4it  the  decree-holder  promised  to  postpone 
Ae  sale,  and  the  debtor,  relying  upon  this 
pomise,  took  no  steps,  and  the  decree-holder, 
lotvitbstanding,  fraudulently  caused  the 
ak  of  the  properly. 

Tlicre  may  be  a  case  in  which  payment 

ttr  be  made  too  late  to  justify  the  setting 

Kkieof  a  subsequent  sale,  which  would  not  be 

ficvented  by  such  a  deposit,  and  in  such 

cases,  as  in  many  other  regular  suits  to  set 

tside  sales,  the  question  of  the  propriety  or 

inpiopnety     of     reversing     the    sale    will 

ttcessarily  depend  solely  upon  the  consider- 

itioQof  the  same  circumstances,  as  is  the  case 

n  the  summary  side.     But  in  cases  of  fraud, 

Bke  ihat  noticed  above,  if  the  fraud  of  the 

decree-holder  is  not  to  affect  the  right  of  the 

(trchasers    also,   the   debtor    will    be    left 

^rely  to  a  suit  for  damages    against   the 

fccree-holder.     If  a  purchaser  acquires  the 

>igh(s  of  a  decree-holder  by  purchase   to 

Vttitest  invalid  and   fraudulent  transfers  by 

fte  debtor,  he    might   equally    be  affected 

^  the  fraud  of  the  decree-holder,  when 

A«  has  led  to  the  sale  asked  to  be  revers- 

<^   If   a   sale    took   place  owing  to    the 

•*gltct  of  others  besides  the  purchaser,  or 

•^    to    some     accidental     delay,     why 

*^ld  not,  in  that  case,  a  Court  of  Justice 


have  power  to  reverse  the  sale,  though  the 
purchaser  may  be  perfeftly  ignorant  and 
innocent. 

A  purchaser  in  a  sale  in  execution  does 
not  acquire  any  substantial  lights  which  en- 
able him  to  stay  the  reversal  of  the  sale  of 
the  property,  as  between  the  decree-holder 
and  the  party  asking  the  reversal  of  the  sale. 
The  latter  proves  that  justice  requires  that 
the  property  unnecessarily  and  unjustly  sold, 
though  sold  corredly  as  far  as  the  procedure 
to  sell  is  concerned,  should  be  returned  to 
the  owner  by  such  reversal  of  the  sale. 
Equally,  the  purchaser  has  no  right  to  plead 
his  innocence  and  rights  of  purchase,  when 
the  decree,  in  execution  of  which  the  sale 
may  have  taken  place,  is  set  aside.  In  this 
case  the  purchaser  has,  corredly  speaking, 
no  ground  to  rest  his  innocence,  for  the 
probability  of  a  decree  being  reversed  by 
the  appeal  or  review  is  a  fad  of  which  the 
purchaser  is  legally  supposed  to  be  aware. 

In  all  these  cases,  the  purchaser,  of 
course,  will  get  back  his  purchase-money, 
with  or  without  interest,  as  the  case  may 
require,  provided  it  be  possible  to  get  back 
the  money  from  the  decree-holder,  to  the 
extent  that  he  may  have  taken  in  realization 
of  his  decree.  Anything  realized  over  and 
above  that  taken  away  by  the  decree-holder 
must  always  be  available,  even  if  taken  away 
by  the  former  proprietor. 

By  Aft  VIII.  of  1859,  discretion  is  given 
to  the  Courts  executing  a  decree  to  decide 
how  in  each  case  of  execution  money  due  to 
the  decree-holder  should  be  ordered  to  be 
realized.  It  is,  therefore,  evident  that  the 
law  does  leave  it  absolutely  to  the  decree- 
holder  to  decide  whether  the  property  of  his 
debtor  is  to  be  sold  or  not ;  and  we  do  not 
see  why  there  should  be  any  hesitation  in 
holding  that  the  purchaser,  however  innocent 
and  ignorant  of  the  fa6ts  not  disclosed  upon 
the  execution-case  up  to  the  time  of  the  sale, 
has  no  beiier  right  than  the  decree-holder. 

Further,  if  this  is  not  the  correal  law,  it 
will  follow  that  a  decree-holder  may  cause 
properly  of  great  value  to  be  sold  away  for 
a  trilling  price,  or  for  a  price  that  may  not 
represent  the  exad  value  of  the  property  to 
the  proprietor  himself  according  to  his  value 
of  his  own  property,  even  though  the 
consideration  of  the  sale  may  represent  the 
marke/-vQ.\uQ  of  the  thing  itself;  and  when 
the  decree,  in  execution  of  which  the  sale 
was  made,  is  set  aside  by  appeal  or  review, 
the  only  satisfaction  which  the  successful 
appellant,  who  may  have  been  a  victim  of 
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conspiracy  supported  by  fraud  and  forgery, 
can  obtain,  would  be  to  be  told  that  he  has 
a  right  to  sue  for  damages  against,  perhaps, 
a  man  of  straw;  but  that  he  cannot  get 
back  the  property  sold. 

We  do  not  attach  any  importance  to  any 
argument  that  may  be  used  on  the  ground 
that,  if  sales  in  execution  are  held  liable  to 
be  reversed  for  defaults  unconnected  with 
the  proceedings  of  sale  and  within  the 
knowledge  of  purchasers,  few  persons  will 
venture  to  purchase ;  and  the  result  will  be 
a  deterioration  of  price  of  property  in  exe- 
cution. In  many  instances,  the  sale  is  even 
not  reversed,  notwithstanding  it  being  all 
right  in  its  proceedings,  and  Courts  of 
Justice  need  not  feel  much  sympathy  for 
debtors  who  have  property,  and  will  not  of 
themselves  sell  it  to  pay  other  debts  due 
from  them,  but  will  try  their  utmost  to  see 
if  they  cannot,  one  way  or  another,  defer 
payment  till  they  find  that  they  have  been 
playing  a  losing  game. 

Proprietors  holding  estates,  and  who  find 
it  difficult  to  sell  for  defeft  of  title,  convert 
CoUeftors  into  their  agents  for  sale  by  fall- 
ing into  arrears  of  revenue ;  but  it  is  not  all 
the  policy  of  the  law  that  Courts  of  Justice 
should  become  public  agents  for  the  sale  of 
private  properties  which  can  be  sold  for 
better  consideration  and  on  better  terms, 
without  the  intervention  of  the  Courts, 
notwithstanding  the  fad  that  they  are  attached 
by  orders  of  Courts. 

A  decree  may  be  satisfied,  and  by  an  ac- 
cident the  order  to  stay  the  sale  may  not 
reach  the  officer  conducting  the  sale  in  time 
to  prevent  the  sale.  It  may  happen  that 
the  debtor  may  settle  with  the  decree-holder 
that  he  will  not  execute  the  decree  at  once ; 
and,  by  a  fraud  of  the  decree-holder,  any 
order  to  stay  the  sale  may  not  be  taken  out 
in  time.  Now,  is  it  justice  to  decide  that, 
though  in  such  cases  the  decree-holder  had 
no  occasion  to  sell,  still  the  proprietor  is  to 
lose  his  property  because  it  was  sold,  and 
has  been  purchased  by  a  person  who  was  not 
cognizant  of  the  fact  of  the  previous  satis- 1 
faction  of  the  decree  ? 

In  reversal  of  sales,  when  such  reversal 
is  sought  by  regular  suits,  it  may  sometimes 
be  difficult  to  provide  for  the  safe  return  of 
the  purchase-money  to  the  purchaser  from 
the  decree-holder ;  but  it  may  be  fairly  pro- 
vided that  the  debtor  is  to  pay  the  whole  or 
a  portion  of  the  purchase-money  before  he 
shall  take  back  his  property,  and  he  may  after- 
wards sue  the  decree-holder  for  the  recovery 


S.  R.  nth  of  Septem- 
ber 1843;  S.R.  17th. 
of  November  1847 


of  the  same.     Further,  a  purchaser  in  exec^ 
tion  is   always  an   adventurer,   and    kno 
that    his    purchase    is    attended  with    ri 
Nothing  is  guaranteed  to  him  by  the 
but  expressly  rights  and  interests,  whale 
they  may  be,  and  in  many  cases,  where 
sale  is  not  set  aside,  he  may  often  find 
he  has  purchased  rights  not  existing  to 
extent,  or  of  the  kind,  represented  to  hi 
by  the  proclamation  of  sale,  or  rights  whi 
he  finds  to  his  loss  are  saddled  with  hea< 
liabilities.    There  will,  therefore,  be  no  g 
hardship  or  any  injustice  if  the  accident 
the  purchase-money  not  being  recovered  eoj 
tirely,  or  in  part,  is  added  to  the  list  of  t 
numerous  risks  to  which  a  purchaser  in  aa; 
execution-case  is  naturally  liable. 
.  The   Lower  Appellate   Court   quotes  tW 
decisions   noted   in   the    margin.     But    tbn 

17th  March  1847,  S.  R.,Page  171  j      power    of    dl^ 
25th  March  184 1,  ,,    „      „       39; 
24th  April    1842,  „   „      „        74; 
27th  April   1842,   „   „      „       71; 

Refer- 
red to  in 

the     Full 

Bench 

decision, 

dated 

nth  of 

Julyi849, 

page  283. 
is  limited  only  by  justice  and  equity.     We 
are    not    inclined    to    adopt    invariably   io, 
regular  suits  for  reversal  of  sales  the  pre*; 
cedents    and    rulings    applicable    to    sum«  \ 
mary    cases.      A    purchaser    in    execuikm 
acquires    no    right    and     equities     to    op*' 
pose    the    reversal    of   the    sale    upon  any 
grounds   which    the    decree-holder    cannot 
take,  or    to  oppose,   as  a  matter  of  right, 
the   reversal  of  a   sale    when   a  Court    of 
Justice   may   hold   it  proper  to  reverse  it. 
I  do  not  deny  that  the  purchaser  has  a  right 
to  see  that  all  possible  precaution  is  taken 
to  secuie  to  him  a  return  of  his  purchase- 
money,  with  or  without  interest.     In   some 
cases  of  reversal  of  sale,  it  may  be  proper  to 
hold  that  the  purchaser  is   not  obliged   to 
give   mesne-profits.      We    think,    however, 
that  the  purchaser  is  not  entitled  to  plead 
a  right  to  possession  under  his  purchase,  on 
the  ground  of  innocence  or  ignorance  of  the 
previous  proceedings  of  the  debtor,  and  the 
decree-holders  or  of  the  Couit  executing  the 
decree,  preceding  the  date  of  his  purchase. 

Having  seen  some  reason  to  doubt  the 
correftness  of  the  decisions  quoted  above,  as 
far  as  they  are  supposed  to  decide  that,  in 
no  case  in  a  suit  like  the  present,  the  sale 
can  be  reversed  at  all,  I  and  my  colleague 
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of  opinion  that  the  decisions  should  not 
ns.    Having  doubts  as  to  their  correct- 
ve  refer  this  case  to  the  Full  Bench 
a  ruling  as  to  whether,  with  reference  to 
lions  urged  by  the  purchaser,  the  sale 
or  should  not  be  set  aside,  or,  in  other 
,  to  determine  whether,  and  how  far,  in 
regular  suit,   claims   of   a   purchaser    in 
ion  of   decrees  are  to  be    respected 
ibd  protected  on  grounds  of  his  innocence 
feMi  ignorance. 

Baylef,  J. — I  have   no  objection  to  the 
being  referred  to  a  Full  Bench,  as  it  is 
matter  of  general  importance  to  have  a 
ar  final  ruling  on  it. 

The  judgmenl  of  Ihe  Full  Bench  zvas 
delivered  as  follows : — 

Peacock,  C,  J, — ^The  substantial  question 
law  which  has  been  referred  for  the  de- 
of  the  Full  Bench  is  whether,  having 
ince  to  the  cases  mentioned  in  the  order 
rf  reference,  a  bond- fide  purchaser  for  valu- 
«Ne  consideration,  and  without  notice,  at  a 
ide  in  execution  of  a  decree  is  protected 
im  having  the  sale  set  aside  under  the 
nt  or  former  law. 


We  are  of  opinion  that  the  decisions  do 
W  go  to  the. extent  of  saying  that,  under 
w  drcamstances,  can  a  sale  be  set  aside  as 
igiinst  a  purchaser.  In  each  case  it  will  be 
fat  the  Court  which  tries  the  case  to  deter- 
■Koe  vbetber  it  will  be  in  accordance  with 
4c  principle  of  justice,  equity,  and  good 
conscience,  that  the  sale  ought  to  be  set 
>»fc  or  not, 

^h  case  most '  be'  determined  by  the 
Otot  apon  its  own  merits. 

Tbis  case  will  accordingly  go  back  to  the 
^^"'WOB  Bench  which  referred  it,  with  our 
^oion  that  it  is  not  bound  by  the  decisions 
''fcnedto. 


The  31st  January  1868. 

Present : 

The  Hon'ble  E.  Jackson  and  C.  Hobhouse, 

Judges, 

Sale  of  non-existent  rights  and  interest — Pur- 
chaser obtaining  nothing. 

Case  No.  949  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
ihe  Officiating  Judge  of  Shahabady 
dated  the  26th  November  1866,  reversing 
a  decision  passed  by  ihe  Deputy  Collector 
of  that  District,  dated  2gth  January 
1866. 

Radha  Koonwar  (Plaintiff),  Appellant, 

m 

versus 

Jankee  Koonwar  and  others  (Defendants), 

Respondents, 

Baboos  Kishen  Succa  Mookerjee  and   Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Romanath  Bose  for  Respondents. 

Where  a  plaintiff  asked  to  have  a  sale,  in  execution, 
of  her  husband's  rights  and  interests  in  certain  landed 
property,  set  aside  on  the  ground  that  those  rights  and 
interests  had  been  preWously  transferred  to  herself — 
Held  that  her  suit  was,  in  reality  (and  might  be  con- 
sidered by  the  Court),  to  obtain  a  declaration  that  her 
husband  had  no  rights  and  interests  in  the  estate  when 
it  was  sold,  and  that  the  purchaser  obtained  nothing. 

Jackson,  J. — This  was  a  suit  by  a  wife  to 
set  aside  certain  sales  made  by  her  husband 
directly,  and  also  a  sale  in  execution  of  de- 
cree of  her  husband's  rights  and  interests  in 
certain  landed  estate,  on  the  allegation  that 
the  husband  had  previously  transferred  his 
rights  by  deed  of  gift  to  his  Wife. 

The  Lower  Appellate  Court  has  dismissed 
the  suit  as  regards  the  landed  property  sold 
in  execution  of  decree,  on  the  ground  that  it 
is  barred  by  the  limitation  laid  down  in 
Clause  3,  Section  i.  Act  XIV.  of  1859,  "^t 
having  been  brought  within  one  year  from 
the  date  at  which  such  sale  was  confirmed,  or 
became  final  and  conclusive.  Against  this 
portion  of  the  Lower  Appellate  Court's  judg- 
ment this  appeal  is  preferred. 

There  is  no  doubt  that  the  Judge  has  been 
misled  by  the  terms  in  which  the  plaintiff 
stated  her  cause  of  action  in  the  plaint. 
She  asked  to  have  the  sale  set  ^ide ;  where* 
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as,  in  reality,  her  suit  was  not  to  set  aside 
the  sale,  but  to  obtain  a  declaration  that  lier 
husband  had  no  rights  and  interests  in  the 
estate  when  it  was  sold,  he  having  previously 
transferred  his  interest  to  her,  and  that  con- 
sequently the  purchaser  obtained  nothing  by 
his  purchase.  There  is  a  decision  of  this 
Court  upon  this  question,  raised  on  exactly 
the  same  circumstances  as  in  this  suit, 
Weekly  Reporter,  Volume  IV.,  page  34, 
Kinoo  Dass  versus  Roghoonath  Dass,  alluded 
to  in  Mr.  Thomson's  Treatise  on  the  Law 
of  Limitation,  pages  35  and  36.  The  Court 
there  held  that,  although  the  plaintiff  sued  to 
set  aside  a  sale,  his  claim  might  he  con- 
sidered simply  as  one  to  recover  immoveable 
property,  and  that  the  Law  of  Limitation  ap- 
plicable to  it  was  Clause  12,  Section  i,  Act 
XIV.  of  1859,  viz.,  \2  years  from  the  date  of 
dispossession.  We  concur  in  opinion  with 
the  Judges  who  recorded  that  decision,  and, 
following  it,  we  reverse  the  judgment  of  the 
Lower  Appellate  Court,  and  remand  the  case 
for  trial  of  the  remaining  issues  which  were 
raised  before  that  Court. 

As  the  error  in  this  case  has  arisen  partly 
from  the  plaintiff's  mistake  in  wording  her 
plaint,  we  think  that  she  ought  to  pay  the 
costs  of  this  appeal,  and  decree  accordingly. 


The  31st  January  1868. 

Pfeseni  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Sale  of  Talook  under  Regulation  VIII.,  1835— 
Lapse  of  under-tenures. 

Case  No.  351  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dated  the 
2gih  June' i866. 

Dwarkanath  Doss  Biswas  and  others 
(Defendants),  Appellants, 

versus 

Manick  Chunder  Doss  (Plaintiff), 
Respondent . 


Mr,  R,    T.  Allan  and  Baboo  Sreenath  Doss 

for  Appellants. 

Baboos  Romesh  Chunder  Miiier  and  Greeja 
Sunkur  Mojoomdar  for  Respondent. 

On  the  sale  of  a  talook  under  the  provkions  of  Regula- 
tion VIII.,  1835,  all  subordinate  tenures,  such  as  ousut 
talooks,  howalahs,  neem-ho\va1ahs,  do  not  necessarily 
lapse :  it  would  depend  very  much  upon  the  terms  of  the 
pottah  cr  grant  under  which  the  origfinal  talook  was 
created. 

Kemp,  J. — This  was   a  suit  to  recover 
mesne-profits,  laid  at  Rupees  25,000. 

The  plaint  sets  forth  that  the  plaintiff  is 
the  purchaser  at  a  public  sale,  under  Regula- 
tion VIII.  of  1835,  of  a  zimma  talook  by 
name  Prannath  Indoo  situated  in  hissa  5 J 
annas,  Pergunnah  Selimabad,  Zillah  Backer- 
gunge  ;  that  the  defendants,  from  the  date 
of  the  plaintiff's  purchase,  or  from  the  13th 
Srabun  1262  B.  S.,  have  forcibly  retained 
possession  of  the  lands  of  kismuts  kurfa 
Jotebaree,  Brimunkatee,  and  Soobunkatec, 
comprised  in  the  aforesaid  talook;  that  the 
plaintiff  instituted  a  suit  to  obtain  possession 
of  these  kismuts,  and  obtained  a  decree  in 
this  Court  on  the  26th  January  1865,  The 
plaintiff  abandons  his  claim  to  mesne-profits 
which  have  accrued  for  a  period  more  than 
six  years. 

The  defence  was  that  the  claim  to  mesne- 
profits  for  1266  was  barred  by  the  Statute  of 
Limitations,  and  that  the  defendants  were 
liable  for  only  so  much  as  they  had  collected 
from  the  holders  immediately  subordinate  to 
them, ;'.  e.,  the  ousut  talookdars. 

The  Judge  held  that  the  claim  for  the 
mesne-profits  of  the  year  1 266  B.  S.  was  not 
barred  on  the  principle  laid  down  in  the  case 
of  Maharaja  Koer  Ramaput  Singh  versus 
Mr.  Furlong,  Weekly  Reporter,  Volume  III., 
page  38,  Civil  Rulings. 

As  to  the  principle  upon  which  mesne- 
profits  are  to  be  awarded,  the  Judge  makes 
the  following  observations:  "The  defendants 
"  allege  that  they  have  never  been  in  imme- 
"  diate  possession ;  that  the  whole  lands  are 
"  let  out  in  ousut  talook ;  and  that  they  have 
"only  received  the  oiisut  talookdaree  rent, 
"amounting  to  about  Rupees  156- 10-8  per 
"  annum ;  and  that,  therefore,  they  cannot  be 
*'  held  liable  for  more  than  they  have  actual- 
"ly  received.  To  prove  t4ieir  actual  re- 
"  ceipts,  they  file  rent-accounts,  together  with 
"  Chalans  to  prove  them."  Of  these  docu- 
ments, the  Judge  observes  that  most  of*  them 
have  been  spoken  to  by  witnesses ;  that  the 
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alleges  them  to  be  forgeries;  and  that 

may  have  been  prepared  for  the  pur- 

of  this  suit.     "  This  may  be  so/'  says 

Jadge,  and  further  he  remarks  **  that  in 

instances  their  appearance  is  against 

u  for  the  writing  looks  fresher  than 

paper,  and  fresher  than  the  alleged 

would   warrant."     He  looked   upon 

documents  with  considerable  suspicion, 

t,  even  if  they  be  admitted  to  be  genuine, 

will    not,    thinks    the    Judge,    assist 

defendants,   for  the  plaintiff  has  been 

ly  years  out  of  possession,  so  long,  in- 

'  that  he  has  been  a  great  loser,  having 

abandon  a  portion  of   his   claim  ;   the 

ints  cannot  be  permitted   to   profit 

ibeir  own  wrong,  and  the  principle  laid 

by  a  Full  Bench  of  the  Fligh  Court 

case  of  HanoDman  Doss*  and  others 

^WeekivRcporter,  seemed  applicable  to  the 

' '  Nos.,  paj^  case,  for  it  is  there  re- 

/sDecfeions,  marked   that,    "when    a 

I, page  a66,&c.  «  p^^.^^  j^  declared  entitled 

[Id  a  decree  for  mesne-profits,  such  sums  as 

Vf  have  been  collected  and  appropriated 

[brothers  in  wrongful  possession,  or  such 

\i  as  he  (the  parly  ousted  wrongfully) 

^VMki  have  collected,  had  he  been  in  pos- 

^iession,  and  which  he  was  prevented  from 

I'ooUecting  by  having  been  kept  wrongfully 

"•wiof  possession,  ought  to  be  awarded." 

The  Judge  then  remarks  that,  if  the 
botiff  had  not  been  kept  wrongfully  out  of 
tion,  he  would  have  collected  rents 
liately  from  the  ryots,  inasmuch 
<i  he  purchased  thezimmah  free  of  all 
hcnmbrances  set  up  by  the  defendants.  It 
fctrne,  the  Judge  observes,  that  the  plaintiff 
Otonot  show  that  the  defendants  have 
wfccted  direct  from  the  ryots,  but  that, 
•wcnhcless,  the  plaintiff  was  entitled  to 
ttcwrer  as  mesne-profits  what  the  defendants 
•'If*/  have  collected  from  the  ryots.  An 
^Bcen  was  deputed  to  ascertain  the  rates 
P«d  by  ordinary  ryots  in  the  neighbourhood 
^  tbc  disputed  properties,  and  the  rate  so 
■Ctttained  was  assumed  by  the  Judge  to  be 
Aiiir  rate,  and  what  the  defendants  ought 
J»  have  collected. 

Mesnc-profiis  were  awarded  amounting  to 
«pc5 16,558-1 5-9,  with  costs  in  proportion. 

»  appeal,  the  only  contention  has  been  as 
^  die  principle  upon  which  the  wasilat  is 
^to  be  awarded.  We  may  premise  by  observ- 
I'ltbat  the  plaintiffs  purchased  the  zimma- 
J™t  at  a  sale  under  the  provisions  of 
Jg^ion  VIIL  of  1835.  This  Court  has 
*U  m  reversal  of  the  decision  of  the  Zillah 
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Judge  that  the  plaintiffs  acquired  the 
zimma  free  of  all  encumbrances.  The  ques- 
tion is  one  that  admits  of  much  doubt.  The 
decision  of  this  Court  is  pending  in  appeal 
before  their  Lordships  of  the  Privy  Council, 
and  we  refrain  from  further  remarks  on  the 
subject.  The  ousut  talooks  subordinate  to 
the  talooks  of  the  defendants  were  created 
before  their  purchase  of  the  parent  zimma, 
and  it  appears  to  us  very  clear  that  the 
defendants  could  only  have  collected  from 
them,  and  not  from  the  immediate  occupants 
of  the  soil.  Indeed,  we  have  been  shown  that 
the  defendants,  during  their  incumbency  as 
zemindars,  attempted  to  get  rid  of  these 
ou<;ut  talookdars,  and  to  collect  the  rents 
from  the  ryots,  but  were  foiled  after  liti- 
gation. 

The  plaintiff,  even  if  he  had  not  been  kept 
out  ,of  possession  of  the  zimma-talook, 
would  not  have  been  entitled  to  collect  from 
the  ryots,  but  must  have  contented  himself 
with  receiving  rent  from  the  ousut  talookdars, 
as  the  defendants  have  done. 

The  Judge  is,  in  our  opinion,  wrong  in 
law  in  holding  that,  on  the  sale  of  a  talook 
under  the  provisions  of  Regulation  VHI.  of 
1835,  all  subordinate  tenures,  such  as  ousut 
talooks,  howalahs,  neem-howalahs,  neces- 
sarily lapse.  It  would  depend  very  much 
upon  the  terms  of  the  pottah  or  grant  under 
which  the  original  talook  was  created,  and 
the  reservations  therein  expressed  or  implied. 

The  defendants  have  put  in  their  collec« 
tion-papers  and  the  chalans  of  the  ousut 
talookdars  for  a  series  of  years,  which  have 
been,  as  admitted  by  the  Judge,  supported 
by  evidence.  In  the  Court  below,  the 
plaintiff,  as  admitted  by  the  Judge,  could 
not  show  that  the  plaintiff  had  collected  from 
the  ryot,  nor  has  the  Pleader  of  the  plaintiff, 
respondent  before  us,  attempted  to  throw 
discredit  upon  these  documents,  which  do 
not  appear  to  us  to  be  open  to  the  suspicions 
hinted  at  by  the  Judge.  The  ousut  talook- 
dars, too,  were  examined  by  the  defendants, 
who  did  all  that  was  in  their  power  to  prove 
at  what  rate  they  collected  during  the  period 
in  dispute. 

The  ruling  of  the  Full  Bench  quoted  by 
the  Judge,  Sutherland's  Special  No.,  Weekly 
Reporter,  page  41,  is  not  applicable  to 
this  case,  for  it  is  clear  that,  if  the  defend- 
ants had  at  once  given  up  possession  of  the 
zimma  to  the  plaintiff  on  his  purchase,  the 
plaintiff  would  not  have  been  entitled  to  collect 
direct    from    the    ryots,    ignoring    all    the 
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intermediate  tenures  between  him  and  the  ac- 
tual occupants  of  the  soil,  commencing  with 
the  ousut  talookdars,  who  had  successfully 
resisted  the  attempts  of  the  zemindars  to 
pass  them  over. 

We,  therefore,  amend  the  decision  of  the 
Judge,  and  decree  wasilat  from  1266  to 
1272,  at  the  rale  of  Rupees  156-10-8  per 
annum,  with  costs  in  proportion  ;  excess  costs 
in  the  Lower  Court  payable  by  the  respond- 
ent to  the  appellants,  with  interest ;  the 
whole  of  the  costs  of  this  Court  to  be  paid 
by  the  plaintiff,  respondent,  to  the  appellants, 
with  interest. 


The  31st  January  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges, 

Intenrenor^Sale— Benamee^Oniis  ProbandL 
Case  No.  171 1  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^'Pergunnahs^  dated 
the  joth  April  i86j,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  4th  December 
1866.  - 

Kadernaih  Dutt  and  others  (Defendants), 

Appellants, 

versus 

Okhoy  Koomar  Bhuttacharjee  and  others 
(Plaintiffs),  Respondents. 

Mr.  R,  V,  Doyne  and  Baboos  Unnoda 
Pershad  Banerjee,  Romesh  Chunder 
Mitter,  Hem  Chunder  Banerjee,  and 
Chunder  Madhub  Ghose  for  Appellants. 

Mr.    G.    C.    Paul   and    Baboos    Onookool 
Chunder   Mookerjee,   Ashootosh    Chatter- 
jee   and  Ashootosh  Dhur  for  Respondents. 


The  decision  of  the  Privy  Council  in   the 
Sreeman  Chunder  Dey  vs.  Copal  Chunder  CI 
butty  (7  Weekly  Reporter,  p.  10,  P.  C.)  considi 

Seton-Karr,  J. — ^The  facts  out  of  wl 
this  appeal  arises  are  clearly  given  in 
judgments  of  both  the  Courts. 

Purno    Prasad  Roy    and    others   held| 
decree  against  Shushee  Dhur  Ghose, 
in  execution  of  the  same,  a  one-anna  si 
of  a  zemindaree  was  sold  on  the   2nd| 
August    1865,    and    purchased    by    Ol 
Koomar  Bhuttacharjee,  the  plaintiff  in 
suit,  for  Rupees  805. 

The  same  property  was  agair  sold  on 
nth  of  September  following,  also  in 
cution  of  another  decree  against  the 
debtor,  and  purchased  for  5,000  rupees 
the  defendants  in  this  suit,  after  the  pt 
iff,    the    first    purchaser,    had     intervei 
without  success. 

The  plaintiff,  dating  his  cause  of  act^ 
from  the  9th  of  December  1865,  when 
prayer  to  set  aside  the  second  sale  was 
entertained,  has  now  sued  to  set  aside 
sale,  and  to  establish  his  prior  purchase. 

A    variety    of    issues    were    drawn 
which  it  is   not  necessary  to  specify, 
the  Princ-ipal   Sudder  Ameen,  going  ft 
into  the  case,  and  getting  over  certain  \\ 
of    bar    and    limitation    in    the    plaintil 
fax'or,    directed    his    attention   to   what 
termed  the  simple  issue  in    the  case,  vi 
whether  the  plaintiff  had  made  the  purcb 
with  his  own  money  and  for  his  own  bei 
fit,  or  whether  the  whole  transaction 
based  on  fraud  and  cdllusion. 

On  the  whole  facts  and  probabilities,  t| 
Principal   Sudder    Ameen    recorded,  wbj 
taking  this  issue  as  the  correct  issue  in  t| 
case,  appears  to  us  a  very  clear  judgment, 
the  effect  that  the  whole  of  the  transacdi 
on  which  the  plaintiff  relied,  and  to  wfai^ 
the  ostensible  decree>holder,  the  judgmei 
debtor,  and  the  plaintiff  were  parties,  w| 
based  on  fraud  and  collusion,  and  that 
judgment-debtor  was   in  possession  of 
property,  both  before    and  after  the 
contended  for  by   the  plaintiff,   while 
defendant  had,  in  reality,  subsequently  pi 
chased'  the  right,  title,  and  interest  of  tl 
debtor. 

On  appeal,  the  Judge  reversed  this  deci- 
sion, on  the  ground  that,  though  the  plaintiff's 
version  of  affairs  was  unsatisfactory,  and 
though  it  was  extremely  probable  that  the 
transaction  was  benamee^  there  was  no  evi- 
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of  fraad,  and  no  evidence  that  the 

was   die  property  of  the   debtor, 

ee  Dhiir,  at  the  time  of  the  defend- 

fi  purchase  on  the    nth  of  September 

b  special  appeal,  two   main  points  are 
by  Mr.  Doyne : — 

t.  That  the    suit    will    not    lie,    as    the 
discloses  no  cause  of  action. 

t.  That  the  Judge  has  lost  sight  of  the 
1  point  at  issue  between  the  parties,  and 
gone  of!  on  the  question  of  fraud,  with- 
loot  fioding  whether  the  purchase  was 
iotnlly  made  for  the  plaintiff,  or  without 
iiying  who,  in  fact,  was  the  purchaser  at 
|k  first  sale  in  August. 

In  regard  to  the  first  point  urged  by  Mr. 
Bofoe,  I  have  to  observe  that  it  was  never 
|>t  forward  in  either  of  the  Courts  below, 
M  k  certainly  might  have  been.  Issues 
h  bar  and  Umiution  were  urged  before  the 
libdpa]  Sudder  Ameen,  and  were  dropped 
%Kkst  the  Judge,  but  no  plea  in  bar  of  the 
|hbt  as  disclosing  no  cause  of  action  was 
moL  up ;  and,  even  if  we  could  allow  such 
I  ^  to  be  now  taken  as  that  the  suit  will 
pk  &  at  all,  we  should  be  disposed  to 
IMver  it  by  saying  that,  though  the  plaintiff 
JM  wmng  in  saying,  in  his  plaint,  that  he 
tiP^ght  his  suit  under  Section  109  of  *Act 
VDI.  oC  1859,  he  ought  certainly  to  be  per- 
ItSnA  to  sue  under  either  of  Sections  346  or 

Hb  objections  to  the  sale  were  not  enter- 
tined,  but  be  would  be  at  liberty  to  bring 
h  suit  within  one  year  to  establish  his 
i^t  and  to  set  aside  the  sale  under  one  of 
IboK  Sections  last  named. 

Ovemiling  the  first  objection,  therefore, 
«e  cone  to  the  second  main  point,  and  here 
I  iia  of  opinion  that  the  decision  of  the 
)%  is  so  wrong  in  law  that  it  cannot  be 
ftnaiued  to  stand. 

The  Judge,  after  going  through  the  very 

OBfeot  arguments  on  which  the  Principal 

wler  Ameen  based   his  decision  in  the 

tifndant's  favor,  does  not  refute  any  one 

'ttem,  nor,  as  we  read  his  decision,  does 

k  take  a  materially  different  view  of  the 

'^  of  the    evidence.      He  begins  by 

ttjiog  that  "all  the  circumstances  noted 

^^  i^  by  the  Lower  Court)  are  consonant 

**ilh  an  hypothesis   that    the  judgment- 

^'cbtor's  uncle,  Bungshee  Dhur,  purchased 

^4i  otate.  in  the  name  of  the  plaintiff, 

"^  if  it  was  so,  no  great  inference  of 

\imi  can  be  drawn  from  them/'    The 


Judge  then  goes  on  to  say  that  more  collu- 
sion does  not  establish  fraud ;  that  it  would 
have  to  be  shown  that  the  original  decree 
was  obtained  collusively,  which  had  not 
been  attempted;  and  that  there  was  nothing 
from  which  a  legal  inference  of  fraud  could 
be  drawn.  The  Judge  admits  that  the 
plaintiff's  account  is  unsatisfactory,  and  that 
it  might  justify  the  Court  in  finding  that 
his  name  nad  been  used  by  some  one  else, 
and  that  he  was  not  the  real  purchaser.  He 
also  says  that  it  appears  probable  on  the 
evidence  ''that  the  plaintiff  was  put  for- 
"  ward  to  purchase,  and  his  name  was  hsed 
''by  some  one  else.'*  He  says  that  a  cer- 
tain portion  of  the  .record  goes  to  prove 
that  Bungshee  Dhur,  or  some  of  the  family, 
purchased,  but  it  does  not  establish  that  for 
which  the  defendants  contend,  m.,  that  the 
judgment-debtor  was  the  real  purchaser. 
Here  obviously  the  Judge  throws  the  onus 
on  the  defendants,  as  he  again  does  in  a 
subsequent  part  of  his  judgment,  in  discuss- 
ing the  connection  between  Bungshee  Dhur 
and  the  debtor,  and  the  question  of  pay- 
ment of  rents  of  the  ryots. 

The  Judge  also  appears  to  me  to  have 

wrongly    applied     the 
•  Weekly  Reporter,    ^ase*  lately  decided  by 

Volume  VII.,  pa^e  10,      ,.  -n  •  r^  •! 

Privy  Council  Rulings,     l^e       Pnvy        Council, 

Sreeman  Chunder  Dey 
versus  Gopal  Chiyider  Chuckerbutty,  to  the 
case  before  him. 

The  facts  in  that  case  wefe  different.  It 
was  not  exactly  a  case  between  t^io  rival 
purchasers  at  sales.  It  was  a  case  in  which 
a  plaintiff  sued  as  the  assignee  of  a  judgment* 
creditor,  and  he  wished  to  have  it  declared 
that  the  defendant's  purchase  at  a  sale  in 
execution  of  a  previous  judgment  was  bad. 
There  he  came  forward  to  prove  that  the 
talook  which  he  had  purchased  as  assignee 
was  not  affected  by  the  subsequent  transfer, 
and  that  it  was  still  the  property  of  the 
judgment-debtor,  and  not  that  of  the  subse* 
quent  .purchaser.  To  apply  the  principles 
in  that  case,  as  decided  by  their  Lordships, 
to  the  case  before  us,  we  should  require 
strict  proof  of  his  allegations  from  the  plaint- 
iff, respondent,  and  should  not  put  the  onus 
on  the  defendant,  which  is  what  the  Judge 
has  done.  In  fact,  the  principles  of  their 
Lordships,  if  applicable  to  the  case  before 
us,  ought  to  have  led  the  Judge  on  his  own 
showing  of  facts  to  an  opposite  conclusion 
to  that  at  which  he  has  arrived. 

On  the  whole  case,  I  am  erf  opinion  that 
the  Judge  has  put  the  onus  far  too  heavily 
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on  the  defendants;  that  he  has  had  his  atten- 
tion diverted  from  the  main  issue;  that  he 
has  not  required  from  the  plaintiff  strict 
proof  of  his  allegations;  that  he  has  mis- 
applied the  decision  of  the  Privy  Council; 
that  he  has  not  found  what  he  ought  to 
have  found  before  the  plaintiff  could  be 
entitled  to  a  decree ;  and  that,  on  the  Judge's 
own  showing,  the  plaintiff  should  be  put  out 
of  Court. 

The  plaintiff,  coming  in  to  reverse  a  sale 
in  regard  to  which  his  objections  had  not 
been  entertained,  is  bound  to  prove  his  title 
and  his  purchase ^  and  cannot  be  allowed  to 
derive  any  benefit  from  inferences  of  a 
benamee  purchase,  which  was  not  the  case 
disclosed  in  the  plaint. 

The  Judge  does  not  really  displace  the 
finding  of  the  Principal  Sudder  Ameen,  to 
the  effect  that,  at  the  time  of  the  second  sale, 
the  property  was  still  that  of  the  judgment* 
debtor.  I  am  of  opinion  that,  in  a  case  like 
ihis,  where  the  facts  have  been  fully  gone 
into  in  both  Courts,  where  there  has  been  no 
defective  enquiry  at  all,  and  where  the  deci- 
sion of  the  Lowet  Appellate  Court  is  mani- 
festly erroneous  in  law,  it  would  be  wrong 
and  unnecessary  to  remand  the  case  for  any 
fresh  decision,  or  to  put  the  parties  to  fur- 
ther expense. 

The  conclusion  which  the  Judge  has  form- 
ed being,  on  his  showing,*  erroneous  in  law, 
and  there  being  no  finding  that  the  plaintiff 
has  himself  purchased  the  property  and  made 
out  hisfown  title,  we  ought  at  once  to  reverse 
the  decision  of  the  Judge,  and  restore  that 
of  the  Principal  Sudder  Ameen  with  all 
costs. 

Macphetson,  J, — Whatever  force  there 
might  hav^  been,  if  the  point  had  been  raised 
at  the  proper  time,  In  Mr.  Doyne's  contention 
that  the  suit  will  not  lie  as  seeking  a  merely 
declaratory  decree,  I  think  the  objection  can- 
not now  be  taken,  as  it  never  was  taken 
until  the  case  was  before  us  in  special 
appeal,  after  having  been  tried  and  decided 
by  both  of  the  Lower  Courts  upon  that  which 
is  the  real  issue  between  the  parties. 

I  agree  with  the  Judge  below  in  the 
opinion  that  the  only  true  issue  in  the  case 
was  that  which  was  raised  by  the  Principal 
Sudder  Ameen,  whether,  namely,  the  pur- 
chase at  the  first  sale  was  really  made  by  or 
on  behalf  of  the  judgment-debtor  himself, 
so  that  the  right  of  ownership  never  was 
transferred  from  the  judgment-debtor  to  the 
plaintiff.    It  was  wrong  in  the  Lower  Appel- 


late Court  to  go  into  any  question  of  fra« 
or  collusion  on  the  part  of  the  holder  of  tK 
decree  under  which  the  plaintiff  purchase^ 
for,  wiihout  any  fraud  or  collusion  on  U 
part,  it  might  well  be  that  the  sale  did  nd 
transfer  the  ownership  from  the  judgment 
debtor. 

But  the  error  which  seems  to  me  of 
importance,  and  which,  1  think,  vitiates 
judgment  of  the  Lower  Court,  is  this, 
the  Judge  apparently  considered  him 
bound  by  the  decision  of  the  Privy  Cou 
in  the  case  of  Sreeman  Chunder  Oey  v 
sus  Gopal  Chunder  Chuckerbutty  (V. 
Weekly  Reporter,  page  lo,  Privy  Counc 
to  hold  that  the  facts  did  not  amount  Ifl 
legal  proof  of  that  which  the  defendants  ha<| 
tb  prove.  I  think  he  was  wrong  in  this 
and  that  there  is  nothing  in  their  I^rdshtpi^ 
judgment  which  leads  to  the  conclusion  tbi^ 
the  proof  for  the  defence  is  insufficient. 

Sreeman   Chunder's   case   has  doubth 
some  points  in  which  it  resembles  this  cai 
But  the  position  of  the  parties  and  the  fai 
are  very  different — so  different,  indeed,  th: 
the  decision  in  the  one  case  does  not  neces-j 
sarily  lead  to  a  similar  decision  in  the  other. ,; 

In  Sreeman  Chunder's  case  the  plaintflfi 
was  not  the  purchaser  at  the  first  sale,  ba|j 
the*  assignee  of  another  judgment,  and  Mj 
sued  for  a  declaration  that  the  purchase  oC^ 
a  certain  talook  at  a  sale  in  execution  of  ^i 
decree  did  not  effect  a  transfer  of  the  owner*] 
ship  of  the  property.  Of  course,  the  plaint-J 
iff  had  throughout  to  maintain  the  affirmative  | 
that  the  talook  remained  the  property  of  I 
the  judgment-debtors,  and  never  became  the 
property  of  the  defendant. 

In  the  present  case,  the  plaintiff, "  having 
been  declared  the  purchaser  at  the  first 
sale,  and  being,  as  he  alleges,  in  posses- 
sion, sues  substantially  for  a  declaration 
that  the  subsequent  purchase  by  the  defend- 
ants is  worthless,  and  passed  nothing  to 
them,  as  the  ownership  of  the  properly 
had  previously  been  transferred  to  the 
plaintiff.  Here  the  onus  is  in  the  first 
instance  on  the  plaintiff,  who  must  prove 
that  the  right  of  ownership  is  in  him — ^which 
he  has  no  difficulty  in  doing,  by  proving  his 
purchase  and  possession  in  the  ordinary  way. 
The  plaintiff  having  proved  this  primd-facit 
title,  it  lay  on  the  defendants  to  rebut  it, 
and  show  that  the  ownership  was  not  trans- 
ferred to  the  plaintiff.  This,  it  appears  to 
me,  on  the  Judge's  own  statement  of  the 
facts  proved,  the  defendants  did  very  suffi- 
ciently; certainly  they  did  so  to  such  an 
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as  to  make  it  necessary  for  the  p1aint« 
to  prove  distinctly  that  the   ownership 
really  transferred  to  him  so  as  to  make 
[|ns8  entirely  from  the  judgment-debtor. 

The  facts  found  in  Sreeman  Chunder's 
do  not  prove  that  the  property  never 
from  the  judgment-debtor  at  all,  in 
same  degree  that  the  facts  found  in  the 
It  case  lead  to  that  conclusion.    The 
in  that  case  was  weak  in  the  ex- 
as  compared  with  the  evidence  in  this, 
it  is  an  entire  misapprehension  to  sup- 
that,  because  the  Privy  Council  held  the 
lencc  before  them  there  was  insufficient, 
ir  liordships  laid  down,  or  meant  to  lay 
I,  as  a  rule,  that  evidence  so  cogent  as  that 
id  by  the  Judge  in  this  case  would  alsQ 
t&snfficient.     The  Privy  Council  decided 
case  before  them  upon  the  special  facts 
that  case  (which  were  in  many  respects 
peculiar),  and  it  would  be  most  danger- 
to  bold  that  observations  made  by  their 
^hlps  with   reference  to  those    special 
are  to  be  read  as  general  rules  appli- 
U)  a  whollv  different  state  of  facts. 

It  appears  to  me  that  the  view  which  the 

hlsc  has  taken  of  their  Lordships'  judg- 

Mtt  is  erroneous,  and  that  the  error  per- 

iries  his  whole  decision,  and  is,  in  truth,  the 

^b  of  it    The  judgment  of  the  Court  of 

itt  instance  is  clear  and  good.    The  Judge 

liBti   not    differ    substantially    from    the 

itindpal  Sudder  Ameen  as  to  what  are  the 

[hcU  proved  ;  but  he  differs  in  this,  that  he 

\tUL%  these  facts  do  not  amount  to  legal 

ipDof  that  the  property  never  passed,  under 

Ik  first  sale,  from  the  judgment-debtor. 

I  think  that  the  judgment  of  the  Princi- 
pe Sadder  Ameen  was  right,  and  that  the 
^  /odge  has  given  no  good  reason  for  revers- 
n;  that  judgment,  and  that  the  grounds 
^XB  which  the  )udge  has  reversed  it  are 
viOBg  in  law. 

For  the  reasons  I  have  expressed,  I  think 
tkee  has  been  a  substantial  error  in  the 
*U  of  the  case  in  the  Lower  Appellate 
Covt,  which  has  produced  error  in  the 
'BCiHoa  of  the  case  upon  the  merits;  and, 
*ttcforc,  that  the  judgment  of  the  lyjwer 
Appdlate  Court  ought  to  be  set  aside,  and 
^  the  judgment  of  the  Principal  Sudder 
Ameen  ought  to  be  affirmed. 

Ik  respondent  will  pay  all  the  costs,  both 
l^ie  ind  in  the  Courts  below. 


The  31st  January  1868, 

Present : 

•  _ 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Execution-cases— Adjoamment  of  sale  at  the 
request  of  debtor— Continuance  of  attach- 
ment 

Case  No.  185  of  1867. 

Miscellaneous  Appeal  from  an   order  pass- 
ed by  the  Principal    Sudder    Ameen    of 
Tirhoot,  dated  the  18th  February  1867. 

Chumun  Lall  Chowdhry  and  others  (Decree- 
holders), -4^/^//tf/;/j, 


versus 

Domun  Lall  and  others  (Judgment-debtors), 

Respondents, 

Messrs,  R,  E,  Twidale  and  C,  Gregory 
for  Appellants. 

No  one  for  Respondents. 

Kxecution-cases  in  which  a  sale  or  other  proceeding's 
are  stayed  for  a  fixed  period  at  the  request  ot  the  debtor, 
and  with  the  consent  of  the  decree-holder,  should  not  be 
struck  off  till  that  period  has  expired ;  and  if  struck  off 
for  the  convenience  of  the  Court  by  an  order  which  pro- 
vides for  the  continuance  of  the  attachment*  sale  may 
follow  within  the  said  period  without  a  fresh  attach- 
ment. 

Loch,  J, — In  this  case,  the  special  appel- 
lant, who  is  the  decree-holder,  attached  the 
property  of  his  judgment-debtor,  and  adver- 
tised it  for  sale.  At  the  request  of  the 
debtor,  who  sought  to  make  arrangements 
for  the  payment  of  his  debt  by  a  private  sale 
of  the  property,  the  decree-holder  consented 
to  an  adjournment  of  the  auction-sale  for  a 
month,  the  attachment  of  the  property  hold- 
ing good.  On  the  application  of  the  parties, 
the  Court  adjourned  the  sale,  and  struck  off 
the  execution-case  from  the  file,  directing, 
however,  that  the  attachment  should  hold 
good  according  to  the  terms  of  the  arrange- 
ment entered  into  between  the  parties.  As 
the  debtor  failed  to  make  good  the  money 
due,  the  decree-holder  again  applied  for  exe- 
cution ;  but  the  Judge  held  that,  as  the  case 
had  been  struck  off  the  file,  the  whole  of  the 
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previous  acts  done  in  execution  had  become 
inoperative  ;  that  the  attachment  had  been 
removed,  and  consequently  the  decree-holder 
has  to  commence  the  process  of  execution 
(ie  novo  against  the  property  of  his  debtor. 
The  consequences  to  the  decree-holder  may 
be  very  serious ;  for,  as  soon  as  the  attach- 
ment is  removed,  the  debtor  may  dispose  of 
his  property  to  a  third  person,  or,  as  priority 
of  attachment  gives  the  creditor  making  the 
first  attachment  a  right  to  recover  the 
whole  amount  of  his  debt  from  the  proceeds 
of  sale  before  any  payment  is  made  to  other 
creditors,  it  becomes  a  matter  of  consider- 
able importance  to  the  creditor  that  his 
attachment  should  not  be  declared  null  and 
void.  When  an  execution-case  is  struck  off 
for  default,  as  happened  in  the  cases  quoted 
to  us,  we  think  that  the  whole  of  the  pro- 
ceedings taken  in  execution  do  determine 
and  become  of  no  avail  to  the  creditor,  and 
that,  in  taking  out  further  execution,  he 
must  commence  his  proceedings  from  the 
beginning.  But  when,  as  in  the  present  case, 
the  creditor,  at  the  instance  and  for  the 
benefit  of  the  debtor,  agrees  to  adjourn  the 
sale  of  the  debtor's  property  for  a  certain  pe- 
riod to  enable  the  debtor  to  meet  his  liabilities, 
on  condition  that  the  attachment  of  the  pro- 
perty is  to  hold  good,  and  the  Court,  merely 
with  the  view  of  keeping  its  files  clear,  strikes 
of!  the  case,  providing  in  its  order  for  the  con- 
tinuance of  the  attachment  of  the  property, 
it  would  be  very  unjust  to  the  creditor,  when 
he  next  applied  for  execution,  to  tell  him 
that  all  the  steps  he  had  previously  taken 
were  null  and  void,  and  that  no  proclama- 
tion of  sale  could  take  place  without  a  fresh 
attachment ;  that  the  effect  of  striking  off  the 
case,  which  was  done  not  because  the  decree- 
holder  was  not  diligent,  but  for  the  conveni- 
ence of  the  Court,  that  its  files  of  execution- 
cases  might  be  kept  clear,  was  to  render 
nugatory  every  thing  the  creditor  had 
hitherto  done,  and  to  set  aside  the  agreement 
with  his  debtor  upon  the  strength  of  which 
alone  he  had  consented  to  thea  djournment 
of  sale.  We  think  that  execution-cases,  in 
which  a  sale  or  other  proceedings  are  stayed 
for  a  fixed  period  at  the  request  of  the 
debtor,  and  with  the  consent  of  the  decree- 
holder,  should  not  be  struck  off  till  the  periods 
mentioned  therein  have  expired.  And  in 
the  present  case,  looking  to  the  order  of  the 
Court  passed  when  it  struck  off  the  execution- 
case,  which  distinctly  provided  for  the  conti- 
nuance of  the  attachment,  we  think  that  the 
attachment  is  still  good  and  valid ;  and,  under 
this  view  of  the  case,  we  reverse  the  order 
of  the  Judge  with  costs  in  both  Courts. 


The  i5t  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Contract— MunictiMtl     Work^Amendment   of 
plaint— Small  Cause  Courts. 

Reference  to  the  High  Court  by  the  Official- 
ing  Judge  of  the  Court  of  Small  Causes 
at  Kishnaghur,  dated  the  joth  July 
1867. 

Mohendronath  Mookerjee,  Overseer, 
.  Defendant. 

Plaintiff  sued  one  M.  \f.,  Overseer  o£  or  for  the 
Municipal  Office,  for  the  recovery  of  money  due  on  a 
contract  under  which  plaintiff  had  done  certain  work, 
defendant  contracting  for  the  Municipality,  and  for  the 
performance  of  work  known  by  plaintiff  to  be  Municipal 
work. 

The  Municipality  having  ignored  the  contract,  it  was 
held  that  the  contract,  being  a  quasi  contract,  defend- 
ant could  not  be  held  personally  liable  in  the  present 
action  of  contract. 

Plaintiff  could  not  be  allowed  to  amend  his  plaint  so  as 
to  make  defendant  liable  in  tort  for  misrepresentatioo 
of  his  authority. 

Case, — This  is  an  application  by  the 
plaintiff  for  a  neiv  trial.  Whether  the  rule 
shall  be  discharged  or  made  absolute  most 
depend  upon  the  opinion  of  the  High  Court 
on  the  points  hereinafter  submitted  for 
decision. 

The  facts  are  as  folk>ws:  The  plaintiff 
sued  one  *^  Afohendro  Nath  Mookhopadhydy 
,  Overseer  of  or  for  the  Municipal  Office' 
(sic  in  plaint),  for  the  recovery  of  Rupees 
215-9-41  due  on  a  contract,  dated  the  5th 
Choit  1273,  under  which  plaintiff  had  done 
a  quantity  of  earth-work  at  4  rupees  per 
1,000  cubic  feet.  At  the  trial,  the  contract 
appeared  to  be  a  verbal  one;  at  least 
neither  plaintiff  nor  defendant  made  any 
allusion  to  a  writing.  On  the  motion  for  a 
new  trial,  it  appeared  that  there  was  a 
ivritten  agreement,  and  this  agreement  has 
been  now  produced  b^  the  defendant  under 
summons,  pursuant  to  the  provisions  of  Sec- 
tions 40  and  153,  Act  VIII.  of  1859.  This 
document  was  unstamped,  but  the  plaintiSi 
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required  Its  production,  paid  the  neces- 
penaUy  in  order  to  render  it  admissible 
CTidcnce  (Section  130).    This  contract* 
essed  to  be  made  between  the  plaintiff 
^^  M^htndro  Nath  Mookhopadhya,  Over- 
"    The  plaintiff,  in  his  deposition,  ad- 
that  he  knew  Mohendro  Nath  to  be 
paid  servant  of  the  Municipality;  that 
was  well  aware  that  the  work  done  by 
was  work  for  the  Municipality ;  that  he 
ieved  he  was  to  be  paid  out  of  Municipal 
that    Mohendro   Nath    was   not    a 
Ikadar   or    person     engaging     with    the 
'Inieipatity  to  do  the  work  by  the  job  or 
contiact,  who  might  thus  let  it  out  by 
ntract  to  a  sub  ticcadar  or  sub-con- 
r.    Having  regard  to  these  admi$(sions, 
d  to  the    defendant    being    named    aar 
f)verseer"  on  the  face  of  the  contract,  1 
d  as  a  fact  that  the  defendant  (as  he 
If  deposed  on  solemn  affirmation)  had 
ed  as  an  agents  and  not  as  a  prin- 
and  that  at  the    time   the  contract 
made,  the  intention  of  the  parties  was 
the  Municipality  should  be  liable.    (See 
*s  Common  Law,  pages  532  and  541, 
edition;    and   Smith's    leading   cases, 
folame  II.,  page    326).     There    was    no 
lence  to  show  that  the  defendant  had 
ed  bis  personal  credit.    All  the  circum- 
of  the  case  contradicted  the  sup- 
ion,  and  whether  with  or  without  author- 
he  clearly  contracted  for  the  Munici- 
ly,  and  for  the  performance  of  work  well- 
Q  by   the   plaintiff   to   be    Municipal 

Socfa  being  my  finding  of  fact,  the  first 
^•oiion  I  have  to  propose  for  the  decision 
*fr  High  Court  is  as  follows :  *'  Can  the 
•fcodant  Mohendro  Nath  Mookhopadhya 
««  made  personally  liable  in  the  present 
■**l>OQ,  being  an  action  brought  on  a  con- 
**^.^*'  If  the  case  were  to  be  decided  in 
•<whace  with  the  principles  of  English 

^■fte  Most  Exalted  Sreejoot  Baboo  Muhendronath 
Mookhopadhya,  Overseer. 


^^^^'txvmaX  of  contract  is  executed  by  Sree  Modhoo 
"MtOey  to  the  effect  followtnij^:  As  the  Unnuiona 
JJj^eaaaL  in  Kishennug^ger,  has  to  be  du^,  I  will  do 
SLi""'.^  digging  earth,  and  removing  it  within  (200) 
JJJjjJnd  feet*  at  the  rate  of  four  rupees  per  ( 1,000) 
fikS"**^  cubit  feet,  being  the  rate  at  which  it  was 
?»U*T»*r.  I  will  do  the  work  at  the  rate  and  on  the 
?*«w««id  leaving  off(foo)one  hundred  feet  towards 
2*rtH»  extending  from  the  commencement  to  the 
•J""^  "Bunder."  I  will  Bnish  the  work  within 
JJ^*in.  Should  \  fail,  I  will  pay  fine  at  (2}  two 
JJjy '^y.  I  will  draw  money  by  decrees.  When- 
^^■ktany  money,  I  will  talM  it  on  giving  a  receipt 
■*  %  aad  will  never  take  any  without  receipt.  To 
»?fP*t  I  execute  and  deliver  this  instrument  of 
'Bated  Hie  27th  Palgoon  1273. 


Law,  I  think  that  the  question  must  be 
answered  in  the  negative.  "It  would 
seem,"  says  Mr.  Lush,  referring  to  the  case 
of  Downman  versus  Williams,  7  Q.  B.  103, 
^'  that,  if  the  agreement  imports  to  be  made 
by  the  principal,  and  is  such  that  it  cannot 
be  construed  as  the  personal  contract  of  the 
agent,  the  agent  cannot  be  sued  thereon^ 
though  he  signs  it  without  authorit)-,  and 
his  want  of  authority  is  unknown  to  the 
party  with  whom  he  treats.  The  only 
remedy  against  him  is  an  action  for  the 
fraudulent  misrepresentation."  (Stephen 
Lush's  Common  Law  Practice,  2nd  edition, 
page  63.)  Now,  in  the  present  case,  the 
defendant  is  called  '*  Overseer."  On  the 
face  of  the  contract,  and  even  if  the  word 
'' Ch^erseer''  be  held  to  be  merely  descrip- 
tive, it  would  yet,  looking  to  plaintiff^s 
knowledge  of  the  facts,  be  impossible  to  con- 
strue the  agreement  as  the  personal  agree- 
ment of  the  defendant. 

The  question  how  far,  and  when,  an  agent 
can  be  made  liable  in  an  action  of  contract 
is  discussed  in  the  following  authorities: 
Chitty  on  Contracts,  7th  edition,  pages  207 
to  210;  Smith's  Mercantile  Law,  page  163, 
&c. ;  Broom's  Common  Law,  3rd  edition, 
page  542;  Stephen  Lush's  Common  Law 
Practice,  page  55;  Smith's  leading  cases,  5ih 
edition,  Volume  II.,  pages  322,  327,  328,  337, 
338.  If  I  might  venture  to  condense  these 
authorities,  the  cases  might  resolve  them* 
selves  into  the  following  : — 

1st. — Where  an  agent  contracts  personally, 
or  pledges  his  own  credit. 

2nd, — Where  the  agent  makes  a  fraudu- 
lent representation  of  his  authority,  with 
intent  to  deceive. 

3rd, — Where  he  has  no  authority,  and 
knows  it,  but  nevertheless  makes  the  contract 
as  having  such  authority. 

4^^' — Wliere,  having  in  fact  no  authority, 
he  bond  fide  believes  he  has  such  author- 
ity. 

Now,  my  finding  on  the  fact  excludes  the 
application  of  the  first  case.  In  cases  II., 
III.,  and  IV.  Mr.  Smith  shows  that  the  agent 
cannot  be  sued  on  the  contract,  unless  it  be 
shown  that  he  is  himself  the  principal,  which 
is  not  the  case  in  the  present  instance.  '*  An 
action,  however,  on  an  implied  contract,'  says 
he,  Volume  II.,  page  328,  "  for  the  existence 
of  the  authority  each  professed  to  have, 
would  appear  to  include  all  three  classes. 
See  to  the  same  effect  Chitty  on  Contracts, 
page  2 10,  and  the  cases  cited  in  the  note 
(per  Jervis,  C.J.,  Ac). 


203 


Civil 


THE  WEEKLY  REPORTER. 


Rulings, 


[Vol.  1 


In  the  present  case,  it  was  sought  to 
show,  on  the  motion  for  a  new  trial,,  that 
defendant  had  made  a  contract  which  the 
Municipality  ignored,  and,  as  I  take  it,  that 
therefore  he  was  liable  ander  some  one  of 
the  latter  three  cases  put  above.  It  is  clear 
that,  if  the  present  action  is  to  go  on  in  its 
present  shape,  after  my  finding  already  men- 
tioned, the  defendant  must  be  made  liable 
on  an  ''implied  contract^  Now,  I  think, 
looking  to  the  meaning  of  an  ^^  implied  con- 
tractr  as  defined  in  the  late  important  de- 
cision   on    a    refer- 

Ram  Buksh  Chittanffee  ^^^^  ^j^jg  C^U^t, 

and  another  vs.   Modhoo      .       .  ..   j   • 

Soodun  Paul  Chowdhry  m  the  case  notcQ  m 
and  others,  VII.  Weekly    the  margin,  it  can- 

Reporter.    Civil    Rulings,      ^^j  ^^  g^j^   ^j^^^   jj^^ 

P*^^^^"  implied    contract    in 

the  present  instance  is  anything  but  a  qucisi 
contract*  There  was  no  convention:  and 
the  liability  is  a  liability  created  by  law  or 
natural  equity,  according  to  which  it  is 
just  that  an  agent  falsely  or  carelessly  hold- 
ing forth  an  authority  which  he  did  not 
possess,  should  be  liable  for  the  conse- 
quences of  his  fraud  or  carelessness.  "  The 
word  *  contract '  used  in  Section  6  of  the 
Small  Cause  Court  Act,''  said  the  Chief 
Justice  in  the  above  decision,  "  refers  to 
true  contracts,  whether  express  or  implied." 
The  implied  contract  in  the  present  case  is 
not  such  a  true  contract,  but  is  a  quasi  con- 
tract, and  I  am  of  opinion  that  the  defend- 
ant cannot  be  made  liable  in  the  present 
action  of  contract. 

If  the  High  Court  support  my  finding  on 
the  above  point,  the  next  question  I  have  to 
submit  is — "  Can  the  plaint  be  amended  so 
as  to  make  the  defendant  liable  in  tort  for 
a  misrepresentation  of  his  authority?"  That 
the  defendant  (supposing  the  facts  proved) 
would  be  liable  in  this  form,  there  is  no 
doubt.  (See  Broom's  Common  Law,  page 
540:  Smith's  leading  cases,  II.,  page  322; 
Roscoe's  Nise  Prius,  page  507 ;  and  Addison 
on  Torts,  pp.  75'.  11^^  and  771);  and  this 
would,  I  think,  be  an  action  for  damages  tri- 
able in  this  Court. 

The  tendency  of  modern  legislation  has 
been  to  enable  Courts  to  amend  the  record 
so  as  to  try  the  substantial  question  at  issue 
between  the  parties  in  every  instance  where 
such  an  amendment  is  consistent  with  the 
claim  put  forth,  or  the  remedy  sought.  The 
Small  Cause  Court  Ad  contains  no  special 
provisions  on  the  subject  of  amendment,  but 
there  can  be  little  doubt  that  the  procedure 
of  these  Courts  should  conform  to  the  spirit 


of  the  provisions  contained  in  the   CoA» 
Civil  Procedure.     Before  that  Cade  becfti 
law,  it  was   laid   down   as   follows    by   I 

Privy  Council    in  ti 
Aon^ii^vo^  v7^nFr/^^^^^     case*  of    l/ono4>m 

Appeals,Vol.VI.,page4ii.      ^^^^^^^  ^^^^   ^ 

sus  Mussamat  Bahanee  Maura/  J^e4 
ivari :  ^' It  is  of  the  utmost  importance*! 
the  right  administration  of  justice  in  the) 
Courts  that  it  should  be  constantly  bod| 
in  mind  by  them'  that,  by  their  very  comi 
tution,  they  are  to  decide  according  t 
equity  and  good  conscience;  that  the  siri 
stance  and  merits  of  the  case  are  to  be  kej 
constantly  in  view*;  that  the  substance,  aq 
not  the  mere  literal  wording  of  the  issue 
is  to  be  regarded ;  and  that  if,  by  inadvef 
«nce  or  other  cause,  the  recorded  issues  d 
not  enable  the  Court  to  try  the  whole  caj 
on  the  merits,  an  opportunity  should  b 
afforded  by  amendment,  and,  if  need  be,  b 
adjournment,  for  the  decision  of  the  rei 
points  in  disputes.*' 
In  a  recent  decision  of  the  High    CoVii( 

No.  i5?3  of  1863,  Go.    »^^«^  '^^  ^^*^  margll 


bindo     Mohapattur     and 
others,   appellants  versus 


Mohapattur 
Madhub    Pershad   Pundit 


Surburakar  &  others,  loth 
September  1866,  Vol.  VI., 
Weekly  Reporter,  Civil 
Rulings,  p.  211. 


the  subject  of  amend 
ment  under  the  prQ 
visions  of  the  Coil 
of  Civil  Procedmv 
underwent  considers 
able  discussion.    TU 


following  passage  occurs  in  the  reporto^ 
decision:  ''The  Judge,  on  the  representij 
tion  of  the  plaintiff,  cannot  alter  the  n42iui\ 
of  the  suit  or  change  the  cause  of  acliorn^ 
This  power  (of  amendment)  extends  bj 
means  of  a  vivd-voce  examination  to  the 
elucidation  of  what  is  ambiguous  in  tbf 
claims  of.  the  contending  parties,  to  the 
amendment  of  what  is  erroneous,  and 
the  supplying  what  is  defective,  but  nol 
to  the  conversion  of  a  suit  of  one  charactei 
into  another  inconsistent  with,  and  that 
may  be  opposed  to  it ;  and  the  issues,  we  ap« 
prehend,  must  be  founded  on  the  claim  as 
brought  in  the  plaint,  and  not  on  something 
else^  which  plaintiff  at  some  subseqund 
period  may  prefer  to  consider  as  his  cause 
of  action,  but  which  is  altogether  at  vari^ 
ance  with  the  relief  prayed  for  in  the  plaint,'* 
There  are  no  regular  issues  framed  in  Small 
Cause  Court  cases;  but  the  points  for  de- 
cision are  similar  to  issues,  though  not  regu- 
larly  recorded  as  such ;  and  the  spirit  of  the 
above  decision  should,  I  think,  apply.  The 
plainiiff  (though  the  plaint  was  in  some 
measure  obscure)  sued  for  money  due  under 
the  contract  by  the  defendant  as  the  obligor 
of  that  contract.     Nothing  is  said  about  the 
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having-   contracted   as   an   agent 

the  scope  of  his  authority,  or  without 

Ifiothority  at  all,  and  therefore  being  lia- 

misrepresentation.     It  is  clear  that 

pSaimiff  mistook  his  proper  ground  of 

and  that  he  only  became  aware  of  such 

ground  after  the  case  had  received 

arable  discussion  in  Court,  and  had 

at  first  dismissed,  because  he  sought  to 

peisonally    liable  an  individual  who 

GOQtracted   as  an  agent  for  a   known 

without  alleging  any  facts  which 

create  such  personal  liability.     There 

riy  a  wide  distinction  between  suing 

defendant  as  personally   liable  on  the 

ict  as  a  contracting  party,  and  suing  him 

damages  for  a  misrepresentation,  deceit, 

id.    The  issues  and  the  evidence  would 

VKfx  different  in  the  two  cases. 

Stephen  Lush's  Common   Law  Prac- 

page    309,    it    is    remarked :    "  The 

ion  which  has  been  drawn  is  between 

introduction  of  a  new  cause  of  action  ^  and 

an  amendment  of  the  way  of  advancing 

chim,  as  while  it  furthers  the  purposes 

ice,  leaves  the  demand  essentiallv  the 

I  have  carefully  read  through  the 

on  amendment  quoted  in  this  work. 

also  read  Mr.  Taylor's  able  remarks 

ik  subject,  and  the  instances  given  by 

in  which  amendment  has  been  allowed. 

on  Evidence,  Volume  1,  pages  208 

t30-)    I  have,  moreover,  consulted  the 

ities  in  the  margin,  and,  as  far  as  I 

can  judge  by  analogy, 
I  think  that  plaintiff 
ought  not  in  the  pre- 
sent instance  to  be  al- 

ft* 1 16;  bavins  pSi-  lowed  to  amend  his 
fgiad  Evidence  in  the  plaint.  Hehassoughtto 
«wy  Courts,  pa^es    mafeg  jjje  defendant  lia- 

j^  ble  in  contract,  proba- 

17  ^  first  lond  fide  believing  that  he  could 
■0  >0f  and  mistaking  his  remedy ;  and  sub- 
•ywiily,  when  he  discovered  the  mistake, 
••fcaTOoring  to  color  the  transaction  so  as 
*^ow  that  he  meant  to  contract  with  the 
^ylant,  and  not  with  the  Municipality, 
gfrg  failed  in  proving  this  case,  1  do  not 
|y  ht  can  now  ask  to  set  up  a  case  of 
^i^rescntation  and  deceit,  and  recover  on 
^poond  of  relief  entirely  different. 

Judgment  of  the  High  Court. 

ft«f*f*,  C.  J, — We  are  of  opinion  that 
]*jBdge'8  view    is    correct    as   to    both 

Vol  IX. 


^*s  Common   Law 

3iid   edition, 

163-165;  Pollock 

Nkd's     County 

Practice,   pages 

ii€;[)avts*sPraC' 

ttd  Evidence  in  the 

.  Courts,   pages 


The  1st  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Limitation—Balance  and  advances  on  account  of 
Indis:o— Clause  9»  Section  i,  Act  XIV.,  1859. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Court  of  Small  Causes 
at  Kishnaghur,  dated  the  6th  September 
1867, 

Mr.  H.  D.  Tripp,  Manager  for  the  Bengal 
Indigo  Company,  Plaintiff, 

versus 

Kubeer  Mundul,  Defendant, 

An  action  for  a  balance  on  an  indigo-account,  compris- 
ing a  balance  found  at  close  of  1859  and  advances 
made  in  1H60,  was  held  to  be  governed  by  the  limita- 
tion of  three  years :  first,  as  regards  the  balance,  for  de- 
fendant's presence  and  assent  at  the  time  of  adjustment 
implied  a  contract  to  which  Clause  9,  Section  1,  Act  XIV., 
1S59,  would  apply ;  and,  secondly,  in  respect  to  the  ad- 
vances, which  were  on  account  of  goods  to  be  supplied, 
where  the  same  limitation  would  run  from  the  time 
when  the  goods  ought  to  have  been  delivered. 

Case. — This  is  an  action  on  the  part  of 
the  Bengal  Indigo  Company  against  defend- 
ant for  balance  of  an  indigo-account. 

The  account  is  as  follows  : — 

Rs.  As.  P. 

December  1859,  account  stated  ...  31  10  6 
,,  Advance  for  cultivation  in  i860.  12  00 
„  Advance  for  weeding  ...     i     00 

Date  uncertain,  advance  for  seed ...     i     60 


Deduct  Total  ...  46     06 

Value  of  indigo  supplied  by  defend- 
ant in  i860         ...         ...         ...     2 


o  o 


Total 


44    o  6 


The  plaint  »  *  *  slates  that  the  claim 
is  for  the  balance  of  i860.  Defendant 
sowed  some  indigo  in  that  year,  and  got 
credit  for  2,  rupees,  as  shown  above.  The 
plaint  was  filed  on  the  i8th  June  1864; 
it  was  decreed  ex  parte,  but,  on  plaintiff  pro- 
ceeding to  take  out  execution,  it  was  rein- 
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stated  on  the  file.  Defendant  now  pleads 
limitation,  and  the  question  submitted  to  the 
High  Court  is,  what  period  of  limitation  is 
applicable  to  the  case?  It  is  clearly  not 
governed  by  Section  8  of  Act  XIV.  of  1859 ; 
it  must  come  either  under  Clause  9  or  Clause 
1 6  of  Section  i .  I  am  in  doubt  as  to  which 
Clause  applies,  as  there  are  rulings  on  the 
subject  which  have  been  quoted  by  both 
parties  In  support  of  their  respective  views. 

Defendant  relies  on  the  case  of  J.  Doyle 
versus  Khooseeal  Khan,  Sutherland's  Small 
Cause  Court  References  121,  a  case  very 
similar  to  the  present  one.  This  ruling  is 
quoted  and  approved  in  J.  Doyle  versus 
Alum  Biswas,  4  Weekly  Reporter,  page  i, 
Small  Cause  Court  References. 

On  the  other  hand,  in  the  case  reported  in 
Sutherland's  Small  Cause  Court  IJeferences, 
page  145,  Doyle  versus  Edoo  Gazee,  it 
appears  to  have  been  the  opinion  of  the  High 
Court  that  a  case  like  the  present  one  would 
be  governed  by  Clause  16. 

I  am  myself  of  opinion  that  the  weight  of 
authority  is  In  favor  of  a  three,  and  not  a  six, 
years'  limitation,  as  far  as  the  first  item.  Rupees 
31-10-6,  comprising  the  account  stated,  is 
concerned.  Defendant  is  proved  to  have 
been  present  and  assenting  to  the  balance 
struck.  A  contract  to  pay  the  money  may, 
therefore,  be  implied  (Macpherson  on  Con- 
tracts, page  27),  and  this  implied  contract  is 
governed  by  Clause  9,  Section  i  of  the  Limit- 
ation Act.  The  three  years'  limitation  therein 
laid  down,  of  course,  runs  from  the  date  of 
the  adjustment,  m.,  December  1859. 

The  other  items  for  which  the  suit  is 
brought  are  advances  made,  with  one  excep- 
tion, the  advance  for  seed,  which  was  made 
subsequently  to  the  statement  of  account  (but 
the  date  of  which  is  not  certain),  on  the  same 
day  that  the  account  was  stated.  They  were 
for  cultivation  in  i860.  Defendant  ///(/cul- 
tivate something  for  that  year,  for  he  got 
credit  for  Rupees  2  worth  indigo  delivered 
in  i860.  He  did  not  cultivate  after  i860. 
Flainti£f  does  not  sue  for  damages  on  account 
of  defendant  not  sowing  subsequently  to 
i860.  His  suit  is  for  balance  of  accounts. 
What  limitation  is  applicable  to  those  items } 

There  is  a  case  reported,  Boiddonath  Shah 
versus  Lalunnissa  Bibee,  VII,  Weekly  Re- 
porter, page  164,  which  seems  exactly  in 
point.  The  High  Court  there  held  that,  when 
money  was  advanced  in  payment  of  goods 
(partly  crops)  to  be  subsequently  supplied, 
Clause  9  of  Section  i  was  applicable,  and 
that  limitation   should   run  from   the   lime 


when  the  goods  ought  to  have  been  deli^ 
ed.  In  the  present  case,  as  the  advaol 
were  for  indigo-cultivation  in  i860,  4 
indigo  should  have  been  delivered  ia  || 
year.  I  think,  therefore,  that  defended 
claim  to  these  items  is  also  barred  by  liooi 
tion,  the  plaint  not  having  been  filed  | 
1864.  I 


yudgment  of  the  High  Court, 


■\ 


Peacock^  C  J, — We  are  of  opinion  that  d 
is  a  suit  for  money  lent,  or  upon  contract,  «| 
that  three  years  from  the  time  when  the  caflj 
of  action  accrued  is  the  limitation.  Uiii^ 
these  circumstances,  the  Judge's  opinion*.! 
stated  above,  is  correct. 


The  1st  February  1868. 

Present :  \ 

I 

i 

The  Hon'ble  Sir  Barnes  Peacock,  AV.,  Cki( 
Justice,  and  the  Hon'ble  H.  V.  Baylq 
Judge. 

Jurisdiction— Omission  to  certify  payments  mai 
on  a  decree— Damages.  \ 

11 

Reference  to  the  High  Court  by  the  OfficiA 
tng  Judge  of  the  Court  of  Small  Causlk 
at  Kishnaghur^  dated  the  ^th  Septembd 
1867.  \ 


Bhugoban  Tanlee,  Plaintiffs 

versus 

Gobind  Chunder  Roy,  Defendant. 

In  a  suit  to  recover  money  paid  From  time  to  tiiM 
to  defendant,  a  decree-holder,  who  entered  the  paymenti 
in  a  hat h-ch Utah  which  he  made  over  to  plaint iSf  ^<^ 
mising  to  enter  them  on  the  back  of  the  decree;  but 
subsequently,  ig'noring  the  payments,  executed  thf 
decree  in  full : 

liELD  that  a  suit  will  lie  in  the  Small  Cause  Court 
for  damages  sustained  in  consequence  of  decree4iolder 
fraudulently  omitting  to  certify  to  the  Court  the  pay* 
ments  made  by  plaintiff. 

Case. — Plai  ntiff  sues  defendant  for  Rupees 
23-5-6  alleged  to  have  been  paid  by  him  in 
part-satisfaction  of  a  decree  of  this  Court  ob* 
tained  against  him  by  defendant.  I  find.,  as  a 
fact,  that  the  sum  which  forms  the  subject  of 
action  was  actually  paid  to  defendant  in  se* 
veral  small  payments  m.ide  from  time  to 
time  and  entered  by  defendant  in  a  hoik' 
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K  which  he  made  over  to  plaintiff,  pro-  , 
to  take  the  decree  out  of    C'ourt,  ' 
it  was  being  executed,  and  enter  the  \ 
paid  on  the  back  of  it.     Defendant 
wHj  ignored  the  payments  so  made, ; 
Jpiroceeded  to  execute  the  decree  for  the  ! 
|amoQnt  specified  in  it.    The   question  ' 
is  submitted  for  the  decision  of  the  | 
Court  is,  whether  plaintiff's  claim  is  i 
bv  Section  206  of  Act  VIII.  of  1859 
ISection  11  of  Act  XXIII.  of  1861. 

are  several  rulings  of  the  High 
on  the  subject.  In  the  case  of 
Mundul  versus  Brojonath  Chucker- 
Smherland's  Small  Cause  Court 
iceSy  page  73,  which  was  a  suit 
It  for  the  value  of  goods  delivered  to  a 
;e-holder  in  satisfaction  of  his  decree/ 
|High  Court  held  that,  in  a  suit  brought 
iamages  for  breach  of  an  adjustment  or 
Moent  which  was  made  out  of  Court,  and 
[oently  declared  illegal  by  Section  206 
VIII.  of  1859,  plaintiff  could  not  re- 
r— adding  that,  if  such  suits  were  enter- 
l,  the  provisions  of  Section  1 1  of  Act 
(11.  of  1861  would  be  nullified. 

the  case  of  Rajah  Shutto  Churn  Ghosal, 
118  of  the  same  work,  it  was  held  that  a 
lb?  I  judgment-debtor  10  recover  money 
iby  him,  to  be  applied  in  satisfaction  of  a 
under  Act  X.  of  1859,  but  not  so  ap- 
by  the  decree-holder,  would  lie  in  the 
Jl  Cause  Court.  Here,  however,  the  de- 
had  been  obtained  under  Act  X.  of  1859, 
lich  the  procedure  laid  down  in  Section 
of  Act  VIII.  of  1859  and  Section  11  of 
XXIII.  of    1 86 1    is    declared    inappli- 


Mumia  Beebee  versus  Gooroo  Churn 
r.  Sutherland's  Small  Cause  Court  Re- 
page  126,  the  High  Court,   while 
ig   that    plaintiff's     suit     for     money 
d  to  have  been  paid  in  satisfaction  of 
[iciec  would  not  lie,  remark :  "  It   may 
tbat  a  judgment-debtor  might  have   a 
ueof  action  against  a  judgment-credit- 
vbeo  io  making  such  a  payment  there 
1^  an  express  contract  that  the    latter 
p«U  certify  the  payment  to  the  Court, 
W  the  latter  failed  to  act  up   to   that 

b  Bh^  Bhoopnath  Sahee  versus  Kunwan, 
Weekly  Reporter,  page  134,  Civil  Rul- 
» it  was  held  that,  under  Section   206 
Act  VIU.,  the  Court  could  not  recog- 
^  an  adjustment  not  made  through,  or 


certified    to,    the    Court     by    the    decree- 
holder. 

In  case  No.  317  of  1866  (29th  September), 
Sajan  Mundul  versus  Uzir  Mundul,  a 
reference  from  the  Meherpore  Small  Cause 
Court,  plaintiff  had  sued  to  recover  the 
value  of  paddy  made  over  to  the  decree- 
holder  in  satisfaction  of  his  decree  (the 
adjustment  not  having  been  certified  to  the 
Court),  the  cost  of  execution  of  the  decree 
and  interest,  &c.  Plaintiff  was  prepared  to 
prove  that  the  decree-holder  (plaintiff  in 
the  original  suit)  had  made  an  express  con- 
tract that  he  would  certify  the  payment  of 
the  paddy  to  the  Court,  but  there  was  no 
allegation  of  any  express  contract  in  the 
plaint.  It  was  held  by  the  High  Court 
that  plaintiff  was  entitled  to  sue  defendant 
for  damages  /or  breach  of  his  contract  to 
certify,  or  for  fraudulently  omitting  to 
certify,  in  consequence  of  which,  on  an 
execution  fraudulently  issued  against  him, 
his  property  was  seized.  This  is  the  last 
recorded  ruling  on  the  subject  on  a  Small 
Cause  Court  reference. 

It  would  seem,  therefore,  that  the  judg- 
ment-debtor can  sue  for  damages  sustained 
by  him  in  consequence  of  the  decree-holder 
either  breaking  an  express  contract  to  cer- 
tify, or  fraudulently  omitting  to  certify.  The 
latter  would  seem  to  embrace  nearly  every 
case  of  an  adjustment  out  of  Court,  when 
the  decree-holder  does  not  certify  payments 
to  the  Court;  for  it  is  certainly  fraudulent 
to  accept  a  payment,  and  subsequently  pro- 
ceed with  the  execution,  ignoring  that  pay- 
ment. 

In  the  present  case,  defendant  (the  decree- 
holder)  made  a  memo,  with  his  own  hand 
of  the  payments  made  by  plaintiff  (judg- 
ment-debtor) in  satisfaction  of  the  decree, 
and  verbally  promised  that  he  would  take 
the  decree  out  of  Court,  and  enter  the  pay- 
ments on  the  back  of  it.  He  subsequently 
ignored  those  payments,  and  took  out  exe- 
cution for  the  full  amount  of  the  decree.  I 
am  therefore  of  opinion,  according  to  the 
last  quoted  ruling,  that  plaintiff's  suit  will 
lie  in  the  Small  Cause  Court,  and  I  have 
given  him  a  decree  contingent  on  the  opi- 
nion of  the  High  Court. 

Judgment  of  the  High  Court. 

Peacock,  C.  J.— We  are  of  opinion  that 
the  Judge  is  right,  and  that  the  suit  #ill  lie 
in  the  Small  Cause  Court. 
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ing  fish,  and  that  they  have  thus  renden 
themselves  liable,  under  the  terms  of 
above  ekrar,  each  of  them  for  damages  to 
extent  of  Rupees  50,  the  suit  being  laid 
Rupees  150,  being  the  amount  of  dam^^^ 
demandable  from  the  three  defendants.  TT 
defendants  deny  the  demand,  and  plead  _ 
a  suit  of  this  nature,  being  one  for  a  penatey^j 
cannot  be  maintained,  and  that  the  documMW 
upon  which  the  plaintiff  sues  does  not  re<atii^ 
any  consideration,  without  which  no  contnb8lti 
can  be  valid.  1 

The  question,   therefore,   on   which    t 
decision  of  the  Court  is  solicited,  is  wheth_ 
a  suit  of  the  nature  described  above  can  " 
maintained,  and  whether  a  contract  of  1 
nature  mentioned  above  is  valid. 

•    It  will  appear  from  .the  agreement  ♦ 

that  the  defendants  bind  themselves 

of  them   to  pay  a  penalty  of   Rupees 

in  the  event  of    a    breach   of   the    terniA! 

thereof;   and  further  stipulate  that,  if   aajfj 

of  the  joint  contractors  infringe  the  coi^ 

ditions    of    the    instrument,     he    shall 

liable  for  the    entire    amount  payable  bi 

them  all.    Were  I  to  confine  my  atteatioM 

to  that  part   of  the    instrument  in   whicbf 

the  above  stipulation  occurs,  and  to  go  iMi 

further,  it  would  be  quite  clear  that  vfaftt 

the  plaintiff  claims  as  damages  is,  in  reaK^« 

a  penalty.    But  one  of  the  cardinal  rules  fori 

construing   instruments   is,   that  the  whohs; 

instrument  must  be  read  together ;  and,  if  iktti 

rest  of  the  instrument  in  question  showedJ 

that  the  real   intention   of  the   parties   wairi 


The  ist  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kh,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Kdfk^tk  on  contract— Penalty— Damages. 

Reference  to  the  High  Court  by  the  Judge 
of  the  Courts  of  Small  Causes  at 
Hooghly  and  Serampore,  dated  the  ijth 
December  i86j, 

Madhub  Chunder  Roy,  Plaintiff, 

versus 
Lukhee  Jellanee  and  others,  Defendants, 

No  one  for  Plaintiff. 

Baboo  Poorno  Chunder  Shome  for 
Defendants. 

In  a  suit  for  (so-called)  damages,  on  the  gnrouod  that 
defendants,  after  executing  an  agreement,  by  which 
they  stipulated  to  sell  fish  every  day  in  plaintiff's  bazaar, 
and  to  pay  a  fee  per  diem,  and  bound  themselves  to  pay 
"  damages  *'  to  a  specihed  extent,  in  the  event  of  their 
leaving  his  bazaar  and  resorting  to  any  other  bazaar,  had 
left  his  for  another  bazaar,  where  they  were  vending 
fish  : 

Held  that  the  suit  could  be  maintained,  being  an  .  ,  - 

:  .     .  .     u-  u  1.1.  .u-      11     I  that  the  defendants  should  pay  a  certain  si 

action  upon  a  contract,  m  which  there  ^vasnothmgiUe.,  ^^  ^^^^^^  ^^^^^^  as  the  JUSt 

gal ;  but  that  the  sum  stipulated  to  be  paid  was  merely  |  ^^^^^^  ^j  ^^^  ^^^^^^^  ^^^^^^^  ^^^  ^    ^^^ 

a  penalty.  ]  tained  in  consequence  of  a  breach  of  the 

Hbld  also  that  plaintiff  was  not  entitled  to  recover,  |  contract,  the  Courts,  of  Justice  would  con- 
as  damages,  anything  beyond  what  he  had  actually  '  sider  what  is  called  a  penalty  in  the  instru- 
sustained.  I  nient  in  the    light    of  liquidated  damages. 

But  the   whole   instrument  shows  that   the 

Case, — ^The  plaintiff  sues  for  what  he  calls    sum  which  the  defendants  stipulate  to  pajr 

damages,  on  the  ground  that  the  defendants    is,  in  reality,  a  penalty  ot  forfeiture  inserted 

executed  in  his  favor  an  ekrar  (agreement), .  to  secure  the  performance  of  certain  acts. 

dated  the  28th  of  October   1864^   *  *    by  |  For,   though  the  word  ''damages**   occurs 

which  they  stipulated  each  of  them  to  sell  fish  >  in  certain  parts  of  the  document,  and  at  the 

in  his  newly-established  bazaar  at  Chinsurah  \  conclusion  thereof,  what  the  parties  intended 

regularly  every  day,  and  to  pay  a  dhdn  (fee)    was  that  the  defendants  should  attend  the 

of  two  annas  per  diem,  and  bound  themselves    new  bazaar  established  by  the  plaintiff,  and 

to  pay  each  of  them  damages  to  the  extent    vend  fish  therein  regularly  every  day  from 

of  Rupees  50  in  the  event  of  their  leaving    9   a.m.   to  9   p.m.  ;  and  to  secure  the  per> 

his  bazaar  and  resorting  to  any  other  bazaar ;  1  forroance   of  these  acts^  the   plaintiff    has 

that  in  the   month  of  Assin    1273   B.    S.,    exacted  from  them  a  promise  to  pay  a  cer> 

d^endants  Nos.  1,  2,  and  3,  left  his  new    tain  sum  in  the  event  of  their  omitting  to 

bazaar  aforesaid,  and  went  over  to  the  neigh-   do  those  acts,  and  not  only  that,  but  also  a 

bouring  old  bazaar  where  they  are  now  vend-    promise  that,  if  any  of  the  joint-contractors 
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Kected  to  do  the  acts  aforesaid,  each  of 
^.^  wodd  be  liable  for  the  whole  amount 

as  payable  on  breach  of  the  contract. 
This  IS  clearly  a  case  in  which  a  penally 
ii  sought  to  be  recovered,  and  against  such 
i  penalty  a  Court  of  Equity  will  always 
Mfefe,  and,  if  a  compensation  can  be  made 
fpi  Don-performance  of  the  acts,  decree  only 
IKfa  compensation,  in  lieu  of  the  penalty 
creo  against  the  express  stipulation  of  the 
idefldants,  proportionate  to  the  damage 
actoallj  sustained  (Story,  Sections  1314  and 
1320).  In  the  case  of  Kemble  versus  Farrew 
ifi  Bi&g.  141),  the  suit  was  for  breach  of  an 
engagement  by  the  defendant  to  perform,  as 
an  actor,  at  the  plaintiff*s  theatre  during 
several  consecutive  seasons.  The  agreement 
contained  various  clauses  and  stipulation^ 
iKtveeQ  the  parties,  and  each  bound  himself  to 
far  the  other  the  sum  of  £1,000  in  the  event 
of  breach  of  any  of  them,  and  that  sum  was 
declared  to  be  liquidated  and  ascertained 
4mages,  and  not  a  penally,  or  in  the  nature 
hereof.    Notwithstanding  this  expression  of 

intention  of  the  parties,  the  Court  of 

Common  Pleas  held  that  the  amount  specified 

''W  to  be  regarded  as  a  penalty  only»  and 

IBt  as  liquidated  damages.     The  case  now 

nbmitted    is,    if   possible,    much    stronger 

ibn  this,  and  the    only    relief  which   the 

fhimiff  can  claim  is  compensation  for  the 

Vtnal   damage    sustained    by    him.     The 

'.tbistiff  does  not  allege  in  his  plaint,  and  it 

11  BO  part  of  his  case,  that  he  has  sustained 

•if  actual   damage;   and,  considering   the 

ttcumstances  of  the  case,  it  is  not  possible 

'itr  him  to  show  that  he  has  sustained  any 

.'ittial  damage;  nor  has  he  shown  that  he  has 

■  Asutned  any  such  damage.    I  am  therefore 

flf  opmion  that  the  plaintiff's  suit  must  be 

itfli^ssed. 


Judgment  of  the  High  Court. 

Peacock^   C.  y. — This  is  an  action  upon 

^QiiUact.    It  is  a  suit  which  can  be  maintained. 

T'iiere   is  nothing  illegal   in    the  contract, 

tathe  sum  stipulated  to  be  paid  is  merely  a 

•inalty. 

bis  not  for  us  to  say  whether  the  plaintifiF 
w  sustained  any  damages.  That  is  a  ques- 
ts of  fact,  and  it  has  been  determined  by 

The  plaintiff  is  not  entitled  to  recover,  as 
*'toges,  anything  beyond  what  he  has  ac- 
ttilly  sustained. 


The  ist  February  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.y  Chief 
yustice,  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

House-rent— Tenant's  liability  where  he  has 
agreed  to  vacate  on  xst  proximo. 

« 
Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Small  Cause  Court  at 
Barrackpore,     dated    the    gth    September 
1 86  J. 

Mrs.  C.  Ruff,  Plaintiff^, 

versus 

Mr.  H.  W.  Stokoe,  Senior  Overseer,  P.  W. 
Dept..  Defendant, 

m 

In  a  suit  to  recover  rent  for  a  whole  month  (May), 
on  account  oE  a  house  which  defendant  had  vacated  on 
the  16th  of  that  month— Hsld  that  defendant,  having 
stated  that  he  would  vacate  on  the  1st  proximo  (June), 
was  l.able  for  rent  up  to  that  dite  at  the  rate  at  which 
he  was  holding. 

Case, — This  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  defendant 
Rupees  45,  being  the  amount  of  house-rent 
from  I  St  to  30ih  May  1867. 

The  plaintiffs  general  attorney  wrote  to 
the  defendant  on  the  nth  May  1867  as 
follows : — 

"  Please  let  me  know  if  you  agree  to  give 
me  a  written  agreement  of  the  house,  at 
the  rate  of  Rupees  50  per  month,  from  i  st 
May  1867,  and  to  occupy  the  said  house 
during  and  until  your  stay  at  Barrackpore; 
if  so,  be  good  enough  to  inform  me,  and 
I  will  sen  J  the  agreement  for  your  signa- 
ture ;  otherwise  please  take  notice  that,  from 
and  after  the  ist  June  1867,  you  will  be 
charged  at  the  rate  of  Rupees  65  per 
month." 

The  defendant,  on  the  same  day,  the  nth 
May  1867,  replied  as  follows: — 
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"1  very  much  regret  perusing  over 
**  your  letter  of  this  day's  date.  I  have  told 
**  you  in  ^my  letter  of  the  8th  instant  that 
**I  will  not  give  more  than  Rupees  45  per 
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"  month  as  agreed  and  paid  for  the  last  three 
**  months,  and  I  will  make  no  agreement 
"  with  you  of  any  kind,  but  I  have  inform- 
"  ed  you  in  my  letter  of  the  above  date  that 
"I  will  vacate  your  house  on  the  ist 
"  proximo." 

The  plaintiff  relies  on  the  defendant's  let- 
ter, dated  nth  May  1867.  He  wrote  therein 
"  that "  he  "  will  vacate  "  the  "  house  on  the 
ist  proximo"  (June),  whereby  he,  the  de- 
fendant, has  bound  hipiself  to  pay  the  rent  for 
the  whole  month. 

The  defendant  only  admits  liability  up  to 
the  date  he  occupied  the  house,  as  he  vacated 
it  on  the  i6th  May  1867. 

The  Court  holds  that  Mr.  Stokoe,  in  his 
present  appointment  of  Supervisor  of  Mili- 
tary  Works  under  the  orders  of  the  Executive 
Engineer  of  this  station,  is,  to  all  intents  and 
purposes,  in  military  employj;  and,  by  reason 
of  such,  being  liable  at  any  moment  to  be 
ordered  away  from  this  station,  the  Court 
holds  that  he  is  only  liable  for  rent  for  the 
days  he  occupied  the  house,  viz,y  16  days, 
no  agreement  in  writing  being  come  to  be- 
tween the  parties  on  first  occupation  of  the 
house  in  January  last. 

The  points  which  are  now  submitted,  at  ' 
the  plaintiff's  request,  under  Section  22,  Act 
XL  of   1865,  for  the  decision  of  the  High 
Court,  are  the  following : — 

I.  Was  the  Court  right  in  holding  the 
defendant  Mr.  Stokoe,  an  Overseer  in  the 
Public  Works  Department,  in  discharge  of 
the  new  building  barracks,  to  be  in  mili- 
tary employ  ? 

II.  Upon  the  facts  as  above  stated,  was 
the  Court  right  in  holding  that  the  plaintiff 
could  not  receive  from  the  defendant  the  full 
month's  rent,  because  the  defendant  was  con- 
sidered to  be  in  military  employ? 

Judgment  of  the  High  Court, 

Peacock,  C.  J.  -The  facts  are  not  suffi- 
ciently stated  to  enable  us  to  answer  the  first 
question. 

But,  whether  the  Judge  was  right  or 
wrong  in  his  decision  as  to  the  first  point, 
we  are  of  opinion  that  the  defendant,  having 
stated  that  he  would  vacate  on  the  ist  June, 
is  liable  for  rent  up  to  that  date,  at  the  rate 
of  Rupees  45  per  month,  being  the  rate  at 
which  he  was  holding.  . 


The  ist  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chit 
Justice,  and  the  Hon'ble  H.  V.  Bayl< 
Judge, 

Jurisdiction—Widow's    suit    for    maintei 
under  Civil  Court's  decree. 


Reference  to  the  High  Court  hy  the  Jud^ 
of  the  Court  of  Smalls  Causes  at  Dacci 
dated  the  26th  September  i86j, 

I^aminee  Dossee,  widow  of  Chunder  Moha^ 

Shaha,  Plaintiff , 

versus 
Bishonath  Shaha,  Defendant, 


Held  that  a  suit  by  a  widow  for  arrears  of  tnahil 
nance  fixed  by  a  Moonsiff's  decree,  where  defendai 
urj^red  non*liabiIity  on  the  eround  that  the  property 
plaintiff's  husband  was  exhausted,  and  that  defei 
nad  already  brought  an  action  in  the  Mooasiff*s 
for  release  from  his  liability,  was  not  c<^izable  by 
Small  Cause  Court. 


Case, — Plaintiff  sues  for  arrears 
her  maintenance  fixed  by  a  decree  of  th^ 
Moonsiff  of  Dacca.  Defendant  pleads  nonj 
jurisdiction,  and  also  urgfes  non-liability  oi 
the  ground  that  the  property  of  plaintiffi 
husband  that  was  in  defendant's  hands,  ani 
which,  in  fact,  was  the  cause  of  the  decree 
for  maintenance,  is  all  exhausted,  and  that 
defendant  has  not  personal  means  enough, 
and  that  he  has  already  brought  an  action 
in  the  Court  of  the  Moonsiff  for  release  from 
his  liability  to  support  her,  which  suit  is 
now  pending  in  appeal  before  the  District 
Judge. 

The  question  for  consideration  is,  is  the 
case  cognizable  by  a  Small  Cause  Court?  I 
am  inclined  to  think  it  is  not.  Two  niHngs 
of  the  Hon'ble  High  Court  may  be  referred 
to  as  bearing  upon  the  point :  one  dated  the* 

23rd  of  February  1866, 

•Sutherland's Week-    in  the  case  of    Nobin 

ferences,  page  5.  Bindoo  Bashmee  Debia 

and  others,  given  on  a 
reference  from  the  Small  Cause  Court' of 


il68.] 


CtvU 


THK  WSSKLY  RSPORTKR. 


Rulings, 


aiS 


Hooghly;  and  the  other  of*  4th  December 

•Satherfcuid'sWeek.      l^^^^   *"  ^^"^    f^^e    of 

JjRegKter.VoiameYi.,  Bhugwan  Chundcr  Bose 
CniKaiings,i»a?e  2S5.  and  Others,  appellants, 
ttnus  Hindoo  Bashinee  Dossee,  respondent. 
The  former  supports  the  opinion  I  have  ven- 
tned  to  express  above.  Plaintiff  had  first 
preferred  her  claim  before  the  Moonsiif  of 
Dacca,  bat,  ihe  Moonsiff  rejected  the  case, 
referring  her  to  the  Smill  Cause  Court 
nader  the  latter  ruling. 

The  case,  though  purely  one  for  arrears  of 
maintenance  already  determined,  is  one  not 
facaded  apon  any  contract  whatever,  express 
or  understood,  nor  does  it  fall  within  any 
other  class  specified  in  Section  6.  Act  XI.  of 
1865.  Moreover,  the  manner  of  the  defence 
set  forth  in  this  case,  I  beg  to  observe,  is  such 
IS  involves  points  connected  with  the  con- 
limunce.  or  otherwise,  of  the  obligation 
imposed  by  the  decree  alluded  to  above — 
points  beyond  the  scope  of  this  Court ;  and  1 
ipedally  as  a  regular  suit  exactly  in  the 
lone  of  this  defence  is.  as  has  already  been  [ 
tttted,  pending  in  appeal.  I  this  day  pass 
]B(IgtDent  for  dismissal  of  the  case  for  want  of 
jiiHkliction,  contingent,  however,  upon  the 
Muon  and  orders  of  the  Hon'ble  Judges 
i  file  High  Court,  for  which  I  take  the 
tboty  thus  to  lay  this  case  most  respect- 
My  before  their  Lordships. 

Judgment  of  the  High  Court, 

Pucock,  C,  y, — We  arc  of  opinion  that 
Ac  Jodge  of  the  Small  Cause  Court  is  right 
It  his  view,  and  that  the  case  is  not  cogni- 
aUe  by  the  Small  Cause  Court. 


The  1st  February  186S. 

Present  : 

Tac  Hon  ble  Sir  Barnes  Peacock,  A7.,  Chief 
JuUice^  and  the  Hon'ble  H.  V.  Bayley, 
Judge, 

Jiriidictioa— Suit  to  enforce  a  judgment  of 
Qncb**  Beoch  within  jurisdiction  of  Re- 
^Kte's  Court,  Rangoon. 

^ertnce  io  ihe  High  Court  by  the  Recorder 
9f  Rangoon,  dated  the  ylh  December  i86y, 

Sieveking  Droop  k  Co.,  Plaintiffs, 

versus 

C.  E.  Fo^ke,  Defendant, 


In  a  suit  to  make  a  Judgment  passed  in  the  Court  of 

gueen's  Bench  in  Lonoon,  a  judgement  of  the  Recorder's 
ourt  in  Rang^oon,  and  to  enforce  the  said  judgment  in 
due  form  of  law  within  the  jurisdiction  or  Court  last 
mentioned,  it  was 

Held,  with  reference  to  Section  1 1,  Act  XXI.  of  1863, 
that  the  Recorder  had  no  jurisdiction  to  entertain  the 
suit,  it  not  bein^  a  suit  for  land,  and  the  defendant  not 
dwelling,  carrying  on  business,  or  personally  working 
for  gain  within  the  local  limits  of  the  Court's  jurisdic- 
tion, and  the  cause  of  action  not  having  arisen  within 
those  limits. 

Case, — Suit  to  make  a  judgment  passed 
against  Carle  Edward  Focke  at  the  instance 
and  in  favor  of  the  plaintiffs  in  this  cause  in 
the  Court  of  Queen's  Bench  in  London,  on  or 
about  the  27th  June  1867,  for  ^^2,61 2-8 
(true  copy  duly  certified  annexed  hereunto, 
and  marked  A),  and  to  enforce  the  said  judg- 
ment in  due  form  of  law  within  the  jurisdic- 
tion of  this  Court,  by  making  the  said  judg- 
ment a  judgment  of  this  Court. 

Plaintiffs  pray  : — 

ist, — That  Carle  Edward  Focke  may  be 
summoned  to  show  cause  why  the  judgment 
of  the  Court  of  Queen's  Bench  should 
not  be  made  a  judgment  of  this  Court  ; 
and,  failing  to  show  cause,  that  the  said  judg- 
ment may  be  made  a  judgment  of  this  Court 
against  him. 

2nd. — That  the  said  judgment  of  the 
Court  of  Queen's  Bench  for  /  2,6 12- 8  may 
be  made,  a  judgment  of  this  Court  for  the 
equivalent,  viz.^  Rupees  27,865-9-7,  for  the 
purpose  of  execution  within  this  jurisdic- 
tion, the  defendant  having  a  right,  title,  and 
interest  in  and  to  the  property  within  this 
Court's  jurisdiction,  viz,,  to  2nd-class  Subur- 
ban allotment  No.  17,  and  ship-building  and 
timber-yard  allotment  No.  17,  situated  within 
this  Court's  jurisdiction. 

jrd, — That  the  defendant  be  decreed  to 
pay  Rupees  27,865-9-7,  with  interest  thereon, 
from  date  of  institution  of  suit  in  this 
Court  to  date  of  decree  of  this  Court,  and 
with  all  costs  of  suit,  and'  that  the  total 
amount  of  this  decree  may  bear  interest  to 
date  of  realization  in  full. 

As  the  judgment  in  the  Court  of  Queen's 
Bench,  on  which  it  is  proposed  to  found  this 
suit,  is  for  a  sum  of  £2^12-^  Sterling,  any 
appeal  against  an  order  rejecting  the  plaint 
would  lie  to  the  Privv  Council,  and  not  to 
the  High  Court  of  Calcutta;  and  it  is  to 
avoid  the  expense  of  such  a  proceeding  that 
I  am  requested  to  make  this  reference. 

It  appears  to  me  that  I  have  no  jurisdic- 
tion to  entertain  this  suit,  my  jurisdiction 
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being  conferred  by  Act  XXI.  of  1863,  Sec- 
tion XL,  which  enacts — 

"  That  Recorders  appointed  under  this 
Act  shall  receive,  try,  and  determine  suits 
of  every  description,  if,  in  the  case  of 
suits  for  land  or  other  immoveable  pro- 
perty,  such  land  or  property  shall  be 
situate,  or,  if  in  all  other  cases,  the  cause 
of  action 'shall  have  arisen,  or  the  defend- 
ant at  the  time  of  the  commencement  of 
the  suit  shall  dwell,  or  carry  on  business, 
or  personally  work  for  gain,  within  the 
local  limits  of  the  ordinary  jurisdiction  of 
their  respective  Courts.  Provided  that 
the  Recorders  shall  not  take  cognizance  of 
any  suit,  the  cognizance  of  which,  by  the 
ordinary  Civil  Courts  in  British  India  not 
established  by  Royal  Charter,  is  barred  by 
any  Act  of  Parliament,  or  by  any  Regula- 
tion or  Act  of  the  Governor-General  of 
India  in  Council." 
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This  is  not  a  suit  for  land,  nor  does  the 
defendant  now  dwell,  carry  on  business,  or 
personally  work  for  gain  within  the  local 
limits  of  the  jurisdiction  of  this  Court,  nor 
has  the  cause  of  action  arisen  within  those 
limits. 

I  request  the  opinion  of  their  Lordships 
as  to  whether  I  have  jurisdiction  to  entertain 
this  suit. 

Judgmenl  of  the  High  Court. 

Peacock,  C  y, — We  are  of  opinion  that 
the  learned  Recorder  is  right,  and  that  his 
Court  has  no  jurisdiction  to  entertain  the 
suit. 


B 
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The  ist  February  1868. 

Present : 

The  Hon'ble  Sir  Barnejs  Peacock,  AV.,  Chief 
Justice^  and  the  Hon'ble  H.  Y.  Bayley, 
Judge. 

Jurisdiction— Withdrawal  of  suit  on  promise  to 
pay—Suit  to  enforce  promise. 

Reference  to  the  High  Court  by  the  Officiat- 
ing Judge  of  the  Court  of  Small  Causes 
at  Kishnaghur,    dated    the    ist    August  \ 
i86y.  I 


Sreenath  Banerjee,  Plaintiffs 

versus 

Doorga  Doss  Nundy  and  others,  Defended  ^ 

A  withdraws  a  suit  pending-  against  B  in  the  MB ^ 
siff  ^s  Court,  on  B^s  promising  him  Rupees  50,  aA4ft,3 
to  recover  that  sum  from  B,  who  denies  that  there 
valid  consideration  for  the  promise,  inasmuch 
suit  before  the  MoonsifF  was  already  barred  by 
tion. 

Held  that  plaintiff  is  entitled  to  recover  in  a^ 
Cause  Court,  which  cannot  inquire  into  the  questi< 
limitation  in  the  previous  suit. 

Case. — A  has  a  suit  pending  againsi 
in  the  Moonsiff 's  Court.    B  verbally  proi 
him  Rupees  50  to  withdraw  it.     A  accord] 
Iv  withdraws   it,    and    now    sues   B   in 
Small  Cause  Court  for  the  Rupees  50. 
admits  the  promise  under  the  circumsis 
above  stated,  but   denies   that  there  w< 
valid   consideration  for  the  promise,   ii 
much  as  the  suit  before  the  Moonsiff 
already  barred   by   limitation.     He    adi 
that  A  performed  his  part  of  the  conti 
viz.y  the  withdrawal  of  the  suit. 

The  questions  which  I  have  to  propose 
the  consideration  of  the  High  Court  arc- 

ist. — Whether  this  Court  can  enquire 
the  question  of  limitation  in  the  suit 
the  Moonsiff,  so  as  to  come  to  a  decti 
on  the  point  whether  ..I's  suit  was  bai 
or  not. 

2nd — Supposing  this  Court  to  have  jui 
diction  to  make  such  enquiry,  is  the  wi( 
drawal   of   a    suit  barred   by    limitation 
binding  consideration  for  a  promise  sui 
as  B's  ? 

The  first  question  should,  I  think,  be  aoi 
swered  in  the  negative.  Such  an  enqui 
seems  foreign  to  the  functions  of  a  Small 
Cause  Court.  Supposing  the  answer  set  up 
by  B  to  have  been  that  A  would  have  loMt 
his  case  on  the  merits,  or  that  it  was  a  fal 
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claim,  would  this  Court  have  been  bound 
investigate  those  pleas  ?    Such  a  course  would) 
be  virtually  a  trial  by  one  Court  of  a  case  cog* 
nizable  (perhaps  exclusively)  by  another.    ' 

With  regard  to  the  second  question,  I  thiol; 
the  promise  a  binding  one.  The  maxim  ijg 
norantia  juris  non  excusat  seems  applicable 
Had  B  actually /a/V/ the  Rupees  50,  he  wouW 
not  be  entitled  to  recover  it,  on  the  plea  thst 
it  was  paid  under  a  mistake  of  law,  vi%ni 
that  he  did  not  know,  when  paying  it,  lluild 
the  claim  was  barred  by  limitation, 
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!ktt  given  plaintiff  a  decree  contingent 
opinioa  of  the  High  Court. 

Judgment  of  the  High  Court, 

fi,  C.  J, — We  are  of  opinion  that 
is  ri^t,  and  that  plaintiff  is  enti- 
I  recover. 


The  ist  February  1868. 


Present : 


HoQ'ble  F.  B.  Kemp  and  E.  Jackson, 
Judges. 

execBtioa  of  ryot's  tenure— Purchaser 
not  ryot's  vendee. 

Case  No.  1393  of  1867. 

tl  Appeal  from    a  decision  passed  by 

Principal    Sudder    Ameen    of  East 

\iwany  dated  the   i6th    March   i86y^ 

^sing    a     decision     passed     by     the 

xifof  thai  District,  dated  the  2gth 

'ch  t86s. 

mmboo  Chunder  Singh  (Plaintiff), 
Appellant^ 

versus 

Xarain  Doss  and  others  (Defendants), 
Respondents, 

\h«9  Roopnath  Banerjee  for  Appellant. 

lent  Ram  Narain  Doss  appeared  in 
person. 

a  ryofs  tenure  is  sold  in  execution  of  a  decree 
[Act  X.  obtained  by  the  zemindar,  the  purchaser 
tk  ryot's  vendee,  nor  bound  by  any  decision  to 
|the  ryot  was  a  party,  or  by  an  allegation  or  ad- 
ol  that  party. 

•A  J. — ^Thk    pleader,  on    rising    to 
the  Court,  intimated  that  this  appeal 
ifined  to  a  portion  only  of  his  claim, 
to  the  garden  and  tank.    It  is  also  ad- 

VoL  IX. 


mitted  that  Khetturnath,  a  defendant  below, 
is  not  affected  by  this  appeal,  although  made 
a  respondent. 

The  only  point  taken  by  the  special 
appellant  in  his  grounds  of  appeal,  though 
his  pleader  has  attempted  to  travel  out  of  it 
in  his  argument,  is  this — 

That  the  decision  to  which  respondent's 
alleged  vendor,  Zohoorooddeen,  was  a  party, 
is  binding  upon  the  respondent,  and  that 
the  Principal  Sudder  Ameen  was  wrong  in 
law  in  not  treating  this  decision  as  res 
adjudicata. 

We  think  there  is  no  ground  whatever 
for  this  contention.  The  respondent  is  not 
Zohoorooddeen's  vendee ;  he  is  the  purcha- 
ser of  the  tenure  held  by  Zohoorooddeen 
in  execution  of  .a  decree  under  Act  X.  for 
rent  obtained  by  the  zemindar  against  the 
ryot  registered  in  his'  serishtah,  in  this 
instance  Zohoorooddeen. 

The  respondent  is  not  bound  by  any 
decision  to  which  Zohoorooddeen  was  a 
party,  or  by  an  allegation  or  admission  of 
that  party. 

Appeal  dismissed  with  costs  and  interest. 


The  ist  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Mesne-profits— Decree-holder  not  concluded  by 
his  plaint— Interest  prior  to  ascertainment 

Case  No.  439  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Judge  of  Hooghly, 
dated  the  28th  May  186  j,  affirming  a  de- 
cision passed  by  the  Sudder  Ameen  of 
that  District,  dated  the  lyth  September 
i866. 

Hurro  Gobind  Bhukut  (one  of  the  Judgment- 
debtors),  Appellant, 

versus 

Digumburee  Debia  and    another  (Decree- 
holders),  Respondents. 
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Bahoo  Nuho  Kishen  Mookerjee  for 
Appellant. 

Bahoo  Bama  Churn  Banerjee  for 
Respondents. 

Where  a  decree  provides  for  the  ascertainment  of 
mesne-profits  at  the  time  of  execution,  decree-holder  is 
not  concluded  by  what  he  may  have  said  in  his  plaint 
as  to  the  amount  thereof. 

Interest  on  the  mesne-profits  cannot  be  awarded  for 
the  period  previous  to  such  ascertainment,  where  the 
decree  does  not  give  interest  on  mesne-profits. 

Lock,  7.— We  reject  the  first  ground 
taken  m  special  appeal,  as  the  decree  provid- 
ed for  the  ascertainment  of  the  mesne- 
profits  at  the  time  of  execution,  and  this 
Court  has  repeatedly  held  that,  when  such  a 
decree  is  passed,  the  decree-holder  is  not 
concluded  by  what  he  may  have  said  in  his 
plaint  as  to  the  amount  of  mesne-profits. 

We  think  the  second  objection  must  be 
admitted,  and  the  Judge's  order,  awarding 
mterest  on  mesne-profits  for  the  period  pre- 
vious  to  the  date  when  the  mesne-profits 
were  ascertained,  must  be  set  aside  as  ihe 
decree  does  not  give  interest  on  mesne-pro- 
fits.  ^ 


The  3rd  February  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  W.   S.  Seton- 

•  ''^^"^^;,^:  Jackson,  A.  G.  Macpherson, 
and  C.  Hobhouse,  Judges, 

Special  Appeal— Sale  set  aside  for  irregularity 
—Section  257,  Act  VIII.  of  1859. 

Case  No.  177  of  1867. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Patna,  dated  Ue  22nd 
December  1866,  affirming  an  order  pass- 
ed by  the  Principal  Sudder  Ameen  of 
^^aL  ^^'^^^^'^^y    .^«^^^   l^e     nth    August 

loOO, 


Kooldeep  Narain  Singh  and  others  (Jud^ 
ment-debtors),  Appellants^ .  «| 

versus 
Lukheen  Singh  (Decree -holder),  Responds 

Mr,  C,  Gregory  and  Baboo  Mohin^e 
Mohun  Roy  for  Appellants. 

Mr,  R.  T,  Allan  and  Bahoos  Kishen  Sui 
MookerjeCy  Mohesh  Chunder  Chozvdhi 
and  Sreenath  Doss  for  Respondent. 

\{E.LD{Jackson,y.,  dtssenting)thsLt  no  special  a] 
will  lie  against  an  order  of  the  Judge,  on  appeal,  settii 
aside  a  sale  for  irregularity  under  Section  257  of  »|3 
Code  of  Civil  Procedure.  J 

This  case  was  referred  to  the  FhA 
Bench   bv  the  Hon'ble  L.  S.    Yacksoa  ami 

Hobhouse,  JJ,  j 

Jackson,  J , — This  is  an  appeal  against  aij 
order  passed  by  the  Zillah  Judge,  on  appeal 
under  Section  257  of  the  Code  of  Civil  Pro-; 
cedure.  \ 

A  preliminary  objection  is  taken  to  th^ 
hearing  of  this  appeal  on  the  ground    thatj 
under  a  ruling  of  a  Full  Bench  found  at 
page  83  of  Sutherland's  Full  Bench  Casetj 
—a  ruling  which   has  since  been  followe* 
in  several  instances  by  Division  Benches  oCl 
this  Court — a  special  appeal  on  such  gronn^j 
will  not  lie.     I  was  one  of  the  Judges  who! 
formed  the  Full  Bench  on  ihe  occasion  wheilj 
the  case  referred  to  was  decided,  and  undoubtH 
edly  the  Court  in  that  case  expressed  an' 
opinion  that  Section  257  of  the  Procedure 
Code  did  not  allow  a  special  appeal.     If  thai 
had  been  the  point,  or  one  of  the  points,  re- 
ferred for  consideration  to  the  Full  Bench 
on  that  occasion,  I  shquld  not  be  inclined  to 
allow  any  present  doubt  of  mine  to  influence 
me  in  referring  this  point  for  further  consi- 
deration.    But  it  is  perfectly  clear  that  this 
was  not  the  point,  or  one  of  the  points,  refer- 
red for  the  consideration  of  the  Full  Bench^ 
and   that  the  opinion  upon  this  point  was 
expressed  by  the  Court  in  answer  to,  or  by 
way  of  observation  upon,  an  argument  ad- 
dressed to   it  by  some  of  the  vakeels  on 
either  side.     I  confess  that,   if  the   matter 
were  res  integra—\i    I  were  looking  at  it 
now  for  the  first  time — I  should  be  inclined 
10  come  to  the  conclusion  that  the  words 
**  shall  be  final  "  in  the  Section  quoted  indicate 
finally  as  barring  other  separate  proceeding, 
that  is  to  say,  as  barring  a  new  suit  for  ihe 
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of  setling  aside  that  which  the 
bart  had  done  in  execution.  The  words 
Ire  "  such  order,  unless  appealed  from,  and, 
y  appealed  from,  then  the  order  passed  on 
Ik  appeal  shall  be  final." 

It  appears  to  me  that  nothing  in  that 
yui  of  the  Section  indicates  what  the 
coarse  of  the  appeal  is  to  be,  whether  one 
f^peal  shall  be  allowed  or  two;  but  that 
tee  order  passed  on  the  appeal,  to  whatever 
^boit  the  appeal  may  lie,  or  however  far 
|fte  appeal  may  go,  shall  be  final,  and  shall 
be  afterwards  questioned  in  a  regular 
That  is  the  view  I  should  be  inclined 
take  of  the  Section.  But  as  there  is  an 
inion  expressed  by  the  Full  Bench  on 
(hat  occasion,  and  as  other  Judges  of  this 
iCourt  have  followed  that  ruling,  or  have 
fcidcpendently  expressed  an  opinion  to  a 
jContrary  effect,  I  think  that  this  nytter 
^ooght  to  be  referred  for  an  authoritive  rul- 
]Bg  to  the  Full  Bench. 

Hobhotise^  y, — I  concur. 

Tht  judgments  of  the  Full  Bench  were 
delivered  as  follows : — 

Peacock^  C.  y. — It  appears  to  me  that  the 
*wr  which  was  expressed,  with  reference  to 
Sectbn  257,  by  the  Full  Bench  in  the  case 
Ko.  300  of  1862  reported  in  Mr.  Suther- 
fcnd's  Volume  of  the  Full  Bench  Rulings,' 
ifs^e  83,  is  correct.  That  decision  has  been 
fc^ed  at  least  in  one  case,  if  not  in  other 
cues.  {See  Special  Appeal  No.  414  of  1866, 
yi  Weekly  Reporter,  Miscellaneous  Rul- 
•■Pjpage  119) 

Section  257    relates    to    applications  for 
tttting  aside  a  sale  under  an  execution,  on 
^  ground  of  some  material  irregularity  in 
]>ablishing  or  conducting  the  sale.     Gener- 
ally speaking.   Courts  of  Justice   have  the 
wte  control    over  the    execution   of   their 
<^  process,    and    if    any     irregularity    is  I 
ttminitled  in  the  execution  of  their  process,  , 
ttd  the  Court  upholds  what  has  been  done 
■*fcr  the    execution,    no    action    can    be 
^Wfcght  in  another  Court  to  upset,  on  the 
P*Jid  of  an   irregularity,   that    which  the 
^•01  itself,   out    of   which    the    execution 
j'fcri,  has  upheld.     But  in  this  country  the 
**P«laiare    appears    to     have     thought    it 
•ttfc  to  leave  the  question  as  to  whether 
^  has  been  an  irregularity  in  publishing 
*amd\icting  a  sale  under  an  execution,  to 
^  bal  decision  of  the  Court  out  of  which 
4^o«cution  issued;  and  consequently  an 
'PPWl  was  allowed  from    the   decision  of  I 
^  Court.     That    was    going    one    step ' 


beyond  the  ordinary  course  with  reference  to 
mere  irregularities.  Probably,  the  Legisla- 
ture thought  that  there  were  already  very 
considerable  difficulties  in  an  execution- 
creditor's  obtaining  the  fruits  of  his  judg- 
ment; that  no  very  difficult  point  of  law 
was  likely  to  arise  in  deciding  whether  there 
was  an  irregularity  in  publishing  or  con- 
du':ting  a  sale;  and  therefore  that  justice 
would  be  sufficiently  protected  by  giving 
one  regular  appeal,  in  such  a  case  upon  any 
question  of  fact  or  law. 

If  the  objection  be  allowed,  the  order 
made  to  set  aside  the  sale  is  final;  that,  as 
I  understand  it,  means  final  for  all  purposes. 
This  would  cause  no  great  hardship ;  for,  if 
the  objection  were  allowed,  the  only 
person  likely  to  be  affected  by  setting  aside 
the  sale  would  be  the  purchaser  at  the 
sale.  But  he  could  not  be  greatly  injured; 
for  when  a  sale  is  set  aside,  the  purchaser  is 
entitled  by  Section  258  to  receive  back  his 
purchase-money,  with  or  without  interest. 

But,  if  the  objection  be  disallowed,  the 
order  confirming  the  sale  is  to  be  open  to 
appeal,  and  such  order,  unless  appealed  from, 

!  and  if  appealed  from,  then  the  order  passed 

'  in  the  appeal,  is  to  be  final. 

Much  injury  might  be  done  by  confirming 
!  a  sale  where  a  material  irregularity  has  been 
committed  in  publishing  or  conducting  the 
sale  ;  for,  in  consequence  of  such  irregularity, 
,  the  property  might  be  sold  much  under  its 
value.     It     was     reasonable,    therefore,    to 
I  allow  an  appeal  against  the  order,  but  as  no 
difficult  question  of  law  could  arise,  and  the 
question  of  regularity  or  irregularity  would 
turn  more  upon  fact  than  upon  law,  it  seems 
to  have  been  thought  unnecessary  to  allow  a 
special  appeal.     Consequently  it  was  enact- 
ed that  the  order  made  on  appeal  should  be 
final. 

The  Section,  however,  proceeds :  "  And 
the  party  against  whom  the  same  has  been 
given  shall  be  precluded  from  bringing  a 
suit  for  establishing  his  claim."  If  the 
Legislature  had  merely  said  that  the  order 
shall  be  final,  it  might  have  been  supposed 
that  they  meant  final  only  as  regards  appeal ; 
they,  therefore,  to  make  their  meaning  free 
from  doubt,  added  the  words  which  I  have 
jibove  quoted,  and  restrained  the  party  from 
bringing  an  adlion  for  the  purpose  of  estab- 
lishing any  claim  arising  out  of  mere  irre- 
gularity. 

It  is  contended  that  the  word  '*  final "  is 
explained  by  the  subsequent  words,  and  that 
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it  indicated  finality,  not  as  regards  proceed- 
ings in  appeal,  but  merely  as  regards  a  fresh 
suit.  It  appears  to  me,  however,  that,  if 
the  Legislature  merely  intended  to  preclude 
an  action  from  being  brought  to  try  the 
question  of  irregularity,  they  would  not 
have  used  the  words  ''  and  the  order  passed 
on  such  appeal  shall  be  final ; ''  they  would 
simply  have  stated  that,  If  the  objection  he 
disallowed,  the  order  confirming  the  sale 
shall  be  open  to  appeal,  and  that  such  order, 
unless  appealed  from,  shall  be  final ;  and  the 
party  against  whom  the  same  should  be 
given  should  be  precluded  from  bringing  a 
suit  for  establishing  his  claim.  Then  the 
word  "appeal"  would  have  left  him  open  to 
appeal  in  the  regular  course.  But  when 
they  ssud  that  the  order  for  confirming  the 
sale  "  shall  be  open  to  appeal,  and  such 
order,  unless  appealed  from,  and  if  appealed 
from,  then  the  order  passed  on  the  appeal, 
shall  be  final,"  two  different  orders  were 
declared  to  be  final,  viz,,  the  order  for  con- 
firming the  sale,  and  the  order  made  on 
appeal  against  the  order  confirming  the 
sale. 

It  appears  to  me  that  the  Legislature 
intended  to  give  some  effect  to  the  words 
''and  the  order  passed  on  appeal  shall  be 
final;"  and  that,  when  they  said  that  the 
order  passed  on  appeal  should  be  final,  they 
meant  that  no  special  appeal  should  lie 
from  such  order,  and  thereby  excluded  the 
order  passed  on  appeal  from  the  general 
provisions  of  Section  372.  The  appeal  is 
dimissed  with  costs. 

Seion-Karr,  J, — I  am  of  the  same  opi- 
nion. 

Baboo  Mohinee  Mohun  Roy,  who  con- 
tended before  us  that  a  special  appeal  did 
lie,  pressed  upon  us  the  general  argument 
that  it  must  have  been  the  intention  of  the 
Legislature  to  provide  a  special  appeal  in 
these  cases  as  in  any  others,  in  order  to  the 
correction  of  anything  which  might  be 
unsoimd  or  vicious  in  the  decisions  of  the 
Lower  Courts  on  points  of  law.  But,  what- 
ever weight  this  argument  might  appear  to 
have,  it  is,  to  my  thinking,  wholly  done  away 
with  by  the  fact  that,  at  the  time  the 
Legislature  enacted  Act  VIII^  of  1859,  it 
especially  limited  the  privilege  of  appeal  on 
other  points,  though  it  was  afterwards  found 
necessary  to  restore  certain  privileges  of 
appeal  by  Act  XXIII.  of  1861. 

Leaving  the  general  argument,  and  com- 
ing to  the  special  interpretation  of  the  clause 
insisted  on,  I  see  no  reason  to  think,  from 


anything  which  I  have  heard  in  argani 
this  day,  that  the  opinion  expressed  by 
Full  Bench  in  the  case  reported  at  page 
of  the  Special  No.  of  the  Weekly 
porter  is,  in  any  way,  unsound  or  incoi 
That  opinion  was  deliberately  given,  tl 
it  may  not  have  been  on  the  point 
pressly  referred  to  the  Full  Bench 
that  occasion.  But  the  same  interpi 
tion  has  been  arrived  at  by  a  Divisional  Bei 
in  the  case  referred  to  by  the  leai 
Chief  Justice,  and  that  not  by  a  mere  bl 
adherence  to  a  supposed  decision  of 
Full  Bench  on  a  question  referred  to  it. 
was  one  of  the  Judges  who  came  to 
conclusion,  but  I  am  more  pressed  now 
the  argument  of  my  colleague  (Mr.  Ju< 
J^och)  as  used  at  that  time,  than  by  any  ai^ 
gument  of  my  own.  I  think  that  he  si 
conclusively  that,  by  adopting  the  const] 
tioif  contended  for  by  Baboo  Mohinee  Moh( 
Roy,  we  should  be  really  giving  a  double  ii 
terpretation  to  the  word  "final"  in  one 
the  same  Sedion,  viz,,  257.  When  a  fnrtl 
appeal  was  intended  in  other  cases. 
Legislature  made  use  of  different  termsi 
such,  for  instance,  as  those  used  in  Sedi 
231  of  Aft  VIII.,  ''the  decision  passed  bf 
'^  the  Court  shall  be  subjed  to  appeal  undcf 
"  rules  applicable  to  appeals  for  decrees." 

In  the  case  before  us,  the  words  are  :  "  ji 
''  appealed  from,  then  the  order  passed  oflii 
*'  the  appeal  shall  be  final ; "  and  the  SedkN|i 
then  goes  on  to  provide  further — "  anil 
<'  the  party  against  whom  the  same  has  beea| 
*'  given  shall  be  precluded  from  bringing  a| 
**  suit  for  establishing  his  claim."  There-! 
fore,  applying  to  the  words  of  the  SJdi  in 
Sedion  257,  the  reasonable  rules  of  gram- 
matical interpretation,  I  can  come  to  no 
other  conclusion  than  that  the  privilege  of 
special  appeal,  as  thereby  intended,  is  taken 
away. 

Jackson,  J, — I  need  hardly  say  that  I  feel 
great  diffidence  in  retaining  the  opinion 
which  I  had  formed,  and  in  dissenting  from 
the  conclusion  at  which  the  Chief  Justice  and 
my  other  learned  brethren  have  arrived  ;  and 
if  I  entertained  a  less  strong  convidion  apon 
the  subjed  than  I  at  present  entettain,  I 
should  certainly  refrain  from  the  expression 
of  my  own  opinion,  and  acquiesce  in  the 
judgment  of  the  other  members  of  the  Court 
But  I  am  bound  to  say  that,  although  I 
feel  the  very  great  weight  of  the  observa- 
tions and  opinion  of  Ilis  Lordship  the  Chief 
Justice,  I  still  do  retain  the  new  which  I 
have  deliberately  formed  from  the  construe-' 
tion  of  the  words  of  the  Sedion  257. 
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I  am  right  in  my  recollection  of  the 
of  the  CkxiCy  I  think  there  is  no  mention, 
we  arrive  at  Section  372,  of  the  limit  to 
lore  on  appeal.     I  find  nothing  in  the 
until  we  arrive  at  that  Section,  which 
whether  in  any  given  case  there  shall 
vGxAj  one  appeal  or  a  second  appeal  also, 
indeed,  the  very  Section  which  we  are 
considering  could  be  looked  upon  as  a 
Bon  of  that  kind.     Everywhere  I  think, 
we  arrive  at  Chapter   X.,   the  word 
[l^ppear*  is  used  generally.    As  to  proceed- 
in  execution  of  decree,  there  was  for  a 
lerable  time,  both  in  the  late  Sudder 
and  also  In  this  Court,  a  difference  of 
lion  as  to  whether  a  special  appeal  was 
red.     That  doubt  arose  both  under  the 
>ns  of  Act  Vill.  of   1859,  and  also 
of  Act  XXUI.  of  1 86 1,  which  is  to  be 
as  part  of  the  Civil  Procedure  Code. 
vas  not  until  the  determination  by^the 
^vU  Bench   in  the   case  which   has  been 
that  a   final  decision  was  arrived  at 
that  point.     Since  that  ruling,  it  has 
understood  that,  in  all  cases,  a  special 
would   lie  in  cases  of  execution  as 
as  in  regular  siuts. 

Section  372  says :  "  Unless  otherwise  pro- 
Wed  by  any  law  for  the  time  being  in  force, 
t  special  appeal  shall  lie  to  the  Sudder  Court 
tan  all  decisions  passed  in  regular  appeal 
Jrthc   Courts  subordinate  to  the   Sudder 

There  is  no  case  in  Act  VIII.  of  1859 
lldf,  I  think,  in  which  a  special  appeal  is 
tKpressly  denied ;  but  there  is  a  case — a  very 
tetiarcase — in  Section  27,  Act  XXIII.  of 
tS6i.  That  is  a  law  which  is  now  in  force, 
•  tad  by  which  a  special  appeal  is  denied,  and 
t  is  denied  in  these  words :  "  No  special 
"appeal    shall    lie   from    any    decision    or 

*  Older  which  shall  be  passed  on  regular 
^'tppeal  after  the  passing  of  this  Act 
•fcy  any  Court,  subordinate  to  the  Sudder 

*  Court,  in  any  suit  of  the  nature 
'cognizable  in  Courts  of  Small  Causes, 
•ttndcT  Act  XLII.  of  i860."  Now,  these 
•b  very  explicit  terms,  and  expressly 
take  away  a  special  appeal  in  cases  where 
tfiitt  or  regular  appeal  is  allowed.  It  ap- 
|mto  me  that  that  would  be  the  mode  in 
fikh  the  Legislature  would  express  their 
■ftntioo  to  deny  a  special  appeal  where  the 
wr  allows  a  regular  appeal.  There  are 
•wenl  Sections  in  that  part  of  the  procedure 
«fcich  relates  to  the  execution  of  decrees,  in 
*lach  the  Court  has  to  come  to  a  decision 
f>P0Q  some  point  in  which  the  parties  to  the 


suit,  and  occasionally  other  parties,  are  in- 
terested. 

Those  orders — as  to  their  issue — are  divisi- 
ble generally  into  two  classes  :  there  are  the 
cases,  such  as  those  in  Sections  246,  247, 
and  269,  in  which  no  appeal  is  allowed,  but 
the   party  dissatisfied  with  the  order  is   at 
liberty  to  bring  a  separate  suit  to  establish 
his  right.     There  are,  again,  the  other  class 
of  cases  which  we  find  in  Sections  231  and 
257,  in  which  an   appeal  is    allowed,    and 
in  which  the  party  is  debarred  from  bringing 
a  separate  suit.     Now,  if  Section  257  is  to 
bear  the  construction  which  the  Chief  Jus- 
tice and  my  learned  brethren  here  put  upon 
it,  then  that  Section  must  stand  in  a  class  by 
itself.     It  must  stand  in  the  class  in  which 
no  suit  is  allowed,  and  in  which  the  right  of 
appeal  is  restricted  to  a  single  appeal.     Is 
there  anything  in  the   terms  of  the  Section 
which  forces  upon  us  that  conclusion  ?  for  I 
think  that,  unless  it  be  forced  upon  us  by  the 
peremptory  words  of  the  Section,  then  we  are 
bound  to  give  effect  to  Section  372,  and  to 
allow  a  special  appeal.     The  words  are  these : 
*'  If  the  objection  be  disallowed,  the  order 
"  confirming  the  sale  shall  be  open  to  appeal ; 
"  and  such  order,  unless  appealed  from,  and, 
**  if  appealed  from,  then  the  order  passed  on 
**  the  appeal  shall  be  final ;  and  the  party 
"  against  whom  the  same  has  been  given 
"  shall  be  precluded  from  bringing  a  suit  for 
''  establishing  his  claim." 


It  appears  to  me  that  these  words  cor- 
respond, as  nearly  as  possible,  with  the 
provision  to  be  found  in  Section  231:  the 
"  decision  passed  by  the  Court  under  either 
"of  the  last  two  Sections  shall  be  of  the 
"  same  force  as  a  decree  in  an  ordinary 
"  suit,  and  shall  be  subject  to  appeal  under 
'*  the  rules  applicable  to  appeals  from  decrees, 
**  and  no  fresh  suit  shall  be  entertained  in  any 
"  Court  between  the  same  party  or  parties 
"  claiming  under  them  in  respect  of  the  same 
**  cause  of  action."  I  do  not  mean  to  say  that 
the  words  are  precisely  similar,  but  it  appears 
to  me  that  the  Legislature,  in  framing  these 
two  Sections,  which  were  very  probably  the 
work  of  different  hands  and  put  together  at 
different  tiipes,  had  the  same  object  in  view, 
namely,  that  of  declaring  that  the  mode  of  de- 
ciding orders  made  under  both  Sections  should 
be  by  appeal,  and  not  by  regular  suit.  Those 
words  in  Section  257,  "shall  be  open  to 
appeal,"  do  not  mean  "  shall  be  open  to  one 
appeal,  but  shall  be  open  to  appeal  in  the 
mode  which  the  law  generally  allows  appeals." 
According  to  my  view,  the  last  part  of  the 
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Section,  if  fully  expanded,  would  read  thus : 
**  Such  order,  unless  appealed  from,  shall  be 
"  final,  and  the  party  against  whom  the 
same  has  been  given  shall  be  precluded 
from  bringing  a  suit  for  establishing  his 
'*  claim ;  and  if  such  order  be  appealed,  then 
"  the  order  passed  in  appeal  shall  be  final, 
"  and  the  party,"  &c. 

In  each  case  the  words  "  and  the  party," 
meaning  "  that  is  to  say,  the  party,  &c.," 
thus  indicating — this  is  the  kind  of  finality 
intended. 

It  cannot,  I  think,  be  meant  that  the  order 
is  final  as  far  as  appeal  goes,  and  also  protect- 
ed from  being  questioned  by  regular  suit, 
because  it  is  in  terms  pre-supposed  that  there 
is  in  the  first  case  no  appeal  made,  and 
consequently  in  respect  of  appeal  it  remains 
final  by  the  omission  of  the  party  ag- 
grieved. 

I  therefore  look  upon  the  words  which 
follow  as  an  explanation  of  the  word  "  final." 
It  appears  to  me  that  that  i$  the  construction 
which  should  be  put  upon  those  words,  and 
it  does  not  appear  to  me,  also,  that  the  griev- 
ances to  be  remedied  in  special  appeal  in 
such  cases  may  be  very  considerable.  I  can 
easily  conceive  a  case,  in  which  the  judg- 
ment-debtor should  come  to  the  Court  and 
say:  "I  can  show  that  my  property  has 
**  been  put  up  for  sale  without  any  notice  of 
"  attachment  or  proclamati&n  of  sale  having 
"  been  made.  I  am  also  prepared  to  show 
"  that,  by  reason  of  such  failure,  my  proper- 
"  ty,  worth  one  lakh  of  rupees,  has  been  sold 
"  for  50  rupees ; "  but  the  Court  might  choose 
to  say  that  '^  the  irregularity  is  not  a  ma- 
terial irregularity,  and  I  think  fit  to  confirm 
the  sale."  He  might  go  to  the  Zillah  Court 
in  appeal,  and  there  he  might  urge  the  same 
grievance,  might  show  the  loss  which  has 
been  sustained,  and  he  might  prove  the  irre- 
gularity;  and  that  Court  might  possibly  con- 
cur with  the  Lower  Court,  and  say  :  "  The 
"  irregularity  complained  of  is  not  one  which 
"  would  induce  me  to  reverse  the  sale ;"  and 
it  would  then  become  necessary  in  special 
appeal  for  this  Court  to  rule,  as  a  matter  of 
law,  that  it  was  an  irregularity  to  sell  a 
man's  property  where  no  proclamation  of 
sale  had  taken  place.  The  High  Court,  by 
exercising  the  function  of  special  appeal 
in  that  case,  would  do  an  act  of  justice, 
and  if  it  were  debarred  from  acting  in  the 
function  of  special  appeal,  a  very  serious 
failure  of  justice  would  occur;  for,  in  such 
cases,  the  party  has  no  further  remedy,  as  a 
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suit  is  taken  away  from  him,  and  his  pro[ 
ty  is  lost  for  ever. 

From   these    considerations    I    must 
with  very  greit  regret,  1  have  felt  unable  to 
cur  in  the  judgment  which  has  been  delivi 
ed. 

Macpherson^  J, — I    also   am    of    opi 
that  there  is  no  special  appeal  in  this  case. 

If  the  language  of  the  Section  is  in  i 
distinct,  it  is  unnecessary  for  the   purpi 
of  interpretation  to  travel  beyond  the  wor^ 
of  the  Section.     In  this  case,  the  words* 
Section  257  of  Act  VIII.  of  1859  seem 
me  to  be  perfectly,  clear  and  distinct,  am 
to  bar  a  special  appeal.     The  words    are^ 
"  If  the  objection  be  disallowed,  the  ordei 
j^  conBrming  the  sale  shall  be  open  to  appeaU 
"■  and  such  order,  unless  appealed  from,  aad 
"  if  appealed  from,  then  the  order  passed  em^ 
''life  appeal,   shall   be   final."     It    appeaiij 
to  me  that  it  is  impossible  to  read    th 
words  as  having  reference  to  any  order  pa: 
ed  upon  appeal  excepting  an  order  pas: 
upon  one  appeal,  that  is  to  say,  upon  tha 
first  appeal.     To  read  them  otherwise  iff 
to  ignore  the  existence  of  the  word  •'the'* 
before  the  words  "  appeal  shall  be  final ;  "• 
and  no  Court  has  any  right  to  ignore  tbe 
existence  of  a  word  when,  by  recognizing 
it,   and    putting   upon  it   its  ordinary   ana 
natural    meaning,   the   construction   of   thfi 
clause  in  which  it  occurs  becomes  distinct 
and  beyond  all  doubt.    I  rest  my  opinion 
upon  the  language  of  the  clause  itself.     I 
think  we  need  not  look  for  assistance  in  the 
construction  of  it,  either  in  the  provisions 
made  in  other  Sections  of  Act  VIII.  of  1859, 
or  in  the  consideration  of  any  questions  as 
to  the  inconvenience  which  may  result  from 
the  interpretation  we  put  upon  it.     But,  if 
the  matter  of  inconvenience  be  referred  to 
as  an  argument,  the  answer  is  that  there 
are  verv  manr  cases  in  which  there  is  un- 
doubtedly  no  appeal  to  this  Court,  and  in 
which  this  Court  has  not  the  power  to  inter- 
fere, even  although  it  may  be  clear  that  a 
great  miscarriage  of  justice  has  taken  place 
in  the  Courts  below. 

Hobhouse,  J, — I  was  of  the  same  opinion 
as  my  learned  brother  Jackson  when  this 
case  was  referred  to  a  Full  Bench.  But,  on 
considering  the  arguments  addressed  to  us, 
and  the  provisions  of  the  law  more  accurate- 
ly, I  concur  with  the  learned  Chief  Justice 
and  the  other  Judges  that  no  special  appeal 
will  lie  under  this  Section, 

In  the  words  of  Section  372  of  the  Code 
of  Civil  Procedure,  a  special  appeal  will, 
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rule,  lie  to  ihis  Court  from  all  decisions 

in  regular  appeal,  unless  otherwise 

idcd  for  by  any  law  in  force.     And  it 

rs  that,  to  bar  the  hearing  of  a  special 

there  must  be  some  express  provi- 

<A  the  law. 

And  it  seems  to  me,  on  considering  the 
s  of  Section  257,  and  of  the  Section 
fa  precedes  it,  that  ther^  is  in  -the  terms 
these  Sections  an  express  provision  bar- 
a  special  appeal.  The  words  in  Section 
_.  are — "and  such  order,  unless  appealed 
isBBiy  and,  if  appealed  from,  then  the  order 
passed  on  the  appeal,  shall  be  final,  and  the 
pirty  against  whom  the  same  has  been 
gifcn  shall  be  precluded  from  bringing  a 
'mx  for  establishing  his  claim.''  If  the 
ds  had  been  "and  such  order,  unless* 
led  from,  shall  be  final,"  then  the  words 
ich  follow  immediately,  "and  such  order, 
'eas  appealed  from,"  would,  it  seems  to 
,  mean  '*  unless  appealed  from  under  the 
ml  provisions  of  the  Code;"  but  when 
words  are  added,  "  and  if  appealed  from, 
a  the  order  passed  on  the  appeal  shall 
be  final,"  those  words  seem  to  me  to  express 
distinct  form  of  proceeding.  They  say 
"if  appealed  from,  then  the  order 
on  the  appeal  shall  be  final;*'  and 
these  Sections — 256  and  257 — arecom- 
with  bections  230  and  231,  there 
\  to  me  a  manifest  reason  why  there 
lid  have  been  a  difference  made  in  the 
poceeding  under  Section  257,  and  that  under 
ScdiQD  231.  Under  Section  230,  what  is 
k  dispote  between  the  parties  before  the 
€pon  is  the  right  to  certain  immoveable 
popcny.  Therefore,  it  seems  naturally  to 
bIIov  that,  whatever  appeal,  whether  in 
tte  way  of  regular  appeal,  or  of  special 
.ippetU  is  provided  by  the  Code  generally 
m  suits  relating  to  immoveable  property, 
Wild  be  provided  for  under  Section  230; 
«id  thereupon  follow  the  words  in  Section 
131 — ^**and  the  decision  shall  be  subject  to 
'*ippeal  under  the  rules  applicable  to  appeals 
•fen  decrees,"  that  is,  the  rules  generally 
>Pldicable — those  of  special  appeal  as  well 
» ihose  of  appeal.  And  then  follow  the 
Wds  "and  no  fresh  suit  shall  be  enter- 
Aed."  &c. 

Kov,  in  Sections  256  and  257  the  point 
<*&iarily  to  be  decided  is  a  very  simple  one : 
}^*a  there,  as  a  matter  of  fact,  any  material 
*wtgulariiy  in  publishing  or  conducting  the 
<^,  soch  as  had  caused  substantial  injury  ? 
Tbt  point  does  not  usually  involve  any  in- 
liicate  questions  as  of  rights,  such   as  are 


contemplated  in  Section  230,  but  questions 
of  simple  facts. 

The  questions,  then,  to  be  dealt  with  under 
Section  256  being  usually  questions  of  fact, 
and  there  being  no  special  appeal  allowed  in 
the  Code  on  such  questions,  it  was  to  have 
been  expected  that  one  appeal,  and  one  only, 
would  -be  given  against  orders  under  the 
said  Section. 

And  then  follow  the  express  words  of 
Section  257,  viz.y  "and  if  such  order  is 
"appealed  from,  then  the  order  passed  on 
"  the  appeal  shall  be  final." 

I  hold,  then,  that,  looking  as  well  to  the 
general  policy  of  the  Code  of  Civil  Proce- 
dure as  applicable  to  the  particular  Sections 
in  question  (256  and  257),  and  to  the  express 
terms  of  Section  257,  there  is  an  express 
provision  in  these  Sections  barring  a  special 
appeal. 

The  3rd  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  S.  Seton-Karr, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
C.  Hobhouse,  Judges, 

Attachment— Sections  237  and  242  of  Act  VIII. 
of  i859--Priority  of  decree-holder— Appeal 

Miscellaneous  Appeals  from  an  order  pass- 
ed   by  the   Principal   Sudder  Ameen   of 
Cut/ack,  dated  the  2jrd  November  1866, 

Case  No.  44  of  1867. 

Deen  Dyal  Sahoo  (one  of  the  Decree-hold- 
ers), Appellant, 

versus 

Radha  Muddun  Mohun  Doss  (Judgment- 
debtor)  and  KanyaLall  Pundit  and  Deeno- 
nauth  Sircar  (Decree-holders),  Respond- 
ents. 

Cases  Nos.  45  and  46  of  1867. 

Hattee  Lall  Bhuggut  and  Dwarkanath 
Bhuggut  (two  of  the  Decree-holders), 
AppeUantSy 

versus 

Radha  Muddun  Mohun  Doss  (Judgment- 
debtor)  and  Kanya  Lall  Pundit  and  Deeno- 
nath  Sircar  (Decree-holders),  Respond- 
ents, 
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Case  No.  68  of  1867. 

Kanya  Lall  Pundit  (one  of  the  Decree-hold- 
ers), Appellant, 

versus 

Radha  Muddun  Mohun  Doss  (Judgment- 
debtor)  and  Hattee  Lall  Bhuggut,  Dwar- 
kanath  Bhuggut,  and  Deenonauth  Sircar 
(Decree- holders),  Respondents. 

Bahoos  Unnoda  Pershad  Banerjee^  Ohhoy 
Churn  Bose,  Dwarkanath  Mookerjee,  and 
Tarucknath  Sein  for  the  several  Appel- 
lants. 

Baboo  Romesh  Chunder  Mitter  for  the  Re- 
spondents. 

At  a  judgfment-debtor,  has  funds  in  the  hands  of  a 
public  officer,  which  By  C,  and  D  severally  attached  in 
execution  of  decrees  obtained  by  them  respectively  in 
the  same  Court  against  A . 

B  attached  before  C  and  D,  and  applied  by  petition 
that  his  decree  might  be  first  satisfied.  C  and  D  put  in 
similar  petitions ;  the  Court  below  took  up  all  the  peti- 
tions together,  and  ordered  that  B,  C,  and  D  should 
each  receive,  rateably,  a  part  of  the  fund  in  question. 

B,C,  and  D  now  appeal  separately,  each  making /4, 
the  judgment-debtor,  and  the  other  decree-holders, 
respondents. 

Held,  nem.  con,,  that  the  decree-holders,  B,  C,  or  D, 
had  no  right  of  appeal  as  against  the  rival  decree- 
holders;  that  the  order  of  the  Lower  Court,  taking  up 
all  the  cases  together,  practically  made  B,  C,  and  D 
parties  to  the  hearing;  and  that,  having  been  made 
parties  regularly,  they  could  not  be  struck  off  bv  the 
Appellate  Court,  on  the  ground  that  they  should  not 
have  been  made  parties. 

Hbld  by  the  majority  {Macpherson,  J,,  dissenting) 
that  .ff,  C,  or  D,  have  no  right  of  appeal  even  against 
the  judgment-debtor. 

These  cases  ivere  referred  to  the  Full 
Bench  by  the  Hon'ble  L.  S,  Jackson  and 
Macpherson,  J  J, 

Macpherson,  J. — These  are  appeals  from 
orders  passed  by  the  Principal  Sudder 
Ameen  of  Cuttack,  as  to  the  distribution  of 
a  sum  of  money  attached,  in  the  hands  of  the 
Collector,  under  Section  237  of  Act  VIII.  of 
1859,  by  the  holders  of  several  decrees. 

Hattee  Lall  Bhuggut  and  Dwarkanath 
Bhuggut,  the  appellants  in  the  appeals  num- 
bered 45  and  46,  had  two  decrees  against 
the  judgment-debtor,  and  are  said  to  have 
been  the  first  to  attach  the  fund  in  question, 
which  was  subsequently  also  attached  by  the 
other  decree-holders  now  before  us.  Claim- 
ing to  hold  the  first  attachment,  Hattee  Lall 
and  Dwarkanath  Bhuggut  presented  peti- 
tions in  their  two  suits  to  the  Principal 
Sudder  Ameen,  praying  that  their  decrees 
might  be  satisfied  out  of  the  money  which 
they  had  attached .  The  other  d  ecree- holders 
presented   similar   petitions  in  their  suits. 


The  Principal  Sudder  Ameen  directed 
all  the  petitions  should  be  brought  up 
hearing  at  the  same  time.     This  was  a< 
ingly    done,    and     the    Principal    Sa( 
Ameen  passed  a  separate  order  upon 
petition — the  effect  of   the  orders  being 
declare  that  the  appellants  in  the  ap] 
Nos.  45  and  46  were  entitled  to  the 
incurred  by  theiti  in  a  suit  which  they 
brought  to  establish  that  the  fund  in 
CoUectorate  belonged   to  their  judgmei 
debtor,  but  that,  as  regards  the  rate  of  tl 
claims,   they  were  entitled  only   to 
in  the  fund  rateably  with  the  other  decn 
holders  who  had  subsequently  attached  it. 

The  appellant  thereupon  petitioned  tl 
Court,  stating  the  facts,  contending  that  tl 
•orders  of  the  Principal  Sudder  Ameen  wei 
illegal  and  made  without  jurisdiction, 
prating  that  the  High  Court  would  revei 
the  orders,  in  the  exercise  of  its  genei 
power  of  superintendence,  under  the  i 
Section  of  the  High  Court's  Act  (24  and 
Vic,  C.  104). 

Upon  these  petitions,  the  following  ord< 
were,  on  the  14th  February  last,  passed 
the  Division  Court  (Norman  and  Seton-l 
Justices),   before  whom  they  came  on 
hearing:   ''In  this  case,  it  seems  tolerablf^ 
''clear  that  the  petitioner  has  a  remedy  bf^ 
"appeal,  and  that  remedy  it  is  for  him  ti^ 
"  pursue.     We  therefore  make  no  order  upott 
"  this  application/' 

On  this  order  being  made,  the  pi 
appeals  were  filed.  In  Nos.  45  and  46  tl 
respondents  are  Radha  Muddun  Mohun 
who  is  the  original  judgment-debtor,  and' 
Deenonauth  Sircar  and  Kanya  Lall  Pundit, 
who  are  two  rival  decree-holders.  In  ap- 
peal No.  44,  a  rival  decree-holder,  Deen  Djal, 
is  appellant,  and  the  judgment-debtor  and 
Deenonauth  Sircar  and  Kanya  Lall  Pandit, 
decree-holders,  are  respondents.  In  No.  68, 
Kanya  Lall  Pundit  is , appellant,  while  the 
judgment-debtor  and  Hattee  Lall  Bhuggat 
and  Deenonauth  Sircar  arc  respondents. 

If  the  appellants  in  the  appeals  Nos.  45 
and  46  had  the  first  attachment,  it  seems  to 
me  that  the  order  of  the  Lower  Court,  putting  ' 
them  merely  on  the  same  footing  with  those  { 
who  had  subsequently  attached  the  fund,  was  i 
entirely  wrong;  and  that  the  Court  should 
have  applied  the  fund  attached,  in  satisfac- 
tion,  in  the  first  instance,  of  the  decree  nnder 
which  it  was  first  attached,  before  applying 
any   portion  of  the  fund   in  satisfying  the 
decrees  under  which  the  subsequent  attach- 
ments were  made. 
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pBot  k  is  contended   that   these  appeals 

Dot  He,  as  the  question  is  not  one  arising 

een  the   parties   in   several   suits,    and 

lore  does  not  fall  within  the  provisions 

Section  II  of  Act  XXIII.  of  1861  ;  and 

decision  of  the  Full  Bench  in  the  case 

Misree  Konwur  versus  Mohessur  Buksh 

(Weekly  Reporter,   Special  No.,  116) 

inferred  to.     In  that  case,  the  Full  Bench 

that,  as   between  rival  decree-holders, 

c  is  no  appeal  from  an  order  made  under 

270  and  271  of  Act  VIll.  of  1859, 

1^10  the  distribution  of  the  proceeds  of  the 

pfe  of  property   which   has   been   sold   in 

Beculion,  when   there   are   attachments  on 

issacd  under  several  different  decrees.      It 

not  under  these  Sections  that  the  orders 

C plained  of  were  made.     For  the  altach- 
l  of  the  raooey  in  the  hands  of  the  Col- 
was  made  under  Section  237,  and  the 
-holders  applied  under  Section  242  to 
their  decrees  satisfied.     But,  although 
OS  270   and    271    apply   only    where 
ipcrty  has  been  sold  in  execution,  which 
lot  the  case  now  before  us,  still  it  appears 
me  that  the  principle  of  these  Sections 
guide  us  in  dealing  with  moneys  at- 
ed  under   Section    237.     The   decision 
the  Full  Bench  also  must  guide  us  so 
as  it  goes.     But  it  does  not  determine 
question  now  before  us. 

In  Misree  Konwur's  case,  the  appeal  (so 
as  can  be  gathered  from  the  published 
of  it)  was  by  a  rival  decree-holder, 
tbe  present  instance,  however,  there  is 
material  diCFerence,  that  the  parties  in 
several  suits  are  parties  both  to  the  pro- 
W8^ngs  in  the  Lower  Court  and  to  these 
•fpcal*. 

*n«  applications  made  by  the  dccrce-hold- 
•7  ^0  !he  Ix>wer  Court  were  simple  ap- 
jfcitions  made  by  them  against  their 
JJ^jment-debtor.  The  original  question  was 
we  solely  between  the  parlies  to  each  suit, 
^1  as  such,  came  within  Section  1 1  of  Ad 
l^ll.  of  1861.  The  Lower  Court  might 
*«  dealt  with  each  application,  especially 
Jft  that  of  ihe  decree-holders  who  held  the 
*•  attachment  on  its  own  merits.  It  may 
•^  in  any  suit  a  rival  decree-holder 
**"og  under  a  decree  and  attachment  in 
••^f  suit  might  have  applied  in  order  to 
*'*'«  that  such  portion  of  the  surplus 
l^^ds  as  he  was  entitled  to  might  not 
*  paid  away  in  that  suit.  But  an  order 
'■'dcon  such  an  application  would  still  be 
J*  <*fdcr  upon  a  question  arising  between 
^^  panics.  How  much  of  a  fund  which 
•^  i>«en  attached  is  to  be  applied  in  satis- 
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faction  of  the  plaintiff's  decree  is  a  question 
between  the  parties — a  question  between 
the  judgment-debtor. and  judgment-creditor, 
even  although  the  question  may  have  been 
chiefly  raised  by  a  rival  decree-holder.  In 
the  cases  now  before  us,  the  Lower  Court 
itself  treated  every  one  of  these  applications 
as  made  between  the  parties  in  the  several 
suits,  and  between  the  parties  only ;  and  in 
no  suit  has  it  made  any  order  except  be- 
tween the  parties  to  it.  Although  the  re- 
lative positions  of  the  several  decree-holders 
who  have  attachments  may  be  involved  in 
the  orders  made,  each  order  is  still  in  itself 
an  order  in  its  own  suit,  and  is  not  made  as 
among  strangers. 

The  appellants  have  made,  not  only  the 
judgment-debtors,  but  some  of  the  rival 
decree-holders,  respondents.  The  rival  de- 
cree-holders not  being  parlies  to  the  suit,  it 
may  be  wrong  to  make  them  parties  to  the 
appeal.  But  the  appeals  will,  in  my  opinion, 
lie  so  far  as  they  concern  parties,  although 
they  may  not  lie  as  regards  those  who  are 
not  parties. 

I  express  this  opinion  with  considerable 
hesitation,  because,  although  it  is  in  accord- 
ance with  the  view  of  the  question  taken 
by  Norman  and  Seton  Karr,  JJ,,  as  indi- 
cated in  their  order  of  the  14th  of  P'ebruary 
last,  I  am  not  without  doubt  that  it  is  in  con- 
flict with  the  spirit  of  the  Full  Bench  deci- 
sion, if  not  with  the  direct  rule  laid  down 
in  it. 

I  think  that  the  question  which  has  now 
arisen  ought  to  be  referred  for  the  decision 
of  a  Full  Bench.  The  question  is,  whether 
the  appellants  in  these  cases,  or  in  any  of 
them,  have  a  right  to  appeal  against  the 
orders  passed  by  the  Lower  Court;  and,  if 
j  so,  whether  against  all  or  any  of  the  persons 
whom  they  have  made  respondents  respect- 
ively. In  deciding  this  question,  the  Full 
Bench  will,  as  it  appeals  to  me,  have  to  de- 
cide what  is  the  proper  procedure  in  cases 
where  rival  decree-holders  claim  to  be  paid 
out  of  a  fund  which  has  been  attached  under 
Section  237  under  several  decrees. 

Jackson,  J.— I  concur  with  my  brother 
Macphcrson  in  reftniiig  this  case  for  the 
consideration  of  a  Full  Bench. 

The  question  fcr  decision,  I  think,  will  be 
this  : — 

A  is  entitled  to  a  furd  in  the  hands  of  a 
public  cfTicer  (net  a  Court  of  Justice) ;  B,  C, 
and  D  all  having  dccicts  against  A  in  the 
same  Couil;  that  Court,  at  the  instance  of 
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one  of  them,  By  attaches  the  fund  under  Sec-  ] 
lion  237,  Code  of  Civil  Procedure  ;  the  other 
creditors  also  obtain  attachments. 

The  Court,  taking  up  seriatim  the  execu- 
tion-cases of  these  several  creditors,  records 
an  order  for  the  distribution  of  the  fund  rate- 
ably  among  the  creditors,  after  payment  of 
a  sum  allowed  as  costs  to  one  of  them  who 
had  brought  a  suit  to  try  A's  right  to  the 
fund. 

Has  B  a  right  of  appeal  (on  the  ground 
that  he  was  entitled  to  be  paid  in  full),  as 
having  first  attached — 

/j/.— Against  A  ? 

2nd. — Against  the  other  creditors? 

I  myself  do  not  think  that  he  has  the. 
right  of  appeal. 

First, — Against  A,  because  there  is  really 
no  contest  between  him  and  A,  The  fund 
is  in  the  custody  of  the  Court ;  whatever  be 
the  result,  A  cannot  expect,  nor  does  he 
seek,  to  get  any  part  of  it  back;  and  it  is 
quite  immaterial  to  him  whether  B  gets  the 
whole  of  it,  or  it  is  distributed  between  B, 
C,  and  D. 

Therefore,  A  has  no  interest  in  the  dispute, 
and  cannot  be  called  on  to  pay  costs  ;  and  to 
bring  an  appeal  nominally  against  A,  in  order 
to  determine  a  question  really  between  B  and 
C  appears  to  me  absurd. 

Second, — As  against  the  other  creditors, 
I  think  there  is  no  appeal,  because  the 
principle,  at  least,  of  the  Full  Bench  Ruling 
cited  applies,  and  excludes  an  appeal  against 
them. 

I  am  not  much  pressed  by  the  opinion 
of  Norman  and  Seton-Karr,  JJ.,  who 
thought  an  appeal  would  lie,  because,  with 
all  respect  for  those  learned  Judges,  I  under- 
stand that  opinion  to  have  been  given  upon 
an  eX' parte  application,  and  therefore  with- 
out hearing  argument  for  the  opposite  view 
of  the  case. 

It  seems  to  me  that  some  provision  of  the 
law  is  very  much  wanted,  which  would 
enable  the  Courts,  in  circumstances  such  as 
we  have  stated,  to  array  the  parties  in  one 
proceeding,  and  to  decide  actually  and  openly 
between  them,  and  providing  such  appeal  as 
may  be  thought  necessary. 

The  judgments  of  the  Full  Bench  icere 
delivered  as/ollows : — 

Peacock,  C.  y,—li  appears  that  there  were 
several  decrees  against  the  judgment-debtor 
in  this  case,  and  that  a  sum  of  29,000  and 


odd  rupees  had  been  paid  into  the  Collector 
hands  as  belonging  to  thejudgment-debtd! 
arising  from  a  surplus  upon  a  sale  of  i 
estate  belonging  to  him  for  arrears  of  "'' 
vernment    revenue.     Section    270    of 
VIII.  of  1859  directs  that,  whenever  pro 
ty  is  sold   in   execution  of  a   decree, 
person  on  whose  application  such  prop 
was  attached  shall  be   entitled   to  be 
paid  out  of  the  proceeds  thereof,  notw 
standing  any  subsequent  attachment  of 
same  property  by  another  party  in  execati 
of  a  prior  decree.     One  of  the  judgm 
creditors  having  attached,  in  execotion 
his  decree,  the  money  in  the  hands  of 
Collector  for  12.000  rupees,  contended  I 
he  was  entitled  to  have  his  decree  satisfi 
in  preference  to  the  other  execution-cre 
ors. 

It  was  contended  that,  as  the  property 
money  in  the  Collector's  hand,  arising, 
from  the  sale  of  properly  in  execution  of 
decree,  but  from  the  surplus  of  the  pro 
of  a  sale  for  arrears  of  Government  reven 
the -case  did  not  fall  within  that  Section, 
that  consequently  the  plaintiff,  who  first 
tached  the  money  in  the  Collector's  hands 
the  12,000  rupees  decreed  to  him,  was 
entitled  to  be  satisfied  out  of  it  in  prcfere 
to  the  other  execution-creditors.  The  ol 
decree-holders  also  applied  to  have  t 
claims,  satisfied  out  of  the  29,000  rup 
but  there  was  not  suflficient  to  satisfy  th 
all.  Before  it  was  decided  what  amo  ^ 
each  of  the  creditors  was  entitled  to  be  pai 
out  of  the  fund,  a  difficulty  arose  in  co 
quence  of  its  appearing  that  the  estate,  whi 
had  been  sold  for  arrears  of  Governm 
revenue,  had  stood  in  the  name,  not  of 
judgment-debtor,  but  in  the  name  of  a  thi 
person.  The  execution-creilitor  who  ha 
first  attached  the  money  was,  therefor^ 
directed  to  bring  a  suit  to  try  whether  thtf 
property  which  was  in  the  hands  of  ihij 
Collector  was  or  was  not  the  property  of  t*^^ 
judgment-debtor.  That  suit  was  decid 
in  favor  of  the  plaintiff,  and  it  was  held  l' 
the  property  was  liable  to  satisfy  one 
more  of  the  decrees;  but  several  application 
having  been  made  to  the  Judge  by  the  sevci 
execution-creditors,  the  Judge  directed  ih 
Principal  Sudder  Ameen  to  take  up  all  ih 
cases  together.  It  appears  to  me  that  tb 
object  of  that  order  was  that,  upon  hearioi 
all  the  parties,  the  Principal  Sudder  Ameett 
should  decide  whether  the  creditor,  who  haa 
first  attached  the  properly,  was  entitled  to 
have  the  whole  amount  of  his  decree  satisfied 
in  preference  to  the  others,  or  whether  at 
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creditors  were  entitled  to  be  paid  pari 
The   Principal   Sudder  Ameen   in 

ing  jodgment  stated  that,  in  his  opi- 
I,  the  money  not  having  arisen  from  the 
of  property  in  execution,  the  judgment- 
itor,  who  Brst  made  the  attachment,  was 
entitled  to  have  the  whole  amount  of 
decree  satisfied,  but  was  only  entitled 

be  paid  pro  rata ;  thereby  meaning  that, 
ing  regard  to  the  other  execution-credit- 
he  was  to  have  only  his  fair  proportion 

the  property  attached. 

Mow,  it  appears  to  me  that  all  the  execu- 

liters  were  proper  parties  before  the 

lit  for  the  purpose  of  determining  whe- 

the  first  execution-creditor  was  entitled 

be  paid  the  full  amount  of  his    12,000 

or  whether  the  other  decree-holders 

entitled  to  be  satisfied  in  proportion 

the  amounts    of  their  several  decrees. 

does  not  appear  to  be  any  express 

nsion  in  the   Code  of  Civil  Procedure 

ID  bow  several  execution-creditors,   who 

separate  claims  to  have  their  decrees 

icd  out   of  property  which   has   been 

in  execution,  are  to  come  in  and 

tbe  matter  decided  between  them.     But 

must  be  some  mode  of  doing  it.     For 

%  suppose  all  the  execution-creditors, 

claimed  subsequently  to  that  one  who 

first  attached  the  property,   had  said : 

|ftis  true  that    you,    the   first  execution- 

litor,  did  attach  the  property  first,  but 

judgment  was  a  fraudulent  one;  it 

a   judgment   in   collusion   with   the 

lent-debtor,   and   you  attached    the 

under  that  decree,  not  for  the  pur- 

of  satisfying  a  bond-fide  debt  due  to 

*fo«,  but  for  the  purpose  of  protecting  the 

*pmpeny  from  the  other  decree-holders  for 

*lkc   benefit    of    the    judgment-debtor ;" 

;fae  must  be  some  mode  of  trying  such 

ipKstioD  between  the  several  claimants  in 

Ilk  Court  out  of  which  the  execution  issued. 

jfiich  a  question  could  not  properly  be  tried 

jlkrelT  between  the  execution-creditor  who 

I  tm  attached  the  property  and  the  judgment- 

iiktor,  without  giving  the  other  judgment- 

•Aors  the  power  of  coming  in  and  being 

"d  upon  the  question  of  collusion. 

Tbe  Judge,  having  directed  the  Principal 
gMfef  Ameen  to  hear  all  the  cases  together, 
•taantially  made  all  the  execution-credit- 
•n  parties  to  the  hearing.  The  question 
•■•  not  one  to  be  determined  in  each  of  the 
•^between  the  parties  to  such  suit  alone, 
b«  it  was  a  question  between  all  the  execu- 
^'^^reditors  as  to  how  the  money  attached 


^fbse 


in  one  of  the  suits  was  to  be  distributed. 
It  was  not,  therefore,  an  appealable  case 
within  Section  11,  Act  XXIII.  of  i86i. 

The  Principal  Sudder  Ameen  heard  all 
the  cases  together,  and  made  separate  orders 
in  each  suit,  in  which  he  awarded  the  money 
attached  to  be  paid  to  the  several  judgmeQt- 
creditors  in  proportion  of  the  amounts  of  their 
several  decrees.  If  each  of  those  orders  was 
merely  between  the  execution-creditor  and 
the  judgment-debtor  in  thj  particular  suit,  it 
was  wrong,  because  as  between  them,  if  there 
had  been  no  other  execution-creditors,  the 
judgment-creditor  ought  to  have  been  paid 
the  whole  amount  of  his  decree,  the  29,000 
rupees  being  more  than  sufHcient  to  satisfy 
the  whole  of  it.  It  was  in  consequence  of 
«the  other  execution-creditors  having  claimed 
to  be  paid  that  the  claim  of  the  creditor 
who  first  attached  the  money  to  be  paid  the . 
whole  amount  of  his  decree  was  disputed. 
It  appears  to  me  that  the  Principal  Sudder 
Ameen,  whether  he  was  right  in  his  decision 
or  not,  which  is  a  point  not  necessary  to  be 
decided  now,  was  not  correct  in  drawing  up 
separate  orders  in  the  separate  suits.  He 
ought  to  have  drawn  up  one  order  in  all  the 
suits  which  were  heard  together  under  the 
order  of  the  Judge,  and  by  that  order  to 
have  adjudicated  upon  the  several  rights  of 
the  several  execution-creditors  to  be  paid 
out  of  the  moneys  attached.  If  the  order 
had  been  drawn  up  in  that  manner,  it  would 
not  have  been  appealable  under  Section  11 
of  Act  XXIII.  of  1861. 

The  Code  of  Civil  Procedure  enacted  that 
there  should  not  be  any  appeal  from  an 
order  passed  in  execution  of  a  decree,  but 
that  enactment  was  altered  by  Section  1 1  of 
Act  XXIII.  of  1861,  which  gives  an  appeal 
upon  all  questions  relating  to  the  execution 
of  a  decree  arising  between  the  parties  to 
the  suit  in  which  the  decree  was  passed. 

Now,  the  several  appellants  and  respond- 
ents were  not  parties  to  any  one  suit,  but 
were  severally  parties  to  several  suits,  in 
which  the  separate  decrees  were  obtained. 
Under  the  order  of  the  Judge,  they  all  be- 
came  parties  to  one  hearing  as  to  the  mode 
in  which  the  funds  attached  should  be  dis- 
tributed. The  appeals  are  not  appeals  sim- 
ply between  the  parties  to  the  suit  in  which 
any  of  the  decrees  were  obtained,  but  be- 
tween those  parties  and  the  plaintiffs  in 
other  suits. 

Can  we,  then,  in  each  of  these  appeals 
order  all  the  respondents  who  were  not 
parties  to  the  several  suits  to  be  struck  out, 
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and  try  each  of  the  appeals  separately  as  an 
appeal  between  the  execution-creditor  and 
the  judgment-debtor  in  the  suit,  omitting  all 
the  other  parties  ?     It  appears  to  me  that  the 
Principal  Sudder  Ameen  was  right  in  hear- 
ing the  case  of  all  the  claimants  together,  and 
that  the   several  orders  were   substantially 
only  one  order  made  upon  one  hearing  in 
one  case,  to  which  all  the  execution-credit- 
ors in  the  several  suits  were  parties;  and, 
consequently,   that  it    was   an  order  from 
>yhich  no  appeal  would  lie.     The  respondents 
in  each  of  these  appeals  having  been  pro- 
perly  made   respondents,    they   cannot   be 
struck  out,  upon  the  ground  that  they  ought 
never  to  have  been  made  respondents.     It 
appears  to  me,  therefore,  that  in  these  cases 
no  appeal  lies. 

The  whole  of  the  appeals  will  be  dismissed 
with  costs. 

Seion-Karr,  J, — I  am  of  the  same  opinion. 

The  learned  Chief  Justice  has  so  clearly 
stated  the  facts  that  it  is  unnecessary  for  me 
to   recapitulate  them.      I   was  one  of  the 
Division  Court  which  refused  to  accede  to  the 
motion  brought  before  us,  praying  that  the 
Court  would  exercise  its  alleged  power  of 
interference  under  the  15th  Section  of  the 
High  Court  Act.     Nothing  that  I  have  heard 
to-day  leads  me  to  think  that  we  were  at  all 
wrong  in  refusing  so  to  exercise  any  inter- 
ference.    At    that  time    we    stated    that    it 
seemed  tolerably  clear  that  the  petitioner  had 
a  remedy  by  appeal.     I  am  still  of  opinion 
that,  if  the  question  had  been  confmed  to  a 
simple  question  between  the  judgment-credit- 
or and  the  original  debtor,  and  if  it  had  not 
embraced  or  affected  the  interests  of  other 
parlies,  there  would  have  been  an  appeal  to 
the  High  Court,   whether   the   appeal  had 
been  brought  by  the  judgment-debtor  object- 
ing  to  something  as  too  favorable  to  the 
creditor,  or  by  the  judgment  holder  in  respect 
to  something  which  affected  the  judgment- 
debtor  alone.      But,   after  considering   the 
various  Sections  of  the  Code  applicable  to  such 
proceedings,  I  do  not  find  that  there  is  any 
power  given   to   us   to  interfere   in  appeal 
between  rival  decree-holders,     I  think,  with 
the  learned  Chief  Justice,  that  it  is  not  now 
competent  to  us  to  strike  out  the  names  of 
the  rival  decree-holders,  who  have  been  made 
respondents,  and  then  to  decide  a  question 
which,    though    apparently  limited   to  one 
between  the  first  decree-holder  and  the  origin- 
al  debtor,   in   reality   seriously  affects   and 
alters  the  position,  rights,  and  claims  of  other 
rival  decree  holders. 


The  judgment  of  the  Full  Bench  reportt 
at  page  527  of  Marshall's  Reports  roJ 
that  there  is  no  appeal  from  an  order  mat 
under  Sections  270  and  271  of  Act  VIIL 
1859,  as  regards  the  application  and  disti 
bution  of  the  proceeds  of  property  sold 
execution  under  the  decree  of  a  rival  decrc 
holder.  I  do  not  lose  sight  of  the  fact  tl 
in  this  case,  the  property  in  deposit  does 
arise  out  of  a  sale  made  in  execution  of 
decree,  but  out  of  a  sale  for  arrears 
Government  revenue.  But  I  think  the  sa! 
analogy  applies,  and  at  any  rate,  as  I  am 
able  to  find  that  there  is  any  appeal  given 
parties  to  this  Court  by  any  express  tei 
or  Section  of  the  Code  fairly  construed, 
must  come  to  the  conclusion  that  there  is 
•appeal. 

I  think  it  might  possibly  be  convenient, 
stated  by  my  learned  brother  Jackson  wl 
referred  this  case  for  the  decision  of  a  F 
Bench,  if   the    Courts  were   empowered 
array   rival    decree-holders,   and    to    decl^ 
questions  arising  betsveen  them  in  executi< 
of  decrees.     That,  however,  would  be  a  qu< 
tion  for  the  Legislature ;  and  in  these  cas< 
the  first  decree  holder  (the  appellant  befoi 
us)   might   have   his   remedy   by    includii 
all  the  rival  decree-holders  in  a  separate  ai 
regular  suit  to  have  -liis  right  declared  ihs 
the  property  should  remain  in  deposit  in  tl 
CoUectorate,  or  that  he  should  be  entitled 
be  first  paid  off  in  full. 

Jackson,    J, — I    am    also    of    the    sai 
opinion. 


It  appears  to  me  quite  impossible  to 
gard  the  ^question  mooted  in  this  appeal 
being  in  any  sense  a  question  between  ai 
decree-holder  and  the  judgment-debtor; 
is,  it  seems  to  me,  wholly  a  question  betwe< 
rival  decree-holJers.  The  appellant  hi 
come  into  this  Court  confessedly  to  endea- 
vour to  induce  the  Court  to  exercise  its 
power,  whether  appellate  or  supervisory,  to 
get  rid  of  an  order  to  his  prejudice  and 
in  favor  of  other  decree-holders.  The 
Code  of  Civil  Procedure,  as  pointed  out  by 
my  Lord,  does  not  contain  any  specific  rules 
for  bringing  together  into  one  cause  and 
hearing  the  claims  of  several  decree- holders, 
although  it  is  manifest,  from  a  consideration 
of  the  Sections — 270,  271,  and  272 — that 
many  questions  between  such  parties  must 
arise,  and  the  Court  is  empowered  to  hear 
and  determine  them.  And  so,  in  like  man- 
ner, in  respect  of  questions  arising  under 
Section  237 —questions  arise,  but  no  mode 
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procedure  for  determining  them  is  laid 

In  the     absence    of    any    such    definite 
lure,    the   Principal    Sudder    Ameen, 
ragh   he   had  first    ordered   that   these 
sveral  cases  should  be  brought  up  at  once 
heard  together,  has  followed  no  other 
as  to  recording  his  decision  but  that 
writing  do'.vn  a  copy  of  the  decision  at 
rich  he  arrived  on  each  one  of  the  cases 
rtween  the  several  decree-holders  and  ihe 
^naent-debtor ;  and  this  accident  of  form, 
seems  to  me,  has  probably  suggested  the 
tttotion  that  the  cases  may  be  looked  upon 
kind   dealt  with  as   isolated   cases   between 
ieach  decree-holder  and  the  judgment-debtor ; 
Init  that,  it  seems  to  me,  is  a  mere  form,  and 
ivc  should    be    blinding    ourselves   to   the 
mbstance  if  we  attempted  to  deal  with  the 
case  in  that  way.      Whatever  the  advantages 
dvantages  mav  be  in  the  matter  of 
taking   up  appeals,   we   are  bound  by  the 
[Letters  Patent  of  our  Court;  and  the   i6ih 
Section   expressly  provides  that  this   Court 
dull  exercise  appellate  jurisdiction  in  such 
ctscs  as  are  subject  to  appeal  to  the  High 
Court   by   virtue    of   any    laws   or   regula- 
tions in  force.      Wc  cannot  go  beyond  that 
Oiuse. 

Section  364  of  the  Code  of  Civil  Procedure 
clearly  provides  that  "  no  appeal  shall  lie 
••from  any  order  passed  after  decree  and 
**  relating  to  the  execution  thereof,  except  as 
"  is  hereinbefore  expressly  provided  ;"   and 
fefcrence  was  there  made  to  Section  283  of 
the  Code.     That  Section  283,  which   gave 
the  Courts  in  execution-proceedings   power 
to  determine  certain  questions  between  the 
parties  to   the    suit,    and    which    provided 
appeals  in  these  cases,  has  been  expanded 
imo  Section   11,  Act  XXIII.  of   1861.     \^y 
Ae  terms  of  the  latter  Section,  Courts   in 
execution    of   decrees   have  received  somc- 
fbat  larger  powers  in  the  determination   of 
qoesiions    between     parties     to    the    suit. 
Wherever  the  Courts  have  received  extension 
of  original  pow'ers,  in  those  cases  the  appel- 
late jurisdiction  has  also  been  extended.    But 
tilhis  is  not,  it  seems  to  me,  a  question  in 
toy  sense,  between  the  parties  to  the  suit, 
R  i&  not  a  question  under  Section  11,  and 
tbe  appeal  is  consequently  not  allowed. 

Macpherson^  J-^l  quite  concur  that,  as 
regards  the   rival    decree- holders    in   these 
cases,  there  is  no  appeal. 

But,  as    regards    the    actual   judgment- 
debtor,  I  still  incline  to  the  opinion  which 


1  expressed  in  referring  the  case,  that  the 
appeal  lies  in  each  case  as  against  him 
alone,  the  order  appealed  from  being  solely 
between  tho  parties  to  the  suit  in  which  the 
order  was  made. 

Hobhousey  J. — I  am  of  the  same  opinion 
as  the  learned.  Chief  Justice  and  my  learned 
brothers  Seton-Karr  and  Louis  Jackson. 

The  material  facts  are,  that  in  the  Court  of 
the  Principal  Sudder  Ameen  there  were  seve- 
ral decree -holders  holding  decrees  against 
one  and  the  same  judgment-debtor. 

There  was  also  a  sum  of  money  payable 
to  the  judgment-debtor  in  the  hands  ©f  an 
officer  of  Government  within  the  meaning 
of  Section  237  of  the  Code  of  Civil  Proce- 
dure. 

Each  of  the  decree-holders  claimed  a  por- 
tion of  that  sum  in  satisfaction  of  his  decree, 
and  the  aggregate  of  the  claims  of  all  the 
decree-holders  was  in  excess  of  the  sum  in 
deposit. 

The  Principal  Sudder  Ameen  lumped 
all  the  decrees  together,  and  passed  one  and 
the  same  order  on  all  of  them,  and  by  that 
order  given,  as  I  should  suppose,  under  Sec- 
tion 342,  declared  that  each  decree-holder 
should  receive  a  part  of  the  sum  of  money  in 
question  rateably,  according  to  the  amount  of 
his  decree. 

Certain  of  the  decree-holders  now  appeal, 
and  the  substantial  rel.ef  they  claim  is  that 
each  should  be  paid  his  decree  in  full,  as 
far  as  the  money  in  deposit  will  go,  accord- 
ing to  priority  of  attachment,  and  to  each 
appeal  the  rival  decree-holder,  as  well  as  the 
judgment-debtor,  are  made  parlies. 

The  question  before  us  is  whether  such  an 
appeal  will  lie. 

I  agree  that  ihis  was  not  a  procedure 
under  Section  270  of  the  Act.  If  it  had 
been,  an  appeal  would  certainly  have  been 
barred  under  the  Full  Bench  ruling  to  be 
found  in  Marshall,  page  527. 

I  agree,  also,  that  there  is  no  precise  pro- 
cedure laid  down  ;  and  that  yet,  when  all 
ihe  decree-holders  were  before  the  Principal 
Sudder  Ameen  at  one  and  the  same  time, 
praying  for  execution  of  their  several  decrees 
under  Sections  237  and  242  of  the  Act,  the 
Principal  Sudder  Ameen  was  bound  to  pass 
an  order  on  the  prayer  of  each  one  of  the 
applicants. 

The  Principal  Sudder  Ameen  did  pass 
such  an  order,  and  this  was  *'  an  order  passed 
after  decree  and  in  execution  thereof." 
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Then,  Section  364  says  that  no   appeal 
shall   lie  from   any  such  order  except   as 


Case  No.  854  of  1866. 


expressly   provided  ;   and   Section    11     Act    Miscellaneous  Appeal  from  a 
XXIII.  of  1861,  only  modifies  Section  364        ^    ^;^^  y^^^     of  BeUhoom. 
m  so  far  as  regards  questions  between  parties        :i^,^l^Z,  ,d2/; 


to  a  suit. 

Now,  here  the  question  is  not  one  be- 
tween parties  to  the  suit.  It  is  substantially 
and  really  a  question  between  rival  decree- 
holders — a  question  as  to  whether  each  shall 
receive  certain  moneys  according  to  priority 
of  application  for  execution  of  decree,  or 
whether  all  shall  receive  rateably ;  and  the 
test  is  this,  that,  if  we  were  to  give  the  ap- 
pellants the  relief  they  ask,  we  should  have 
to  decide  as  between  each  of  them  as  a 
rival  decree-holder,  and  not  as  between  each 
of  them  and  their  common  judgment- debtor, 
who  has  no  voice  and  no  interest  in  the 
question  in  dispute. 

For  these  reasons,  I  hold  that  no  appeal 
lies  in  the  case  before  us. 


decision  pasi 
dated  ihe 


October  1866, 


Soroop  Chunder  Hazrah,  Petitioner^ 

versus 

Troylokhonath  Roy  and  others,  Opposiie 

Parly. 

Baboo  Sreenath  Doss  for  Petitioner. 

Baboo  Juggadanund  Mookerjee  for  the 
Opposite  Party. 


The  3rd  February  1868. 

Present : 

The  Ilon'ble  Sir  Barnes  Peacock, /f/.,  Chief 
Justice^  and  the  Hon'ble  H.  V.  Bayley, 
W.  S,  Seton-Karr,  J.  B.  Phear,  and 
A.  G.  Macpherson,  Judges, 

Execution — Debtor  purchasing  decree  against 
a  co-debtor — Appeal. 

Case  No.  890  of  1866. 

Miscellaneous  Review. 

Degumburee  Dabee,  Petitioner, 

versus 

Eshan  Chunder  Sein  and  others.  Opposite 

Party. 

Baboos  Sreenath  Doss  and   Chunder 
Madhub  Ghose  for  Petitioner. 

Mr,  R.  V,  Doyne  and  Baboo  Kishen  Kishore 
Ghose  for  the  Opposite  Party. 


One  of  several  juds^ment-debtors  who  purchi-,^^ 
decree  ag^ainst  himself  and  his  co-debtors  cannot  tssi 
execution  against  his  co-debtors,  and  recover  from  thi 
the  whole  amount  of  the  common  debt.  His  only  rm  _ 
dy  is  to  sue  them  in  a  ref^^ular  suit  for  contribution^  aodl 
to  compel  them  to  pay  him  their  shares  of  the  amoantl 
for  which  the  decree  was  purchased. 

An  appeal  under  Section  11,  Act  XXIII.  of  iS6r,l 
against  the  order  for  execution  wouli  not  affect  a  pur-l 
chaser  at  a  sale  under  the  execution. 

The  reference  to  the  Full  Bench  in  casA 
No,  8s4  <f  f^^^  followed  that  in  case  No\ 
8go,  which  was  referred  by  Bayley  andi 
Shumbhoonath  Pundit,  J  J,,  on  the  i6th 
May  j86y. 

Pundit,  J, — In  this  case,  in  execation  of 
a  joint-decree  at  the  instance  of  a  purchaser 
of  the  rights  of  the  decree-holder,  the  pro-! 
perty  of  one  of  the  joint-debtors  was  sold,| 
That  debtor  appealed  to  this  Court  against  1 
the  legality  of  the  execution  of  the  decree, 
and  of  the  sale,  on  the  ground  that  the  par* 
chaser  of  the  decree  was  a  benameedar  for 
another  joint-creditor. 

The  Lov;er  Court  had  not  tried  that  al- 
legation, nor  enquired  into  some  other  ma- 
terial grounds  in  the  case,  and  therefore  we 
remanded  it  to  the  Lower  Court  with  direc- 
tions to  re-try  those  points.  We  remarked, 
however,  that,  if  the  petitioner,  appellant*, 
could  show  the  purchaser  to  be  one  of  the 
joint-dcbtors,  the  case  need  not  be  further 
gone  into,  and  the  sale  should  be  set  aside. ' 

This  order  was  passed,  because  we  then 
held  that  no  joint-debtor  could  legally  pur- 
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<faase  a  decree  so  as  to  be  entitled  to  exe- 
iCQte  the  same  against  his  other  joint-debt- 
fs»  in  the  view  that  such  a  purchase  was 
vothing  less  than  a  satisfaction  or  discharge 
111  the  debt  under  the  decree,  and  that  only 
a  suit  for  contribution  could  be  brought 
;jgain8t  the  other  debtors  by  the  said  pur- 
chaser 

In  carrying  out  this  order  of  remand,  it 
.%as  found  below  that  the  purchaser  was  one 
of  the  joint-debtors. 

Subsequently,  on  review,  it  was  held  by  us 
dot  a  joint-debtor  could  legally  purchase 
a  decree  against  himself  and  others,  and  at 
the  same  time,  after  purchase,  execute  this 
decree  in  the  same  way  as  the  original  de- 
cree-holder. 

This  order  having  been  passed,  the  debr- 
or,  whose  property  was  sold,  has  now 
asked  for  a  review,  on  the  ground  that,  under 
the  ruling  of  this  Court,  dated  loth  March 
;  1862,  pp.  459-460  of  Hay's  Reports,  Vol.  I., 
•a  creditor  purchasing  a  decree  is  enti- 
tfed  to  execute  it  against  the  other  debtors 
qbIj,  after  deducting  his  own  share  of  the 
Bability,  and  only  to  the  extent  of  the  re- 
^)ective  liabilities  of  each  of  those  debtors." 

Now,  after  hearing  Counsel  on  both  sides, 
ve  first  have  to  admit  the  review,  and 
admit  it  accordingly. 

We,  however,  doubt  whether  the  above 
decision  is  correct  law.  We  are  inclined  to 
Ibiok  that,  when  a  creditor  purchases  a  de- 
cree, no  law  excludes  him  from  exercising 
all  the  rights  which  the  original  decree- 
holder  possessed. 

We  may  remark  that,  if  the  original  decree- 
holder  had  proceeded  against  one  only  of 
the  joint-debtors  under  his  decree,  that 
I  debtor  would,  in  order  to  recover  what  he 
\  ouy  have  thus  been  obliged  to  pay  more 
thao  his  due  share^  have  had  to  sue  for  con- 
tribation,  and  so,  when  the  joint  co-debtor 
after  purchase  proceeds  against  one  debtor, 
that  debtor  also  would  have  to  sue  for  contri- 
bution. 

In  the  case  cited  above,  the  purchaser  of 
the  decree  had,  of  his  own  accord,  with  a 
view  to  avoid  litigation,  deducted  his  own 
qtiota,  and  asked,  in  execution,  for  the  reali- 
ation  of  the  remainder  only;  but  it  does 
not  follow  that  in  every  such  case  such  a 
porchaser  is  bound  to  make  such  a  deduc- 
tion. 

Further,  the  conduct  of  the  plaintiff  in 
that  case,  with  reference  to  the  deduction, 
nighi  have    suggested    to    the   Divisional 


Court  the  propriety  of  ruling  that,  if  plaintiff 
has  for  his  own  convenience  deducted  his 
share  of  the  liability,  he  should  be  com- 
pelled to  be  consistent  throughout,  by  execut- 
ing the  decree  against  each  debtor  only  to 
the  extent  of  his  share,  and  so  protect  these 
co-debtors  from  future  litigation. 

We  observe  that  the  extent  of  the  shares 
of  the  joint-debtors  in  that  case  appears  to 
have  been  admitted. 

We,  therefore,  think  that  that  case  is  speci- 
al under  these  circumstances;  and  we  hold 
that,  ordinarily,  it  would  be  far  from  proper 
and  convenient  to  receive  and  enter  into,  and 
adjudicate  upon,  disputes  regarding  the  ex- 
tent of  liability  and  means  of  each  creditor 
to  pay  off  his  liability.  Further,  it  will  not 
suffice  to  settle  such  disputes  once  only ;  for 
in  case  of  the  failure  of  any  one  of  the 
joint-debtors  to  pay  his  quota,  as  allotted  in 
the  first  instance,  the  Court  will  have  again 
to  re-open  and  adjudicate  afresh  on  the  ex- 
tent of  liabilities  and  means  of  the  remain- 
ing co-debtors  and  of  each  of  them  from 
time  to  time  ad  infinitum^  and  so  on. 

IMoreover,  redress  is  not  withheld  at  all  by 
the  present  system.  Any  party  who  may  be 
made  to  pay  more  than  his  just  share,  of  the 
debt  may  sue  for  contribution,  and  in  that 
case  the  general  principles  of  the  precedent 
noted  above  may  reasonably  be  adopted  with 
advantage.  It  is  to  be  kept  in  mind  that 
here  the  fact  of  the  purchaser  being  one  of 
the  joint  co-debtors  is  denied  by  the  pur- 
chaser of  the  decree  and  by  the  purchaser  in 
the  sale  for  execution,  and  though  the 
Lower  Court  had  found  as  a  fact  against  this 
denial,  still,  as  the  order  of  remand  under 
which  the  same  finding  was  arrived  at  was 
set  aside  by  us  in  review,  those  who  deny 
the  identity  of  the  purchaser  of  the  decree 
with  the  debtor  had  no  occasion  before  to 
contest  the  correctness  of  that  finding. 
They  are  now,  however,  of  course,  at  li- 
berty to  deny  the  correctness  of  this  finding, 
but  before  any  final  decision  is  pronounced 
in  this  xase,  the  real  facts  on  this  point 
must,  if  not  admitted,  be  clearly  found  in 
appeal,  when  the  necessity  for  such  ground 
Arises. 

At  present,  it  is  only  necessary  to  refer 
the  case  to  the  Full  Bench  to  decide  whe- 
ther the  opinion  expressed  in  the  decision  re- 
ported in  Hay's  Reports,  Vol.  I.,  pp.  459-460, 
loth  March  1862,  is  correct  law;  and  if  it  be 
so,  whether  in  the  case  of  execution  by  the 
joint-debtor  being  taken  out  against  one  of 
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the  joint-debtors  for  the  whole  debt,  the  sale 
is  liable  to  be  reversed. 

The  point  decided  by  us  in  the  former  re- 
view regarding  the  powers  of  a  joint-debtor 
to  purchase  a  joint-decree,  and  to  execute  it 
against  his  co-debtors,  was  again  taken  be- 
fore us  in  the  present  review ;  but  it  not 
being  shown  to  us  that  our  subsequent  rul- 
ing was  opposed  to  any  other  ruling,  or  that 
it  was  opposed  to  law^,  we  did  not  think  it 
proper  to  admit  the  objection  taken  on  that 
ground  ;  but  if,  in  course  of  trial  of  these 
two  points  of  law  submitted  by  us  to  the 
Full  Bench,  that  Bench  discovers  that,  with- 
out trying  that  first  question,  the  other  two 
questions  submitted  by  us  cannot  properly 
be  tried,  we  would  request  the  Full  Bench 
to  try  the  correctness  of  our  further  opinion 
upon  that  first  question  also. 

The  judgments  of  the  Full  Bench  icere  deliver- 
ed as  follows : — 

Peacock,  C.J,  (Bay ley,  y.,  concurring). — 
In  the  first  case  (No,  890)  certain  plaintiffs 
sued  to  enhance  the  rents  of  their  estate. 
It  does  not  appear  what  their  respective  in- 
terests in  the  estate  were.  But  it  appears 
that  they  failed  in  the  suit,  and  were  render- 
ed liable  for  costs.  But,  unless  we  know  the 
extent  of  their  respective  interests  in  the 
estate,  we  cannot  say  in  what  proportion,  as 
between  themselves,  they  were  each  liable 
for  those  costs.  One  of  the  persons,  how- 
ever, against  whom  the  decree  was  passed 
for  costs,  unknown  to  the  others,  purchased 
the  benefit  of  that  decree  against  himself  and 
the  others,  in  the  name  of  a  third  person  be- 
namee,  and  then  he  attempted  to  issue  exe- 
cution against  the  others  for  the  whole  debt 
which  was  due  from  him  and  ihcm  jointly. 
The  Judge  held  that  h^  had  a  right  to  issue 
that  execution. 

It  is  unnecessary  for  me  to  go  through  the 
several  decisions  of  the  Division  Bench 
upon  the  subject.  The  last  decision  was 
this,  that  the  party  who  purchased  the  de- 
cree had  a  right  to  issue  execution  against  the 
others ;  but  finding  that  there  was  a  decision 
in  2  Hay's  Reports,  page  459,  under  which 
one  of  several  judgment-debtors,  purchasing 
a  decree  against  himself  and  others,  was 
*  declared  entitled  to  execute  it  against  the 
others  only  after  deducting  his  own  share 
of  the  liability,  and  only  to  the  extent  of  the 
respective  liabilities  of  each  of  the  ether 
debtors,  the  Division  Bench  referred  the 
case  to  a  Full  Bench. 


Under  Section   208,  Act  VIII.  of  181 
the  assignee  of  a  decree  has  a  right  to 
execution,  if  the  Judge  think   it  just 
proper  that  he  should  be  allowed  to  do 

The  question,  then,  arises,  whether  it 
proper  to  allow  one  of  several  debtors, 
has  purchased  a  decree  against  himself 
the  others,  to  issue  execution  against  his 
debtors,  and  recover  from  them   the  vf] 
amount. 

The  case  not  being  provided  for  by 
specific  rule,  it  becomes  necessary  for 
Court,  under  Regulation  III.  of  1793,  to 
cide  the  case  according  to  the  principles 
justice,  equity,  and  good  conscience.  Tl 
Court  must,  therefore,  decide  whether  h  itk 
according  to  the  principles  of  justice,  cquUw 
and  good  conscience,  to  allow  one  of  scvetif 
debtors  under  a  decree  to  purchase  the  d©j 
cree  and  levy  the  whole  amount  against  I* 
co-debtors.  If  he  could  do  so,  one  of  nil 
several  debtors,  liable  amongst  themselv^ 
to  pay  8-9ths  of  a  debt,  might  purchase  th 
whole  debt  for  i-gth  of  the  amount  of  ft«i 
If  he  could  levy  the  whole,  or  even  S-9tbi; 
when  he  had  paid  only  i-9th  as  the  par-i 
chase-money  for  the  decree,  instead  of| 
having  to  pay  8-9ths,  he  would  pay  i-9th| 
and  put  8-9lhs  into  his  pocket,  and  by  that! 
means  be  a  gainer  of  7-9lhs  by  the  iransac-^ 
tion.  That  would  not  be  according  to  the  : 
principles  of  justice,  equity,  and  good  con- 
science. 

Now,  having  to  administer  equity,  justice,  ' 
and  good  conscience,  where  are  we  to  look 
for  the  principles  which  arc  to  guide  us? 
\Vc  must  go  to  other  countries  where  equity 
and  justice  are  administered  upon  piinciples 
which  have  been  the  growth  of  ages,  and  see 
how  the  Courts  act  under  similar  circum- 
stances; and,  if  we  find  that  the  rules  which 
they  have  laid  down  are  in  accordance  with 
the  true  principles  of  equity,  we  cannot  do 
wrong  in  following  them. 

If  the  decree  had  not  been  sold,  the  judg- 
ment-creditor might,  in  his  discretion,  have 
executed  it  against  the  debtor  who  has  now 
purchased  it. 

I^aboo  Sreenath  Doss,  who  argued  this 
case  very  ably  for  the  appellants,  referred  to 

Story's   Equity  Jurispru- 

1:)?:n67l  ^^'     dence .•  and  cited  many 

cases  to  show  that,  if  a  man 
being  one  of  several  debtors  takes  an  assign- 
ment of  the  debt,  he,  by  so  doing,  discharges 
the  debt. 
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There  are  also  one  or  two  other  cases 
were  not  referred  to  by  Baboo  Sree- 
Doss.  One  is  the  case  of  Reed  versus 
(11.  Mylne  and  Craig,  page  361),  in 
:h  a  son,  being  indebted  to  his  father 
a  bond  for  £i,OQO  and  interest,  subse- 
rntly  joined  his  father  as  surety  in  a  bond 
lord  Vernon  for  ^^500  and  interest.  A 
»randum  was  endorsed  upon  the  bond 
jf  1,000,  by  which  it  was  agreed  between 
father  and  son  that  the  son  should  not 
called  on  to  pay  the  principal  sum  of 
fijooo.  until  the  father  should  have  paid 
principal  money  and  interest  due  on  the 
for  /"500. 

The  son  compromised  the  claim  of  Lord 
remon*s  executors  on  the  bond  for  ;f  500, 
the  question  was  whether  the  son's  exes 
rs  could  set  off  the  whole  of  that  debt 
Inst  the  bond. 

Lord  Cottenham  said  :  ''  The  question  is, 
liow  far  the  representatives  of  the  son, 
die  surety,  having  2ome  to  an  arrange- 
■lent  with  Lord  Vernon's  executors  by 
which  the  bond  for  /'500  has  been  got  rid 
of  snd  discharged,  are  entitled,  as  against 
die  father's  estate,  to  demand  more  than 
they  have  actually  paid  to  Lord  Vernon's 
executors,  in  exoneration  of  the  liability 
of  the  son's  estate  upon   the    bond   for 

'^Kow,   if  there   had  been   no  authority 

*  ipon  this  subject,  I  should  have  found  very 

*bile  difficulty  in  making  a  precedent  for 

**  deciding  that,  under  these  circumstances, 

"'the  surety  is  not  entitled  to  demand  more 

**  than  he  has  actually  paid.     I  take  the  case  of 

**a&  agent.     Why  is  an   agent  precluded 

^firom  taking  the  benefit  of  purchasing  a  debt 

*^  iriuch  his  principal  was  liable  to  discharge  ? 

**  Because,  it  is  his  duty  on  behalf  of  his 

'erapknxr  to  settle  the  debt  upon  the  best 

''terms  he  can  obtain ;  and  if  he  is  employed 

*"  far  that  purpose,  and  is  enabled  to  procure  a 

**  settlement  of  the  debt  for  anything  less 

''than  the  whole  amount,   it  would  be  a 

**  violation  of  bis  duty  to  his  employer,  or  at 

**  least  would  hold  out  a  temptation  to  violate 

"that  duty,   if  he   might  take  an  assign- 

^'Bient  of  the  debt,  and  so  make  himself  a 

"creditor  of  his  employer  to  the  full  amount 

'*of  the  debt  which   he  was  employed  to 

'*>cUte.    Does  not  the  same  duty  devolve  on 

**  Ae  surety  ?   He  enters  into  an  obligation, 

**a&d  becomes  subject  to  a  liability  upon  a 

"contract    of    indemnity.     The    contract 

"b^veen  him  and  his  principal  is  that  the 

"principal  shall  indemnify  him  from  what- 
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''  ever  loss  he  may  sustain  by  reason  of  incur- 
''  ring  an  obligation  together  with  the  princi- 
''pal.  It  is  on  a  contract  for  indemnity 
''  that  the  surety  becomes  liable  for  the  debt. 
''  It  is  by'^irtue  of  that  situation,  and  because 
''  he  is  under  an  obligation  as  between  him- 
''  self  and  the  creditor  of  his  principal,  that 
''  he  is  enabled  to  make  the  arrangement 
''  with  that  creditor.  It  is  his  duty  to  make 
'*  the  best  terms  he  can  for  the  person  in 
'^  whose  behalf  he  is  acting.  His  contract 
''  with  the  principal  is  indemnity.  Can 
''  the  surety,  then,  settle  with  the  obligee, 
''  and,  instead  of  treating  that  settlement  as 
''  payment  of  the  debt,  treat  it  as  an  assign- 
«  ment  of  the  whole  debt  to  himself,  and 
<<  claim  the  benefit  of  it,  as  such,  to  the 
<<  full  amount,  thus  relieving  himself  from 
''the  situation  in  which  he  stands  with  his 
''  principal,  and  keeping  alive  the  whole 
*'  debt  ? " 

Applying  the  principle  of  that  case  to 
the  present,  let  us  see  how  it  stands.  In 
that  case,  the  surety  could  only  recover  the 
amount  which  he  had  actually  paid.  But, 
in  this  case,  one  of  several  co-debtors,  having 
paid  less  than  the  full  amount  of  the  debt, 
seeks  to  recover  the  full  amount  of  the  debt 
from  the  others.  At  most,  he  is  entitled 
only  to  an  equal  proportion  with  the  other 
debtors  of  the  amount  which  he  paid  to 
get  rid  of  the  debt. 

The  other  case  is  in  2  Yonge  and  Collyer's 
Reports,  page  462  (Dowbiggen  versus 
Bourne),  which,  I  think,  is  almost  a  stronger 
case  than  the  other.  A  and  By  as  his 
surety,  having  given  a  joint  and  several 
promissory  note  to  C,  the  latter  brought 
separate  actions  against  A  and  B  upon  the 
note,  and  recovered  judgment  in  both  ac- 
tions. C  afterwards  issued  execution  upon 
the  judgment  obtained  against  B,  whereby 
B  was  compelled  to  pay  the  whole  debt  and 
costs.  Upon  a  bill  filed  by  the  administra- 
trix of  B  for  the  purpose  of  obtaining  an 
assignment  of  the  judgment  which  had  been 
recovered  against  Ay  the  principal  debtor,  it 
was  held  that  such  judgment,  not  being 
available  at  law  in  the  hands  of  the  credit- 
or, was  not  available  in  equity  in  the  hands 
of  the  surety,  and  consequently  that  the 
Court  could  not  compel  an  assignment  as 
sought  by  the  bill. 

Mr.  Baron  Alderson,  in  giving  judgment 
in  the  case,  said  :  *'  I  expressed  my  opinion 
**  on  the  hearing  of  this  case  that  the  plaintiff 
**  could  not  derive  any  benefit  from  the  assign- 
"  ment  of  the  judgment  against  Cawthorne ; 


«34 


Civil 


TRI  WltKLT  RIPORTIR. 


Rulings^ 


[Vol. 


"  and  that,  supposing  that  to  be  the  case, 
"  there  was  not  any  ground  for  the  interfer- 
"  ence  of  the  Court  of  Equity  to  decree  that 
'*  assignment.  The  question  I  desired  an 
"opportunity  to  consider  was,  whether,  un- 
**  der  the  circumstances,  there  would  be  any 
"  remedy  at  law,  supposing  an  assignment  of 
**  the  judgment  were  actually  executed  to  the 
"  executors  of  Mr.  Dowbiggen.  It  is  quite 
"  clear  from  the  authorities  that  a  surely  who 
"  pays  the  debt  of  the  principal  debtor  is  en- 
**  tilled  to  the  benefit  of  all  those  securities 
**  which  the  creditor  himself  could  render 
**  available  against  the  principal  debtor. 
*'  That  point  was  in  effect  determined  by  Chief 
"  Baron  Alexander  on  the  argument  of  the 
"  demurrer  in  this  case;  and  I  cannot  help 
"  regretting  that  he  did  not  then  dispose  of 
"  the  question  of  law  which  is  now  raised, 
"  and  which  was  as  ripe  for  discussion  seven 
"years  ago  as  it  is  at  the  present  time. 

"  In  this  case,  the  assignee,  if  he  obtain 
an  assignment  of  ihe  judgment,  must  ne- 
cessarily proceed  in  the  name  of  the  assignor 
to  enforce  that  judgment.  Now,  what  are 
the  facts  of  the  case?  A  joint  and  several 
promissory  note  was  entered  into  by  Caw- 
thorne  and  Dowbiggen  as  his  surety.  The 
note,  when  due,  was  not  paid,  and  the  payee 
of  the  promissory  note  brought  an  action 
and  obtained  judgment  for  the  full  amount 
of  the  note  and  interest  against  Caw- 
thorne,  the  principal  debtor,  for  I  think 
it  is  fully  established  that  Cawthorne  was 
the  principal  debtor.  The  holder  of  the 
note  having  obtained  this  judgment  against 
Cawthorne,  finding  that  it  was  not 
likely  to  be  made  available,  brought 
another  action,  as  he  was  entitled  to  do, 
against  Dowbiggen,  the  surety,  and  re- 
covered judgment  against  Dowbiggen  for 
the  amount  of  the  note  and  interest.  Dow- 
biggen paid  for  the  amount  of  the  prin- 
cipal money  and  interest  due  on  the  note 
and  the  costs  of  the  action  against  him, 
and  the  holder  of  the  note,  having  been 
thus  satisfied  the  whole  of  the  principal 
money  and  interest,  had  no  further  claim 
except,  perhaps,  in  respect  of  the  costs  of 
the  action  against  Cawthorne;  and  if  he 
had  afterwards  ventured  to  proceed  on  the 
judgment  against  Cawthorne,  the  Court 
of  King's  Bench,  in  which  the  judgment 
was  recovered,  would  have  interfered  in 
a  summary  manner  to  stay  proceedings 
on  the  judgment  except  for  these  costs. 
The  whole  effect,  therefore,  of  assigning 
the  judgment  to  the  plaintiff  would  be  to 
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"give  her  that  which  would  be  wholly 
"  less  except  for  the  purpose  of  recov4 
''  the  costs  of  the  action  against   Cawtl 
"  and  to  which,  as  administratrix  of  Dowl 
"  gen,  she  could  not  possibly  have  any  ri; 
"  and  that  it  had  been  felt  that  she  had 
"  right  was  evident  from  the  tender  to 
"  defendants,  the  Bournes,  of  those 
"  The  case  in  substance  is  not  distinj 

"  able  from  the   _ 

•  Turner  and  Russell      4.  ^^^^^^  ^ord  Eldoi 

"  which  he  says  thml^i 
"  a  bond  is  by  principal  and  surety,  and  at 
"  same  time  a  mortgage  is  made  for  sec! 
"the  debt,  the  surety  paying  the  bond 
"  a  right  to  stand  in  the  pl2u:e  of  the  voi 
"  gagee ;  but  that,  if  there  is  nothing  bat  tj 
• '  bond,  the  surety,  after  discharging  it,  c; 
"  not  set  it  up  against  the  principal  debtor. 

"  It  appears  to  me  that  any  assignment 
"  the  judgment  would  be  entirely   Qsel< 
"  and  therefore,  under  the  whole  of  the 
"cumstances,  I  think  the  bill  must  be 
"  missed ;  but  as  the  Bournes  might,  I  thii 
"  readrly   have   given    to   Mrs.   Dowbi^i 
"  what  she  required,    though   it   was 
"  fectly  useless,  I  think  the  bill  must 
"  dismissed  against  them  with  costs.     Th< 
"  is  no  ground  or  pretext  for  making 
" surely  pay  the  costs  of  the  principal; 
"  bill   must,    therefore,    also    be    dismiss^ 
"  without     costs     against     the     defend: 
"  Cawthorne." 

It  appears  to  me  that  this  case  showj 
clearly  that,  if  one  debtor  satisfies  the  judg^ 
ment-debt,  and  takes  an  assignment  of  i( 
he  cannot  enforce  it  by  execution,  or  in 
way  against  his  co-debtor§.  His  only  reme-' 
dy  is  to  sue  them  for  contribution,  and  to 
compel  them  to  pay  him  their  shares  of  the 
amount  for  which  the  decree  was  purchased, 
having  regard  to  the  proportion  in  which 
they  were  bound,  in/er  sg,  to  satisfy  the  ori- 
ginal decree. 

It  is  said,  if  you  do  not  allow  the  plaintiff 
to  execute  this  decree,  you  will  put  him  to 
all  the  inconvenience  of  instituting  a  regular 
suit  for  contribution.  But  suppose  you  do 
allow  him  to  execute  it,  you  will  force  the 
defendants  to  sue  for  contribution.  It 
appears  to  me  that  that  certainly  would  be  a 
very  inconvenient  course,  and  would  lead 
to  a  multiplicity  of  actions,  which  the  law 
abhors. 

It  appears  to  me,  upon  the  general  princi- 
ples of  equity,  that  the  debtor  in  this  case, 
having  taken  an  assignment  of  the  judg- 
ment, was  not  entitled  to  enforce  it  by  exe- 
cution against  his  co-debtors. 
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va  the  question  arises,  what  is  to  be- 
of  the  sale  which  has  taken  place 
tr  the  execQtion  ?  We  are  asked  whe- 
the  sale  ought  to  be  reversed.  It 
to  me  that  the  creditor  who  obtained 
czecotion  ought  not  to  have  the  benefit 
moneys  realized  from  the  sale  under 
'execution.  But  whether  the  sale  is  to 
eversed  so  as  to  deprive  the  purchaser 
the  execution  of  the  benefit  of  that 
he  has  derived  from  his  purchase,  is 
question.  That  is  a  question  which 
Court  could  not  decide  in  the  appeal 
Section  256.  All  that  the  Court  could 
under  that  Section  was,  whether  the 
could  be  set  aside  upon  the  ground  of 
tiregularity  in  publishing  or  conducting 
sale,  not  whether  execution  was  granted* 
the  judgment  had  been  satisfied. 

further,  it  appears  to  me  that  an  appeal 
rrSection  11,  Act  XXIII.  of  1861,  against 
order  for  execution,  would  not  affect  a 
laser  at  a  sale  under  the  execution,  inas- 
as  he  was  not  a  party  to  the  proceed- 
Thc  only  way  to  raise  the  question 
reen  the  co-debtors  and  the  purchaser  is 
a  regular  suit.  Whether  the  sale  can 
reversed  as  against  the  purchaser  cannot 
decided  in  this  appeal,  and  we  express 
opinion  upon  it. 

I  The  case  must  go  back  to  the  Division 
sch  which  referred  it  for  final  decision. 

The  same  principles  apply  to  case  No.  854, 
'is  the  case  of  a  surety. 

The  last  case  will  also  go  back  to  the  Divi- 
Bench  which  referred  it. 

Selon-Karr,  J, — I  am  of  the  same  opi- 
I  was  one  of  the  Judges  who  passed 
decision  of  1863  recorded  in  Hay's  Re- 
,  as  already  quoted.  On  that  occasion, 
appears  to  have  been  assumed  or  admitted 
ithout  argument  that  the  decree  was 
ealy  capable  of  execution  in  some  way 
other ;  and  the  only  point  that  we  decid- 
vas,  that,  when  one  of  several  judgment- 
htors  purchased  the  decree,  he  could  not, 
execution  thereof,  realize  from  any  one 
them  the  whole  of  the  debt  minus  his 
share,  but  that  he  was  at  the  most 
Q^ed  to  recover  from  each  of  them  his 
pulicular  quota  of  contribution  to  the  com- 
mon debt.  After  hearing  the  arguments, 
I  am  now  prepared  to  go  still  further  than 
<1k  above  decision,  which  appears  to  me 
correct  as  far  as  it  went  on  the  particular 
pobtthen  raised  before  us;  and  I  am  now 
prcpaitd  to  say  that  the  decree  under  the 


circumstances,  whe;i  purchased  by  one  co- 
debtor,  ought  not  to  have  been  executed 
at  ail,  and  that  the  only  remedy  of  the  debt- 
or, purchaser,  was  to  proceed  against  his  co- 
debtors  in  a  regular  suit  for  their  shares  of 
the  contribution  to  the  common  debt. 

I  think  a  decision  to  this  effect,  shutting 
out  the  execution  of  the  decree  altogether, 
and  declaring  the  debt  extinguished  as  far 
as  the  original  decree-holder  was  concern^ 
ed,  is  one  consonant  to  equity,  to  public  po- 
licy, and  to  that  which  should  be  the  aim 
of  our  Courts,  namely^  the  avoidance  of 
multifarious  and  harassing  litigation. 

As  regards  the  purchaser,  who  is  not  pro- 
perly before  us,  I  also  concur  in  the  con- 
clusions arrived  at  by  the  learned  Chief 
Justice. 

Pheafy  y. — I  agree  so  entirely  with  the 
judgment  of  the  Chief  Justice  that  I  do 
not  propose  to  add  anything  to  it,  except 
so  far  as  to  say  this,  that  it  seems  to  me 
that  a  money-decree  may  be  treated  simply 
as  an  order  of  the  Court  as  between  the  par- 
ties, directing  that  the  one  party  shall  pay 
to  the  other  a  certain  sum  of  money.  Exe- 
cution is  merely  a  process  provided  for  the 
purpose  of  securing  obedience  to  this  order. 
Therefore,  as  soon  as  payment  has  been  made 
by  the  person  ordered  to  pay,  there  is  in  one 
sense  an  end  of  the  decree,  and  no  further 
execution  can  be  taken  under  it.  I  do  not 
think  it  necessary  to  go  further  than  that. 
If  that  is  so,  then  the  moment  one  of  the 
joint  judgment-debtors  in  the  case  before  us, 
who  was  himself  bound  to  pay  the  whole 
debt,  did  satisfy  the  judgment-creditor  by 
purchasing  the  decree — and  as  regards  this 
result,  it  does  not  matter  how  many  hands 
the  decree  had  previously  gone  through 
— the  whole  object  of  the  decree  was  fulfilled, 
and  process  of  execution  ought  not  to  have 
issued.  It  is  another  question  how  the 
judgment-debtor,  who  has  in  this  way  satis- 
fied the  judgment-creditor,  is  to  get  reim- 
bursed by  his  co-debtors  in  the  event  of 
their  declining  to  do  so  without  compul- 
sion. The  obvious  course  for  him  to  take 
is  to  bring  a  suit  against  them  collectively 
for  contribution. 

Macpherson,  J. — ^I  also  concur  in  the  judg^ 
ment  of  the  Chief  Justice. 
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The  3rd  February  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
W.  S.  Seton-Karr,  J.  B.  Phear,  and 
A.  G.  Macpherson,  Judges. 

Attachment— Execution— Notice— Section  1 19, 
Act  VIII.,  Z859— Section  58,  ^ct  X.,  1859. 

Case  No.  224  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  A  me  en  of  East 
Burdwany  dated  the  i8th  September 
t866y  affirming  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  2jfth 
February  1S66. 

Radha  Binode  Chowdhry  (PlainlifT), 
Appellant, 

versus 

Digamburee  Dossee  and  others  (Defendants), 

Respondents. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Bama  Churn  Banerjee 
for  Respondents. 

Case  No.  317  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Collector  of  East  Burdwan,  dated 
the  6th  April  i86y. 

Nund  Kishore  Doss  Mohunt  (Defendant), 

Appellanty 

versus 

The  Maharajah  of  Burdwan  (Plaintiff), 
Respondent, 

Baboo  Umbika  Churn  Banerjee 
for  Appellant. 


Baboos  Juggadanund  Moolierjee  and 
der  Madhub  Ghose  and  Moonshee  Ai 
AH  for  Respondent. 

Process  of  execution  is  executed  within  the 
of  Section  119,  Atfl  V III.  of  1S59,  when  an  at 
of  the  property  takes  place ;  and  if  a  party  m 
contest  the  validity  of  the  decree*  on  the  ground 
he  had  no  notice  of  the  summons,  he  intist 
within  30  days  from  that  time,  and  not  from  the 
that  the  property  is  actually  sold  in  cases  under 
VI If.  of  1S59,  2nd  within  15  days  in  cases  tried  n 
Section  58,  A(5l  X.  of '1859. 

Case  No,  224  7uas  referred  to   the    i 
Bench  by  the  Hon'ble  Bayley  and  Shumk 
nath   Pundit,  J  J,,   on  the   2tsi   of    AU 
i86y. 

Bayley,  J, — After  a  reference  to  the 
cords,  and  hearing  Counsel,  we  are  of  opinio 
that  the  Lower  Appellate  Court  wrongly 
fused  in  this  case  to  hear  in  appeal  and  adjui  ^ 
cate  the  pleas  of  the  special  appellant,  to  tfafj 
effect  that  the  Court  of  first  instance  had  iiii«s 
properly  received  the  case  under  Section  1  §9 
of  Ad  VIII.  of  1859,  after  the  limited  lime' 
fixed  by  that  Section.  I 

We  are  supported  in  this  view  hj  the  \ 
following  decisions  of  this  Court:  Volame  6,  \ 
W.  R.,  Ad  X.  Rulings,  page  54,  and  pa«  : 
198,  Volume  7  of  W.  R. 

We  should  ordinarily  have  remanded  (he-J 
case  for  rc-trial  with  reference  to  these  re- . 
marks,  but  we  find  that  the  two  decisions 
quoted  above  materially  differ  from  each 
other,  as  to  the  last  date  for  such  application, 
viz,,  as  to  whether  it  be  from  date  of  sale  or 
from  date  of  other  process  in  execution. 

We,  accordingly,  lay  this  case  before  a  Full 
Bench,  that  it  may  decide,  with  reference  to 
the  conflicting  decisions  cited,  from  what 
time  or  act  the  period  of  30  days  allowed  for 
such  applications  is  to  be  calculated. 

Order.— l^^itx  to  Full  Bench. 

Case  No.  j/7  zoos  referred  to  the  Full 
Bench  by  the  Hon'ble  /.  5".  Jackson  and 
Hob  house,  J  J.,  on  the  jtst  July  i86y. 

Jackson,  J. — In  this  case  it  appears  that 
the  decree  was  passed  ex  parte  against  the, 
defendant,  and,  in  pursuance  of  that  decree, 
plaintiff  applied  for  attachment  and  sale  of 
the  defendant's  property.  The  sale  was  to 
have  taken  place  on  the  6th  of  April.  On 
that  date  the  defendant  appeared  and  pre- 
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two  petitions:  one  in  the  Court  of  the 

Collector,  before  whom  the  execu- 

-proceedings    were    pending,    and    the 

in  the  Court  of  the   Collector,  who 

itcd  the  covenanted  Deputy  Collector 

vbose   Court    the    decree    had    been 

The  petition  to  the  Deputy  Collector 
to  the  regularity  of  the  sale-pro- 
iags,  and  it  was  stated  (I  understand) 
the  proclamation  of  sale  had  not  been 
\j  issued.  The  petition  to  the  Collector 
forth  that  the  defendant  had  had  no 
lowledge  of  the  suit ;  he  applied  for  a 
Ifcr  trial.  The  Collector  refused  applica- 
fm  vnder  SecUon  58  for  that  new  trial,  on 
P^  ground  that  more  than  15  days  had 
dapsed  since  the  attachment  of  the  defend-, 
pm's  property.  In  appeal,  the  defendant 
intends  that  the  Collector's  decision  is  er- 
jRocous;  and,  in  support  of  his  contention,  he 
jtea  decision  of  this  Court,  which  is  to  be 
limd  in  the  VII.  Weekly  Reporter,  page 

fe  that  case  the  learned  Judges  ob- 
tatc:  ''We  are  of  opinion  that  process  for 
^enforcing  a  judgment  has  not  been  executed 
*wiihin  the  meaning  of  this  Section,  until 
•|l»e  proceedings  in  execution  have  been 
^brought  to  a  termination  by  a  sale  of  the 
••property  attached."  That  is  the  meaning 
pw  by  these  learned  Judges  on  the  terms 
^  Section  119,  Act  Vlll.  of  1859— that 
cfaose  being  in  words  precisely  the  same  as 
4Dse  of  Section  58  of  Aft  X.  The  words 
•6:  •'If  a  plaintiff,  within  fifteen  days 
•horn  the  dale  of  the  Collector's  order, 
*iad  if  a  defendant,  within  fifteen  days 
*aftcr  any  process  for  enforcing  the  judg- 
*'®€nt  has  been  executed,  or  at  any  earlier 

"period "    The  opinion,  therefore,  of 

we  learned  Judges  is,  that  a  proclamation  of 
sale  of  the  judgment-debtor's  property,  duly 
°»dc,  would  not  be  a  process  for  enforc- 
H  tlie  judgment  executed. 

J^  appears  to  me  extremely  doubtful 
•heihcr  that  is  the  meaning  of  the  words 
^*  I  should  have  rather  supposed  that 
we  Uw  intended  to  allow  the  defendant 
j^S  days  after  he  shall  have  been  apprised, 
°f  ilie  execution  of  some  writ  upon  his 
P^  or  his  goods,  of  the  decree  which 
W  been  passed  against  him.  That'  is  the 
***  Uken  by  another  Bench  of  this  Court, 
^  be  found  at  page  15,  11.  Weekly  Re- 
Wer,  Aft  X.  Cases.  The  learned  Judges 
toe  say:  "We  are  clear  that,  independent 

w  (he  qaestioQ  of  an  ordinary  review,  de- 


^'fendants  could  claim  a  re-hearing  at  any 
''time  within  15  days  after  such  steps  in 
''execution  as  must  necessarily  bring  the 
** decree  to  their  notice,  e,  ^.,  the  seisin  of 
"  their  person  or  property."  If  we  were  to 
hold  otherwise,  it  would  follow  that  the  de- 
fendant might  raise,  successively,  a  number  of 
objections  to  the  proclamation,  or  to  the  sale 
of  his  property,  and  contest  these  questions 
in  every  stage,  and  finally,  when  the  deci- 
sion had  been  given  against  him,  and  the  sale 
was  confirmed,  he  might  then  turn  round, 
and,  under  Section  58,  claim  a  new  trial. 
It  appears  to  me  that  the  Legislature  cannot 
have  intended  that,  but  that,  as  soon  as 
execution  of  some  process  or  writ  against 
the  defendant  had  apprised  him  of  the  fact 
of  the  decision,  he  is  bound  thereupon  to 
apply  to  the  Court  within  15  days  for  a 
new  trial. 

This  case  has  not  been  fully  argued  out 
before  us;  but  we  are  given  to  understand 
that,  in  a  similar  case,  this  question  has  been 
referred  for  the  decision  of  a  Full  Bench  of 
this  Court. .  1  think,  therefore,  that  the  most 
convenient  course  will  be  to  order  that  this 
case  also  should  be  referred  to  a  Full  Bench, 
in  order  that  the  parties  concerned  in  it 
may  have  the  opportunity  of  arguing  the 
matter  there. 

I  observe  that  the  view  above  taken  by 
us  is  in  accordance  with  two  other  decisions 
of  this  Court.  The  cases  are  summary  re- 
gular appeal  No.  76  of  1866,  Loch  and 
Alacpherson,  J  J.,  decided  6th  August 
1866  (not  reported);  and  Sheikh  Gholam 
Ahyah  versus  Sham  Soondur  Koomaree, 
Loch  and  Macpherson,  JJ.,  Weekly  Re- 
porter, VII.,  page  375. 

Hobhouse,  J, — I  concur  with  my  learned 
colleague  in  the  interpretation  which  he 
has  put  on  the  words  of  Section  58,  Act  X. 
of  1859;  and  I  concur  also  in  the  order  by 
which  he  directs  that  this  case  shall  be 
referred  to  the  Full  Bench. 

Judgment  of  the  Full  Bench, 

Peacock^  C,  J, — We  are  of  opinion  that, 
in  cases  falling  under  Section  119  of  Act 
VIII.  of  1859,  the  application  must  be  made 
within  a  reasonable  time,  not  exceeding  30 
days,  after  process  for  enforcing  the  judg- 
ment has  been  executed.  The  question  is, 
what  is  the  meaning  of  the  words  "within 
"30  days  after  any  process  for  enforcing 
"the  judgment  has  been  executed.^" — whe- 
ther they  mean,  in  the  case  of  property  at- 
tached, within  30  days  after  the  sale,  or  sim* 
ply  within  30  days  after  the  attachment. 
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Mr.  Justice  Kemp  and  Mr.  Justice  Mark- 
by  have  held  that  they  mean  within  30 
days  after  the  property  has  been  actually 
sold.  If  the  time  runs  from  actual  sale, 
I  apprehend  they  must  run  from  the  date 
of  confirmation  of  sale,  for,  until  it  is 
confirmed,  there  is  no  actual  binding  sale 
of  the  property  in  execution. 

The  case  which  is  provided  for  is  the 
case  of  decrees  passed  against  a  defendant 
ex  parte ;  and  the  object  of  the  Legislature 
seems  to  have  been  to  take  care  that,  in  the 
case  of  an  ex-parte  decree,  the  party  against 
whom  it  is  passed  may  have  an  opportunity 
of  showing  that  he  had  no  notice  of  the  suit. 
The  Legislature  have  fixed  30  days  after 
process  for  enforcing  the  judgment  has  been 
executed. 

The  Legislature  provided  that,  before  an 
eX'parte  decree  should  be  given,  the  Judge 
should  be  satisfied  that  the  defendant  had 
been  served  with  a  summons. 

Section  1 1 1  says  :  "  If  the  plaintiff  shall 
**  appear  in  person  or  by  a  pleader,  and  the 
''defendant  shall  not  appear  in  person  or 
"  by  a  pleader,  and  it  shall  be  proved  to 
"  the  satis/action  of  the  Court  that  the  sum- 
"  mons  was  duly  served ^  the  Court  shall 
"  proceed  to  hear  the  suit  ^.v  parte  J' 

The  Court  cannot  pass  an  ex-parte  decree 
against  a  defendant  until  it  is  satisfied  that 
the  summons  has  been  ser\'ed ;  and  it  is  only 
to  provide  for  the  contingency  of  the  Judge's 
being  satisfied  that  the  summons  has  been 
served  when  it  has  not  been  served,  that 
this  provision  is  made  for  the  defendant's 
coming  in  and  asking  to  have  the  ex-parte 
decree  set  aside.  If  the  plaintiff  makes  a 
false  representation,  he  would  be  liable  to 
punishment  for  perjury,  or  the  fraud  would 
itself  vitiate  the  decree,  and  the  other  party 
might,  on  the  ground  of  fraud,  come  in  at 
any  time  to  set  aside  the  decree.  But,  where 
a  defendant  is  not  served  with  a  summons, 
he  may  not  know  of  the  decree.  The  first 
notice  he  may  have  of  it  is  when  his  property 
is  attached  in  execution. 

Section  119  was  intended  to  provide 
against  the  contingency  of  the  defendant's 
not  being  served  with  a  summons,  and  it 
allows  him  to  come  in  to  set  aside  the  judg- 
ment within  30  days  after  process  for  enforc- 
ing it  has  been  executed. 

By  Section  232  it  is  provided:  *'lf 
"the  decree  be  for  money,  and  the 
"amount  thereof  is  to  be  levied  from  the 
"property  of  the  person  against  whom  the 


*'same  may  have  been  pronounced,  the 
"  Court  shall  cause  the  property  to  be  at* 
"  tached  in  the  manner  following : — " 

"  If  the  property  consists  of  lands,  houses, 
''or  other  immoveable  property,  the  attach* 
"ment  is  to  be  made  by  a  written  order, 
"prohibiting  the  defendant  from  alienating 
"  the  property  by  sale,  gift,  or  in  any  other 
"way,  and  all  persons  from  receiving  the 
"  same  by  purchase,  gift,  or  otherwise/* 
(See  Section  235.) 

When  that  notice  has  been  given,  the 
process  of  attachment  has  been  executed, 
that  is,  one  process  of  execution.  The 
bailiff  who  executes  the  process  is  not  to 
sell. 

Section  248  declares  that  "sales  in  exe- 
''  cution  of  decrees  shall  be  conducted  by  an 
"officer  of  the  Court,  or  by  any  other  person 
"  whom  the  Court  may  appoint." 

It  appears  to  us,  therefore,  that,  as  soon  as 
the  property  has  been  attached  under  the 
warrant  of  the  Court,  directing  the  bailiff  to 
attach  it  in  execution,  there  has  been  a  pro- 
cess of  execution,  completely  executed,  and 
the  party  wishing  to  have  the  ex-parte  decree 
set  aside  must  come  in  within  30  days  from 
that  time. 

If  he  is  entitled  to  wait  until  30  days  after 
the  sale  has  been  actually  confirmed,  then 
let  us  see  what  time  he  will  get. 

By  Section  246  it  is  enacted ;  "  In  the 
"event  of  any  claim  being  preferred  to,  or 
"  objection  offered  against,  the  sale  of  lands, 
"or  any  other  immoveable  or  moveable 
"property,  which  may  have  been  attached 
"in  execution  of  a  decree,  or  under  any 
"order  for  attachment  passed  before  judg- 
"  ment,  as  not  liable  to  be  sold  in  execution 
"of  a  decree  against  the  defendant,  the 
"  Court  shall,  subject  to  the  proviso  con- 
"tained  in  the  next  succeeding  Section, 
"proceed  to  investigate  the  same  with  the 
"  like  powers,  as  if  the  claimant  had  been 
"originally  made  a  defendant  to  the  suit, 
"  and  also  with  such  powers  as  regards  the 
"summoning  of  the  original  defendant  as 
"are  contained  in  Section  220." 

He  might  be  occupied  six  months  (more 
or  less)  doing  that.  Then  he  is  to  proceed 
under  Section  248,  and  after  that' there 
must  be  a  proclamation  under  Section  249, 
and  the  sale  cannot  take  place  until  after  30 
days  from  the  date  of  proclamation. 

Under  Section  256,  before  the  Court  can 
confirm  the  sale,  30  days  are  allowed  for 
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ifspUcatton  being  made  to  the  Court  to  set 
aside  the  sale  on  the  ground  of  irregularity  ; 
and,  if  no  such  application  be  made,  the 
Court  shall  pass  an  order  confirming  the 
late;  so  that  the  party  gets  30  days  after 
proclamation,  and  30  days  after  the  sale 
before  confiisnation  can  take  place,  in  addi- 
tioo  to  any  time  occupied  in  consequence  of 
claims  to  the  property.  Then,  in  addition 
to  that,  under  Section  256,  he  may  come  in 
and  represent  that  there  was  an  irregularity 
or  any  other  matter,  and  thus  occupy  the 
Coart  for  a  considerable  time  ;  and  then,  if 
Kbe  construction  contended  for  is  correct,  he 
is  to  have  30  days  in  addition  to  all  this. 

In  the  order  of  reference,  in  case  No.  3 1 7, 

Hr.  Justice    Louis  Jackson  has  stated  the^ 

point  so  clearly  that   we  cannot  do  better 

than  give  his  own  words.      He  says  :   "If 

*wc  were  to  hold  otherwise,  it  would  fol- 

''bv  that  the  defendant  might  raise  sue- 

"cessively  a  number  of  oyections  lo  the 

*' proclamation,  or  to  the  sale  of  his  proper- 

•*tT,  and  contest  these  questions  in   every 

•*  stage,  and  finally,  when  the  decision  had 

•'been  given  against  him,  and  the  sale  was 

**  confirmed,  he  might  then  turn  round,  and, 

"under  Section  58,  claim  a  new  trial.    It 

"appears  to  me  that  the  Legislature  cannot 

"have  intended  that;  but  that,  as  soon  as 

•  execution  of  some  process  or  writ  against 

**ibb  defendant  had  apprised    him  of  the 

"'haoi  the  decision,  he  is  bound  thereupon 

"  to  apply  to  the  Court,  within   15  days,  for 

•a  new  trial." 

It  appears  to  us,  therefore,  that  process 

of  execution  is  executed,  within  the  mean- 

uig  of  Section  1 1 9,  when  an  attachment  of 

tbc  property  takes  place ;  and  that,  if  the 

P^y  means  to  contest  the  validity  of  the 

decree  on  the  ground  that  he  had  no  notice 

oftbe  summons,  he  must  come  in  within  30 

days  from  that  time   in    cases   under  Act 

VIII.  of  1859,  and  within  15  days  in  cases 

tried  under  Act  X.  of  1859. 

Both  cases  will  go  back  to  their  respective 

ttmion  Benches  for  final    determination, 

together  with  this  expression  of  our  opinion. 


The  3rd  February  1868. 

Present: 

The  Hon'ble  G.  Loch  and  C.  Ilobhouse, 

Judges, 

Evidence— Settlem  ent-papers—  Remission- 
Onus  proband!. 

Case  No.  333  of  1867  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Collecior  of  Tirhoot,  dated 
the  ist  October  1867, 

Bunwary  Lall  (Defendant),  Appellant, 

versus 
Mr.  J.  Foriong  (Plaintiff),  Respondent. 

Baboo  Sreenath  Dois  for  Appellant. 

Mr,  G,  C,  Paul  and  Baboo  Kishen  Kishore 
Ghose  for  Respondent. 

In  a  suit  for  arrears  of  rent,  it  was  held  that  settle- 
ment papers  were  only  corroborative  evidence,  and 
that,  thoug^i  introduced  on  the  testimony  of  sworn  wit- 
nesses, they  were  not  sufficient  legal  evidence  of  the 
yearly  rental. 

When  defendant  in  such  a  case  alleges  remission,  the 
onus  probandi  lies  on  him  in  regard  to  the  remission. 

Hobhouscy  J, — This  was  a  suit  on  the 
part  of  the  Court  of  Wards,  respondent^  for 
arrears  of  rent,  with  interest  from  the  year 
1259  fo  1267  F. 

The  first  point  in  contention  before  us  is 
as  to  the  amount  of  rent  due  each  year,  and 
the  burden  of  proof  is  on  respondent,  appel- 
lant, admitting  only  Co.'s  Rupees  3,101. 

The  evidence  on  the  part  of  respondent 
consists  of  certain  settlement  Beheri  and 
Awargha  papers,  sought  to  be  introduced 
on  the  testimony,  on  oath,  of  two  witnesses. 

Now,  such  papers  are  simply  corroborative 
evidence,  and  it  follows  that,  unless  the 
witnesses  have  sworn  distinctly  that  the 
contract  between  appellant  and  respondent 
is  that  which  these  papers  purport  to  set 
forth,  there  is  no  sufficient  legal  evidence 
before  us  of  the  yearly  rental  of  Sicca 
Rupees  3,451  claimed. 
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The  witness  Chukun  Lall  says  nothing 
in  point,  and  the  witness  Huree  Har  Dutt 
simply  says  that  there  was  a  contract,  and 
that  Rupees  3i45i  is  entered  in  the  papers 
as  that  contract ;  but  he  does  not  say  that 
this  was  the  contract,  and,  on  the  contrary, 
he  does  say  that  he  does  not  know  what  the 
malgoozaree  (/.  e.y  the  yearly  rental,  /'.  e.y 
the  contract)  was. 

We  think,  therefore,  that  respondent  has 
failed  to  establish  a  rental  of  Sicca  Rupees 
3,451,  and  he  can  only,  therefore,  obtain  a 
decree  at  the  rate  of  Co/s  Rupees  3,101,  and 
we  modify  the  Lower  Court's  decree  in  this 
respect. 

The  second  point  is  as  to  an  alleged  re- 
mission of  Rupees  501,  and  on  this  point 
we  agree  with  the  Court  below,  and  for  the 
reasons  given  by  that  Court,  that  appellant, 
on  whom  is  the  burden  of  proof,  has  failed 
to  establish  this  alleged  remission. 

The  only  other  point  taken  refers  to  in- 
terest, and  on  this  point  we  think  that,  in 
accordance  with  the  well-known  custom,  and 
with  the  provisions  of  Section  2,  Act  X. 
of  1859,  respondent  is  eniiiled  to  interest  at 
12  per  cent,  per  annum  on  the  principal  sum 
of  arrears  found,  on  account,  to  be  due  up  to 
date  of  payment;  and,  in  order  to  arrive  at 
this  sum,  a  proper  account  will  be  drawn  out 
by  the  Registrar  of  this  Court,  and  will 
be  inserted  under  our  supervision  in  the  | 
decree. 

Respondent  will  get  all  costs  of  all  the 
Courts. 


Baboos  Issur  Chunder  Chuckerhutiy  and  \ 
Doorga  Doss  Duit  for  Appellant.        \ 

i 

Baboo  Hem  Chunder  Banerjee  for        ] 
Respondents. 


Before  granting  a  certificate  under  Act  XXVI I. 
i860,  a  Judge  is  not  required  to  ascertain  whether  ti 
are  any  debts  due  to  the  estate  of  the  deceased. 


Loch,  J. — We  think  that    the    decisi< 
come  to  by  the  Judge  is  wrong  in  law.     A< 
XXVII.   of   i860,   Section   3,   requires 
Court  to  issue  notice  of  application,  inviiii 
claimants,  and  fixing  a  day  for  hearing  tl 
petition,  and  upon  the  appointed  day,  or 
soon  after  as  may  be  convenient,  to  deter^ 
mine  ihe  right  to  the  certificate,  and  graot 
the  same   accordingly.    The  law    nowhere 
says  that,  before  granting  the  certificate,  th|| 
Judge  must  ascertain  whether  there  are  aw 
debts  due  to  the  estate  of  the  deceased.    W^ 
might  so  happen  that  the  applicant  is  no^ 
aware  of  the  existence  of  debts,  but  appIU 
for  a  certificate  as  a  precaution ;  and  it  won) 
be  manifestly  unjust,  under  such  circumstaiH 
ces,  to  refuse  a  certificate  merely  because  the 
applicant  was  unable  to  prove  the  existence 
of  debts.    We  reverse  the  order  of  the  Judge 
with  costs,  and  direct  him  to  determine  whe- 
ther  the  appellant  is  or  is  not  entitled  to 
receive  a  certificate. 


The  3rd  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges. 

Certificate  under  Act  XXVII.,  i860. 

Case  No.  338  of  1867. 

Miscellaneous  Appeal  from  an  order  passed  \ 
by  the  Judge  of  Nuddea^  dated  the  30th  \ 
March  1867,  \ 

Shurut  Chunder  Mookerjee,  Appellant, 

versus 

Thakoormonee  Debia  and  others. 
Respondents, 


The  3rd  February  1868. 


Present  : 


The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges. 


Proceedings  releasing^  tudgfment-debtors  or  de- 
clarinfi:  liability— Section  20,  Act  XIV.,  iZ^h 

Case  No.  851  of  1867. 

Miscellaneous  Appeal  from  an  order  pasitd 
by  the  Judge  of  West'  But  divan,  dated 
the  jrd  April  i86jy  reversing  an  order 
passed  by  the  Moonsiff  of  that  Distrkl, 
dated  the  20th  November  1S66. 
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Hobesh  Chunder  Biswas  (Decree-holder), 

Appellant, 

versus 

Sreematlj  Taramonee  Dossee  and  others 
(Judgment-debtors),  Respondents, 

Bahoo  Goptenath  Banerjee  for  Appellant. 

No  one  for  Respondents, 

A  proceedings  against  certain  of  a  number  of  joint 

"* st*debtors  m  which,  in  the  presence  of  certain 

some  are  releaseid  from  execution  and  some 
Gable,  i«  a  proceedings  within  the  meaning 
ao,  Act  XIV.,  1859. 


HoUumte^  y, — We  think  the  special  ap- 
was  In  time.     His  present  applica- 
to  execute  was  presented  on  the  20th 
le  1866. 

In  1863,  he  proceeded  against  a  certain 
tber  of  the  joint  judgment-debtors,  and 
to  the  extent  that,  in  the  presence  of 
Lin  of  those  debtors,  on  the  26th  Sep- 
r  1863, 2tfid  on  the  14th  May  1864,  re- 
dely, some  of  them  were  released  from 
Lion,  and  some  of  them  (and  amongst 
,  Kenarara,  represented  now  by  certain 
m  ibe  judgmeiU-debtors  in  Court)  were 
'tcfaired  liable  in  execution. 

These  proceedings  of  1863  and  1864 
^  clearly  proceedings  within  the  mean- 
^  of  Section  20,  Act  XIV.  of  1859,  and 
*e  lemand  the  case  to  be  tried  on  its  merits, 
^  vithoiit  costs,  no  one  appearing  for 
Rqxmdents. 


The  3rd  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Ilobhouse, 

Judges, 

fadio^  in  execution— Section  zi,  Act  XXIII., 
1861— Adfflsinoo  by  jnd&^ment-debtor— Wasi- 
bt-Unattested  dakhllahs— Evidence. 


Case  No.  212  of  1867. 
^iuiUimeous  Appeal  from  an  order  passed 


the  26th  January  186'/^  modifying  an 
order  passed  by  the  Sudder  A  meen  of 
that  District,  dated  the  r^th  September 
j866, 

Kazee  Odiut  Zuman  and  others  (Decree- 
holders),  Appellants, 

versus 

Mohioodeen  Ahmed  alias  Mogul  Jan 
(Judgment-debtor),  Respondent. 

Baboos  Greesh  Chunder  Ghose  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboo  Khetter  Mohun  Mookerjee  for 
Respondent. 

Where  the  finding  by  a  Court  in  execution  is  in 
strict  accordance  with  the  original  decree,  and  is  not 
contested  in  due  time  under  Section  11,  Act  XXIII., 
1861,  it  becomes  final. 

The  admission  by  judgment-debtors  of  a  certain 
rate  of  wasilat  concludes  them  in  law. 

Unattested  dakhilahs,  without  corroborative  evi- 
dence, are  not  in  law  sufficient  evidence  of  payment  of 
rent. 

Hobhouse,  J, — We  think  that  appellants 
must  succeed  on  all  the  points  taken. 

The  original  decree  of  the  29th  July  1863, 
on  the  suit  for  possession  and  mesne-profils, 
declared  that  there  were  two  plots  of  land 
on  which  mesne  profits  were  due,  and  of 
which  possession  was  awarded,  viz.,  two 
gardens  in  the  judgment-debtor's  khas  pos- 
session, and  the  remaining  lands  leased  out  to 
one  Gora  Chand  at  a  yearly  rental  of  Rupees 
1 17-12  ;  and,  that  there  might  be  no  mistake, 
the  d  ecree  went  on  to  declare  that  there  would 
be  due  mesne-profits  on  the  leased  lands  and 
on  the  gardens  also. 

Then,  on  the  loth  March  1866,  the  Court 
of  the  Moonsiff  held  that  the  leased  lands 
and  the  gardens  were  two  distinct  plots,  and 
that  so  mesne-profits  were  due  on  the  gar- 
dens as  well  as  on  the  leased  lands. 


This  finding  was  in  strict  accordance  with 

the  original  decree,  and  was  not,  as  it  might 

have  been  under  Section  11,  Act  XXIII.  of 

h  the  Judgi'of  the  24''Pergunnahs]  dated\  1861,  contested  in  due  time  in  appeal,  and 

ToL  IX. 


24S 


Civil 


THK  WSSKLY  MtPORTSH. 


Rulings, 


[Vol.  IX- 


was  therefore  final,  and  neither  the  Court 
of  the  present  Moonsiff  nor  the  Lower  Ap- 
pellate Court  had  any  authority  to  disturb 
it.  We  think,  therefore,  that  in  law  this 
finding  still  stands  and  is  good,  and  it  fol- 
lows that  appellants  are  entitled  to  wasilat 
on  the  gardens,  separate  from  the  leased 
lands. 

Then,  as  to  the  amount  of  the  wasilat 
on  the  gardens,  we  find  that  respondents, 
the  judgment-debtors,  admitted  to  wasilat 
at  the  rate  of  Rupees  12-8,  and  we  think 
that  this  admission  concludes  them  in  law, 
and  so  that  the  appellants  are  entitled  to 
wasilat  at  that  rate;  and  we  direct  the 
Lower  Appellate  Court  to  amend  its  decree 
by  adding  wasilat  at  that  rate  to  the  wasi- 
lat already  awarded. 

And,  lastly,  as  to  the  item  of  Rupees 
76-12-16,  for  which  the  Lower  Appellate  Court 
has  allowed  respondents  a  deduction  as  for 
rents  paid  to  the  zemindar  in  1266,  we 
think  that  the  dakhilahs,  standing  alone  and 
not  attested,  not  even  attempted  to  be  attest- 
ed, not  even  started  by  any  corroborative 
evidence,  are  not  in  law  sufficient  evidence 
of  the  fact  of  the  payment  of  those  rents, 
and  we  hold,  therefore,  that  respondents  are 
not  entitled  to  have  those  rents  deducted 
from  the  wasilat 


The  4th  February  1868. 

Pnseni : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  E.  Jackson, 
Judge. 

Notice  of  sale  under  Regulation  VIII.,  1819— 
Verification  of  service  under  Clause  2,  Sec- 
tion 8. 

Case  No.  1920  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chiita" 
gong,  dated  the  2*jth  April  j86'j^  revers- 
ing  a    decision   passed  by   the   Moonsiff 


of  Rungunnea,   dated  the  6th  Stptembtr 
1866. 

Sona  Beebee  (one  of  the  Plaintiffs), 
Appellant, 

versus 

Lall  Chand  Chowdhry  and  another  (Defend- 
ants), Respondents. 

Baboo  Muttee  Lall  Mookerjee  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Where  a  Court  finds  that  the  notice  prescribed  in 
Clause  2,  Section  8,  Regulation  VIII.,  18 19, has  been  duly 
served,  it  need  not  find  whether  the  peon  who  served 
the  notice  complied  with  all  the  directions  of  tbe  Regu- 
lation as  to  what  should  be  done  in  verification  of  sach 
service.  Omission  to  comply  with  those  directions  does 
not  vitiate  a  sale  under  the  Regulation,  provided  notice 
is  duly  served. 

Peacock^  C,  J. — This  was  a  suit  to  cancel 
a  sale  of  an  under-tenure  under  Regulation 
Vm.  of  1819. 

The  material  part  of  Clause  2,  Section 
8,  Regulation  VIIL  of  18 19,  so  far  as  this 
case  is  concerned,  is  that  the  notice  required 
to  be  sent  into  the  Mofussil  shall  be  served. 
The  zemindar  is  exclusively  answerable  for 
the  observance  of  the  forms  prescribed  bj 
that  Clause.  The  subsequent  part  of  the 
Section,  which  prescribes  that  the  ser\ing- 
peon  shall  bring  back  the  receipt  of  the 
defaulter,  or  of  his  manager,  or,  in  tbe  event 
of  his  inability  to  procure  it,  that  he  shall 
obtain  that  which  by  the  Regulation  is 
substituted  for  it,  is  merely  directory,  and, 
if  not  done,  does  not  vitiate  the  sale,  piovlded 
the  notice  is  duly  served. 

It  is  found  in  this  case  that  tbe  notice 
was  duly  served,  and  under  these  circam* 
stances  it  was  not  necessary  for  the  Princi- 
pal Sudder  Ameen  to  find  whether  the  peon 
who  served  the  notice  had  or  had  not  duly 
complied  with  all  the  directions  of  the 
Regulation  with  reference  to  what  should 
be  done  after  the  service,  in  verification 
thereof. 

The  decision  of  the  Lower  Appellate 
Court  will  be  affirmed  with  costs. 
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The  4th  February  1868. 

Present : 

Hon'ble  Sir  Barnes  Peacock,  A7.,  Chie/ 
Jusfice,   and    the    Hon'ble  E.    Jackson, 

Ckoses  in  actton — Champerty. 
Case  No.  1926  of  1867. 

ni  Appeal  from  a  decision  passed  hy  the 
fwige  of  Tirkooty  dated  the  2jth  May 
fSdj,  affirming  a  decision  passed  by  the 
\widtr  Ameen  of  that  District,  dated  the 

fh  December  186^, 

|jog  Mohun  Lall,  purchaser  of  the  suit 
(Plaintiff),  Appellant, 

versus 

Mossamut  Bnddun  Koer  and  others 
(Defendants),  Respondents. 

Dtbendro  Narain  Bose  for  Appellant. 

Ur.  R,  E,  Twidale  for  Respondents. 

b  action  are  assignable  in  this  country, 
Ittty  are  abo  assipiable  in  England,  although  a^ 
'AeMsiraee  cannot  sue  in  his  own  name. 


ICieix  purchase  of  a  suit  is  not  champerty. 

\tmHk,  C.J. — ^This  case  must  be  remand- 
1  to  the  Judge  to  be  tried  upon  the  merits, 
mys:  "  The  Moonsif!  dismissed  the  claim. 
He  has  found  that  the  case  is  a  false  one, 
vUch  has  been  got  up  by  a  vakeel  of 
tkb(}ourt,  Aodun  Lall.  The  vakeel  is  one 
ktbe  witnesses,  and  the  purchaser  of  the 
|nH  is  his  son-in*law.'' 

Dtbe  Moonsiff's  decision  had  been  upheld 
die  Judge,  Aodun  Lall  is  not  a  proper 
to  be  a  vakeel  of  the  Court,  and  in 
case  the  Judge  ought  to  take  further 
against  him.  But  the  Judge  did  not 
ioto  that  question,  but  says  that,  ''  as 
to  the  purchase  of  the  suit,  there  is  no 
deiua].  The  alleged  right  of  the  plaintiff  to 
ktve  the  alienation  set  aside,  and  to  obtain 
"  possession,  is  a  mere  chose  in  action,  and 
"  not  assignable." 


In  this  the  Judge  is  wrong,  for  choses  in 
action  in  this  country  are  assignable,  and 
they  are  also  assignable  in  England,  although 
at  law  the  assignee  cannot  sue  in  his  own 
name. 

The  Judge  proceeds  :  "  There  is,  there- 
''fore,  no  plaintiff  or  appellant  before  the 
"  C6urt."  In  that  also  he  is  wrong,  for  Jug 
Mohun  Lall,  in  consequence  of  his  purchase, 
had  been  entered  in  the  register  (which  is 
the  record)  as  plaintiff  in  the  first  Court. 

The  Judge  then  says  that ''  purchasing  a 
suit  is  champerty.''  But  every  purchase  of 
a  suit  is  not  champerty,  and  the  Judge  does 
not  show  that  the  facts  of  this  case  amount- 
ed to  champerty.  There  is  no  foundation 
whatever  for  the  law  laid  down  by  the 
Judge  that  a  chose  in  action  is  not  assign- 
able, and 

*  Sudder  Decisions  for  1847,  page  609. 

yf             y>          ,»   i853>  page  394. 

»             »          „  1859*  page  1310. 
t  Marshall's  Reports  303. 


there  are 

many 

cases* 

the 


in 

late  Sudder  Court,  and  onef  in  the  High 
Court,  which  tend  to  show  that  champerty 
is  not  illegal  in  the  Mofussil.  In  the  face 
of  those  cases,  the  Judge  ought  not  to  have 
laid  down  the  law  as  to  champerty,  in  the 
positive  manner  in  which  he  did  lay  it 
down. 

In  trying  the  case  de  novo  upon  the  merits, 
the  Judge  may  find  any  facts,  if  any  exist, 
which  justify  his  assertion  that  this  was  a 
case  of  champerty,  so  that  the  parties,  if 
they  please,  may  have  the  question  fully  con- 
sidered  by  this  Court,  whether  in  the  Mofus- 
sil a  purchase  amounting  to  champerty  is 
illegal  or  not. 


-  The  5th  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges. 

Priority  of  attachment— Section  stQi  Act  VIII., 
1859— Sale  of  property  already  mortgaged— 
Right  of  redemption. 

Cases  Nos.  1 155  to  11 57,  1239,  1240,  and 

1350  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the   Judge  of  Shahabad,  dated  the  6th 
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March  i86jy  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District , 
dated  the  28th  June  1866, 

Lalla  Joogul  Kishore  Lall  and  others 
(Defendants),  Appellants, 

versus 

Bhukha  Chowdhry  and  others  (Plaintiffs), 

Respondents. 

Bahoos  Unnoda  Per  shad  Banerjee,  Hem 
Chunder  BanerjeCy  and  Mohinee  Mohun 
Roy  for  Appellants. 

Messrs,  R,  T,  Allan  and  C,  Gregory  and 
Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Priority  of  attachment  does  not  give  a  decree- 
holder  a  right  to  set  aside  a  sale  made  by  another  de- 
cree-holder on  a  subsequent  attachment ;  but  merely, 
as  provided  in  Section  270,  Act  VIII.,  1S59,  ^  right  to 
be  paid  first  out  of  the  proceeds  of  sale. 

Where  a  decree-holder  sells  a  mortgagor's  rights 
and  interests  in  property  already  mortgaged,  and  de- 
clared liable  to  sale,  in  liquidation  of  the  debt  for 
which  it  was  mortgaged,  the  purchaser  purchases 
merely  the  mortgagor's  right  to  redeem. 

Loch,  J. — The  history  of  these  appeals  is 
somewhat  complicated,  though  the  point  to 
be  decided  is  very  simple. 

It  appears  that  Tayler  made  a  loan  of  Ru- 
pees 6,000  to  the  Rajah  of  Buxar,  on  a  bond 
dated  39th  July  1861,  in  which  the  Rajah 
pledged  two  villages,  Sooniputty  and  Panrey- 
putty,  as  securi:y  for  the  debt;  and  on 
3rd  August  1 86 1,  the  Rajah  borrowed  a 
further  sum  of  Rupees  2,000  from  Tayler, 
and  gave  him  a  bond  in  which  he  promised 


On  30th  September  1863,  Tayler  sold  hisl 
decree  to  Ram  Jeewun,  against  whom  Goda*  f 
dhur  Lall  brought  a  suit,  alleging  thai  Raia 
Jeewun  was  only  a  benamee  for  the  Rajah 
of  Buxar,  the   real  purchaser   of  Tayler'^ 
decree  ;  and  that,  as  the  Rajah  was  the  dc' 
in  that  decree,  he   had,  by  purchasing  it, 
extinguished  the  debt,  and  he  prayed,  there- 
fore,  that  the  decree  might  be  declared  10 
have  been  satisfied.      The  first  Court,   i 
its  judgment  of  31st  July  1865,  held  thai 
the  purchase  of  Ram  Jeewun  was  a  bond^-fiik 
purchase,  and  dismissed  the  suit.     An  ap« 
peal  was  preferred  by  Gudadhur  to  the  Hi^= 
Court;  but,  when  the  appeal  came  up  for 
hearing,  the  question  which  the  Court  was 
asked  to  determine  was  limited  to  this  point, 
m.,  which  of  the  two  villages  pledged  to 
'Tayler  should  be  sold    first,  and  the  High 
Court,  in  their  judgment  of  12th  February 
1866,  determined  that  Mouzah  PanreypuUy 
should  first  be    sold   in  execution    of   tfaie^ 
decree  now  held  by  Ram  Jeewun,  and  that 
the  proceeds  of  sale  should  first  be  applied 
to  liquidate  the  debt  due  on  the  bond  of 
3rd     August    1861    not    covered    by    the 
mortgage,  and  the  surplus  go  to  pay  the  debt 
due  under  the  other  bond,  and  that,  if  any 
balance    remained    unliquidated,   then    the 
other  village  of  Sooniputty  could  be  sold. 

There  was  another  money- decree  held  by 
one  Judoo  Buno  Lall  against  the  Rajah 
of  Buxar,  dated  the  15th  January  1863. 
He  attached  and  sold  the  rights  and  interests 
of  his  debtor  in  Mouzah  Panreyputty,  and ' 
they  were  purchased  by  Lalla  Bhugwan 
Doss  and  others,  plaintiffs  in  the  present  suit, 
on  5th  April  1864,  and  they  instituted  the 
present  suit  to  establish  their  title  and  the 
validity  of  their  purchase  of  Mouzah  Panrey- 
putty, notwithstanding  the  decree  held  by 
Ram  Jeewun. 

While   this   suit    was   pending,   MoQzah 


to  sell  none  of  his  property  till  the  debt  was  '  Panreyputty  was  advertised  for  sale  in  exe- 


liquidated. 

On  5th  May  1882,  Gudadhur  Lall  pur- 
chased the  rights  and  interests  of  the  Rajah 
ii^  Mouzah  Sooniputty,  sold  in  execution  of 
a  decree  held  by  Seekur  Chand,  and  bearing 
date  January  1862. 

Tayler  subsequently  brought  a  suit  against 
the  Rajah  and  Gudadhur  Lall  upon  both  the 
bonds  he  held  from  the  Rajah,  and  obtain- 
ed a  decree  on  5th  December  1862,  and  the 
decree  was  to  the  effect  that  the  property 
pledged  in  each  bond  should  be  sold  to 
liquidate  the  amount  of  each. 


cution  of  Tayler's  decree  held  by  Ram 
Jeewun;  and  though  the  previous  auction- 
purchasers  prayed  that  the  sale  might  be 
stayed,  the  Principal  Sudder  Ameen  reject- 
ed the  application,  and  sold  the  property 
on  14th  May  1866  for  Rupees  12,000,  when 
it  was  purchased  by  Joogul  Kishore  Lall 
and  others,  special  appellants  before  us.  As 
this  sum  was  insufiScient  to  cover  the  whole 
amount  of  the  debt  which,  with  interest,  now 
amounted  to  Rupees  1 6,000,  Gudadhur  LaU, 
in  order  to  save  his  village  Sooniputty  from 
sale,  paid  down  the  balance  of  Rupees  4,000, 
and  so  liquidated  the  decree. 
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The  first  Court  gave  the  plaintiff  in  this 
a  decree,  which  the  Judge  in  all  mate- 
points  confirmed  in  appeal.  It  is  unne- 
for  as  to  state  the  grounds  upon 
«Uch  these  judgments  are  based,  but -we 
dunk  that  both  must  be  set  aside. 

It  has   been  urged  before  us  in    appeal 
that,  on  the  22nd  February  1865,  Tayler  at- 
tached the  two  villages  in  execution  of  his 
decree;  that,  on  the  22nd  March  following, 
be  applied  to  the  Court  to  sell  Panreyputty 
imiy,  as  his  right  to  Sooniputty  was  then  dis- 
pated  by  Gudadhur  Lall ;  that  Ram  Jeewun, 
after  his  purchase  from  Tayler,  applied  to  the 
Court  on  9th  October  1863  to  postpone  the 
tale,  preserving  the  attachment,  and  an  order 
ms  passed    accordingly.    This  priority   of 
ittachment  does  not,   however,  in  our  opi; 
Bkm,  give   Ram  Jeewun    any  right   to  set 
aside  a  sale  made  by  another  decree-holder 
on  a    subsequent    attachment.     It    merely 
gives  him,*  as  provided  in  Section' 270,  Act 
VIII.  of  1859,  a  right  to  be  paid  first  out 
ef  the  proceeds  of  sale.    If,  therefore,  the 
special  appellant's  c^se  rested  merely  on  the 
priority  of  attachment,   he  would  have  no 
case.    But   when  the    plaintitfs  purchased 
Mouzah  Panreyputty  in  execution  of  Judoo 
Bono  Lall's  decree,  they    purchased   only 
sadi  rights  and  interests  as  the  debtor,  the 
Rajah  of  Buxar,  then  had,  for  the  property 
vas  then  mortgaged  to  Ram  Jeewun,  and  had 
been  declared  liable  to  sale  in  liquidation  of 
the  debt  for  which  it  had  been  mortgaged,  so 
that  all  that  plaintiff  bought  was  the  debtor's 
light  to  redeem.     It  has  been  contended  by 
Mr.  Allan  for  the  respondents,  but  we  think 
SBSaccessfuUy,  that,  had   the  decree-holder 
followed  the  terms  of  his  decree,  it  might 
have  been  difficult  to  make  out  a  case  for  his 
clients,  but,  as  the  decree-holder  had  taken 
another  course,  and  had,  under  the  judgment 
passed  by  the  High  Cotirt  on  the  12th  Feb- 
ruary 1866,  departed  from  the  original  decree, 
sad  had  sold  the  property  in  satisfaction  of 
the  bond  for  Rupees  2,000,  dated  3rd  August 
1861,  to  secure  which  the  property  was  not 
pledged,    the    purchaser  did   not  buy  the 
estate  which  had  been  mortgaged  as  security 
for  the  payment  of  the  other  bond,  but  only 
tbe  nghts  and  interests  of  the  debtor ;  and, 
K  these  had  been  previously  purchased  by 
the  plaintiffs,  the  special  appellants  had,  in 
to,  purchased  nothing.     Looking,  however, 
to  the  terms  of  Tayler's  decree,    and   the 
order  of  the  High  Court,  and  the  sale-pro- 
ceeding, we  do  not  think  that  there  was  any 
real  departure  from  the  terms  of  the  decree. 
The  sale-proceeding  clearly  shows  that  the 


property  was  sold  to  realize  the  whole  of 
the  sum  decreed,  and  made  no  specification 
of  the  sale  being  made  in  liquidation  of  one 
bond  rather  than  another.  Nor  does  the 
High  Court's  order  alter  the  term  of  the 
decree.  For  some  reason,  the  Court  thought 
proper  to  say  that  Mouzah  Panreyputty 
should  first  be  sold  in  execution  of  the  de- 
cree, and  that  the  surplus  proceeds  of  sale 
should  be  applied  first  to  liquidate  the  bond 
not  covered  by  the  mortgage ;  but  this  was 
only  a  direction  as  to  the  disposal  of  the 
proceeds  of  sale,  and  not  any  alteration  in 
the  terms  of  the  decree.  Under  this  view 
of  the  case,  we  think  that  the  sale  of  the 
plaintiffs  cannot  in  any  way  affed  or  inter- 
fere with  the  rights  of  the  special  appellants 
who  have  purchased  the  mortgaged  proper- 
ty ;  that  the  plaintiffs  have  no  right  in  the 
property,  and,  therefore,  their  suit  must  be 
dismissed  with  costs  in  all  Courts. 

With  regard  to  the  appeal  preferred  by 
Gudadhur  Lall,  we  find  that  all  he  did  was 
to  take  care  of  his  own  interests ;  and  for 
doing  so,  he  certainly  should  not  be  saddled 
with  the  whole  costs  of  the  suit.  As  the 
plaintiif's  suit  is  dismissed,  Gudadhur  is 
entitled  to  his  costs  in  all  Courts. 

As  the  decree-holder  Ram  Jeewun  has 
unnecessarily  been  made  a  respondent  in  this 
appeal,  he  will  get  his  costs  from  the  special 
appellants. 

Hobhouse,  J. — I  concur  in  the  judgment 
and  order  given  by  my  brother  Loch  in  this 
case. 

On  the  29th  July  1861,  the  village  of 
Panreyputty  was  mortgaged  to  Tayler  by 
the  judgment-debtor,  the  Rajah  of  Buxar. 
On  the  5th  December  1862,  Tayler  got  a  de- 
cree directing  that  this  village  should  be 
sold  in  satisfaction  of  the  mortgage-money  ; 
and  on  the  30th  September  1863,  Tayler 
sold  the  decree  to  Ram  Jeewun,  and  that 
decree  is  admittedly  still  alive. 

On  the  5th  April  1864,  the  plaintiffs 
purchased  the  Rajah  of  Buxar's  rights  and 
interests  in  Panreyputty,  at  a  sale  in  exe- 
cution of  a  second  decree  against  the  Rajah 
held  by  one  Judoo  Buno  Roy,  of  date  15th 
January  1863. 

Clearly,  then,  when  the  plaintifiFs  thus 
purchased  the  Rajah's  rights  and  interests, 
they  did  so  subjed  to  the  mortgage  and  to 
Tayler's  decree  and  lien  there  according; 
and  inasmuch  as  at  a  sale  in  execution 
of  that  decree,  and  in  following  that  lien, 
the  sale-proceeds  only  just  covered  the  debt, 
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and  the  whole  of  the  Rajah's  rights  in 
Panreyputty  were  legally  sold,  it  follows 
that  plaintiffs  have  not  by  their  purchase 
acquired  any  rights  and  interests  in  the 
said  Panreyputty,  and  have  not,  therefore, 
any  rights  on  which  a  declaratory  decree 
could  be  given.  I  agree,  therefore,  that  the 
suit  must  be  dismissed,  and  that  this  appeal 
must  be  decreed  with  costs  in  both  Courts. 

This  decision,  by  consent,  governs  Nos. 
1156,  1157,  1239,  1240,  and  1250  of  1867. 


The6ih  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

A  Criminal  Judfifment  as  eyidence—Resiling 
from  a  grant  of  abatement  of  rent — Powers 
of  Revenue  Courts  in  regard  to  fixing  a  day 
for  hearing. 

Case  No.  207  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Assistant  Collector  of  Purneah^  dated 
the  iSth  May  r86y. 

Rajah  Enayet  Hossein  (Plaintiff),  Appellant, 

versus 

Beebee  Khoobunnissa  (Defendant), 
Respondent, 

7  he  Advocate- Genera  I  and  Messrs.  R.  T, 
Allan  and  R,  E,  Twidale  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

In  a  suit  for  arrears  of  rent  from  a  putneedar,  where 
plaintiff  stated  that  he  had,  on  an  allegation  made  by 
defendant  that  a  dacoity  had  taken  place  in  her  house, 
allowed  her  an  abatement,  but,  finding  from  a  judg- 
ment of  the  High  Court  that  no  such  dacoity  had  taken 
place,  he  claimed  full  rents. 

Held  that  the  High  Court's  judgment  was  admis- 
sible, with  a  view  to  ascertain  the  truth  of  plaintiff's 
case. 


Held  also  that,  even  if  plaintiff  could  resite  from  his 
grant  of  abatement,  he  could  not  do  so  without  giving 
notice  of  intention. 

Collectorate  authorities  under  Act  X.  have  ncyt  tte*^ 
same  powers  as  Judicial  authorities  under  Act  VII f.^! 
1859,  to  fix  the  first  hearing,  either  as  final,  or  for  the  j 
fixing  of  issues.  If  the  parties  do  not  secure  the  attend** 
ance  of  their  witnesses  at  the  first  hearing,  and  theit^' 
are  on  the  examination  of  the  parties  issues  upon  whidili 
evidence  is  necesstry,  the  Court  is  bound  to  fix  a  day. 
for  the  hearing  of  such  evidence. 

Jackson,  J, — This  is  a  suit  to  recover 
arrears  of  rent  at  the  rate  of  Rupees  5^450-  xm- 
per  annum,  for  the  years  1272,   1273,  ^^ 
1274,  on  a  putnee-lease  taken  by  the  defend- 
ant  at  that  rate.    The   plaintiff  states  that 
he  had,  on  an  allegation  made  by  the  defend- 
ant that   a  dacoity  had  taken  place  in   her 
house,  allowed  her  an  abatement  of  rent,  to 
the  extent  of  Rupees  2,000  per  annum,  but 
that  it  appears  from  a  decision  of  the  Higb 
Court  that  no  such  dacoity  took  place,  and 
the  plaintiff  now  urging  that  the   story    of 
the  dacoity  was  a  fabrication,   and   fraud- 
ulently put  forward  to  induce  him  to  grant 
the  abatement  of  rent,  sues  to  recover  his 
full  rent  as  if  no  such  abatement  had  been 
allowed. 

The  defendant  states  that  a  dacoity  did 
take  place,  and  that  she  is  entitled  to  the 
remission  of  rent  which  has  been  granted  to 
her,  and  that  she  is  willing  to  pay  the  ba- 
lance, with  the  exception  of  the  rent  of  that 
portion  of  the  putnee-jumma  of  which  one 
Rowshun  Jan  has  obtained  possession  by 
decree  of  Court  passed  in  a  suit  between 
Rowshun  Jan  and  the  plaintiff. 


The  amount  claimed  in  this  suit  was,  with 
interest,  Rupees  14,657.  The  Assistant 
Collector  of  Purneah,  Mr.  Wyer,  fixed  the 
7th  May  for  the  attendance  of  the  defendant ; 
and  in  the  summons  to  the  defendant  dired- 
ed  that  he  should,  if  possible,  have  his  wit- 
nesses in  attendance  on  that  day.  On  the 
7th,  the  hearing  was  deferred  to  the  9th.  On 
that  day,the  agents  of  the  plaintiff  and  defend- 
ant were  shortly  examined.  The  plaintiff 
wished  to  put  in  a  copy  of  the  jndgment  of 
the  High  Court,  but  the  Assistant  CoUe^or 
refused  to  receive  it.  He  adjourned  the  fur- 
ther hearing  to  the  nth  May,  and  on  that 
day  again  adjourned  it  to  the  i8th,  because 
he  was  engaged  in  Magistrate's  duties.  On 
the  1 8th,  he  decided  that,  as  the  plaintiff  had 
allowed  the  abatement  of  rent,  he  could  only 
recover  the  remainder  of  his  claim,  and  that 
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dieieat  doe  on  the  portion  of  land  obtained 
'If  Rovshan  Jan  shonld  also  be  deducted. 

The  Advocate-Cjeneral,  on  appeal,  urges 
ftat  this  grant  of  abatement  of  rent  by  the 
tiff  was  a  voluntary  act  on  his  part, 
which  he  could  resile  at  any  time; 
dbt  no  consideration  was  paid  for  it,  and  it 
IhuI  no  binding  force.  But,  as  he  admits 
Ifaat  no  notice  of  such  intention  to  resile 
from  the  agreement  was  given  to  the  defend- 
ant, we  think  that  that  argument  cannot 
be  sustained  even  if  his  contention  is  correct 
kw,  upon  which  we  give  no  opinion.  It 
WIS  not  a  point  raised  in  the  Lower  Court. 
The  allegation  of  the  plaintiff  then  turned 
wbdHj  on  the  question  of  fraud.  The  As< 
sistaat  Collector  refused  to  receive  the  judg- 
ment of  the  High  Court  in  the  case  of  dacoi- 
tf  referred  to,  because  it  was  not  evidence  in 
a  civil  suit.  There  is  no  doubt  that  it  is  not 
i  conclusive  evidence ;  but  in  order  to  ascer- 
ton  the  truth  of  the  case,  which  the  plaintiff 
flCtempts  to  make  out,  we  have  thought  it 
light  to  receive  the  judgment  and  tile  it 
<m  the  record.  We  find  that  that  judgment 
bj  no  means  decides  whether  any  dacoity 
took  place  or  not.  The  opinions  of  the 
Judges  who  gave  it  are  not  to  the  same  effect, 
ami  the  only  point  it  really  decided  was 
|.  that  the  prisoners  accused  before  them  were 
M  guilty  of  the  crime.  It  appears  also 
that  this  abatement  of  rent  was  granted 
by  the  plaintiff  long  after  that  decision  was 
Msed,  and  the  decision,  therefore,  cannot 
nve  any  effect  in  this  suit. 

Bat  the  question  still  remains,  whether 
the  plaintiff  was  induced  to  grant  this  abate- 
Bent  upon  a  fraudulent  misrepresentation 
iBade  to  him  as  to  the  occurrence  of  the  da- 
coity. The  Advocate-General  points  out 
that  the  Assistant  Collector  has  not  made 
any  attempt  to  decide  this  issue.  Mr. 
Giegory,  on  the  other  hand,  urges  that  the 
plaintiff  was  bound  to  produce  his  evidence 
on  this  point  at  the  hearing  before  the 
Assistant  Collector  on  the  9th  May  ;  and 
that,  as  the  only  evidence  he  then  offered 
vas  the  judgment  of  the  High  Court,  which 
did  not  prove  that  any  fraud  occurred,  the 
Assistant  Collector  was  right  in  deciding  as 
be  did. 

We  are  of  opinion  that  the  procedure  of 
the  Assistant  Collector  in  this  suit  is  not 
hoarding  to  the  rules  laid  down  in  Ad  X. 
of  1850.  Section  61  of  the  A6t  lays  down 
tbat,  if  either  of  the  parties  shall  bring 
ibnrard  a  witness  on  the  day  fixed  for 
tbe  first  hearing  of  the  suit,  the  Collector 
nay  tike  the  evidence  of  that  witness.    In 


this  case,  the  parties  did  not  produce  their 
witnesses  on  that  day.  Section  73  of  the  Act 
then  declares  that,  if  after  the  examination 
of  the  parties,  and  the  examination  of  any 
witnesses  who  may  have  attended,  and  after 
consideration  of  the  documentary  evidence 
adduced,  a  decree  can  be  properly  made 
without  further  evidence,  the  Collector  shall 
make  his  decree  accordingly.  This  is  the 
course  which  the  Assistant  Collector  adopt- 
ed. But  it  is  evident  that  further  evidence 
was  necessary.  It  was  not  proper  that  the 
suit  should  be  decided  without  giving  time 
to  the  parties  to  produce  their  evidence  on  the 
issue  which  had  been  raised  between  them, 
as  to  whether  a  fraudulent  misrepresentation 
had  been  made  to  the  plaintiff  as  to  the  occur- 
rence of  the  dacoity.  If  the  plaintiff  has 
been  induced  to  grant  an  abatement  of  rent 
in  consequence  of  any  such  misrepresenta- 
tion, he  is  entitled  to  have  the  agreement 
made  by  him  on  that  misrepresentation  set 
aside.  The  Collector  in  his  decision  has 
taken  no  notice  of  this — the  one  important 
issue  in  the  suit.  He  should  have,  under 
Section  65,  Act  X.  of  1859,  declared  and 
recorded  such  issue,  and  have  fixed  a  conve- 
nient day  for  the  examination  of  witnesses 
upon  it.  The  case  must  be  remanded  to 
him,  in  order  that  he  may  now  adopt  the 
procedure  so  laid  down  in  the  law. 

Mr.  Gregory  argued  as  if  the  Collectorate 
authorities  under  Act  X.  had  the  same  powers 
as  Judicial  authorities  under  Act  VIII.  of 
1859,  ^o  ^^  t^^  first  hearing  of  the  suit  either 
as  a  final  hearing,  on  which  the  parties  were 
bound  to  have  their  witnesses  in  attendance, 
or  as  a  hearing  solely  for.  the  fixing  of  issues. 
But  this  is  not  a  correct  view  of  the  law. 
It  is  altogether  within  the  discretion  of  the 
parties  whether  they  shall  produce  their 
witnesses  in  Court  on  the  first  hearing. 
If  they  do  so  produce  them,  the  Collector 
may  take  their  evidence  and  decide  the  case. 
But  the  parties  are  not  in  any  way  injured 
if  they  do  not  secure  the  attendance  of 
their  witnesses  on  that  day;  and  if  they 
do  not,  and  there  are  on  the  examination  of 
the  parties  issues  upon  which  evidence  is 
necessary  to  enable  the  Court  to  decide 
such  issues,  the  Court  is  bound  under  the 
law  to  fix  a  day  for  the  hearing  of  the 
evidence  upon  those  issues.  We  have  some 
doubt  whether  the  law  is  correctly  adminis- 
tered upon  this  point,  and  we  have,  there- 
fore, most  carefully  consulted  the  provisions 
of  the  Aft,  and  we  have  no  hesitation  in 
laying  down  that  the  procedure  now  pointed 
out  is  the  correct  procedure  under  the  law. 
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We  have  also  to  point  out  to  the  Assistant 
Collector  that  he  must  find,  upon  some 
evidence  as  to  the  extent  of  the  share  which 
has  been  decreed  to  Rowshun  Jan,  the  rent 
payable  to  her,  and  the  period  for  which  it 
is  due. 

The  orders  of  the  Assistant  Collector  are 
reversed,  and  the  case  is  remanded  to  him 
for  re-trial. 


The  6th  February  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Secondary  evidence — Denial    in  pleading   no 
substitute  for  legal  testimony. 

Case  No.  2499  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperahy  dated  the  2gth 
August  i86*jy  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  jist  January  1866. 

Sookram  Sookul  and  others  (Defendants), 

Appellants^ 

versus 
Ram  Lall  Sookul  (Plaintiff),  Respondent, 

Mr,  R.  V.  Doyne  and  Baboo  Onookool 
Chunder  Mookerjee  for  Appellants. 

Baboos  Kalee  Mohun  Doss  and  Chunder 
Madhub  Ghose  for  Respondent. 

A  copy  of  a  docuDent  should  not  be  received  in 
evidence  until  all  legal  means  have  been  exhausted  for 
procuring^  the  original.  Where  a  document  is  alleged 
to  be  in  the  possession  or  power  of  a  certain  party, 
such  party's  denial  in  pleading  ths^t  he  has  ever  had 
the  document  is  not  suflficient  to  justify  the  omission  of 
the  processes  the  law  provides  for  his  testimony,  and  his 
being  called  on  to  produce  the  original. 


If  a  Judge  is  satisfied  of  a  plaintiff's  inabil 
produce  an  original  pottah  on  which  he  relies,  he^ 
to  allow  secondary  evidence  to  be  given  of  the 
tents  of  the  document;  but  he  should  be  satislia 
reasonable  grounds,  that  the  evidence  gives  a  true 
sion  of  its  contents,  and  be  should  require  suf^ 
evidence  of  the  execution  of  the  pottah. 

Bayley,  J, — This    special    appeal, 
2499,  is  connected  with  regular  appeal 
71  of  1867,  which  has  been  decided  this 

In  this  case,  plaintiff  sued  one  Sock 
to  recover  possession  of  a  >&^»/-ijara,  all  ^ 
by  plaintiff  to  have  been  given  to  plaintiff 
the  holder  of  </tfr-ijara,  m.,  Sheo  Pcrs[ 
who  obtained   his  </tfr-ijara  from    Mun_ 
Pershad,  the  admitted  farmer  of  Ranee  Bolj 
Putun,  the  proprietor. 

Sookram's  answer  was  that,  although  M( 
glee  Pershad  was  truly  the  Ranee's  fs 
yet  he  had  given  the  dur-'ij^vsi,  not  to  SI 
Pershad,  but  to  Recknath,  and  that  Reckni 
again  had  given  a  khutAyixz,  to  defendant. 

The  first  Court's  verdict  was  in  favor 
Sookram,  the  defendant. 

The  Lower  Appellate  Court,  howev< 
reversed  that  decision,  and  gave  plaintiff 
decree. 

The   defendant   appealed   specially, 
urged — 

ist. — That  the  Lower  Appellate  Court  wj 
wrong  in  admitting  the  alleged  copy  of  Sh< 
Pershad's  poltah  without  absence  of  ll 
original  being  accounted  for  ;  and 

2nd, — That  the  evidence  available  from  tlu  . 
registered  mooktearnamah  of  Sheo  Pershad 
to  Recknath  had  not  been  duly  considered. 

The  Division  Bench  of  this  Court,  Kemp 
and  Glover,  J  J.,  held  that  it  had  not  been 
shown  that  the  original  document,  though  in 
the  hands  of  Recknath,  was  out  of  the  reach 
of  the  Court's  process ;  that  no  notice  had 
been  served  upon  the  party  in  whose  posses- 
sion or  power  the  document  was  alleged  to 
be  to  produce  it;  and  that,  until  all  lawful 
means  had  been  exhausted,  the  Lower  Ap- 
pellate Court  would  be  wrong  in  accepting 
the  copy  as  evidence.  It  was  added  that  the 
ends  of  justice  in  this  case  required  the 
production  of  the  best  available  evidence,  and 
that  plaintiff  must  have  the  burden  of  so 
proving  his  case. 

The  Division  Bench,  on  the  second  point, 
»held  that  the  Lower  Appellate  Court  had 
taken  all  the  evidence  in  support  of  Sheo 
Pershad's  mooktearnamah  into  consideration. 


y 


Civil 


THE    WSKKLT   RXPORTSR. 


Rulings, 


J49 


iTke  case  was  ordered  to  "  go  back  on  ihe 
point  taken." 

case  having  so  gone  back,  the  Lower 
[late  Court  now   records  that,  as  the 
m    Bench     indicated     Recknath    as 
party    in    possession    of    the    original 
(ailthongh  the  Lower  Appellate  Court 
never  thought  so),  Recknath  had  been  - 
sed,  and  appeared  and  denied  any  pos- 
of  the  document.     The  Lower  Appel- 
Coun  then  held  that  the  secondary  evi-  , 
of  the  copy  might  be  received,  as  it  | 
impossible  for  the  plaintiff  to  produce  I 
original;  because  that  document  ought  , 
fce  with  Sheo  Pershad's  widow;  that  she  I 
icd  having  it,  and  her  husband  ever  hav- ' 
had  it;  that  she  was  inimical  to  plaintiff's  ' 
sts,  and   lived  in   Oudh;  and  thus  it,| 
beyond  plaintiff's  power  to  cause  her  j 
kdance   with    the    document;   and   that  I 
conduct  in  suits  for  rents  showed  that 
statement  was  correct. 

le  Lower  Appellate  Court,  accordingly, 
reed  plaintiff's  case. 

[r.  Doyne  now  appears  for  defendant,  ap- 
ing specially,  and  urges  that  the  remand- 
ler,  in  respect  to  the  copy  of  the  pottah, 
not  been  properly  carried  out,  inasmuch 
|the  Lower  Appellate  Court  could  have  is- 
"  a  commission  for  the  examination  of  the 
)w  of  Sheo  Pershad,  and  for  her  to  produce 
deed  ;  and  that  the  law  provided  express- 
for  such  further  process;   and  that,  till 
should  have  been  done,  it  could  not  be 
that  the  Lower  Appellate  Court  had  ex- 
ited all  the  proper  legal  means  for  the 
iuction  of  the  best  available  evidence, 
M  the  original  deed  and  Sheo  Pershad's 
r's    testimony;    and    thus    the    copy 
lid  not  have  been  admitted  as  it  had, 
I  plaintiff's  case  considered  duly  proved  by 
bh  copy. 

Mr.  Doyne  secondly  urged  that  the  Lower 
Appelhte  Court  had  not  noticed  the  register- 
ed power  of  attorney  above  referred  to, 
»hich  was  some  evidence  in  support  of  de- 
fendant's case. 
On  the  first  point,  I  think  that  in  this 
the  contention  of  the  learned  Counsel  is 
coirect,  and  I  would  remand  the  case,  accord- 
JBgly,  for  the  examination,  by  commission 
iaOadh,  of  the  widow  of  Sheo  Pershad,  and 
that  she  be  called  on  to  produce  the  document 
or  explain  why  she  has  it  not.  Her  denial 
ia  pleading  is  not  sufHcient  to  justify  the 
oaission  of  the  processes  the  law  provides 
for  her  testimony,  and  her  being  called  on  to 
pcodnce  the  original  deed. 

VoL  IX. 


On  the  second  point  of  this  special  ap- 
peal, I  observe  that  the  remand-order  was 
limited  to  the  first  point:  nor  would  the 
fact  of  the  grant  of  a  registered  power  of  it- 
self show  that  it  had  been  acted  upon;  and, 
if  that  were  not  shown,  the  power  by  itself 
would  not  prove  defendant's  case. 

In  this  view  I  would  remand  the  case  for 
a  re-trial  with  reference  to  these  remarks, 
and  on  the  firs/  point  only. 

Remand  accordingly. 

Phear,  J, — This  case  was  remanded  by 
this  Court,  as  I  understand  the  matter,  for 
the  trial  of  the  issue,  whether  or  not  Mun- 
glee  granted  a  (/«r-ijara  to  Sheo  Pershad. 
And  the  remanding  Bench  accompanied  its 
order  with  the  direction  that,  "until  all 
"lawful  means  for  the  production  of  the 
"  original  (pottah  from  Munglee)  have  been 
"exhausted,  the  Court  below  would  be 
"  wrong  in  accepting  the  copy  as  admissible 
"evidence." 

The  Judge,  who  tried  the  case  on  remand, 
says :  "  I  am  of  opinion  that  the  secondary 
"evidence  of  the  registered  ^«r-ijara  pottah 
"  given  to  Sheo  Pershad  may  be  accepted  by 
"the  Court,  because  it  is  impossible  for  the 
"plaintiff  to  produce  it."  Had  the  judgment 
gone  no  further  than  this  on  this  point,  I 
should  have  been  indisposed  to  entertain  the 
objection  of  the  appellant  relative  thereto, 
because  I  think  the  question,  whether 
or  not  a  party  to  a  suit  has  at  the  trial 
laid  a  sufficient  foundation  to  enable  him 
to  tender  secondary  evidence  in  the 
place  of  primary  evidence,  is  a  matter 
of  fact  to  be  judicially  determined  by  the 
Court  which  tries  the  case;  and  its  conclu- 
sions in  this  head  cannot,  therefore,  be  gen- 
erally disturbed  on  special  appeal.  But 
in  this  case,  the  Judge,  in  giving  the  reasons 
of  his  decision,  discloses,  as  it  seems  to  me,  that 
he  has  allowed  himself  to  be  influenced  by  evi- 
dence which  he  ought  not  to  have  looked  at. 
He  says  that  the  document  should  be  with 
Mussamut  Rashee,  Sheo  Pershad's  widow, 
but  he  concludes  that  the  plaintiff  could  not 
probably  get  it  from  her,  because  she  is 
Inimical  to  him,  lives  in  Oudh,  and  has  de- 
nied that  such  a  pottah  ever  existed.  There 
is,  however,  no  evidence  whatever  in  this 
suit  to  support  this  conclusion,  except  the 
written  statement  of  Mussamut  Rashee, 
which  is  clearly  not  admissible  as  evidence 
between  the  plaintifE  and  the  appealing  de- 
fendant, whatever  may  be  its  force  against 
the  lady  herself.  It  follows,  therefore,  that 
the  opinion  of  the  Judge  as  to  the  admissi- 
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bility  of  secondary  evidence  of  the  dur- 
ijara  pottah  has  been  wrongly  arrived 
at  as  against  the  appellant,  and  the  trial 
which  followed  thereon  was  a  mis-iriaL  The 
case  musty  consequently,  go  back  to  him 
again  for  re-trial  of  the  issue  on  which  it 
was  before  remanded. 

I  do  not  think  that  the  mooktearnamah 
from  Munglee  to  an  agent,  authorizing.the 
grant  of  a  (/«r-ijara  to  Recknath,  is  any 
evidence  relevant  to  the  issue  which  was  to 
be  tried.  It  can  only  go  to  show  that  the 
</i^r-ijara  alleged  to  have  been  granted  by 
Munglee  to  Recknath  in  1266  was  authentic; 
but  the  fact,  if  established,  that  Munglee 
gave  a  //«r-ijara  of  the  land  in  question  to 
Recknath  in  1266,  affords  no  evidence  that 
he  did  not  give  a  (/«r-ijara  of  the  same 
land  to  Sheo  Pershad  in  1267.  It  seems  to 
me,  therefore,  that  the  Lower  Court  was 
right  in  refusing  to  notice  this  document, 
and  the  objection  of  the  appellant  to  the 
effect  that  he  was  wrong  ought  to  be  over- 
ruled. 

At  the  trial  on  remand,  if  a  document  be 
tendered  by  the  plaintiff  as  the  original 
pottah  alleged  to  have  been  granted  by 
Munglee  to  Sheo  Pershad,  it  will  be  the 
duty  of  the  Judge  to  take  care  that  its 
authenticity  is  duly  proved.  If  the  plaintiff 
professes  to  be  unable  to  procure  the  original, 
the  Judge  must  satisfy  himself  upon  proper 
and  sufficient  evidence,  whether  or  not  the 
excuse  is  well  founded.  In  the  event  of 
his  finding  that  the  plaintiff  has  not  satis- 
factorily made  out  his  inability  to  produce 
the  original  document,  he  ought  not  to  receive 
secondary  evidence  thereof,  but  should 
dismiss  the  plaintiff's'  suit.  If,  however,  he 
comes  to  the  opposite  conclusion,  he  ought 
to  allow  secondary  evidence  of  the  contents  of 
the  original  document  to  be  given ;  but  before 
he  gives  weight  to  such  evidence  as  against  the 
defendant,  he  should  be  satisfied  on  reasonable 
grounds  that  the  secondary  evidence  so  pro- 
duced gives  a  correct  copy,  or  true  version 
of  the  contents  of  the  pottah  sought  to  be 
proved,  not  merely  of  some  document  regis- 
tered as  a  pottah  granted  by  Munglee  to 
Sheo  Pershad;  and,  incidentally  to  this, 
he  should  require  sufficient  evidence  of  the 
execution  of  the  pottah. 

I  would  remand  the  case  to  try  whether 
or  not  Munglee  granted  the  alleged  dur- 
ijara  pottah  to  Sheo  Pershad. 


The  6th  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackj 

Judges. 

Suit  for  accounts  under  Section  24,  Act  X., 

Case  No.  1481  of  1867  under  Aft  X.  of 

1859. 

Special  Appeal  from  a  decision  passed 
the  Judge  of  Dacca,  dated  the  ^th  Apr^ 
i86y,  reversing  a  decision  passed  by  tk^ 
Deputy    Collector  of  that  District,  daied^ 
the  31st  December  1866,  I 

1 

Pran  Nath  Chuckerbutty  (Defendant), 

Appellant^ 

versus  j 

1 

Syud  Beny  Ameen  (Plaintiff),  Respondent,    j 

I 
I 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboos  Kalee  MoHun  Doss  and  Romesh 
Chunder  Mitter  for  Respondent.  , 

In  a  suit  for  accounts  against  a  naib,  under  Section  ' 
24,  Adt  X.,  1859,  defendant  pleaded  acquittancej  adding 
that  he  was  not  the  naib  of  some  of  the  estates. 
The  Deputy  Collector  found  the  acquittance  proved ; 
but  the  Judge  in  appeal  reversed  the  decision,  and  , 
ordered  the  defendant  to  give  an  account  of  his 
stewardship. 

Held  that  the  Judge  should  have  found  «vh%t  estates 
were  in  defendant's  management,  and  for  what  period, 
and  what  accounts  he  is  to  render. 

Kemp,  J, — This  was  a  suit  for  accounts 
against  a  naib  under  Section  24,  A6t  X.  of 
1859.  Defendant  admitted  his  agency,  but  | 
pleaded,  first,  limitation,  and,  second^  his  ac- 
quittance. He  also  added  that  he  was  not  the 
naib  of  some  of  ihe  estates  mentioned  in  the 
plaint,  2.  e.,  he  had  not  collected  the  rents  of 
those  estates. 

The  Deputy  Collector  found  the  acquit- 
tance proved,  and  the  plaintiff's  claim  as  a 
matter  of  course  fell  in. 
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Plaintiff  appealed.    The  Judge  found  that 
acquittance  was  not  proved,  and  reversed 
decision  of  the  Court  of  first  instance — 
defendant   to  give  an  account  of  his 
rardship  within  six  weeks. 

lo  appeal,  it  is  contended  that  the  Judge 
to  have  tried  whether  the  defendant 
really  in  charge  of  the  estates  named 
^  plaintiff's  plaint. 

We  think  that  the  Judge  has  not  decided 
is  case  in    a    satisfactory    manner.     His 
ler  is  a  very  general  one.    The  defendant 
to  give  an  account  of  his  stewardship ;  but 
vhat  period  and  for  what  estates  ?      The 
feodant,  having  won  his  case  in  the  first 
in  (A  the  acquittance,  did  not  prefer  a 
-appeal  on  the  point  he  now  raises, 
igh  he  distinctly  raised  it  in  his  written 
tent.     It    is  not  equitable  to   decree 
a  man  is  to  give  an  account  without 
rifying  for    what  period,  and  for  what 
ties,  and  the  nature  of  the  accounts  to 
given. 

The  defendant  avers   that  some  of  the 

tes  were  never  under  his  management 

all,  and  it  is  admitted  that  they  passed 

from  the  plaintiff  by  sale  in  execution 

re  the  alleged  termination  of  the  defend- 

[urt's  agency,  as  per  plaintiff's  own  showing. 

The  Judge   will  find  what  estates  were 
defendant's -management,  for  what  period, 
fad  what  accounts  he  is  to  render. 


The  6th  February  1868. 
Present : 

Tbellon'ble  F.  B.  Kemp  and  £.  Jackson, 

Judges, 

Oral  evidence  to  vary  a  deed  of  sale. 

Case  No.  1444  of  1867. 

^tiiid  Appeal  from  a  decision  passed  by 
iki  Principal  Sudder  Ameen  if  Sylhet, 
ioied  Iki  28th  March  i86y,  reversing  a 
iittsion  passed  by  the  Moonsiff  of  that 
Districty  dated  the  13th  December  i866. 

Radha  Mohan  Shamee  (Plaintiff),  Appellant, 

versus 

RaaMobiu  Surmah  and  others  (Defendants), 
Respondents* 


Baboo  Gopeenath  Mookerjee  for  Appellant. 

Baboo  Tara  Prosunno  Mookerjee 
for  Respondents. 

In  the  absence  of  any  circumstance  gfiving  rise  to  a 
presumption  that  an  alleged  deed  of  absolute  sale  is  a 
mortgfa^e,  a  Civil  Court  is  right  in  refusing  to  credit 
oral  evidence  to  vary  the  express  and  unambiguous 
terms  of  the  deed.  ■• 

Kemp,  J. — In  this  case  it  js  objected  that 
the  Principal  Sudder  Ameen,  in  applying 
the  principles  laid  down  in  the  decisioii  of 
the  Full  Bench*  to  this  case,  ought  to  have 
considered  the  conduct  of  the  parties. 

Doubtless,  he  ought  to  have  done  so  if  any 
such  allegation  had  been  made  before  him. 
The  Court  was  not  asked  to  look  at  the  con- 
,duct  of  the  parties  as  an  index  to  their  in- 
tentions. We  think  that  the  Principal  Sud- 
der Ameen  had  rightly  applied  the  principles 
of  the  decision  of  the  Full  Bench  to  this 
case. 

The  deed  was  one  of  absolute  sale ;  and,  in 
the  absence  of  any  allegation  of  conduct  of 
parties,  non-possession  of  the  vendor^  or 
other  circumstances  giving  rise  to  a  pre- 
sumption that  the  transaction  was  a  mort- 
gage, the  Principal  Sudder  Ameen  was  right 
in  refusing  to  credit  oral  evidence  with  a 
view  to  vary  the  express  and  unambiguous 
terms  of  the  deed. 

Appeal  dismissed  with  costs  and  interest. 


The  7th  February  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  Dwarka- 
nath  Mitler,  Judges,    ' 

Limitation. 

Case  No.  1805  of  1867. 

Special  Appeal  from   a   decision  passed  by 

the  Judge  of  East  Burdwan,  dated  the 

'  joth    April    rS6y,   affirming  a  decision 

passed    by  the    MoonsiJ;  of    Selimabad, 

dated  the  jM  September  1866, 

Bhiloo  Mundul  and  others  (Defendants), 

AppellantSj 

versus 

Motee  Lall  Ghose  Mundul  (Plaintiff), 
Respondent, 


*  See  5  W.  R.,  Civil  Rulings,  p.  (58. 
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Baboo  Dehendro  Narain  Bose  for 
Appellants. 

No  one  for  Respondent. 

In  a  suit  to  recover  possession  of  lands  as  heir,  where 
the  plea  of  limitation  is  raised,  the  plaintiff  must  prove 
that  he  or  the  person  through  whom  he  claims  was  in 
possession  within  12  years  prior  to  the  institution  of  the 
suit,  limitation  running,  not  merely  from  the  date  on 
which  the  plaintiff's  right  to  sue  accrued,  but  from  that 
on  which  the  cause  of  action  arose. 

Miiiefy  y. — This  case  must  be  remanded  to 
the  Lower  Appellate  Court  for  a  fresh  trial 
on  the  question  of  limitation. 

The  plaintiff,  now  special  respondent  be- 
fore this  Court,  instituted  this  suit  to  recover 
possession  of  certain  lands  as  heir-at-law  of 
one  Mohun,  deceased.  It  is  admitted  that 
the  death  of  Mohun  occurred  in  Bhadro 
1262,  and  the  suit  was  not  brought  until 
Bysack  1273,  nearly  eleven  years  after- 
wards. 

The  plaintiff  further  staled  in  his  plaint 
that  his  cause  of  action  accrued  on  the  date 
of  Mohun's  death,  without,  however,  alleging 
distinctly  whether  Mohun  remained  in 
actual  possession  of  the  property  in  dispute 
down  to  the  time  of  his  death. 

On  the  plea  of  limitation  being  raised  by 
the  defendant,  the  Lower  Court  observes 
that,  inasmuch  as  the  suit  was  instituted 
within  12  years  from  Mohun's  death,  limit- 
ation cannot  apply.  This  judgment  is 
clearly  wrong.  It  was  incumbent  on  the 
plaintiff  to  prove,  by  satisfactory  evidence, 
that  either  he  himself,  or  Mohun,  his  ances- 
tor, was  in  possession  of  the  property  in 
dispute  at  any  time  within  12  years  prior 
to  the  institution  of  the  suit.  The  plaintiff 
does  not  allege  that  he  himself  was  in  posses- 
sion, so  that,  upon  his  own  showing,  the 
defendant  has  been  in  possession  of  the 
property  for  nearly  eleven  years. 

Under  these  circumstances,  unless  the 
plaintiff  can  prove  that  Mohun  was  in 
possession  at  any  time  within  12  years 
prior  to  the  institution  of  the  suit,  the  pre- 
sent action  must  fail.  The  Qnus  was  clearly 
on  plaintiff  to  prove  that  his  cause  of  action 
accrued  within  12  years  prior  10  the  insti- 
tution of  suit.  The  plea  of  minority  ad- 
vanced in  the  present  case  is  of  no  avail. 
If  Mohun  was  in  possession  at  any  time 
within  12  years  prior  to  the  institution  of 
the  suit,  no  limitation  can  apply. 

If,  OB  the  other  hand,  the  cause  of  action 
accrued  before  the  death  of  Mohun,  the 
plaintiff  cannot  save  his  claim  from  the 
operation  of  the  Law  of  Limitation  by  plead- 


ing his  own  disability.  Under  thesei 
circumstances,  it  will  be  for  the  Judge  to| 
determine  whether  Mohun  was  in  possess  ton  [ 
at  any  time  within  12  years  prior  to  ihe 
institution  of  the  suit,  and  the  case  will  be 
disposed  of  with  reference  to  the  result  ofj 
that  enquiry. 

Case  remanded  accordingly ;  costs  to  abid< 
the  uhimate  result  of  the  suit. 

Macphersouy  J, — The   plea  of  limitatioi 
cannot  be  properly  decided  without  deciding 
upon  what  date  the  cause  of  action  accrued- 
not  merely   upon   what  date  the  plaintiff*: 
right  to  sue  accrued  to  him.     If  it  accrue< 
to  Mohun  in  his  lifetime,  the  plaintiff's  suii 
is  barred.     If  it  arose  only  on  or  after  hi! 
.death,  the  suit  is  not  barred.     In  order  K 
determine  this  question,   it  is  necessary  U 
decide  what  was  Mohun*s  position  with  re-i 
ference  to  the  properly  in  dispute  at  the  tim< 
of  his  death. 

I  concur  in  the  order  of  remand. 


The  8ih  February  1868. 

Present : 

The  Ilon'ble  Sir  Barnes  Peacock,  A7.,  Chie\ 
Justice  J  and  the  Hon'ble  C.  Hobbousi 
Judge. 

Jurisdiction  —  Suit  for  salvagfe  —  A  Judge 
givingr  evidence. 

Reference  to  the  High  Court  by  the  Officii 
^^g  J^dge  of  the  Court  of  Small  CausA 
at  Cantonments  of  Barrackpore,  dated  the 
2 ist  December  iS6y, 

Ki shore  Singh  and  others.  Plaintiff's. 

versus 
Gunnesh  Mookerjee,  Defendant. 

A  suit  for  salvaee,  even  when  the  saved  property  had 
been  abandoned  by  those  in  charge  of  it,  is  not  cogni- 
zable by  a  Court  of  Small  Causes. 

When  a  Judge  gives  evidence,  he  should  be  sworn  Kke 
other  witnesses. 

Case, — Plaintiff  in  this  case  saved  six 
casks  of  oil  which  were  floating  down  the 
Hooghly  on  the  morning  after  the  late  Cy- 
clone, namely,  ihe  2nd  of  November  1867, 
and,  in  consequence  of  this,  they  claim  Rupees 
30  as  the  value  of  part  of  the  property 
saved  by  them. 
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Defendant  examined,  declared  on  solemn 
affimuuion  that — "  1  despatched  from  CaU 
"*  cntta  25  barrels  of  oil  in  a  boat,  two  days 
**  before  the  late  Cyclone.  Their  destination 
**  was  Mookshodabad  ;  they  weresent^p  the 
**  Ilooghly.  I  have  recovered  1 1  barrels  of 
'^  these,  6  (saved  by  the  plaintiffs,  and  made 
*'  over  to  Kotewally)  from  the  Kotewally 
*•  here,  and  5  from  Nawabgunge  Police 
**  Thannah.  1  have  not  recovered  the  rest ; 
**  the  value  of  each  barrel  is  Rupees  36 ; 
'*  there  were  three  maands  in  each  barrel, 
"  the  oil  was  cocoanut  and  castor-oil  mix- 
"ed." 

The  defendant's  pleader  makes  the  follow- 
ing written  objection : — 

"The  present  suit  is  measure  of  remuner- 
**  ation  for  salvage-services.  Under  Section* 
**  6  of  Act  XI.  of  1865,  Small  Cause  Court 
"  has  no  jurisdiction  to  try  a  case  of  this 
**  nature,  but  only  claims  as  specified  in  the 
'*  aforesaid  Section  are  triable  by  this  Court.*' 

De/endanfs  pleas. 

1st, — That  this  case  is  not  within  the 
iarisdiction  of  this  Court,  seeing  that  it  does 
sot  come  within  any  of  the  definitions  of 
suits  given  in  Section  6,  Act  XI.  of  1865. 

2nd. — That  three  of  the  plaintiffs  being 
policemen,  who?e  duty  it  is  to  save  un- 
claimed property,  they  are  only  entitled  to 
nominal  remuneration,  say  one  rupee  for 
each  cask. 

jri. — That  Ramluggun  (not  a  policeman) 
would  be  fairly  rewarded  with  Rupees  2. 

The  Court  holds  that  salvage  in  cases 
wbcre  the  property  has  been  saved,  when 
abandoned  by  those  who  have  charge  of  it, 
is  a  part  of  the  value  of  the  property  saved, 
'  and  as  the  property  is  personal  property  in 
this  case,  and  as  it  is  alleged  to  have  been 
abandoned,  the  Court  holds  that  it  has  juris- 
diction. 

On  the  morning  after  the  late  Cyclone, 
Mnicly  the  2nd  of  November  last,  I  went  to 
the  bank  of  the  Hooghly  in  this  Cantonment, 
having  heard  that  there  was  some  property 
ftttting  a«ay  that  might  be  saved.  I  saw 
lome  rnen  in  the  shallow  water  pushing 
lattb  before  them  up-stream  along  the  bank, 
lad  I  saw  some  two  or  three  casks  stranded  at 
k  ghat  opposite  Major  Gordon's  house. 
Rain  was  falling,  or  had  been  falling,  shortly 
before,  and  it  was  cold  for  the  natives.  I 
bave  DO  doubt  these  barrels  I  now  write  of 
vere  the  same  as  the  barrels  in  this  case. 


p 


I  think  there  is  little  doubt  that,  if  plaint- 
iffs had  not  saved  the  barrels,  they  would 
have  been  lost  to  defendant  in  the  same  way 
as  12  others  have  been  lost.  Even  if  I  had 
seen  them,  I  should  have  had  to  offer  high 
wages  to  induce  any  one  to  go  into  the 
water  under  existing  circumstances  to  save 
them,  and  I  am  not  sure  that  I  should  have 
succeeded  in  getting  them  saved.  People 
were  occupied  each  with  his  own  affairs 
that  morning,  at  least  people  in  the  position 
of  coolies,  for  every  thatched  and  tiled  hut 
was  dilapidated,  and  all  dwellers  in  such 
must  have  passed  a  wet  night  in  much  tre- 
pidation. Plaintiffs  had  no  doubt  masonry- 
building  to  protect  them,  and  the  policy  of 
giving  such  persons  more  inducement  to 
save  property  going  to  destruction  than  is 
afforded  by  the  satisfaction  of  doing  one's 
duty,  is,  I  think,  too  manifest  to  need  further 
notice. 

As  to  three  of  the  plaintiffs  being  police- 
men, whose  duty  it  is,  under  Act  V.  of 
1 86 1,  to  take  charge  of  unclaimed  pro- 
perty, I  do  not  think  such  men  are  bound 
to  do  as  plaintiffs  did  ;  and,  judging  from 
the  analogy  of  men  in  Her  Majesty's  Navy 
being  capable  of  claiming  salvage  not  exceed- 
ing half  the  value  of  the  property  {pide 
Merchants'  Shipping  Act),  1  think  them 
fairly  entitled  to  a  portion  of  the  property,  or 
its  value.  The  portion  should  be  proportion- 
ate to  the  risk  and  inconvenience  incurred, 
as  the  property  was  abandoned  by  those  in 
charge  of  it.  I  do  not  think  it  has  been 
proved  that  plaintiffs  swam  into  deep  water, 
but  I  saw  them  under  circumstances  that 
endangered  their  health  ;  and  as  the  amount 
they  claim  is  below  one-fourth  of  the  value 
of  the  properly,  I  think  it  is  not  out  of  pro- 
portion to  the  risk  they  ran,  and  the  incon- 
venience they  incurred  ;  and  I  think  that 
less  would  not  afford  such  encouragement 
toothers  to  go  and  do  likewise,  as  it  is 
politic  to  give  in  order  to  protect  the  inter- 
ests of  owners  generally  of  abandoned  pro- 
perty in  such  jeopardy  of  being  lost  as 
this  was. 

Subject  to  the  decision  of  the  High  Court 
on  the  first  plea  of  defendant,  namely,  whe- 
ther this  suit  is  cognizable  by  this  (^ourt,  I 
give  judgment  in  favor  of  plaintiffs,  and 
award  them  costs.  Each  will  share  equally 
as  they  have  claimed. 

If  the  High  Court  shall  rule  that  this 
suit  is  cognizable  by  this  Court,  the  defend- 
ant will  pay  to  each  of  the  four  plaintiffs 
Rupees    7-8,    and   defendant  will  pay    to 
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Kissur  Singh,  plaintiff,  costs  Rupees  4-13. 
If  the  High  Court  should  rule  that  this  suit 
is  not  cognizable  by  this  Court,  the  four 
plaintiffs  will  pay  to  defendant  his  costs, 
namely,  vakeel's  fees  Rupees  1-8,  and  va- 
kalutnamah  8  annas  ;  total  2  rupees.  Plaint- 
iffs will  each  pay  8  annas  of  these  costs. 

Judgment  of  the  High  Court, 

Peacock^  C.  J.  —  We  are  of  opinion 
that  this  suit  is  not  cognizable  by  the 
Small  Cause  Court.  We  would  remark 
that,  when  a  Judge  gives  evidence,  he 
should  be  sworn  like  other  witnesses. 


TheSih  February  1868. 

Pre  tent: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  C.  Hobhouse, 
Judge. 

Suit  by  agent  having:  no  interest  in  the  subject- 
matter. 

Reference  to  the  High  Court  by  the  Judge  of 
the  Court  of  Small  Causes  at  Chooadanga^ 
dated  the  *jth  January  1S68, 

Mr.  G.  Glascott,  Plaintiff, 
versus 

Gopal  Sheikh,  Defendant, 

In  an  action  broug^ht  by  the  Manager  of  a  Concern  on 
the  iNisis  of  a  contract  executed  by  defendant,  and  ad- 
dressed to  a  previous  Manager,  now  deceased,  it  was 
Held  that,  as  the  plaint  did  not  disclose  that  the  plaint- 
iff had  any  interest  of  his  own  in  the  suit,  and  as  the 
contract  was  not  in  terms  with  him  personally,  he  could 
not  maintain  the  action  in  his  own  name. 

Case. — ^This  is  an  action  brought  by  Mr. 
Glascott,  as  Manager  of  the  Lokenathpore 
Concern,  on  the  basis  of  a  kubooleut,  or 
contract  to  cultivate  indigo,  dated  the  17th 
February  1864,  alleged  to  have  been  exe- 
cuted by  the  defendant,  and  addressed  to 
Mr.  George  Meares,  late  Manager  of  the 
said  Concern,  and  now  deceased. 

The  defendant's  pleader  has  taken  a  pre- 
liminary objection  to  the  hearing  of  the 
action,  on  the  ground  that,  as  Mr.  Glascott 
is  merely  an  agent,  acting  under  a  power  of 
attorney  for  his  principals,  he  should  have 
brought  the  action  in  their  name  ;  and  the 
plaint  does  not  disclose  any  interest  of  Mr. 
Glascott  in  the  suit.  »  *  » 


tt 


(« 


The  power  of  attorney  held  by  Mr.  Glas«ii| 
cott  is  executed  by  Messrs.  F.  G.  SandesanAi 
F.  C.  Sandes,  by  their  attorney,  R.  F.  Stacks 
and  empowers  him  to  sue  and  be  sued  ;  and 
the  pMntiff's  pleader,  therefore,  contends 
that  the  present  action  is  well  maintainable 
by  his  client  without  making  his  principab; 
parties  to  the  action.  ♦  «  •< 

The  general  rule  is  that  a  mere  agealj 
having  no  interest  in  the  suit  ought  not  tm 
be  made  a  party,  and  Chitty,  on  his  woiV 
on   Pleading,   says.   Vol.    I.,    page   8,    7th 
edition:   "  In  general,   a   mere  servant  or 
"  agent,  with  whom  a  contract  is  expressed 
''  to  be  made  on  behalf  of  another,  and  who 
''  has  no  direct   beneficial   interest   in   the 
"  matter,  cannot  support  an  action  thereon. 
i'  But  when   an   agent  has   any  beneficial 
'^  interest  in  the  performance  of  the  contract, 
''  as  for  commission  or  the  like,  or  has  a 
''  special  property  or  interest  in  the  subject* 
^'  matter  of  the  agreement,  he  may  support 
'^  an  action  in  his  own  name  on  the  contract. 
''  So,  where  a  contract  is  in  terms  with  an 
''  agent  personally,  he  may  sue  upon  it  ;  and 
''  if  a  servant  personally  carries  on  business 

for  his  master,  and  appears  to  be  the 

owner,  he  may  sue  upon  contracts  made 
"  with  him  in  that  capacity." 

Calvert,  on  his  Treatise  upon  the  law  re- 
specting parties  to  suits  in  Equity,  says,  page 
232  :  "  If  an  agent  institutes  a  suit  under  an 
"  authority  given  to  him  by  his  principal, 
"  he  must  do  so  in  the  name  of  the  principal." 
And  this  practice,  I  believe,  is  invariably 
adopted  on  the  original  side  of  the  High 
Court,  and  was  recently  adopted  in  the  case 
of  A.  B.  Mackintosh  versus  Emily  Temple 
and  another,  in  which  the  plaint  was  verified 
by  the  local  agent  of  the  plaintiff  who  was 
absent  in  England.  {See  Indian  Jurist,  N.  S., 
page  3330 

In  the  present  case,  the  plaint  does  not 
disclose  that  Mr.  Glascott  has  any  interest 
of  his  own  in  the  suit,  nor  is  the  kubooleut 
in  terms  with  him  personally,  so  that  he  is 
not  a  necessary  party.  I  therefore  ^ggest- 
ed  to  the  pleader  to  withdraw  from  the 
suit,  but  this  he  refused  to  do,  as  being 
against  the  express  instructions  of  his  client, 
and  the  result  has  been  that  I  have  strock 
off  the  plaint  with  costs,  the  plaintiff  to  be 
at  liberty  to  bring  a  fresh  suit  in  an  amend- 
ed form;  but  this  order  has  been  passed 
contingent  on  the  opinion  of  the  High 
Court  on  the  following  point,  viz. : — 

Whether  Mr.  Glascott,  under  the  cir- 
cumstances stated,   is  the  proper  party  to 
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in  this  action,  his  principals  being 
nt  in  England,  and  not  having  been 
parties,  plaintiffs  ? 

Judgment  of  the  High  Court, 

Peac^k^  C.  J, — We  are  of  opinion  that 
e  Jodge  of  the  Small  Cause  Court  has 
hdbea  a  correct  view  of  this  case,  and  that 
[Hi.  Glascott  cannot  maintain  the  action  in 
hin  own  name. 


The  8th  February  1868. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Uautetum— AUeg^on  of  fraud— Sections  9 
and  zo,  Act  XIV.,  1859. 

Cases  Nos.  60,  67,  80,  and  81  of  1867. 

Mipdar  Appeals /rom  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
iaiedthe  jrst  December  1866. 

Bfjnath  Suhaje  and  others  (Defendants), 

Appellants^ 

versus 

ftolnno  Deo  Narain  and  others  (Plaintiffs), 

Respondents, 

I  iW«w  Sreenath  Doss^  Kissen  Succa 
I.  Mookerjee,  Kalee  Kishen  Sein,  and  Ra- 
jtndronath  Bose  for  Appellants. 

# 

Bdim  Onookool  Chunder  Mookerjee, 
Vnnoda  Pershad  BanerjeCy  and  Mohesh 
Chunder  Chowdhry  for  Respondents. 

U^a  suit  to  recover  landed  and  other  property  to 
jwAplaintiff  made  title  by  inheriUnce,  and  en- 
Jawwed  to  set  aside  defendant's  plea  of  limitation 
^»fc«ii«  fraud— Held  that,  even  if  the  allegation 
•Be  tree,  as  it  did  not  exhibit  concealment  of  the 
JMC  of  action  within  Section  9,  Act  XIV.,  1850,  and 
tteiByd  fraud  did  not  constitute  an  ingredient  in 
Ifatari  cause  of  action,  it  could  not  get  rid  of  the 
of  time.* 


fkear,  J, — These  appeals  arise  out  of  one 
w»t,  in  which  the  plaintiff  sought  to  re- 


cover landed  and  other  property,  to  which 
he  made  title  by  inheritance  from  his  father, 
one  Bukshish  Narain.  The  appellants  in 
the  four  cases  now  before  us  are  some  of  the 
many  defendants  against  whom  the  Lower 
Court  has  given  decrees  in  the  suit. 

In  No.  60,  the  appeal  is  brought  by 
defendants  against  whom  the  Principal 
Sudder  Ameen  has  decreed  that  the 
plaintiff  is  entitled  to  recover  certain  lands 
named  as  Mouzahs  Russoolpore,  Berham,  and 
Saholee.  It  appears  by  the  evidence  of  the 
plaintiff  himself  that  Bukshish  Narain, 
through  whom  the  plaintiffs  claim,  was  dis- 
possessed of  this  property  by  his  co-sharers 
in  it,  so  far  back  as  1242  F.  S.,  and  after- 
wards brought  a  suit  for  the  same  in  which 
he  was  non-suited.  It  is  also  admitted  that 
Russoolpore  has  never,  from  that  time  to 
this,  come  back  to  the  possession  of  either 
Bukshish  or  his  son,  or  of  any  one  in  their 
behalf.  The  plaintiff,  however,  seeks  to  get 
rid  of  the  effect  of  time  in  barring  his  claim 
by  alleging  fraud  in  the  defendants;  but 
even  supposing  his  statements,  in  this  respect 
to  be  true,  they  do  not  exhibit  a  concealment 
of  the  cause  of  action  within  Section  9  of 
Act  XIV.  of  1859,  nor  does  the  fraud  al- 
leged constitute  an  ingredient  in  the  plaint- 
iff's cause  of  action  within  Section  10  of 
the  same  Act.  We  are,  therefore,  of  opinion 
that,  as  regards  Russoolpore,  the  plaintiff's 
suit  is  barred  by  lapse  of  time. 

As  regards  Berham  and  Saholee,  it  seems  to 
be  clear  that,  after  the  death  of  Bukshish 
Narain,  and  during  the  minority  of  his  son, 
the  present  plaintiff,  they  were  given  back  by 
the  co-sharers  of  Bukshish  Narain  to  Mahtab 
Koer,  his  widow,  the  mother  of  the  present 
plaintiff  and  at  that  time  his  guardian,  and 
were  afterwards  sold  by  her  to  the  appel- 
lants. The  plaintiff  contends  that  this  Silien- 
ation  was  not  such  as  could  be  justified 
under  Hindoo  Law;  but  the  defendants  urge 
that  plaintiff  is  not  now  entitled  to  question 
it  on  this  ground,  inasmuch  as  he  himself,  as 
they  say,  after  coming  of  age,  presented  a 
petition  to  the  Collector  ratifying  the  sale, 
and  praying  that  mutation  of  names  might 
be  made  accordingly.  The  plaintiff  totally 
denies  ever  having  presented  such  a  petition, 
and,  indeed,  sets  up  an  alibi  to  prove  that  he 
could  not  have  done  so.  He  also  maintains 
that  he  was  a  minor  at  the  date  of  this 
alleged   petition.    The   Lower   Court  finds 

I  that  the  defendants'  case  on  this  point  is  a 
fraud,  and  that  the  plaintiff  did  not  in  fact 

^  present  any  petition  for  mutation  of  names 
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to  the  Collector.     We  regret  that  we  cannot 
concar  in  this  finding.      The  petition  itself 
and    the  /actum    of     its    presentation    by 
the  plaintiff  are  very  distinctly  deposed  to 
by  two  witnesses,  mooktears,  one  of  whom 
is    a    distant    relation    of    the    plaintiff's, 
and  who  both  say  that  they  identified  jthe 
plaintiff   on  that   occasion.     No   reason    is 
given  for  supposing  that  these  persons  were 
committing    deliberate    perjury,    and    their 
evidence    is    very     clear,     and     apparently 
natural.     On  the  other  hand,   the   deposi- 
tions of  the  four  witnesses  adduced  by  the 
plaintiff,  to  show  that  he  was  at  Darjeeling 
at  the  time,  are  of  the  most  meagre  charac- 
ter.    It    would    be    almost    impossible    to 
assign  perjury  upon  them,  and,  even  if  taken 
to  be  true  to  the  letter,  they  do  not  exclude 
the  possibility  of  the  plaintiff  having  been 
at  home  at  intervals,  during  one  of  which  he 
might  have  filed  the  petition  relied  upon  by 
the  defendants;  and  then  we  observe  that, 
although    the    plaintiff     himself    gave     his 
evidence  at  the  trial,  he  did  not  repudiate 
the  petition,   or  in   any  way   deny   having 
presented  it,  although  his  plaint  in  express 
words  asked  to  have  it  annulled.     We  think, 
therefore,   that   the  petition   was   presented 
by  him  as  the  defendants  allege.     We  also 
think  that  the  course  taken  by  the  plaintiff 
In  denying  it  relieves  us  from  the  necessity 
of   inquiring  whether   the   ratification   con- 
tained in  the   petition  ought  to  bind  him. 
It  seems  to  us,   considering  the  plaintiff's 
falsehood  on  this  point,  that  the  weight  of 
the    evidence    is    in    favor   of    his    haviitg 
been  of  age  at  the  date  of  the  petition ;  and 
as  he  does  not  come  into  Court  with  clean 
hands,  he  has  no  good  ground  for  asking  the 
Court  to  exercise  its  equitable  discretion  in 
his   favor,   by   saying   that  the    defendants 
took  undue   advantage  of  his   youth.     On 
the  whole,  we  are.  of  opinion  that  the  appel- 
lants  in  No.  60  ought  to  succeed,  and  that 
the  plaintiff's  claim  against  them  ought  to 
be  dismissed,  as  well  as  regards  Berham  and 
Saholee,  as  Russoolpore. 

In  appeal  No.  67,  the  plaintiff-respond- 
ent's vakeel  admitted  before  us  that  his 
client's  claim  was  barred  by  the  operation 
of  the  Act  of  Limitation. 

And  in  No.  80,  the  plaintiff-respondent's 
vakeel  said  that  the  parties  had  come  to 
terms,  and  consented  that  the  appeal 
should  be  decreed  with  costs. 

In  No.  81,  it  appeared  to  us,  after  a  length- 
ened •discussion,  that,  as  against  the  ap- 
pealing defendant,  the  plaintiff  only  seeks 


in  this  suit  to  set  aside  a  certain   assi(^ 
ment  of  his   rights  and  interests   under 
decree  of  1829,  which  assignment  had  b< 
made  01^  his  behalf  to  one  Odit  Shaha,  b| 
his  mother  and  guardian  in  August  185I 
and  we  think  that  the  plaintiff  substantiallj 
obtained   no  further  remedy  in  the   Qo\ 
below,   although   the   decree  of  that  C< 
seems,  on  first  reading,  to  go  further.     0( 
Shaha,  the  assignee,  does  not  now  resist 
application,    and    the   appealing    dcfendai 
himself,   who    is   only   made    a    defendai 
because  he  is  admitted  in  the  situation  of 
judgment-debtor  under  the  decree  of  iS2< 
does  not  care  about  the  matter  of  the  assi^ 
ment  of  the  plaintiff's  rights  and  interest 
under  the   decree;   he   is  only   concem< 
Jn  urging  that  he  is  not  liable  to  satisfy  th| 
decree  of  1829,  or  any  part  of  it.     It  is  clei 
that  we  cannot  consider  this  point  here. 
does  not  arise  between  the  parties,   but 
will  properly  come  to  be  determined  whei 
execution  of  the  decree  of  1822  is  sougl 
in  the  Court  which  is  charged  with  carr\'ii 
that  decree  into  effect.     And  so  far  as  ihj 
petition  of  appeal  objects  to  the  setting  asid( 
of  the  assignment  of   1859,  no  ground  i^ 
shown  on  the  part  of  the  appealing  defend- 
ant   why  the   decree  of  the   Lower   Coui 
should  be  interfered  with.      This  appeal  is| 
therefore,     dismissed.     But    no    costs 
given,  because  the  plaint  not  only  asks  ai 
against  the  appealing  defendant  that  the 
signment  in  question  should  be  set   aside] 
but  also  seeks  to  recover  from  him  the  debj 
which  formed  the  subject  of  the  decree 
1829,  and  it  is  only  now  before  us  that  tb< 
plaintiff  admits  he  cannot  press  this  claii 
in  this  suit.     The  decree  of  the  Lower  Coui 
is  also  vague  on  this  portion.     Consequent- 
ly the  appealing  defendant  had  justification!! 
for  coming  to  this  Court. 

Appeals  Nos.  60,  67,  and  80  are  decreed, i 
and  the  judgment  of  the  Lower  Court,  so 
far  as  it  affects  the  appealing  defendants, 
respectively,  is,  in  each  case,  reversed,  and 
the  suit  of  the  plaintiff  is  to  the  same  ex-; 
tent  dismissed  with  costs  in  both  Courts. 

As  regards  appeal  No.  81,  the  decision  of 
the  Lower  Court,  setting  aside  the  assign- 
ment of  1858,  is  affirmed;  but  it  is  at  the' 
same  time  declared  that  the  decision  in  no 
other  respect  affects  the  appealing  defendant, 
and  no  costs  are  given. 
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The  lolh  February  1868. 

Present  : 

The  lionblc  G.  Loch  and  C.  Ilobhouse, 

Judges. 

ftocoments  diverting^  inheritaDce—Hibbanamahs 
^Seisin — Leg^acy  to  one  of  several  heirs 
—Posthumous  son. 

Mtiullaneoiis  Appeals  from  an  order  pass- 
id  by  the  Judge  of  Dacca,  dated  the 
2Sik  May  1867. 

Case  No.  403  of  1867, 

And  the  cross-appeal  No,  26. 

Abedoonissa  Khatoon  and  others  (Decree- 
holders),  AppellaniSj 

versus 

Ameeroonissa  Khatoon  and  others  (Judg- 
ment-debtors), Respondents, 

Messrs.  R.  V.  Doyne  and  C,  Gregory  and 
Baboo  Kishin  Kishore  Ghose  for  Appel- 
lants in  No.  403. 

Ur.  Q,  C.  Paul  and  Baboo  Onookool  Chun- 
der  Mookerjee  for  Respondents. 

liccd^  of  sale  or  wills,  which  divert  the  course  of 
•■fccritMcc,  must  be  proved  by  legal  evidence  before 
thc}-  can  become  operative. 

To  make  a  deed  of  gift  valid  undor  the  provi:iions  of 
Ike  Mahomedan  Law,  seibin  is»  necessary  ;  if  the  donor 
»  o<ft  in  posj»essiun  at  the  time,  the  gift  is  void. 

A  legacy  cannot  be  left  to  one  of  a  number  of  heirs 
•OlHHit  the  concent  of  the  rcat. 

A  posthumous  son  has  a  legal  share  in  hi-;  father's 

Kft^^'  ^-—Tjk  facts  of  this  case  arc  as 
joitow.  Wahud  AH  brought  a  suit  against 
^s  lather  Abdool  AH  to  recover  possession 
Jn  certain  estates  which  devolved  upon  hiin 
«WHn  his  mother  and  others,  which  had  been 
Jiven  under  deeds  of  hcba  l>v  his  iatber,  of 
Vol.  IX, 


the  possession  of  which  his  father  had  de- 
prived him.  Wahud  AH  was  unsuccessful 
in  the  first  Court,  and  with  Mr.  Dunne,  to 
whom  he  had  sold  a  portion  of  the  property  in 
litigation,  preferred  an  appeal  to  the  High 
Court,  which  reversed  the  decision  of  the 
Principal  Sudder  Ameen.  Before  the  appeal 
was  disposed  of,  Wahud  Ali  died,  leaving  a 
widow,  Abedoonissa,  and  a  daughter,  Ali 
Rukhi,  since  deceased.  Abedoonissa  was 
allowed  by  the  Court  to  represent  her 
husband  for  the  purpose  of  carrying  on 
I  the  appeal,  and  the  judgment  of  the 
High  Court,  dated  14th  March  1864, 
is  given  in  these  words :  "  Confining 
"  ourselves  to  the  matter  in  issue  in  the 
'*  present  suit,  our  decree  will  proceed  on 
*'  the  basis  of  the  validity  of  the  three 
"  deeds  of  gift,  and  the  invalidity  of  the 
**  later  documents.  We  shall  declare  that 
"  Wahud  Ali  was  in  his  lifetime,  and 
'*  that  those  who  are  now  by  law  his  heirs 
*'  and  representatives  are,  entitled  to  a  de- 
**  cree  for  setting  aside  the  documents 
**  relied  upon  by  the  respondents,  and  for 
'*  the  recovery  of  the  property  sued  for." 

The  representatives  of  Wahud,  then,  at 
the  time  of  his  death,  were  his  widow  Abed- 
oonissa, entitled  under  the  Mahomedan  Law 
to  2-annas  share;  his  daughter  Ali  Rukhi, 
to  an  8-annas  share ;  and  his  father  Abdool 
Ali,  the  defendant  (respondent)  in  this  appeal, 
to  6-annas  share.  Ali  Rukhi  subsequently 
died,  and  her  share  in  the  paternal  pro- 
perty was  to  be  divided  among  her  legal  heirs, 
among  whom  is  the  respondent  Abdool  Ali, 
her  grandfather,  entitled,  in  the  absence  of 
other  nearer  relations,  to  two-thirds.  Abdool 
AH  died  after  the  appeal  was  decided,  and 
left  as  his  heirs  a  widow,  Ameeroonissa, 
the  appellants  in  case  No.  426,  and  a 
daughter  Kurumunissa.  It  is  also  said  that 
a  posthumous  son,  by  name  Wajid  Ali,  has 
been  born  to  Wahud  Ali,  and  it  is  to 
establish  the  paternity  of  this  child  that  the 
other  appeal,  No.  403,  has  been  instituted. 

The  properly  is  in  the  possession  of  the 
heirs   of   the  judgment-debtor  Abdool  Ali, 
who,  as  above   stated,    is   an   heir   and   re- 
presentative    of    Wahud    Ali.      Rukhi,    the 
widow  of  Wahud  Ali,  with  Messrs.  Dunne 
and  Wise  as  executors  of  Wahud  Ali,  ap- 
plied  to  execute  the   decree   of  the    High 
Court,  but  were  opposed  by  Abdool  Ali,  and 
the  Judge,  instead  of  determining  who  were 
the  heirs  of  Wahud  Ali,   entitled   to  repre- 
sent him  in  execution  of  the  decree,  refused 
to  carry  out  execution,   and    referred   the 
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parties  to  a  regular  suit,  to  determine  which 
of  the  claimants  was  entitled  to  represent 
the  deceased,  Wahud  Ali.  An  appeal  was 
preferred  to  the  High  Court,  and  on  11th 
February  1867  the  Judge  was  directed  to 
ascertain  who  were  the  parlies  entitled 
to  execute  the  decree  of  the  High  Court 
of  14th  March  1864,  and  from  his  judg- 
ment, passed  in  conformity  with  the  above 
order,  the  present  appeals  have  been  filed. 

Four  instruments,  said  to  have  been  ex- 
ecuted by  Wahud  Ali,  were  produced  in 
Court.  The  first  is  a  deed  of  sale  to 
Mr.  Dunne,  dated  the  i2ih  Falgoon  i?68; 
the  second  is  a  hibbanamah  of  the  loth 
Falgoon  1269,  in  favor  of  his  wife  Abcdoo- 
nissa  and  his  daughter  Ali  Rukhi ;  the 
third  is  a  will,  bearing  date  the  i  ith  Falgoon 
1 269,  by  which  he  appointed  his  wife  to 
be  the  manager  of  certain  ivuqf  properly 
in  default  of  heirs  male  of  his  own  body ; 
and  the  fourth  is  a  will  of  the  same  date, 
under  which  he  appointed  his  wife,  Mr. 
Wise,  and  Mr.  Dunne,  executors  and  mana- 
gers of  the  properly  of  his  daughter  Ali 
Rukhi.  It  is  contended  by  Mr.  Paul,  for  the 
appellant  Ameeroonissa,  that  these  documents 
divert  the  course  of  inheritance,  and  there- 
fore, to  render  them  operative,  it  was  neces- 
sary that  they  should  be  legally  proved ; 
that  the  Judge  has  not  taken  any  legal  evi- 
dence in  support  of  them,  and  the  conclusion 
he  has  come  to,  that  they  are  genuine  docu- 
ments, is  based  on  no  legal  evidence ;  that, 
even  if  genuine,  the  hibbanamah  is  void 
under  the  Mahomedan  Law,  as  seisin  was 
not  given  to  the  donors  at  the  lime,  and  the 
will  in  favor  of  his  wife  is  invalid,  it  hav- 
ing been  made  in  favor  of  an  heir  without 
the  consent  of  the  other  heirs. 

For  the  appellants  In  case  No.  403,  two 
points  are  urged  by  Mr.  Doyne :  first,  that 
the  Judge,  without  taking  evidence,  has 
decided  against  the  legitimacy  of  Wajid 
Ali,  the  posthumous  son  of  Wahud  Ali; 
and,  secondly y  that  the  Judge  has  refused  to 
give  mesne-profits,  though  granted  by  the 
decree. 

The  objections  raised  by  the  appellants 
in  No.  426  are  valid,  and  the  Judge's 
order  must  be  modified.  The  Judge,  before 
pronouncing  on  the  genuineness  of  the 
documents  before  us,  should  have  re- 
quired the  party  propounding  them 
to  prove  them  by  legal  evidence.  The 
fact  of  registration  does  not  establish  the 
genuineness  of  the  documents.  It  is,  how- 
ever, unnecessary  to  send  back  the  case  to 


have  the  hibbanamah  of  loth  Falgoon  1269^ 
and    the  will   of  the   nth   Falgoon    1269^ 
proved:    for,   even   admitting  them   to  bcj 
genuine,  they  are  invalid  under  the  provi*, 
sions  of  the  Mahomedan  Taw.    To  make  A' 
gift  valid,  seisin  is  necessary.     Now,  wbett; 
Wahud  Ali  gave  this  property  to  his  wifi^' 
and  daughter,  it  was  not  in  his  possessiooii 
and  consequently  he  could  not  give  th^ft 
possession,  and   therefore  the  gift  is  void* 
\Se€  Baillie's  Mahomedan  Law,  pages  511 
and  5 1 3,  and  Macnaghten's  Mahomedan  L^v, 
page  50,  Section  4,  and  the  precedents  of 
gifts  in  the  same  volume,  case  6,  page  201  ) 

The  deed  in  favor  of  Abedoonissa,  dated 
I  Ith  Falgoon  1269,  must,  we  think,  be  treat-  \ 
ed  as  a  will.  It  has  all  the  effect  of  a  will,^ 
,and  disposes  of  property  after  the  death  of  I 
the  party  executing  it.  As  such,  it  is  ; 
clearly  inoperative  under  the  Mahomedan  \ 
Law,  whether  it  be  genuine  or  not,  for  we  do  \ 
not  find- that  it  was  executed  with  the  con-^ 
sent  of  the  legal  heirs.  The  rule  is,  "thitj 
'•  a  legacy  cannot  be  left  to  one  of  ihe  \ 
**  heirs  without  consent  of  the  rest."  {^See  \ 
iNIacnaghtcn's  Mahomedan  Law,  Chapter  \ 
Wills,  Rule  3,  case  4.)  Now,  it  is  clear  that  ' 
Abdool  Ali  was  one  of  the  heirs  of  his 
son,  and  that  he  was  not  a  consenting  partj 
to  this  will. 

The  objection  raised  to  the  other  will  of  : 
the  same  date,  appointing  Abedoonissa  and 
Messrs.  Dunne  and  Wise  executors  to  the 
property  of  Ali  Rukhi,  is  not  pressed.  If  she 
died  before  Abdool  Ali,  it  will  be  necessary 
to  determine  whether  he  is  entitled  as  an  heir, 
and  to  what  extent.  We  think,  therefore, 
that  on  the  appeal  of  Ameeroonissa,  No.  426, 
the  case  must  go  back  for  the  Judge  to  take 
evidence  as  to  the  execution  of  the  deed  of 
sale  by  Wahud  Ali  in  favor  of  Dunne  on 
1 2th  Falgoon  1 268,  and  to  determine  whether 
it  was  a  bond-fide  sale.  If  the  sale  be  proved, 
Dunne  will  be  entitled  to  represent  Wahud 
Ali  to  the  extent  of  his  purchase,  and  the 
legal  heirs  and  iheir  representatives  will 
take  the  remainder  according  to  their  re- 
spective shares;  the  share  of  Ali  Rukhi 
from  her  father  will  be  taken  by  her  legal 
representatives. 

With  regard  to  the  other  appeal  on  the 
part  of  Abedoonissa,  No.  403,  we  think  the 
case  must  be  remanded  that  the  Judge  may 
allow  the  appellant  to  produce  evidence  to 
prove  that  Wajid  Ali  is  the  legitimate  post- 
humous son  of  Wahud  Ali,  and,  should  this 
be  the  case,  he  must  be  admitted  to  repre- 
sent bis  father  to  the  extent  of  his  legal 
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iktre  in  his  father's  property  under  the 
Msfaomedan  Law.  On  the  second  point 
nised  in  this  appeal,  we  are  clearly  of 
opiniOD  that  the  decree  intended  to  give 
BKSoe-piofits.  It  in  effect  decreed  the  claim 
d  the  plaintiff  Wahud  Ali.  The  case  will 
le  remanded  to  the  Judge,  to  be  disposed  of 
ky  him  with  reference  to  the  above  remarks, 
ttd  we  think  the  parties  should  pay  their 
own  costs  in  these  appeals. 


The  nth  February  1868. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Sale  of  khas  mehal— Adding*  parties  in  ap- 
peal—Possessory decree. 

Case  No.  66  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Moorshed- 
ahad,  daicd  the  6th  October  1866. 

Messrs.  R.  Watson  and  Co.  and  others 
(Defendants),  Appellants, 

versus 

Kanee  Shuroo  Moyee  (Plaintiff),  Respondent, 

Masrs,  R.  V.  Doyne,  R.  T,  Allan,  and 
7.  6".  Rochfort,  and  Bahoos  Kishen 
Kishore  Ghose,  Juggodanund  Mookerjee, 
tnd  Nil  Monee  ^ein  for  Appellants. 

Mmrs.  G.  C.  Paul  and  f.  T,  Woodroffe,  and 
Bahoos  SreencUh  Doss,  Unnoda  Pershad 
Bomerjtej  Ashootosh  Chatterjee,  and  Bhu' 
iohutty  Churn  Ghose  for  Respondent. 

Suit  laid  at  Rupees  93)73 1. 

A  plaintiff,  suing  for  possession  of  lands  on  the 

Cwtiiat  they  form  part  of  a  khas  mehal  bought  by 
fmnGovcmoaent,  must  prove  that  they  do>  in  fact, 
bm  pan  of  it. 

^lien  a  Collector,  by  order  of  the  Board  of  Revenue, 
•Is  liAiu  mehal  as  of  a  specified  area  and  jumma, 
t>4  borve  on  the  tatojee  under  a  certain  number  and 
■■(^  it  is  the  duty  of  the  Collector  to  point  out  and 
fivt  possession  of  tnat  which  he  has  professed  to  sell. 

P^Rioas  not  parties  in  the  original  suit  are  not  en- 
tifbd  to  have  themselves  added  as  appellants  in  the 
AypdUte  Court. 

Stlon-Karr,  J, — ^Thk  plaintiff  sued,  stat- 
ing that  she  had  bought  from  Govem- 
■Wit  thef  khas  mehal  of  Chur  Doomreah, 
«corded  as  No.  560  in  the  Collectorate 
w*-roll  of  Moorshedabad,  on  the  15th  of 
jioiury  1864;  that  the  said  mehal  was  then 


held  in  lease,  as  it  had  long  been,  by 
Mr.  Dalrympleon  the  part  of  Messrs.  Watson ; 
that,  on  the  termination  of  this  lease,  she 
obtained  possession,  through  the  nazir  and 
an  ameen,  in  May  and  June  1865,  and 
cultivated  the  chur  now  claimed,  by  sowing 
vetches  and  mustard-seed  in  Assin  1272 
(September  1865),  whereon  the  defendants, 
in  the  month  of  Kartick  following,  dispos- 
sessed her  from  15,000  beegahs  of  the  said 
mehal;  and  that  she  has  been  accordingly 
obliged  to  sue  to  retain  possession. 

The  defendants,  Messrs.  Watson  and  Co. 
and  Messrs.  Jardine,  Skinner,  and  Co.,  filed 
separate  written  statements,  which,  however, 
agreed  in  all  material  points.  Their  defence 
was.  that  the  lands  claimed  did  not  form  part 
of  Chur  Doomreah  at  all;  that  this  mehal, 
as  bought  by  the  plaintiff,  contained  beegahs 
10.377- 10-2,  and  no  more  :  whereas  the  lands 
now  claimed  belonged  to  certain  villages  of 
Pergunnah  Goas,  being  lands  which  had  been 
washed  away  prior  to  the  survey  of  1853. 
and  had  again  re-formed  on  their  original 
sites  subsequently  to  that  operation  ;  that  the 
defendants  held  the  land  by  different  titles; 
that  the  plaintiff  had  never  been  in  posses- 
sion for  any  time,  and  had  never  been 
dispossessed ;  and  that  she  had  no  right  or 
interest  in  the  same. 

Ranee  Anund  Moyee  pleaded  that  the 
lands  were  not  part  of  the  Chur  Doomreah, 
which  was  a  resumed  mehal,  and  that  they 
were  situated  outside  its  boundaries.  The 
plaintiff,  in  a  written  statement,  which  we 
observe  she  was  improperly  allowed  to  file 
moie  than  six  weeks  after  the  defendants 
had  filed  theirs,  reiterated  the  statements 
made  in  her  plaint,  and  added  that  the  Go- 
vernment had  been  in  possession  themselves, 
or  by  lease,  of  the  lands  claimed,  as  part  of 
the  resumed  mehal  for  some  24  years;  that 
the  Puddah  River  had  broken  through  the 
chur  somewhere  between  1845  and  1853,  ^"^ 
had  divided  it  into  two  parts  without  de- 
stroying its  continuity;  and  that  the  lands 
claimed  had  been  demarcated  as  part  of  the 
chur,  and  as  belonging  to  Government  by  the 
survey  of  1853. 

The  Principal  Sudder  Ameen  got  over  an 
issue  of  limitation,  and  then  tried  the  suit 
on  the  main  issues  as  to  whether  the  land 
was  part  of  mehal  No.  560,  and  whether  it 
formed  part  of  the  plaintiff's  purchase,  or 
whether  it  was  an  accretion  to  the  villages  of 
the  defendants,  known  as  Majhiadiar  and 
others. 
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The  Principal  Sudder  Ameen  also  deputed 
an  ameen  to  the  spot ;  and,  relying  on  his 
map  and  lengthy  report,  as  well  as  on  the 
other  evidence  filed  in  the  case,  and  on  the 
depositions  of  witnesses,  decided  that  the 
lands  claimed  .belonged  to  Chur  Jazeera 
Doomreah,  and  that  they  had  been  bought  by 
the  plaintiff,  who  was  consequently  entitled 
to  a  decree. 

In  appeal,  the  case  has  been  fully  argued 
by  Mr,  Doyne  for  the  appellants,  Messrs. 
Watson  and  Co.,  and  by  Messrs.  Paul  and 
Woodroffe  for  the  plaintiff.  Mr.  Rochfort 
also  appeared  for  Ranee  Anund  Moyea,  but 
practically  on  the  same  side  and  to  the  same 
effect  as  Mr.  Doyne. 

Baboo  Kishen  Kishore  Ghose  put  in  a 
claim  to  be  heard  on  the  part  of  Govern- 
ment as  intervenor,  and  also  on  the  part  of 
the  Court  of  Wards. 

It  seems,  to  go  back  to  the  origin  of  the 
lands,  that  in  1838  and  1842  resumption- 
proceedings  were  instituted  by  Government 
for  Chur  Doomreah,  which  was  then  claimed 
by  certain  parties  as  belonging  to  Kidderpore, 
in  Pergunnah  Goas ;  and  it  was  decided  by 
the  Special  Commissioner  that  the  said  chur, 
of  which  the  area  was  stated  to  be  6,179 
beegahs,  belonged  to  Government.  Accord- 
ingly, the  chur  was  resumed,  and  was  leased 
out  to  Mr.  Dalrymple  as  the  representative 
of  Messrs.  Watson,  for  various  periods,  the 
first  of  which  dated  from  October  184 5,  while 
the  last  ended  in  1865.  The  chur  at  its 
first  settlement,  was  staled  to  contain  6,179 
beegahs,  and  the  jumma  assessed  was  Ru- 
pees 2,294-9-10. 

The  documents  filed  in  this  case  are  some- 
what voluminous,  but  the  main  issue  to  be 
tried  is,  after  all,  what  was  the  nature  and 
extent  of  the  plaintiff's  purchase  from  the 
Government  irr  January  1864?  Did  the 
lands  now  in  dispute  form  part  of  the  Go- 
vernment khas  mehal  No.  560,  and  were 
they  held  by  Government  and  parted  with  to 
the  plaintiff  by  the  sale  of  its  rights  ? 

The  plaintiff's  case,  as  laid  in  her  plaint, 
was  that  she  purchased  the  lands  in  ques- 
tion, and  that  she  obtained  khas  possession 
of  the  chur^  including  these  lands,  though 
she  was  soon  after  dispossessed  by  the  ser- 
vants of  the  defendants.  • 

The  mehal  No.  560  is  one  of  those  which 
are,  at  certain  periods,  offered  to  the  public 
for  sale  by  Notification  in  the  Government 


Gazettes^     formally     published     under    the 
authority  of  the  Board  of  Revenue. 

The  Notification  regarding  this  mehal  ia 
the  Government  Gazette  is  as  follows :  — 
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In  the  Lotbundee  the  same  area  is 
stated. 

No  area  is  specified  in  the  deed  of  sale, 
nor  is  there  any  attempt  to  fix  or  define  the 
boundaries,  or  to  specify  the  extent  of  this 
mehal  otherwise  than  by  the  area  in  so 
many  beegahs.  The  plaintiff,  out-bidding 
several  competitors,  purchased  the  mebal 
for  about  50,000  rupees,  and  her  present 
claim  would  make  in  some  26,000  beegahs 
in  extent. 

After  purchase,  complaints  arose  in  the 
way  not  unusual  in  these  cases,  and  the 
matter  terminated  bv  the  defendants  being 
retained  in  possession  by  the  orders  of  ibe 
Magistrate  under  Section  318  of  the  Cri- 
minal Procedure  Code. 

The  part  which  the  defendants  say  is  the 
real,  and  the  whole  of,  Chur  Doomreah,  is 
marked  in  yellow  in  the  map  of  the  ameen. 

It  is  separated  from  the  spot  now  in  con- 
tention by  a  stream  or  srota^  and  it  is  not 
denied  by  the  plaintiff  that  the  undisputed 
portion  now  held  by  her  contains  an  area 
fully  equal  to  the  area  described  in  the 
Notification  and  Lotbundee  which  preceded 
the  sale. 
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The  main  contention  which  has  been 
j»sed  in  this  appeal  depends  on  the  effect 
qI  the  sale- proceedings,  as  well  as  on  that 
of  the  survey-proceedings  in  1853-54,  and 
certain  proceedings  of  the  Collector  in 
1855-56,  when  a  dispute  arose  as  to  the 
txleiit  of  the  chur  then  leased  to  Mr. 
Dalrmple,  to  which  proceedings  we  shall 
more  particularly  allude. 

It  is  perfectly  true  that,  in  the  survey - 
nup  of  1853.  tlie  whole  of  the  part  now 
claimed  by  the  plaintiff  is  designated  as 
*•  Chur  JazeeraDoomreah,"  and  that  it  forms 
there  one  continuous  piece  running  from 
east  to  west  with  the  main  stream  of  the 
Ganges  on  its  north  and  a  branch  to  the 
south. 

It  is  also  true  that,  at  the  time,  the  number 
of  the  mehal  was  changed  from  306  to 
560,  and  that  its  extent  was  estimated  by 
the  officers  of  the  Department  to  be  28^000 
beegahs  —  an  extent  which  would  fully 
cover  both  the  disputed  and  the  undisputed 
lands. 

But  this  survey  was  made  when  there 
V2S  no  dispute  or  discussion  of  any  kind 
as  to  the  limits  of  the  chur. 

The    proceedings    of    the     Collector   in 
1855-56  are  much  more  important.     About 
Ihii  lime  Mr.  Dalrymple,  as  lessee  of  the 
Government,  had  complained  to  the  Revenue 
Authorities  in   regard  to  this  chur,   stating 
Uut  the  land  on  the  west  had  washed  awav, 
and  that  on  the  east  had  accreted  ;  while  a 
fiDcIamation  in  regard  to  a  different  chur 
fci'l  induced    the   ryots   to   withhold     their 
rents,  an  J  an  ameen,   who  was  sent  to  the 
spot,  also  reported  that  ]\Ir.  Dalrymple  was 
preventing  him  from  making  certain  measure- 
ments which  he  wished  to  make  of  the  lands 
as  appertaining   to   Kidderpore    and   other 
mouzahs.     The  whole  contention  of  Dalrym- 
ple was,  then,  that  the  lands  actually  formed 
I  part  of  the  Government  chur^  of  which 
lie  »as  the  lessee  ;  but,  though  such  a  con- 
tention was  apparently  favorable  to  the  in- 
terests  of    Government,   the   result  of   the 
Collector's   enquiry,   which    was    very   full, 
»u  that  the  said  lands  were  not   part  of 
ilic  chur ;   and    it   is    perfectly   clear   and 
indisputable   that,  after  this  full   investiga- 
tion, the  disputed  Chur  Doomreah,  with  its 
accretions   up   to  the  channel  on  the  east, 
vfcch  channel  now  forms  the  western  bound- 
ary of  the   piece   in   dispute,   was    settled 
»flh  Mr.  Dair}'mple  for  a  period  of  10  years. 
*ttd  that  the  part  of  the  chur  further  to  the 


east,  and  now  in  dispute,  was  excluded  from 
the  settlement,  and  was  left  in  the  hands 
of  Mr.  Dalrymple,  to  be  held  by  him  under 
some  other  title,  which  perhaps  is  not  very 
clear. 

The  Lower  Court,  in  the  first  part  of  its 
judgment,  alludes  to  these  proceedings,  but 
says  that  they  did  not  constitute  a  judicial 
award,  and  that  the  Colleftor  did  not  find 
that  the  excluded  lands  did  not  belong  to 
Chur  Doomreah. 

What  is  quite  clear  is,  that  from  that  time 
the  Government  ceased  to  have  any  con- 
nexion with  this  part  of  the  chur  in  ques- 
tion. The  chur  was  again  leased  to  Mr. 
Dalrymple  after  the  investigation  of  1855-56 
at  a  jumraa  of  Rupees  2,409-13-11,  and  its 
area  was  then  stated  by  the  ameen  of  the 
day  to  be  11,381  beegahs,  which,  allowing 
for  deductions  of  748  beegahs  for  jungles, 
roads,  and  so  forth,  would  make  the  extent 
very  nearly  to  correspond  with  the  extent 
described  in  the  Notification  of  the  sale  as 
that  of  the  whole  mehal. 

It  is  contended  by  Mr.  Paul  for  the  plaint- 
iff that,  in  spite  of  the  refusal  of  the  CoUeftor 
to  take  these  lands  into  account  as  part  of 
the  Chur  Doomreah,  Mr.  Dalrymple  still 
continued  to  hold  them  as  ijaradar  on  the 
part  of  Government;  that  he  had  alwa}s 
dealt  with  these  lands  as  part  of  the  leased 
mehal,  and  had  sub-leased  out  to  one  Ram 
Mundul  the  right  of  cutting  grass  over  the 
whole  area,  as  is  shown  by  the  pottah  given 
to  Ram  Mundul :  and  that  the  defendants 
have  not  proved  that  Mr.  Dalrymple  held 
these  lands  as  part  of  Habaspore,  Surendar- 
pore,  Kidderpore,  or  other  villages  to  the 
south  of  the  lands  in  dispute,  and  separated 
I  from  the  same  by  a  branch  of  the  River 
Puddah  with  high  banks  on  the  southern 
side. 

Much  stress  has  also  been  laid  by 
Mr.  Paul  on  the  full  investigation  of 
the  ameen  in  the  present  case,  which 
terminated  in  the  plaintiff's  favor;  on  the 
various  maps  filed  in  the  suit,  commencing 
with  the  resumption-map  of  1842.  and  end- 
ing with  the  map  drawn  in  this  suit ;  on 
the  evidence  of  the  witnesses  taken  both  by 

■  the  ameen  and  by  the  Lower  Court ;  and  on 
all  the  probabilities;  and  Mr.  Paul  contends 

!  that  it  is  clearly  proved,  from  all  this  mass  of 
evidence,    that    the    whole    chur^    including 

,  ihe  lands  in  dispute,  formed  for  many  years 
one  continuous  piece  of  alluvial  land,  until 
a  small  branch  of  the  big  river  broke  in 
somewhere  in  1853.  and  divided  the  chur  into 
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two  parts  ;  and  that,  subsequently,  owing  to 
other  changes,  the  said  sroia  became  two 
streams,  now  known  as  Chiimaree  and  Ohun- 
chunnia,  and  clearly  demarcated  by  the 
ameen. 

It  may  be  admitted  for  the  plaintiff  that, 
in  spite  of  certain  discrepancies  in  the  evi- 
dence of  the  witnesses,  it  is  quite  possible 
that  the  chtir  did  form  originally  somewhat 
in  the  manner  alleged  by  her ;  that,  at  any 
rate,  whether  her  account  of  the  formation 
be  accurate  or  not,  the  chur  was  for  a  long 
time  one  long  alluvial  formation  broken  here 
and  there  by  small  streams,  but  stretching 
from  west  to  east,  with  a  greater  or  less  area 
varying  with  the  changes  of  the  river;  and 
that,  at  whatever  time  the  two  streams  which 
now  cut  through  it  from  north  to  south  did 
form,  the  said  chur  was  at  all  times  sepa- 
rated from  the  villages  in  Pergunnah  Goas, 
held  by  the  defendants  under  various  titles, 
by  a  branch  of  the  Puddah  of  some  extent 
which  has  only  of  late  years  become  ford- 
able  in  particillar  places  and  at  particular 
times  of  the  year.  The  survey-map,  how- 
ever, would  seem  to  show  that  in  1853-54  the 
part  now  in  dispute  had  already  been  severed 
from  the  island  which  had  been  resumed,  and 
which  was  known  as  Jazeera  Doomreah ;  and 
this  may  explain  a  fact  prominent  in  the 
contention,  and  quite  beyond  dispute,  viz., 
that  for  at  least  10  years  prior  to  suit  the 
chur  has  not  been  treated  or  dealt  with  by 
the  Government  or  its  officers  as  one  conti- 
nuous chur  of  some  26,000  beegahs  in  ex- 
tent ;  that  the  western  part,  over  which,  from 
that  date,  the  Revenue  Authorities  claimed  to 
exercise  any  acts  of  ownership,  has  never, 
for  that  period,  exceeded  in  round  numbers, 
and  without  allowing  for  deductions,  1 1,000 
beegahs ;  and  that  the  plaintiff  is  bound  to 
show,  by  the  clearest  evidence,  that  Govern- 
ment had  the  power  to  part  with,  did  intend 
to  part  with,  and  did  actually  part  with, 
the  great  piece  now  in  dispute,  of  some 
15,000  beegahs,  as  portion  of  the  mehal 
when  it  sold  its  zeiiiindaree  of  the  same. 

The  Notification  of  the  sale,  though  no 
boundaries  were  specified  then  or  subse- 
quently, is  very  positive  and  specific  as  to 
the  actual  area,  and  it  is  wholly  impossible 
for  us,  looking  to  the  well-known  pradice 
in  regard  to  these  sales  of  khas  mehals,  to 
separate  the  subsequent  certificate  of  sale 
from  the  advertisements  by  which  the  Go- 
vernment invited  intending  purchasers  to 
come  forward  and  invest  their  money  in 
zemindaries  of  a  certain  well-known  and,  it 
may  be  said,  an  accurately  defined  extent. 


But  the  plaintiff  lays  stress  on  certattt 
proceedings  of  the  Colledor  which  took 
place  after  the  purchase  of  the  plaintiff. 
when  she  applied  to  him  for  some  assistanof! 
in  obtaining  possession.  The  CoUedor,  pce^ 
mising  that  he  took  steps  in  the  matter  onl^ 
to  assist  the  plaintiff,  and  without  accepting j 
any  responsibility  on  the  part  of  the  Go»j 
vernment,  direded  an  ameen  to  give  thtt 
plaintiff  possession  according  to  the  survef*^] 
map  of  1853;  and  nominal  possession,  as  itl 
appears  to  us,  was  given  accordingly. 

But,  not  to  say  that  the  area  defined  \% 
the  survey-map  of  1853  does  not  and  cannofti 
correspond   with  the  present  extent  ci  tbo 
chur,  it  is  quite  certain  that  we  cannot  ac* 
cept  any  unusual  and  irregular  proceedings 
of  this  kind,  for  they  certainly  deserve  that 
charade r,  as  settling  the  question.     Nor  can 
we  refuse  to  consider  these  same  proceedings 
in  connection  with  what  was,  and  must  have 
been,  the  intention  of  Government  in  parting  i 
with   its   rights.     If  the   Colledor  took  on  ; 
himself  to  order  that  possession  should  be 
given  to  the  plaintiff  according  to  the  former 
Thakbust  map,  or  to  any  other,  without  due 
reference  to  subsequent  proceedings  of  the 
Revenue  Authorities,  equally  formal  in  char- 
ader,  we  must  consider  whether  that  posses- 
sion was  what  the  higher  Revenue  Authori- 
ties intended,  and  whether  it  was  the  posses- 
sion  of  what  the  Notification  and  the  sale  of 
the  mehal  had  really  conveyed. 

It  is  quite  impossible  for  us  to  accept  the 
direftion  of  the  Colleftor  as  conclusive  <A 
the  matter,  when  we  find  that  little  more 
than  10,000  beegahs  were  notified  as  the 
extent  of  the  Government  estate,  when  the 
plaintiff  is  clearly  in  possession .  of  that 
amount  already,  and  when  she  has  under- 
taken to  make  out  her  title  to  the  additional 
15,000  beegahs  which  she  claims  as  part  of 
her  purchase. 

On  this  part  of  the  case,  we  may  remark 
that  we  do  not  put  the  slightest  faith  In  the 
evidence  as  to  ads  of  ownership  exercised  by 
the  plaintiff,  such  as  sowing  mustard  and 
other  cold-weather  crops  on  the  chur^  after 
she  had  obtained  possession  by  the  ameen 
deputed  by  the  Colledor  in  the  manner 
indicated.  Such  a  proceeding,  in  the  face 
of  the  long  and  undisturbed  possession  held 
by  the  defendants,  who  are*  parties  like- 
ly to  watch  their  own  interests  carefully, 
and  who  have  abundant  resources  at  their 
disposal,  would  be,  in  itself,  violently  im- 
I  probable,  and  would  require  to  be  supported 
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Ijf  the    very    besl   and   most    irrefragable 
^kfeoce. 

The  depositions  of  witnesses    regarding 
acts  of  possession  are  very  vague  and 
and  inconclusive,  and  are,  besides, 
jflK^gether  unreliable. 

Thus,  on  this  part  of  the  case,  which  it 
iras  for  ihe  plaintiff  to  prove,  and  in  which 
Ae  must  make  out  her  tiile,  I  am  quite  sa- 
t&6ed. 

///. — ^Tbal  It  was  not  the  intention  of  the 
RcTcnue  Authorities  and  of  the  Government 
10  part  with  ihis  portion  of  the  chur  as  be- 
lo^ng  to  their  khas  mehal  No.  560;  that 
Ihey  bad  long  ceased  to  regard  it  as  forming 
put  of  the  same,  and  had  waived  *  their 
i%ht8  to  il,  if  they  ever  had  any ;  and  that. 
IIk  plaiBtif!,  standing  in  the  shoes  of  Govern- 
■em,  cannot  pretend  to  take  more  than  what 
Ae  Government  in  very  express  terms 
igreed  to  give  her,  or  than  what  she  got 
irticn  she  openly  bid  for  a  mehal  of  10,377 
iwegmhs  in  extent. 

2nd, — That  the  plaintiff,  who  has  not 
come  in,  we  must  observe,  under  Section  15 
d  Act  XIV.  of  1859,  to  be  summarily  re- 
placed in  possession,  but  who  has  come  for- 
ward to  prove  her  right  and  title,  cannot  ask 
*s  to  replace  or  retain  her  in  possession,  on 
the  ground  that  her  possession  over  these 
IntOoo  beegahs  was  a  possession  in  due 
course  of  iaw  or  of  right,  from  which  she 
hu  been  violently  and  unjustly  ejected. 

Her  possession,  as  we  have  shown,  was  no 
nbstantial  reality;  that  is,  she  never  exer- 
OKd  the  acts  of  ownership  which  she  pleads, 
■d  her  nominal  taking  possession  of  what 
^  have  shown  was  never  sold  to  her  is  at 
kist  quite  as  tortuous  and  void  of  right  as 
d«  has  contended  that  of  the  defendants  to 
lave  been  since  1856. 

On  the  question  of  replacing  in  posses- 
aoQ  plaintiffs,  who  were  unable  to  prove 
lUc  title,  but  who  pleaded  that  they  had 
been  put  out  of  possession  wrongfully 
Vjr  the  act  of  the  defendants,  who  had  them- 
selves no  title,  the  following  cases  have 
been  quoted  :— 

Sadder  Dewanny  Adawlut,  1858,  p.  392. 

Ha/s  Reports  for  1862,  p.  41. 

Legal  Remembrancer,  Vol.  I.,  27th  May 
1S64. 

Weekly  Reporter,  1864,   page   243:   \ol. 

m  p.  387. 

Hay's  Reports,  page  200,  Volume  for  1862. 

[       Bat  it  is  unnecessary  for  us  to  go  into 

^^  cases  at  length,  or  to  examine  the 


arguments  and  inferences  which  Mr. 
Woodroffe,  for  the  plaintiff,  has  based  upon 
them.  The  present  case  has  no  affinity 
with  any  of  them,  it  being  that  of  a  plaintiff 
who,  as  we  have  shown,  obtained  a  mere 
nominal  possession,  followed  by  no  exercise 
of  ownership  whatever  of  that  to  which  she 
had  no  right  at  all. 

Neither  is  it  necessary  for  us  to  examine 
at  length  that  part  of  the  case  which  was 
raised  by  Mr.  Doyne  for  the  appellants,  to 
the  effect  that,  on  the  evidence  of  the  maps, 
the  enquiries  made  at  different  times,  and 
the  depositions  of  the  witnesses,  the  land, 
whatever  may  have  been  its  origin  or  pre- 
vious changes,  now  belongs  to  the  defend- 
ants, inasmuch  as  the  channel  between  it 
and  the  villages  admittedly  held  by  the 
defendants  is  now  fordable,  and  that  the 
said  land  is  consequently  an  adjunct  to  their 
estates. 

On  this  point  the  following  decisions 
were  quoted  :  Weekly  Reporter,  Vol.  IL, 
pp.  34  and  132  ;  V.,  p.  283. 

As  just  observed,  however,  it  is  not 
necessary  to  decide  the  case  by  referring 
to  these  judgments  in  detail,  or  by  considera- 
tion of  how  far  the  principles  which  they 
undoubtedly  lay  down  for  the  guidance  of 
the  Courts  are  applicable  to  the  facts  now 
disclosed  or  established  by  the  evidence  on 
both  sides. 

The  real  issue  of  the  case  (which  is, 
shortly  put,  what  did  the  Government  sell, 
and  the  plaintiff  buy,  and  to  what  is  she 
entitled?),  though  not  very  clearly  raised  by 
the  defendants'  written  statements,  was  raised 
at  the  hearing,  and  was  properly  put  in 
issue,  though  the  Lower  Court  was  led  away 
by  the  ameen's  report,  which  dealt  with 
matters  beyond  that  officer's  competence,  and 
it  disposed  of  this  issue  rather  summarily, 
and  without  perceiving  its  important  and 
essential  bearing  on  the  merits  of  the  con- 
test. It  is,  too,  perfectly  possible  that  an 
examination  of  the  chur  in  1855,  6th  May, 
fully  satisfied  the  Collector  that  Govern- 
ment had  really  no  right  in  the  part  then 
excluded  ;  at  any  rate,  he  was  so  satisfied, 
and  he  abandoned  the  Government  claim. 

On  the  whole,  we  are  fully  satisfied  that, 
whatever  may  have  been  the  origin  of  the 
chur,  or  the  effect  of  the  changes  in  the  river 
on  its  formation  and  accretion,  the  Govern- 
ment, after  the  fullest  enquiry,  expressly 
waived  any  possible  claim  to  the  land  in 
'  dispute  so  far  back  as  1856,  when  it  conferred 
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the  last  ten  years'  lease  on  the  defendants ; 
that  it  again  formally  recognized  the  extent 
of  the  chur  to  be  that  of  the  land  now  undis- 
puted, and  in  ihe  plaintiff's  possession,  when 
it  notified  the  sale  of  an  area  of  10,377 
beegahs  10  cottahs  and  2  chiltacks ;  and  that 
it  thereby  practically,  again,  ratified  the 
Collector's  deliberate  proceedings  of  1 855-56 : 
that  the  plaintiff  is  bound  by  these  formal 
acts  of  the  Government  ;  that  any 
act  of  ihc  Collector,  directing  possession 
to  be  given  according  to  a  survey  which 
was  made  before  those  proceedings,  and 
at  a  time  when  there  was  nothing 
in  dispute,  must  be  looked  at  by  the  light 
of  the  sale  and  of  proceedings  preliminary 
to  the  sale  ;  and  that,  on  the  whole,  it 
was  never  the  intention  of  the  Government 
to  give,  nor  could  it  be  possible  for  the 
plaintiff  to  take,  anything  more  than  the 
spot  marked  in  yellow  in  the  ameen's  map, 
and  bounded  on  the  east  by  the  stream  known 
as  Chilmaree. 

In  this  view,  the  suit  of  the  plaintiff 
should  have  been  dismissed,  and  1  would 
decree  the  appeal  in  the  defendants'  favor 
with  all  costs. 

Government  should  not  have  appeared 
in  any  capacity,  and  should  be  struck  alto- 
gether out  of  the  record,  paying  its  own 
costs. 

Macpherson,  J. — The  plaint  id's  case,  as 
stated  by  her  in  her  plaint,  is  that  she,  on 
the  15th  January  1864,  purchased  the  Go- 
vernment khas  mehal,  "the  island  Chur 
**  Doomrcah,  recorded  No.  560  in  the  rent- 
"  roll  of  the  Collectorate  of  the  District  of 
*'  Moorshedabad  ;"  that  the  Government  had 
concluded  successive  farming  settlements  of 
the  said  mehal  with  ]Mr.  Dalrymple;  that 
the  term  of  Mr.  Dalrymple's  lease  expired 
on  the  30ih  April  1865;  ^^^^  ^^^^  plaint- 
iff "  held  the  proprietary  right  "  from  the 
date  of  her  purchase  till  the  end  of  the  lease, 
and  that,  on  the  expiry  of  the  lease,  ?he  got 
actual  possession  *'as  per  boundaries  speci- 
fied in  the  Thak  map  of  1853 ;"  that  she  be- 
gan to  cultivate  and  sow  crops  on  the  land  ; 
and  that  thereupon  the  defendants  ousted  her 
from  about  15,000  beegahs  of  the  land  of 
which  she  had  just  been  put  in  possession, 
and  which  appertained  to  the  mehal  pur- 
chased by  her.  She  therefore  sued  to  re- 
cover possession  of  the  15,000  beegahs  of 
which  she  was  so  disposseiised. 

The  first  and  most  important  issue  sug- 
gested by  this  plaint  is  whether  the  plaintiff, 
who  claims  this  land  solely  on  the  strength  I 


of  her  title  as  purchaser  from  Government, 
did,  in  fact,  purchase  the  disputed  land% 
when  she,  on  the  15th  of  January  1864^ 
bought  Chur  Doomreah,  No.  560  in  thei 
towjee.  If  the  importance  of  this  issued 
had  been  sufficiently  kept  in  view  bj  th« 
Lower  Court,  the  case  might  have  beeoj 
disposed  of  comparatively  speedily  and 
easilv.  \ 

It  was  contended  for  the  respondent  that 
this  issue  was  raised  for  the  first  time  before 
us  in  appeal.  But  this  is  not  so.  In  the  written- 
statement  of  the  defendants  it  is  raised  in-: 
directly,  though  not  expressly,  a&  it  ought  to 
have  been.  But  it  is  one  of  the  issues  which 
were  distinctly  laid  down  for  trial,  and  were 
tried  and  decided  expressly,  by  the  Lower 
, Court.  There  is,  therefore,  no  reason  why 
the  objection  should  not  be  taken  now. 

In  her  plaint  the  plaintiff  states  that,  at 
the  time  of  her  purchase,    Mr.  Dalrymple- 
held  a  lease  of  the  property,  which  lease  did 
not   expire   till    the    3Dth    April     1865.    It; 
appears  to  me  that  that  lease,  and  the  pro-; 
ceedings  which  preceded  and  attended  the? 
granting   of   it,    show    very   clearly   what  U 
was  that  the  Government  intended   to  sell, 
and  the  plaintiff  intended  to  buy,  at  the  sale 
of  the  15th  January  1864. 

Mr,  Dalrymple  had  an  ijara  of  Char 
Jazeera  Doomreah  for  the  10  3*ears  from 
1252  to  1 261.  When  his  lease  expired  in 
1 26 1  (or  1854),  the  Government  made  a 
fresh  measurement  and  settlement  of  the 
chur^  which  resulted  in  the  chur  being  de-  ^ 
clared  to  contain  11,381  beegahs  2  cotlahs 
of  land,  less  certain  deductions  for  waste, 
and  the  chur  was  then  re-let  to  Mr.  Dalrvra- 
pie  at  a  jumma  of  Rupees  2,677-10-1,  less 
Rupees  267-12-2  collection-expenses,  for  a 
term  of  10  vears  from  the  ist  Mav  185^. 
In  the  course  of  these  proceedings,  various 
other  chur  lands  (which  are  now  represent- 
ed, more  or  less,  by  the  land,  the  subject  of 
the  present  suit),  lying  to  the  eastward  of 
the  lands  measured  and  re-let  as  above,  were 
expressly  excluded  from  the  settlement  as 
not  belonging  to  the  Chur  Jazeera  Doomreah. 

This  is  clear  from  the  proceedings  of  the 
Revenue  Authorities  which  are  in  evidence, 
and  in  particular  from  the  roobookary  of  the 
Collector  of  Moorshedabad,  dated  3olh  Janu- 
ary 1856,  and  that  of  the  Commissioner  of 
the  Nuddea  Division  of  the  I5lh  March 
1856.  The  Commissioner  confirmed  the 
lease  for  10  years  from  the  ist  May  1S55, 
which  the  Collector  had  given  to  Mr. 
Dalrymple,     and     in     the     roobookary    in 
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vhicb  he  does  so,  he  thus  stated  the 
position  of  the  Chur  Doomreah :  "The  chur 
'-"has  now  been  found  to  contain  11,381 
.•bcegahs  6  coltahs  21  chiitacks,  from 
J**  which,  deducting  748  beegahs  6  cottahs 
**  17I  chiitacks  for  unculturable  waste  lands, 

•  there  remain  10,632  beegahs  15  cottahs  and 
f**  15  cbitiacks;  out  of  this,  10,377  beegahs 

*  10  cottahs  2  chiitacks  have  been  assessed  at 
"Rupees  2,661-7-2,  and  255  beegahs  8  cot- 
••tahs  and  15  chittacks  at  Rupees  16-2-41, 
^  thus  making  a  total  j  urn  ma  of  Rupees 
**  2,677-10-0  on  the  whole  area  of  the  chur. 
"  Deducting  Rupees  267-1 2-2  from  the  whole 
**]amma  for  collection  and  other  charges 
*•  at  the  rate  of  10  per  cent.,  there  remains 
"a  net  jumma  of  Rupees  2,409-13;  and 
**  a  farming  settlement  on  that  jumma  has 
••  been  recommended  with  the  former  ijara- 
••  dar,  Mr.  Dalrymple,  for  10  years,  commenc- 
•*lng  from  the  ist  May  1855  to  3oih  April 
•'1S6;;' 

■  These  proceedings  show,  in  my  opinion, 
conclusively,  that  Chur  Doomreah,  at  the  time 
Dalrymple's  last  lease  was  granted,  consisted 
(so  far  as  the  Government  Authorities  were 
concerned)  only  of  that  portion  of  the  chur 
faiids  which  had  been  measured  and  mapped 
ascontaining  1 1,38 1  beegahs  6  cottahs  and  1 2 
chittacks.  As  to  the  identity  of  that  portion 
of  the  chur^  there  is  not  any  real  question ; 
asdthat  is  the  estate  which  the  plaintiff  pur- 
diased  from  Government,  and  of  which  she 
B  accordingly  now  (as  she  admits)  in  pos- 
session. 

Chur  Jazeera  Doomreah  being  thus  under 
lease  to  Dalrymple,  the  Government  in  1864 
advertised  the  khas  mehal  for  sale.  In  ad- 
TCrtising  the  sale  in  the  Government  Gazette^ 
it  is  stated  that  the  sale  is  to  be  made  under 
the  amhority  of  the  Board  of  Revenue,  and 
a  description  of  the  properly  to  be  sold  is 
given  in  the  usual  tabular  form.  The  details 
given  aie  as  follows  : — 

"No.  of  Lot — I ;  No.  in  the  Towjee — 560. 

"Name — Doomreah  Jazeera,  Pergunnah 
'Goas.  Area,  10,377  beegahs  10  cottahs  2 
''chiitacks.  Revenue,  2,469-13-11.  Upset 
"price,  Rupees  4,819-11-10." 

•  The  plaintiff  was  declared  the  purchaser 
far  Rupees  50,000,  and  she  got  a  certificate 
<tf  sale  from  the  Collector  in  the  following 
terms:— 

"I  do  hereby  notify  that  the  undermention- 
"ed  Government  khas  mehali  in  the  District 

Vol.  IX. 


' "  of  Moorshedabad,  at  a  public  sale  held  in  the 
*'  Collectorate  of  Moorshedabad,  under  orders 
"of  the  Board  of  Revenue,  No.  125,  dated 
"September  22nd,  1863,  has  been  purchased 
"by  Ranee  Surnomoyee  as  shebaitof  Lukhe- 
"narain  Dutt  Thakoor,  5th  February  1864 
"(24th  Magh  1270)." 


No.  of  Towjee. 


Name  of  Mehal. 


Sudder  Jumma. 


560 


Chur  Doomreah, 
'    Pcrgh.  Goas. 


Rs.  2,469-13-11. 


(Sd.)  C.  MACKENZIE, 
Collector  0/  Moorshedabad, 

The  plaintiff,  not  content  with  having 
got  possession  of  the  10,377  beegahs  10  cot- 
tahs and  2  chittacks  sold  to  her,  seeks  in  this 
suit  to  get  a  decree  for  about  15,000  beegahs 
in  addition  thereto.  Her  contention  is  that 
she  did  not  buy  any  limited  area  such  as 
10,377  beegahs  10  cottahs  and  2  chittacks, 
but  that  she  bought  "  Chur  Jazeera  Doom- 
reah'' generally,  whatever  might  be  its  area; 
that  the  lands  she  sues  for  do,  in  fact,  ap- 
pertain to  Chur  Jazeera  Doomreah;  and  that, 
therefore,  she  has  a  right  to  get  possession 
of  them. 

Evidence  has  been  gone  into  to  show 
that'  the  whole  chur  representing  (more 
or  less)  the  lands  now  sued  for  were,  prior 
to  the  granting  of  the  last  lease  to  Dalrym- 
ple, dealt  with  by  Government,  and  occu- 
pied by  Dalrymple,  as  forming  part  of  Chur 
Doomreah. 

It  may  be  that  this  was  so,  and  it  may 
also  be  that,  in  the  thak  and  survey,  prior  to 
the  granting  of  the  last  lease  to  Dalrymple, 
the  estate  numbered  560  in  the  towjee,  and 
included  all  the  lands  which  the  plaintiff  says 
it  did.  Nevertheless,  if  these  facts  are  so, 
they  do  not  prove  the  plaintiff's  case. 

There  is  nothing  to  show  that,  at  the  time 
of  the  sale  to  the  plaintiff,  the  lands  now 
sued  for  were  included  in  the  estate  known 
as  No.  560  in  the  towjee.  Their  having 
been  so  included  in  1853  and  1854,  and 
prior  thereto,  does  not  prove  that  they  were 
so  in  1864 ;  and  the  proceedings  of  the  Col- 
lector and  Commissioner  in  1856  lead  to 
a  directly  opposite  conclusion.  From  the 
sale-advertisement  and  certificate  of  sale, 
it  would  appear  that  the  Government  khas 
mehal  Chur  Doomreah  was  known  on  the 


266 


Civil 


THS  WSSKLT  RIPORTKR. 


Rulings, 


[Vol.  IX. 


towjee  as  No.  560.  But  it  appears  from 
the  proceedings  of  1856  what  really  was 
Chur  Doomreah,  and  what  was  its  area  in  the 
opinion  of  the  Government  Revenue  Author- 
ities. And  it  appears  from  the  sale-adver-  j 
tisement,  and  the  certificate  of  sale,  that  it 
was  the  estate  as  settled  by  the  Collector 
and  the  Commissioner  in  1856  that  the 
Government  intended  to  sell,  and  the  plaint- 
iff intended  to  purchase,  in  1864;  for  the 
name  of  the  estate  is  the  same,  the  area  is 
the  same,  and  the  jumma  reserved  is  the 
same. 

The  fact  of  a  larger  area  having  been 
once  included  in  or  occupied  with  the  estate 
is  no  reason  why  that  area  should  not  have 
been  subsequently  reduced  or  abandoned  by 
Government,  who,  as  the  proprietor,  could 
sub-divide  and  deal  with  the  property  at 
pleasure. 

It  is  suggested  that  the  Revenue  Author- 
ities were,  in  1855  and  1856,  dealt  with 
unfairly  by  Dairy mple  and  others,  whom  the 
defendants  represent;  and  it  is  said  that  the 
Government  was,  in  fact,  defrauded  when  it 
declared  Chur  Doomreah  to  contain  only 
1 1,381  odd  beegahs.  But  the  question  is  not 
whether  the  interests  of  Government  were 
neglected,  or  how  far  Government  was 
defrauded  in  1856,  but  whether  or  not  the 
lands  now  sued  for  passed  from  Government 
to  the  plaintiff  under  the  sale  of  1864. 

But  it  is  said  that  the  Government  have 
admitted  that  the  construction  which  the 
plaintiff  puts  upon  her  purchase  is  the  cor- 
rect one,  for  that  the  Collector  himself 
subsequently  (on  the  8th  of  June  and  6ih 
of  July  1865)  directed  that  she  should  be 
put  in  possession  of  Chur  Doomreah  accord- 
ing to  the  Thakbust  map.  The  Collector 
did  make  such  an  order  upon  the  plaintiff^s 
application.  But  he  had  no  possible  au- 
thority to  do  anything  of  the  sort.  For 
the  Thakbust  map  referred  to  was  an  old 
map  prepared  in  1853  or  1854,  prior,  at  any 
rate,  to  the  proceedings  of  1856,  which  fixed 
the  limits  of  the  chur,  and  declared  the 
area  to  be  (with  deductions)  10,377  beegahs 
10  cottahs.  The  Collector,  in  making  such 
an  order,  acted  in  direct  contravention  of 
the  authority  he  had  received  from  his 
immediate  superiors,  who  had  directed  the 
sale  of  the  estate  in  the  manner  shown  in  the 
sale-advertisement;  and  his  act  cannot  add 
to  or  detract  from  the  rights  acquired  by  the 
plaintiff  under  the  contract  of  sale.     « 

Moreover,  the  Collector,  in  making  the 
order  referred  to,  said :  "  I  have  no  objec- 


''  tion  to  appoint  an  ameen  for  this  purpose; 
*^  but  I  do  so  on  the  distinct  understands- 
"  ing  that  the  definition  of  boundaries  by 
'*  the  ameen  is  not,  in  any  dispute  which 
'*  may  arise  about  that  boundary,  to  b^ 
'^  held  as  making  Government  responsiUb 
''  in  any  way.  The  Ranee  has  bought  the 
^'  property  without  defined  boundaries,  and* 
''  in  deputing  the  ameen  now  solicited,  I 
''  do  an  act  merely  to  aid  the  Ranee/ and 
"  not  one  by  which  I  accept  any  responsi* 
"  bility." 

It  appears  to  me  that,  in  passing  sach 
order,  and  in  deputing  an  ameen  to  maritj 
out  the  boundaries  according  to  the  Thak  | 
map,   the   Collector  acted  very  negligently 
and  very  wrongly.     The  plaintiff  had   pur- 1 
phased  an  estate  of  a  specific  area  from  the 
Government,  and  it  was  the  clear  duty  of 
the  Government  and  of  the  Collector,  as , 
representing     the    Government,     to     point 
out   and    to   give   her   possession    of    that, 
and    that   only,   which    she    had    purchas- ! 
ed.    By  acting  as  he  did,  the  Collector  com^  ] 
plicated  matters,  which  up  to  that  time  were 
clear  enough.     Had  he  taken  the  trouble  to  { 
see  tthat  the  plaintiff  was  put  in  possession  | 
of  that  which  she  had  bought,  which  there 
would  have  been  no  sort  of  difficulty  in  do- 
ing, the  present  suit  would  probably  never 
have  been  brought.     As  I  have  said,  how- 
ever, I  do  not  consider  that  the  acts  of  the 
Collector  in  1865  really  assist  the  plaintiff 
in  any  degree  in  proving  her  title  to  the 
lands  she  now  claims. 

It  is  quite  clear  that  all  that  was  in- 
tended to  be  sold  by  the  Government,  and 
all  that  was  intended  to  be  bought  by 
the  plaintiff,  at  the  sale  in  1864,  was  the 
Chur  Jazeera  Doomreah,  containing  an  area  of 
about  10,377  beegahs  10  cottahs  2  chittacks 
as  defined  by  the  Revenue  Authorities  in 
1856,  and  then  relet  to  Mr.  Dalrymple; 
and  that  no  portion  of  the  lands  now  sued 
for  were  included  in  the  conveyance  by  the 
Government  to  the  plaintiff. 

It  has  been  argued  that  this  is  not  a  case 
between  the  Government  and  the  plaintiff, 
and  therefore  that  these  questions,  as  to  the 
precise  area  which  passed  to  the  plaintiff,  do 
not  arise  properly  in  the  present  suit  But 
the  plaintiff  seeks  to  eject  the  defendants  on 
the  strength  of  her  purchase  from  Govern- 
ment ;  and  the  defendants  are,  therefore,  weir 
entitled  to  make  her  prove  that  she  did,  io 
fact,  purchase  these  lands  as  alle^^ed.  The 
defendants  say  the  plaintiff  never  did  par- 
chase  them;  and  such,  as  it  appears  to  me, 
is  the  true  state  of  the  case. 
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What  the  relative  rights  of  the  defendants 
*  the  Government  in  these  lands  may  be, 
seed  not  stop  to  consider. 

The  Government  and  the  Court  of  Wards 
Lively    appeared    and    prayed    to  be 
upon  the  record  as  appellants  along 
the     appellants     who    were    defend- 
in  the   Lower   Court.      Their    prayer 
granted,  subject  to  any  objections  which 
light  be   taken   by  the    respondent.     Mr. 
il,  for  the   respondent,  has  objected  to 
»r  being  allowed  to  appear  in  this  man- 
r,  fts  tbey  were  not  parties  in  the  Court 
I  think  that  to  add   them   now   is 
liar ;  that  they  should  be  removed  from 
the  appellants ;  and  that  the  appeal 
It  be  dealt  with  as  between  the  parties 
the  original  suit  only.     Government  and 
Court  of  Wards,  not  being  parties  to  the 
lings,  will  be  in  no  way  concluded 
them. 

For  the  plaintiff  it  has  been  urged  that, 
if  she  has  failed  to  prove  her  title,  she 
made  out  a  sufficient  case  to  entitle  her 
a  decree  for  possession — to  a  merely  pos- 
decree.  I  shall  not  enter  into  the 
isideration  of  the  general  question  as  to 
rights  of  one  who  has  been  dispossessed 
be  restored  to  possession  even  if  he  fails 
prove  title;  for  the  plaintiff  cannot  have 
right  contended  for,  because  she,  having 
to  prove  title,  must  be  taken  to 
fc  been  a  wrong-doer  in  dispossessing 
defendants  in  the  first  instance.  One 
lief  ground  upon  which  it  is  deemed 
It  to  give  merely  possessory  decrees  in 
absence  of  proof  of  title  is  that  it  is 
^le  to  prevent  the  onus  of  proving  his 
le  to  be  unfairly  thrown  on  one  on 
[hon  it  would  not  have  fallen  had  he  not 
wrongfully  dispossessed.  But  the  de- 
lants  were  in  ppssession  long  before  the 
intiff  ever  got  possession;  and  to  give 
pl^ntiff  a  possessory  decree,  as  asked 
would  be  to  throw  the  onus  unfairly 
the  defendants. 

I  may  add  that,  on  the  evidence,  I  wholly 
^lieve  that  the  plaintit!  ever  had  any  sub- 
ial  possession   of  the   disputed    lands. 
may  have  had  nominal  or  symbolical 
ision,  as  by  the  ameen  sticking  up  a 
on    the    land,    or    the    like;    but 
I  diibelieve  the  evidence  so  far  as  it  goes  to 
anything  beyond  that. 

For  these  reasons,  I  concur  in  the  pio- 
[oied  decree,  which  will  reverse  the  decree 


of  the  Lower  Court,  and  dismiss  the  plaint- 
iff's suit.  The  plaintiff  will  pay  all  costs 
in  both  Courts. 


The  1 2th  February  1868. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Ameen's  report— Withdrawal  of  objections. 

Case  No.  1965  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabady  dated  the 
J I  si  May  i86j,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  jist  January  i86j. 

Bhugobutty  Burmonee  (Plaintiff),  Appellant, 

versus 

Gour  Chunder  Mundul  (Defendant), 
Respondent. 

Baboo s  Chunder  Madhub  Ghose,  Nil  Monee 
SeiUy  and  Ashootosh  Chatterjee  for  Appel- 
lants. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  parties  have,  before  the  Deputy  Collector, 
withdrawn  their  objections  to  an  ameen's  report,  the 
Lower  Appellate  Court  should  not  allow  the  same  objec- 
tions to  be  revived  before  it. 

Macpherson,  J, — I  am  of  opinion  that 
the  parties  having  before  the  Deputy  Col- 
lector withdrawn  their  objections  to  the 
ameen's  report,  the  Lower  Appellate  Court 
was  wrong  in  going  into  any  question  as 
to  the  correctness  of  that  report. 

I  think,  therefore,  that  the  decree  of  the 
Lower  Appellate  Court  should  be  altered 
so  as  to  order  that  the  rents  be  assessed  on 
the  full  quantity  of  land  claimed  in  the 
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plaint,  and  not  only  on  the  29  beegahs 
admitted  by  the  defendant.  In  this  respect 
only  the  decree  should  be  altered. 

Each   party  will    pay   his   own   costs  of 
this  appeal. 


Plaintiff,  alleging  a  right  to  a  share,  ii 
certain  jote  lands,  as  one  of  a  joint  family 
three  brothers,  sued  for  possession.     Plaint* 
iff  stated   that  the   property  stood    in 
name  of  Nufur,  but  on  account  of  the  joii 
family,  and  not  for  Nufur  only;  that  Nuf 
had  collusively  acted  with  it  as  his  own,  ai 


SeloH'Karr,  J^—l  am  of  the  same  opi- 1  bad  relinquished    it,  and  it  had  then  b4 

leased  by  the  zemindar  to  a  stranger. 


The  1 2th  February  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 


nion. 

The  zemindar  and  farmer  were  made 

ties  to  the  suit ;  and  the  flYst  Court  held  t 

it  was  a  joint  jote  of  the  three  brothers,  ai 

in  their  joint  possession,  although  standi 

in  the  zemindar's  serishta  in  the  name 

Nufur  only. 

The  first  Court,  therefore,  decreed  plaint*! 
iff's  suit.  \ 

*    The  Lower  Appellate  Court,  on  a  carefidtl 
review  of  all  the  circumstances  surrounding^ 
Joint  Hindoo'family—Reiinquishment  of  a  lease    the  case  and  the  evidence,  affirmed  this  or*, 
by  manag^ing;  member.  [  der  on  the  same  finding  of  facts. 

I 

I      On  special  appeal,  it  is  urged  before  0$^ 

Special  Appeals  from  a  decision  passed  by  •  that,  as  Nufur  was  the  registered  tenant,  hl«j 

ihe    2nd    Principal    Sudder    Ameen     t?/|  relinquishment  was  quite  sufficient  in  law  tO; 

Hooghly,   dated  the  6th  February   i86j,  '  authorize   the   zemindar   to  make   arrange-  ■ 

affirming  a  decision  passed  by  the  Moon-  \  ™ents  with  any  others  he   pleased   for  the  J 

siff  0/  Hurripal,  dated  the  20th  August    3?^^'  ^'']}^^'^     ^^^}  ,^^^   ^'''''l'    Appellate 
•J,/  ^  X  o         Court  s  decree  will  have  the  effect  of  spht- 

^       '        •  ting  one  jote,  so  registered  in  the  zemindar's 

serishta,  into  many,  to  the  prejudice  of  the 

I  security  of  the  zemindar's  rents ;  and   that 

I  a  suit  for  enhancement  resulted  in  showing 

the  jote  to  be  Nufur's,  and  not  joint ;  lastly,  • 

that  the  statement  of  Nufur  and  others  as  to  \ 

the  jote  being  ijmalee  is  not  legal  evidence  \ 

against  the  zemindar  in  this  case. 

j  We  have  fully  considered  the  arguments 
of  the  pleaders  in  these  cases,  and  referred 

,  to  the  record ;  and  we  do  not  think  there  is 
any  such  error  in  law  as  will  affect  the  de- 
cision on  the  merits. 

It  is  true  that,  where  the  register  in  the 
zemindar's  serishta  shows  a  cert^n  party 
named  as  the  registered  jotedar,  the  zemin- 
dar need  not  go  any  further  as  to  whom  be 
shall  sue,  provided  the  zemindar  has  not,  by 
receipt  of  rent  or  otherwise,  recognized  , 
others.     But  the  question  here  is,  whether 


Cases  Nos.  1066  and  1067  of  1867. 

Bykuntnath  Dass  and  another  (Defendants), 

Appellants^ 

versus 

Bissonath  Majhee  and  others  (Plaintiffs), 

Respondents. 

Bahoos  Poorno  Chunder  Shome  and  Bykunt- 
nath Paul  for  Appellants. 

Baboos  Otool  Chunder  Alookerjee  and  Rajen- 
der  Coomar  Bose  for  Respondents. 

Where  a  member  of  a  joint  family  is  registered  as 
jotedar  in  a  zemindar's  serishta,  not  as  for  himself 

only,butasmanagerforthe  family,  his  relinquishment  ;  Nufur   was    registered    as  for   himself  only, 

of  the  jote  is  not  sufficient  in  law  to  authorize  the  zem-   or  (as  IS  not  unusual  in  Hindoo  joint  proper- 

indartomakearrangementswuhanyothershepieases.  i  ^ies)  as  manager  for  the  family. 

Bayley,   J.—\i  is  admitted  by  the  Va   1      ^^^^''   ^'®  ^"^   ^^^""^  ^"^   ^^^    brothers 

keels  of  both  sides  that  these  two  special '  P^'^'^^"«^ '"  ^^ut'  '^f  f^-  '^'f  n'  ""^^'^"'t 
,       .„  ,        ^  ,    ,  opci^icii    property ;  and  although  this  of  itself  might 

appeals  will  be  governed    by  one  and  the  !  Snly  bind  Nufur,  it  is  a  fact  on  the  record, 
same  decision.  I  jhcn  there  is  other  evidence  that,  in  fact. 
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igh   Nufur    was    registered,    the    other 
lers  held  jointly  with  him. 

On  all  the  facts  of  the  case  and  the  pro- 
ililies  referred  to  by  the  Lower  Appellate 
L,  we  think  it  is  clearly  found  that  it  was 
and  not  Nafur*s  sole  property. 

We  may  add  that  the  plea  that  the  effect 
the  decree  will  be  to  split  up  the  jote  and 
injure  the  zemindar  is  futile ;  because  the 
tenure  will  not,  by  the  decree  now  pass- 
be  a  wbtt  less  liable  for  the  rent  than 
>fore,  and,  moreover,  the  three  parties 
be  jointly  and  severally  liable  for .  the 
k  instead  of  Nufur  only. 

On  the  whole,  then,  not  seeing  sufficient 
to  warrant  our  interference  with  the 
risions  of  the  Lower  Courts,  we  dismiss* 
special  appeal  with  costs. 


The  13th  February  1868. 
Present : 

The  HoD*ble  G.  Loch  and  Dwarkanath 
Milter,  Judges. 


— Release  of  property  attached, 
pending^  appeal  to  Privy  CounciL 

Case  No.  496  of  1867. 

imellaneous  Appeal  from  an  order  passed 
hy  the  Principal  Sudder  Ameen  of  Gya, 
daied  the  j/x/  August  i86y. 

Annundee  Kooer,  Appellant, 

versus 

Ranee  Sooneet  Kooer,  Respondent. 

foonshee  Ameer  AH  and  Bahoos  Unnoda 
Pershad  Banerjee  and  Romanath  Bose 
for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondent. 

Wlierca  third  party  pra>'S  for  the  release  of  property 
|>ttKhed  by  order  of  the  High  Court,  pending  an  ap- 
I  fttJ  to  the  Privy  Council,  a  Principal  Sudder  Ameen 
^  BO  authority  to  interfere. 


Lochy  y. — We  think  the  Principal  Sudder 
Ameen  had  no  jurisdiction  in  this  matter. 
The  property  has  been  attached  by  order  of 
the  High  Court,  pending  the  result  of  an 
appeal  to  the  Privy  Council.  The  petitioner 
in  the  Court  below  is  a  third  party,  who  was 
not  a  party  to  the  suit ;  but  he  prays  for  the 
release  of  a  certain  part  of  the  property 
attached,  and  the  Principal  Sudder  Ameen 
has  ordered  the  release  of  that  property. 
We  hold  that  the  Principal  Sudder  Ameen 
had  no  authority  10  interfere,  and,  quashing 
his  proceedings,  we  reverse  his  order  with 
costs. 


The  13th  February  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Contract — Specific  performance— Damages. 

Case  No.  1455  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sylhet, 
dated  the  igth  April  tS6y,  affirming  a 
decision  passed  hy  the  Moonsiff  of  that 
District,  dated  the  22nd  December  1866. 

Kishoree  Debia  and  others  (Defendants), 

Appellants, 

versus 
Jugunnath  Acharjee  (Plaintiff),  Respondent. 
Baboo  Greesh  Chunder  Ghose  for  Appellants, 
Baboo  Tarucknath  Sein  for  Respondent. 

Where  plaintiff  had  contracted  with  defendant  to 
purchase  from  him  a  share  of  certain  landed  estates, 
excluding  from  the  contract  certain  land  in  those  estates 
situated  within  a  defined  boundary,  defendant  binding 
himself  to  make  over  to  plaintiff  other  lands  in  ex- 
change— Held  that,  if  defendant  failed  to  make  over 
the  lands  last  mentioned,  plaintiff  might  sue  him  for 
specific  performance  or  for  damages,  but  could  not, 
under  the  contract,  sue  to  recover  lands  which  he  did 
not  buy. 

Jackson,  J. — The  defendant  in  this  suit 
is  special  appellant.  The  plaintiff  contracted 
wiih  defendant  to  purchase  from  him  eight- 
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annas  share  of  certain  landed  estates ;  but,  as 
regards  certain  lands  in  those  estates  situated 
within  a  detailed  boundary,  and  upon  which 
the  defendant's  house  stood,  and  which  were 
in  his  own  nij-jote  and  in  the  occupation  of 
his  servants,  it  was  agreed  that  those  lands 
should  be  excluded  from  the  contract,  and 
the  defendant  bound  himself  to  make  over 
to  the  plaintiff  other  lands  in  exchange  for 
them.  The  plaintiff  asserts  that  the  defend- 
ant has  not  made  over  any  lands  in  exchange 
under  the  terms  of  the  contract,  and  he, 
therefore,  sues  to  recover  the  lands  which 
were  excepted  from  the  contract.  The  de- 
fendant answered  that  he  had  made  over  cer- 
tain lands  in  exchange,  but  both  the  Lower 
Courts  have  held  that  this  is  a  false  allega- 
tion. In  both  the  Lower  Courts,  the  defend- 
ant also  raised  the  objection  that,  as  the  lands 
now  sued  for  were  not  sold  to  the  plaintiff, 
he  cannot  sne  to  recover  them.  This  objec- 
tion is  again  raised  on  special  appeal.  The 
suit  is  based  upon  the  contract,  and  there  can 
be  no  doubt  that  its  terms  are  express,  and 
exclude  these  lands  from  the  plaintiff's  pur- 
chase. If  the  defendant  has  broken  his 
contract,  the  plaintiff  may  sue  him  either 
for  specific  performance  or  for  damages,  but 
he  cannot,  under  the  contract,  sue  to  recover 
the  lands  which  he  did  not  buy.  The  deci- 
sion of  the  Lower  Courts  upon  this  point  is 
reversed,  and  the  plaintiff's  suit  to  that  ex- 
tent dismissed. 

Looking  to  the  fact  that  the  defendant 
has,  in  this  suit,  alleged  that  he  did  give  the 
plaintiff  other  lands  in  exchange,  and  that 
this  allegation  has  been  found  on  trial  to  be 
false,  we  direct  each  party  to  pay  his  'Own 
costs  in  this  litigation,  except  on  this  special 
appeal,  in  which  the  appellant  is  entitled  to 
recover  his  costs  from  the  respondent. 


^ 


The  14th  February  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Enhancement— Uniform  payment  of  rent- 
Nature  of  proof. 

Case  No.  1839  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan^  dated  the  8th 
May  i86jy  affirming  a  decision  passed  by 
the  Deputy  Collector  0/  that  District, 
dated  the  2^th  February  i86y. 


Sumo  Moyee  Dossee  (Plaintiff),  Appellant^; 

versus  I 

Baboo  Khan  Mundul  (Defendant), 
Respondent, 

Baboos  Chunder  Madhub  Ghose  and   St 
nath  Banerjee  for  Appellant. 

Baboos  Debender  ^arain  Bose  and  Raja 
Narain  Bose  for  Respondent. 

In  order  to  bar  enhancement  of  rent,  proof  xA 
form  payment  must  be  shown,  if  not  for  every  ycMr^ 
the  20  years,  at  least  for  the  g^reater  portion  of  fT 
period,  and  for  years  in  the  earlier,  as  well  as  ia 
later,  portion  of  the  same. 

Seton-Karr y  J, — This  case  has  been  v 
superficially  tried  by  the  Judge,  who  sec 
to  think  that  he  had  only  to  decide,   as 
puts   it,   whether  the    suit  was  barred    by^ 
limitation. 

The  question  does  not  appear  to  me  to 
one  of  limitation  properly  so  termed, 
main  point  in  the  case  was,  no  doubt,  w 
ther  the  defendant  had  proved  a  holding 
a  uniform  rate  for  20  years  so  as   to  bi 
plaintiff's  claim  to  enhancement. 

But  several  other  points  were  regulari^ 
raised  on  appeal  before  the  Judge,  as  wol^ 
as  before  the  first  Court;  which  poiiMi,' 
have  not  been  decided,  and  which  \fen>^ 
essentially  necessary  for  a  right  determina*' 
tion  of  the  case. 

The  plaintiff  sued  to  recover  rents,  after, 
notice,  on  67  beegahs.     The  defendant  plead*^ 
ed  that,  of  this  quantity,  18  beegahs  7  coitaliti 
were  rent-free,  and  had  been  long  ago  released 
in  his  favor;  that  25  beegahs  were  held  bf 
him   at  a  jumma  of  Rupees  30-1 ;  that  8 
beegahs  and  9  cottahs  formed  part  of  a  jote 
of  certain  other  persons ;  and  that  10  cottahs 
were  in  excess  of  one  dagh. 

The  total  thus  variously  accounted  for  by 
the  defendant  amounts  to  53  beegahs  6 
cottahs,  leaving  a  discrepancy  of  some  13 
or  14  beegahs  between  the  total  of  the  plaint- 
iff and  that  of  the  defendant. 

With  regard  to  the  lakheraj  land,  the 
plaintiff,  on  the  other  hand,  urged  that  the 
rent-free  lands  covered  by  the  resomption- 
case  are  not  those  which  he  sued  for. 

Of  all  these  various  pleas  and  counter- 
pleas,  the  Judge  takes  no  notice  whatever. 
The  Judge  will  take  up  the  case  agaun,  and 
wiil  come  to  a  proper  decision  on  all  the 
points  urged  by  the  plaintiff  on  appeal. 

With  regard  to  his  decision  that  the  de- 
fendant had  proved  his  plea  to  resist  en- 
hancement   by    dakhilas    of    later    years, 
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uch  are  admitted  to  be  correct,  although 
older  dakhilas,  he  says,  are  not  attest- 
I  have  to  observe  that  mere  proof 
oontinuoas  holding  at  the  same  rate  for 

jears  previous  to  suit  is  not  sufficient  to 
tDhancement. 

The  proof  of  uniform  payment  at  a  rate 
itially  the  same    must  be  shown,  if 
for  every  single  year  in  the  full  period  of 
jean,  at  least  for  a  greater  portion  of 
period,  and  for  years  in  the  earlier,  as 
as  in  the  later,  portion  of  the  same  : 
B  to  say,  that  the  defendant  must  give 
proof    that,    for    a    period    covering 
vears  from  first  to  last,  he  has  been  in 
babit  of  paying  at  the  same  rate. 

If  the  Judge  is  not  satisfied  that  the 
Mlas  are  properly  attested,  and,  con- 
joently,  that  they  show  payment  for  the 
years,  he  is  not  justiBed  in  giving 
jdecree,  simply  because  payments  for  six  or 
years  previous  to  suit  show  the  same 
of  rent. 

The  Judge  should  also  look  carefully  at 
Canoongo  papers,   and   see  from   what 
;r  ihey  come,   and   what  they   prove, 
Dcularly  in  defendant's  favor. 

The  Judge's  former  decision  is  set  aside, 
'  he  must  come  to  an  entirely  new  finding 
the  points  above  indicated,  and  with  re- 
to  the  above  remarks. 

Macphersofif  J, — I  concur  in  this  order 
remand. 


The  14th  February  1868 


Present : 


Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 
Judges, 


for  damages—Liability  of  purchaser  for 
debt— Substitatum  as  legal  represen- 
Mtve  under  Sections  zoa  and  103,  Act  VIII., 

Case  No.  7  of  1867. 

figular  Appeal  from  a  decision  passed  by 
rte  Principal  Sudder  Ameen  0/  Sarun, 
doled  Ihe  loth  September  1866, 


Mr.  Macleod  in  place  of  Mr.  Wilson,  de- 
ceased (Defendant),  Appellant, 

versus ' 

Kunhoje  Sahoo  (Plaintiff)*  Respondent, 

Messrs.  R,   V,  Doyne  and  G,  C,  Paul  and 
Baboo  Umurnath  Bose  for  Appellant. 

Mr.  R.  T.  Allan  for  Respondent. 

A  defendant,  ag-ainst  whom  a  Principal  SudderAmeen 
had  decreed  damages  on  accou-t  of  certain  mali- 
cious  and  wrongful  conduct  towards  plaintiff,  appealed 
to  the  High  Court;  but,  before  the  appeal  came  on 
for  hearing,  he  died.  Upon  this  a  party  {M)  sought 
to  be  substituted  for  the  deceased  appellant,  not  as  his 
legal  representative,  otherwise  than  as  having  purchased 
a  share  in  his  property  and  in  consequence  liable  to 
be  injuriously  affected  if  the  plaintiff  proceeded  to 
execute  the  decree  which  he  had  obtained  in  the 
Lower  Court. 

Held  that  the  dena-pattna  clause  in  M^s  deed  of 
purchase  from  deceased  did  not  make  M  liable  to 
pay  so  purely  personal  a  debt  of  deceased  as  that 
which  the  decree  created,  and  consequently  M^s  only 
title  to  be  the  appellant's  legal  representative  hiib. 

Quare, — Whether  a  contract  to  pay  a  judgment-debt 
of  another,  or  the  possession  of  assets  out  of  which 
such  debt  is  liable  to  be  satisfied,  would,  each  of  itself, 
constitute  the  contractor  or  possessor,  respectively, 
legal  representative  of  the  judgment-debtor  within  the 
meaning  of  Section  102  and  Section  103,  Act  VII!.,  1859. 

Bayley,  J, — ^The  suit  out  of  which  this 
appeal  arises  was  brought  by  Kunhye  Sahoo 
in  the  Principal  Sudder  Ameen's  Court  of 
Sarun  against  Mr.  Edward  Wilson  to  reco- 
ver damages,  which  the  plaintiff  alleged  that 
he  had  sustained  as  the  consequence  of  cer- 
tain specified  malicious  and  wrongful  conduct 
of  the  defendant.  The  Principal  Sudder 
Ameen  gave  a  decree  in  favor  of  the  plaint- 
iff, and  the  defendant  appealed  to  this  Court. 
After  this  appeal  was  instituted,  and  before 
it  came  on  to  be  heard,  the  appellant,  Mr. 
Wilson,  died.  Previously  to  his  death,  a 
Mr.  Macleod  purchased  of  him  a  4-annas 
share  in  a  certain  indigo- factory  belonging 
to  him,  and  this  gentleman  has  been  allowed 
to  have  his  name  put  upon  the  appeal-record 
in  the  place  of  Mr.  Wilson,  deceased,  sub- 
ject to  all  objections  which  the  respondent 
might  make  at  the  hearing. 

The  cause  now  comes  before  us  in  due 
course,  and  Mr.   Allan   for   the   respondent 
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objects  that  Mr.  Macleod  is  not  a  person 
entitled  to  carry  on  the  appeal  in  the  place 
of  the  deceased.  We  think  he  is  right. 
The  procedure  which  admits  of  Mr.  Mac- 
leod seeking  to  be  substituted  for  Mr. 
Wilson  is  that  which  is  laid  down  by  Section 
I02  of  Act  VIII.  of  1859,  enlarged  by  the 
operation  of  Act  XXIII.  of  1861.  This  Sec- 
tion so  enlarged  may  be  read  thus:  "In 
"  the  case  of  the  death  of  a  sole  appellant,  or 
"  sole  surviving  appellant,  the  Court  may,  on 
"  the  application  of  the  legal  representative 
"of  such  appellant,  enter  the  name  of  such 
"  representative  in  the  place  of  such  appellant 
"  in  the  register  of  the  suit,  and  the  suit  shall 
•'thereupon  proceed;"  and  the  following 
Section  enlarged  in  like  manner  says:  "If 
"  any  dispute  arise  as  to  who  is  the  legal  re- 
"  presentative  of  a  deceased  appellant,  it 
"shall  be  competent  to  the  Court,  either  to 
"  stay  the  suit  until  the  fact  has  been  duly 
"  determined  in  another  suit,  or  to  decide  at 
"or  before  the  hearing  of  the  suit  who 
"  shall  be  admitted  to  be  such  legal  repre- 
"sentative  for  the  purpose  of  prosecuting 
"the  suit."  The  Legislature  has  omitted 
to  declare  what  shall  be  the  criteria  of  the 
legal  representation  referred  to  in  these  Sec- 
tions. We  shall  not  attempt  to  supply  this 
omission.  We  shall  confine  ourselvss  to  ex- 
pressing our  opinion  upon  the  particular 
claim  which  Mr.  Macleod  puts  forward. 

It  is  admitted  in  this  .  case  that  Mr. 
Macleod  has  not  been  declared  by  any  Court 
or  other  competent  authority  to  possess 
the  character  of  legal  representative  of  Mr. 
Wilson,  whatever  might  be  the  effect  of  such 
a  general  declaration  if  made ;  and  it  is 
also  clear  that  he  is  in  no  way  concerned  with 
the  original  cause  of  suit.  The  plaintiff's 
original  right  of  action  does  not  relate  to 
the  property  which  Mr.  Macleod  has  bought, 
and,  in  fact,  does  not  in  any  sense  survive 
against  Mr.  Macleod.  Mr.  Macleod's  coun- 
sel does  not  contend  that  his  client  is  legal 
representative  of  Mr.  Wilson  in  the  matter  of 
this  appeal,  otherwise  than  because  he  has  pur- 
chased a  share  in  a  portion  of  Mr.  Wilson's 
property,  and  is  in  consequence  liable  to  be 
injuriously  affected,  if  the  plaintiff  proceeds 
to  execute  the  decree  which  he  has  obtained 
in  the  Court  below.  Mr.  Macleod  has  put  in 
his  deed  of  purchase  for  4  annas  of  the  pro- 
perty. This  deed  exhibits  the  usual  dena- 
pauna  clause,  and  the  contention  made  be- 
fore us  amounts  to  this,  that  he  is  apprehen- 
sive that  the  undertaking  therein  contained 
may  be  interpreted  to  make  him  responsible 
for  the  judgment-debt  against  Mr.  Wilson 


created  by  the  decree  of  the  Principa 
Sudder  Ameen.  And,  on  this  arg^umenl 
alone,  he  asks  us  to  admit  him  as  the  legal 
representative  of  Mr.  Wilson  for  the  put- 
pose  of  prosecuting  the  appeal.  Now; 
without  deciding  whether  a  contract  to  ps^ 
a  judgment-debt  of  another,  or  the  posses 
sion  of  assets  out  of  which  such  a  judgment 
debt  is  liable  to  be  satisfied,  would,  each  a 
itself,  without  anything  more,  consLitQll 
the  contractor  or  possessor  respectivdy 
legal  representatives  of  the  judgment-debt 
or  within  the  meaning  of  Sections  102  anq 
103  above  quoted,  we  are  of  opinion  thisi 
the  dena-patma  clause  to  which  we  haiic 
been  referred  does  not  make  Mr.  jNIacleod 
liable  to  pay  so  purely  a  personal  debt  d 
Mr.  Wilson  as  that  is,  which  the  decree  d 
the  Principal  Sudder  Ameen  created.  Con- 
sequently, the  only  title  to  be  the  legal  re- 
presentative of  Mr.  Wilson  which  Mr, 
Macleod  can  set  before  us  entirely  fails, 

Mr.  Macleod 's  name  must  be  struck  out 
of  the  record,  and  he  must  pay  the  cotiB 
occasioned  by  its  having  been  put  there. 


The  14th  February  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Exaction  of  rents  contrary  to  a  decree — Interest 

Cases  Nos.  1128  and  1188  of  1867. 

Special  Appeals  from  a  decision  passed  By 
the  Principal  Sudder  Ameen  of  Nud- 
dea,  dated  the  28th  February  r86y,  affirm- 
ing a  decision  passed  by  the  Sudder  Ameen 
of  that  District^  dated  the  ijth  August 
1866. 

Tara  Monee  Dassia  (one  of  the  Defendants). 

Appellant^ 

versus 

Mr.  J.  B.  Mackintosh,  Manager  of  the 
Bengal  Indigo  Company  (PlaiDtlfiF)' 
Respondent. 
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Bahoos  Romanatk  Bose  and  Ashooiosh       ^ 
ChcUterjee  for  Appellant.  I 

Baboo  Bhowance  Churn  Dutt  for 
Respondent. 

Wlicre  a  lessor,  who  has  aj^reed  to  deduct  rents  in 
iHe  of  hb  f^pecial  appeal  being  unsuccessful,  compels  ' 
ftmcBt  of  such  rents,  notwithstanding  a  decree  of  | 
pe  Lower  Court  being  against  him,  he  roust  pay  in- 
wrest  if  the  result  of  the  litigation  shows  that  he  nad  no  • 
fVk  to  the  money. 

B^yley^  J. — Both  these  special  appeals 
vffl,  H  is  admitted   by    the    pleaders,    be 

CifBed  by  one  and  the  same    decision 

The  special  appellant  urges,  firstly y  that 
tfcc  Lower  Appellate  Court  has  wrongly, 
kid  that  limitation  does  not  bar  the  suit, 
Ibat  Court  taking  the  cause  of  action  from 
die  date  of  the  Sudder  Court's  decision.  But 
it  is  clear  to  us  from  the  very  terms  of  the 
tpeement  between  the  parties  that  the  cause 
ik  action  did  then  arise. 

The  special  appellant's  second  plea  is  that, 
as  there  is  no  condition  for  interest  to  be 
paid  as  to  rents  conditioned  to  be  deducted 
by  the  lessor  in  case  of  special  appellant 
being  unsuccessful  in  the  litigation  referred 
io,  no  interest  should  have  been  allowed 
diereon  by  the  Lower  Appellate  Court. 

But  as  the  special  appellant  took  the  rents 
aher  a  decree  below  against  him,  and  com- 
pelled payment,  he  must,  we  think,  pay 
iaterest,  for  the  result  of  the  litigation  showed 
te  the  special  appellant  had  no  right  to 
Ibe  money,  and  the  special  respondent  had. 

In  this  view,  we  dismiss  these  two  special 
ippeals,  1128  and  11 88,  with  costs. 


The  X4lh  February  1868. 

Present: 

The  Hoa'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

CrosMppeal— Section  548  of  Act  VIII.  of 

i8S0. 

Case  No.  181 2  of  1867. 


^tuid  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Rajshahye^ 
Vol  IX. 


dated  the  jrd  May  iSGjy  reversing  a  de* 
cision  passed  by  the  Sudder  Moonsiff  of 
that   District y    dated   the    8th    September 
1866. 

Sabetoollah  Meah  (one  of  the  Defendants), 

Appellanly 

versus 

Rohim  Dcwan  (PlainlifF)  and  others 
(Defendants),  Respondents, 

Baboo  Gopeenath  Banerjee  for  Appellant. 

Baboos  Tara  Prosunno  Moot:erjee  and 
Obhoy  Churn  Bose  for  Respondents. 

Where  a  plaintiff's  suit  is  dismissed,  and  a  defendant 
appeals,  seeking  no  relief  whatever,  but  acting  in  the 
same  interest  with  the  plaintiff,  the  latter  is  not  enti- 
tled, by  way  of  cross -appeal  under  Section  348,  to 
argue  that  his  suit  was  wrongly  dismissed. 

Seton-Karry  J, — The  defendant,  special 
appellant,  has  literally  no  locus  standi  in 
appeal.  He  put  in  both  the  kabalahs,  and 
the  Principal  Sudder  Ameen  was  quite 
right  in  passing  a  judicial  opinion  upon 
them,  and  in  dismissing  the  case  of  the 
plaintiff  who  relied  on  those  deeds. 

I  dismiss  the  appeal  with  costs  and 
interest. 

The  plaintiff,  who  did  not  appeal  from 
the  decision  of  the  Court  below,  wished  to 
take  a  cross-appeal  before  us;  but,  as  the 
appeal  of  the  defendant  is  not  made  against 
the  interests  of  the  plaintiff,  the  latter  can- 
not be  allowed  to  avail  himself  of  the  privi- 
lege of  cross-appeal. 

Macphersouy  J, — The  plaintiff's  suit  having 
been  dismissed,  and  no  decree  having  passed 
against  the  appellant,  it  is  clear  his  appeal 
will  not  lie,  and  is  bad  on  the  face  of  it. 

The  plaintiff  has  not  appealed  himself, 
but  wishes  by  way  of  cross-appeal  to  be  heard 
to  argue  that  his  case  was  wrongly  dismissed. 
But  he  is  not  entitled  to  come  in  by  way  of 
cross-appeal  in  a  case  like  this,  where  the  ap- 
pellant has  manifestly  no  right  of  appeal,  and 
where  the  appellant  seeks  no  relief  whatever 
against  the  plaintiff,. but,  on  the  contrary, 
is  acting  in  the  same  interest  with  him. 

I  concur  in  the  proposed  decree  dismiss- 
ing the  appeal  with  costs. 
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The  14th  February  i868. 


Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

yudges. 

Evidence— Effect  of  admitting  documents  which 
are  not  legal  evidence. 

Case  No.  1 107  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  0/  Nud- 
dea,  dated  the  2tst  February  186J9 
reversing  a  decision  passed  by  the  De- 
puty Collector  of  that  District^  dated  the 
2 Jtnd  August  1S66. 

Boldonalh  Parooye  (Defendant),  Appellant, 

versus 

Rttssick  Lall  Mitter  (Plaintiff),  Respondent. 

Baboos  Poorno  Chunder  Shome  and  Khetter 
Mohun  Moofierjee  for  Appellant. 

Baboo  Tarucknath  Dutt  for  Respondent. 

Where  a  Judge  is  influenced  in  his  estimate  of  parol 
testimony  by  the  result  of  his  consideration  of  docu- 
ments,  which   he  ought   not  to  have  dealt  with  as 

evidence,  there  is  no  proper  trial  of  the  case. 

I 

Phear,  J. — ^This  is  a  suit  bronght  in  the 
Collector's  Court  to  obtain  a  kubooleut  at ; 
a  specified  rent  in  respect  of  a  right  of  fish-  \ 
ing.  i 

The  defendant  denied  that  he  held  any ' 
right  of  fishing  of  the  plaintiff,  and  the  { 
primary  issue  in  the  case  was  whether  or  • 
not  the  relation  of  landlord  and  tenant  sub- 1 
sisted  between  the  plaintiff  and  defendant.      ' 

The  Deputy  Collector  decided  in  favor 
of  the  defendant,  bat  the  Judge,  on  appeal, 
reversed  this  decision,  and  decreed  the  ku- , 
booleut  asked  for  by  the  plaintiff. 

It  is  now  objected  on  special  appeal  that^ 
there  was  no  evidence  before  the  Court  to' 
establish  the  relation  of  landlord  and  tenant, 
and  also  that  the  Judge  looked  at  and  allow* 
ed  himself  to  be  influenced  by  papers  and 
documents  which  were  not  legal  evidence 


against  the  defendant  on  the  issue  whether 
or  not  the  relation  of  landlord  and  tenant^ 
subsisted. 

We  think  this  second  objection  is  made| 
out.  The  Judge  discusses  and  evidently' 
attributes  much  weight  to  certain  Collector*: 
ate  proceedings  and  jaibakee  papers,  neither' 
of  which  class  of  documents  ought  to  have 
been  received  as  evidence  against  the  de^ 
fendant  on  this  issue.  The  CoUectorate  prb*^ 
ceedings  of  themselves  would  not  even  havfJ 
been  evidence  of  title,  had  the  questio&l 
before  the  Court  required  title  to  be  inquirelJ 
into ;  and  the  jaibakee  papers,  brought  fronii 
the  plaintiff's  own  possession,  could  not  be 
used  against  the  defendants  without  showing 
that  he  had  in  some  way  agreed  to  them. 

The  documentary  evidence  being  placed; 
n)n  one  side,  there  remains  the  parol  evidence! 
of  witnesses  on  both  sides,  upon  w^hich  the 
issue  as  to  the  existence  of  the  relationship 
of  landlord  and  tenant  must  be  determined* 
With  regard  to  this  evidence,  the  Judge 
remarks:  ''There  is  not  perhaps  much 
''  difference  in  the  value  of  the  evidence  of 
''the  witnesses  for  either  side,  judging  from 
"  their  position,  &c.,  but  I  do  not  agree  with 
"  the  Deputy  Collector  in  his  estimate  of  the 
"  one  and  of  the  other.  I  believe  the  evidence 
"with  regard  to  the  tender  of  a  pottah*" 

It  is  not  clear  from  these  words  whether  the 
Judge  formed  any  belief,  from  the  oral  testi- 
mony,  as  to  any  other  fact  than  the  tender  of 
the  pottah ;  and  we  need  hardly  say  that  Uie 
tender  of  the  pottah,  if  proved,  is  an  unim- 
portant fact,  until  after  the  relation  of  land* 
lord  and  tenant  has  been  established.    How« 
ever,  assuming  that  the  Judge  did  believe  the 
plaintiff's  witnesses  on  all  points  in  prefer- 
ence to  those  of  the  defendant,  he  gives  no 
reason  for  thus  differing  from  the  Deputy 
Collector,   who  had  had  the  advantage  of 
seeing  the  witnesses  and   observing  their 
demeanour.    This  omission   is  unfortunate 
and  is  irregular.    We  are  ourselves  unable 
to  detect  anything  on  the  face  of  the  deposi- 
tions to  guide  us  to  the  Judge's  reasons  for 
attaching  greater  credibility  to  the  witnesses 
of  plaintiff  than  to  those  of  the  defendants. 
We  can  only  come  to  the  conclusion  that  he 
was  influenced  in  his  estimate  of  the  parol 
testimony  by  the  result  of  his  consideration 
of  the  documents  which  he  ought  not  to 
have  dealt  with  as  evidence  in  the  case. 
There  has,  consequently,  in  our  opinion,  been 
no  proper  trial  of  the  case  in  the  Appellate 
Court.    It  is  pressed  upon  us  that  the  case 
need  liot  go  back  for  re*  hearing,  inasmuch  as 
there  is  not,  according  to  the  defendant's  con* 
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tention,  any  legal  evidence  on  the  record  to 
iipport  the  plaintiff's  claim;  but  we  think 
Int,  if  the  pIaintifF'«  witnesses  are  believed, 
md  tliose  of-the  defendant  disbelieved,  there 
k  direct  testimony  enough  to  make  out  the 
delations  of  the  plaint. 

The  plaintiff,  under  Section  348  of  Act 
▼Hi.  of  1859,  also  objects  to  the  judgment 
ofthe  Lower  Appellate  Court,  on  the  ground 
Alt  it  has  disregarded  the  evidence  relative 
tDthe  rate  of  rent,  which  the  defendants,  as  { 
^  say,  distinctly  agreed  to  pay  under  a  ' 
roooleut  for  5   years  from    1271,  and   it 
.  cntainly  seems  to  us  that  this  objection  is  | 
veil   founded.     If    the     plaintiff's    story, 
IS  told  by  his  witnesses,  is  worthy  of  be- 1 
k^  the  kubooleut  decreed  ought  to  have' 
lecn  at  Rupees  20 ;  whereas  the  Judge,  al-  ^ 
though  he  appears,  by  decreeing  in  favor  of 
the  plaintiff,  to  have  acted  on  some  portion 
at  anj  rate  of  the  plaintiff's  evidence,  only 
fiTe  a  rent  of  Rupees  2.    This  is  unintelli- 

ele  in  the  absence  of  all  explanation  on 
part  of  the  Judge. 

For  all  the  above  reasons,  the  case  is  re- 
minded to  the  Appeal  Court,  in  order  that 
An  Court  may  try,  on  the  parol  evidence  ! 
b  the  record,  first ^  whether  the  relation  of  i 
ittdlord    and    tenant    subsisted    between  : 
lh«  plaintiff  and  defendant  at  the  time  of 
briagiiig  this  suit;  and,  secondly ,  whether  the  , 
dmdanta  agreed  with  the  plaintiff,  as  al- 1 
kgcd  in  the  plaint,  to  give  a  kubooleut  for ' 
5  fears  at  a  rent  of  Rupees  20.    If  either  < 
flf  these  issues  are  found  in  the  negative, 
Ae  suit  should  be  dismissed.    If  both  are  ' 
ihDxl  in  the  affirmative,  then  a  kubooleut ' 
ihoaU  be  decreed  at  rent  of  Rupees  20,  for 
Mttt%  as  claimed  by  the  plaintiff. 


The  14th  February  1868. 
Present : 

The  Hon*ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 


papen-^ETideiicc— Mortgagee's 
accounts. 


Case  No.  1380  of  1867. 

^/Wtf/  Appeal  from  a  decision  passed  by 
^  7^g^  ^f  Ptiinay  dated  the  2gth 
March  186 J,  modifying  a  decision  pasS' 


ed  hv  the  Sudder  Ameen  of  that  District , 
dated  the  2gth  December  186^, 

Shah  Gholam  Nuzuf  (Plaintiff), ' 
Appellant, 

versus 

Mussamut  Emanum  and  others 
(Defendants),  Respondents. 

Mr,  R.  E, .  Twidale  for  Appellants, 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Where  the  accounts  of  a  mortgagee  who  has  been  in 
possession  are  being  taken,  his  income-tax  papers  are 
inadmissible  as  evidence  in  his  favor,  though  they  may 
be  used  against  him. 

It  is  the  mortgagee's  duty  to  keep  regular  accounts, 
and  the  onus  h'es  in  the  first  instance  upon  him.  If  he 
has  not  kept  proper  accounts,  the  presumption  will  be 
against  him ;  but  this  does  not  mean  that  all  state- 
ments of  the  mortgagor  against  him  must  therefore  be 
taken  as  true.  ' 

Macpherson,  J, — In  this  case,  the  judg- 
ment of  the  Lower  Court  is  exceedingly  con- 
fused, and  it  is  quite  manifest  that  the  ac- 
counts between  the  parties  have  not  been 
properly  taken.  The  case  must  be  remanded 
to  the  Judge  in  order  that  the  accounts  may 
be  taken  again,  and  upon  a  proper  basis. 

One  objection  taken  to  the  finding  of  the 
Lower  Court  is,  that  the  income-tax  return 
papers  have  been  taken  as  evidence  showing 
what  the  collections  actually  were.  The 
income-tax  papers  are  wholly  inadmissible 
for  any  such  purpose.  They  are  admissible 
as  contradicting  the  mortgagees;  they  may 
be  used  as  against  the  mortgagees,  but  they 
cannot  be  taken  against  the  mortgagor. 

The  accounts  must  be  taken  from  the  date 
upon  which  the  mortgagees  entered  on 
possession,  down  to  the  present  time;  and 
they  must  be  taken  in  the  manner  in  which 
mortgage-accounts  are  usually  taken.  The 
mode  of  taking  such  accounts  has  been  in- 
dicated by  this  Court  over  and  over  again, 
and  no  Judge  can  fail  to  be  familiar  with 
it. 

It  is  the  duty  of  the  mortgagee  to  keep 
regular  accounts  from  the  day  he  entered  on 
possession ;  and  it  is  on  the  mortgagee  that 
the    onus    lies    in    the    first    instance.      If 
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the  mortgagee  has  not  kept  proper  accounts, 
the  general  presumption  will  be  against 
him ;  but  by  this  we  do  not  mean  to  say  that, 
because  the  mortgagee  has  neglected  to  keep 
proper  accounts,  all  statements  of  the  mort- 
gagor against  him  must  be  taken  as  true. 
The  Court  must  take  the  best  evidence 
available,  and  decide  upon  it. 

As  regards  the  sum  paid  by  the  mortgagee 
on  account  of  Government  revenue  after 
the  resumption  (payments  which  were  not 
contemplated  when  the  mortgage-contract 
was  entered  into),  the  mortgagee  must  be  al- 
lowed credit  for  this  with  interest  at  12  per 
cent,  as  on  all  other  sums  paid  out  of  pocket. 

We  see  nothing  difHcuU  or  special  in  this 
case,  and  only  remand  it  to  the  Judge  that 
the  accounts  may  be  fully  and  properly 
taken  from  the  beginning,  in  the  way  in 
which  mortgage-accounts  are  usually  taken. 

The  Judge  will  take  up  the  [case  at  once, 
and  decide  it  without  delay. 

The  mortgagee  is  entitled  to  interest  at 
12  per  cent,  only  on  his  mortgage. 


tecDi^ 


The  15th  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice y  and  the  Hon'ble  C.  Hobhouse, 
Judge. 

Analogfoui  caaes— Judgfinent  by  consent- 
Effect  of  judgement  in  appeal  on  unappealable 
cases. 

Reference  to  the  High  Court  hy  the  Re- 
corder of  Moulmein,  dated  the  24th 
December  jS6y, 

Nga  Bike  (Plaintiff),  Petitioner, 


versus 


R.  Snaddcn  (sole  Defendant),  Respondent. 


When  the  first  of  12  suits  agfainst  the  same  defendant 
was  filed  in  the  Recor  *er*s  Court  at  Ranj^oon,  it  was 
agreed  between  the  parties,  by  their  advocates  in  open 
Court,  that  all  iegfal  evidence  to  be  taken  in  the  first 
suit  should  be  evidence  in  the  rest.  When  the  case  came 
on  for  hearinsf,  the  advocate  for  the  plaintiffs  consented 
that  the  other  cases  should  follow  the  finding  of  the  j  Kadoe. 


Court  in  the  first  case,  but  the  advocate  for  the 

ant  refused  assent.    Judfrment  was  given  in  favor  0(1 

...  .  I 

the  plaintiffs  in  the  first  case,  when  jud^Rient  for  tha 

plaintiffs  was  also  entered  up  in  all  the  remainiiiif  cascs# 

Defendant  appealed  from  these  decisions  to  the  Histf 

Court,  which  reversed  the  Recorder's  decision  in  ti4 

first  case,  and  subsequently,  without  hearing  arg^menli 

reversed  the  decisions  in  such  (7)  of  the  eleven  as 

appealable. 

Held  that  the  decrees  passed  by  the  R 
Court  in  the  four  unappealed  suits  are  good  decrees,  oil! 
which  execution  may  be  issued  in  the  usual  form,  pro^ 

vided  they  be  not  altered  on  review. 

J 

Case. — ThIs  is  an  application  for  execa«( 
tion  of  a  decree  passed  by  this  Court  on  th^ 
24th  August  1866,  in  Civil  Regular  N<& 
•161  of  1865.  The  circumstances  out  o( 
which  the  litigation  of  which  this  suit  }tk 
an  item  originated  are  as  follows : —  -i 

For  some  years  previous  to  the  y 
1865,  Burmese  and  other  foresters  were  i 
the  habit  of  visiting  the  Mhineloongh 
forests,  and.  by  arrangement  with  tbf 
authorities  in  those  forests,  cutting  timbel 
there.  According  to  the  usual  practice  ii 
the  forests  north  of  this  province,  the  tiin« 
ber,  when  felled,  was  dragged  into  tte 
various  creeks,  where,  by  the  rise  of  tiie 
water  during  the  rains,  it  floated  and  found 
its  way  into  the  Salween,  down  which  river 
it  drifted  to  Moulmein.  In  the  year  x86^| 
the  plaintiff  and  other  foresters  (the  p]aint«^ 
iffs  in  the  numerous  other  suits  against  thUj 
present  defendant  Snadden)  cut  and  dragged 
a  large  quantity  of  timber  into  a  position 
to  be  floated.  It  was  not,  I  think,  denied, 
except  by  way  of  formal  pleading,  that  the 
plaintiffs  had  arranged  with  the  authorities, 
had  paid  the  duty  on,  and  had  cut  and 
dragged,  the  disputed  timber,  or  alleged  that 
the  defendant  had  cut  or  dragged  the  tim- 
ber, or  paid  any  duty  in  respect  of  it. 
While  the  timber  was  lying  ready  to  be 
floated,  Captain  Burn,  formerly  an  officer 
in  the  Commission  of  this  Province,  pro- 
ceeded to  the  Mhineloonghee  forest  with 
funds  supplied  by  the  defendant  Snadden. 
I  and  marked,  with  the  hammer-marks  of  M 
j  and  CO..  on  the  whole  or  a  greater  part  of  the 
timber  he  found  felled.  A  hrge  portion 
of  this  timber  (the  subject-matter  of  the 
various  Mhineloonghee  suits)  floated  in  the 
rains  of  1865,  and  came  down  the  Salween. 
On  entering  British  territory,  the  portion 
sued  for  was  secured  by  men  employed  by 
Snadden,  and  taken  to  Snadden  s  depOt  at 
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I  woutd  observe  that  all  foreign-grown 
timber  has,  in  passing  from  the  bank  where 
it  is  grown  to  Moiilmein,  to  pass  over 
lapids  and  over  rocks  which  prevent  its 
bdng  rafted,  and  necessitate  its  abandon- 
mem.  The  imposition  of  a  fraudulent 
kunmcr-mark  at  any  time  before  its  arrival 
It  Kadoe  enables  the  party  who  imposes 
that  mark  to  enter  it,  and  to  claim  from  the 
Reveooe  Authorities  at  that  place  a  certifi- 
cate called  a  Tynezat  on  the  production  of 
vfakb,  after  a  short  notice,  the  party  who 
bas  entered  the  timber  is  allowed  to  remove 
it  from  Kadoe  on  payment  of  a  certain  rate 
of  doty. 

The  principal  point  of  difficulty,  I  feel, 
ktt  arisen  from  the  mode  in  which  the 
Hhineloonghee  suits  have  been  treated, 
both  in  this  and  the  Appellate  Court.  The 
first  of  12  stilts  in  which  Snadden  was 
defendant,  pending  in  this  Court  on  the 
jrd  October  1865,  was  Civil  Regular  153 
if  1865  (^^S^  Khine  and  others  vs.  Burn 
uJ  Snadden).  Under  date  3rd  October 
1865,  an  entr}'  was  made  on  the  record  of 
this  case  by  the  then  Recorder,  Mr. 
Kennedy,  as  follows : — 

''Regular  Nos.  161  (the  present  suit), 
*i6i,  163,  164,  165,  166,  170,  171,  173, 
''];4.  and  176. 

"  Let  the  answers  in  these  cases  be  filed 
*0D  the  first  dav  on  which  the  offices 
•of  this  Court  open  after  the  recess,  the 
"defendants  undertaking  to  furnish  to  the 
^plaintiff's  Advocate  copies  of  the  written 

*  statement  in  these  cases,  respectively,  on 

*  or  before  Monday,  the  9th  instant,  and  it 

*  is  consented  and  agreed  between  the  par- 

*  lies  to  the  said  several  suits  by  their  re- 
**  speclive  advocates,  in  open  Court,  that  all 
^  legal  evidence  to  be  taken  in  Civil  Regular 
"No.  153,  Nga  Khine  and  others  versus 
**  fiara  and  others,  shall  be  evidence  in  the 
**  several  other  cases  hereinbefore  mentioned. 

"This  order  to  be  filed  with  Civil  Regular 
**  No.  i6[,  and  a  copy  tobeannexed  to  each 
"  of  the  other  cases,  and  let  the  above  case 
••stand  for  the  17th  instant." 

Under  date  the  15th  August  1866,  there 
» the  following  entry  made  by  iJr.  Clarke, 
the  then  Recorder,  on  the  record  of  the  same 
wt(i53of  1865). 

*'  Advocates  on  both  sides  present. 

'*Ur.  Macleod  addresses  the  Court,  and 
**  first  raises  the  question  as  to  the  effect  of 
''the Older  of  Mr.  Recorder  Kennedy,  dated 
"the  3rd  October  1865,  in  reference  to  the 


"II   suits  therein    enumerated,    following 
''  the  finding  of  the  Court  in  this  suit. 

"  Mr.  Law,  in  answer  to  the  Court,  states  : 
**  *  1  am  willing  and  consent  certainly  that 
"  the  Mhineloonghee  cases  should,  as  a 
"  whole,  follow  the  finding  of  the  Court  in  the 
"  case  No.  153.' 

"  Mr.  Macleod  does  nqt  assent. 

"  The  Court  calls  on  Mr.  Macleod  to  pro- 
"  ceed  with  defendant's  case  in  No.  153." 

It  is  on  the  effect  of  the  agreement  here 
recorded  and  the  subsequent  refusal  of  de- 
fendant's Advocate  that  I  am  desirous  of  ob- 
taining the  opinion  of  the  High  Court. 

In  August  1866,  Dr.  Clarke  gave  judg- 
ment in  the  case  above-mentioned  (No.  153 
of  1865)  in  favor  of  the  plaintiffs,  the  Court 
finding,  as  a  fact,  that  plaintiffs  had  cut  the 
timber.  The  decision  amounted,  as  I  read 
it,  to  a  finding  that,  whatever  Shoay  Gan's 
rights  may  have  been,  plaintiff's  title  was 
not  affected  by  them.  By  a  process  which  I 
do  not  exactly  understand,  but  which  does 
not  appear  to  have  met  with  opposition  from 
defendant's  counsel,  judgment  for  the  plaint- 
iffs was  entered  up  without  further  evidence 
or  argument  in  all  the  remaining  11  cases. 
Judgment  was  given  in  these  remaining  suits 
in  the  following  printed  form  : — 

"  With  reference  to  the  judgment  and 
*'  decree  this  day  pronounced  in  open  Court, 
"  and  signed  by  the  Recorder  in  Civil 
**  Regular  suit  No.  153,  and  to  the  order  of 
"  this  Court  signed  by  Mr.  Recorder  Ken- 
"  nedy.  dated  the  3rd  of  October  1865, 
"  the  Court  now  proceeds  to  give  decree  in 
*'  this  case,  mutaiis  mutandis^  in  conformity 
"  with  the  decree  in  the  said  case." 

The  defendant  appealed  to  the  High  Court 
from  the  whole  of  these  decrees,  and  I  pre- 
sume, from  the  mode  in  which  their  Lord- 
ships disposed  of  such  of  the  eleven  as  were 
appealable,  that  they  were  of  opinion  that 
the  course  taken  by  defendant's  counsel 
in  this  Court  was  no  bar  to  the  appeal. 

Their  Lordships,  on  appeal,  reversed  the 
decision  in  153  of  1865,  and  subsequently, 
without  hearing  argument,  reversed  the  other 
seven  cases  in  the  following  judgment  : — 

'*  These  are  all  appeals  from  the  Record- 
er's Court  at  Moulmein. 

"  That  Court  heard  and  determined  with 
**  the  Regular  Civil  Nt\  153  of  1865 
*^  eleven  other  cases,  in  all  of  which  it  gave 
"  judgment  for  the  plaintiffs :  and  seven  of 
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''  those  eleven  cases,  being  within  the  limits 
''  of  value  appealable  to  this  Court,  were 
'^  appealed  with  the  first-named  suit  153, 
'*  which  was  the  subject  of  the  appeal  No. 
"  298  disposed  of  by  our  judgment  of  the 
"  22nd  March. 

"  On  the  appeal  in  these  cases  being 
opened  by  Mr.  Doyne,  the  learned  coun- 
sel (Mr.  Peterson)  for  the  respondents 
interposed,  and,  admitting  that,  after  our 
judgment  in  298,  he  could  not  hope  to 
support  the  decisions  in  these  cases  as  it 
stood,  urged  that  they  ought  to  be  re- 
manded for  a  new  trial,  on  the  ground  that 
the  plaintiff's  evidence  had  not  been  com- 
pletely heard,  and  that  it  was  an  error  in 
the   Court  below  to  determine  all  these 
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cases  at  once. 


"  He  contended  that  the  evidence  as  to 
'*  possession  in  the  several  suits  would  have 
''  been  distinct ;  and  that,  without  hearing 
"  such  evidence,  no  decree  could  be  passed 
"  which  an  Appellate  Court  would  be  likely 
"  to  affirm. 

"  We  cannot  accede  to  this  prayer.  It  is 
quite  clear,  on  reference  to  the  proceedings 
in  the  Recorder's  Court  in  several  places, 
and  more  especially  from  what  took  place 
on  the  15th  August  1866,  at  which  time 
the  case  for  the  plaintiffs  in  No:  153  had 
concluded  {see  page  52  of  the  printed 
book),  that  the  plaintiffs  deliberately  elect- 
ed to  be  bound  by  the  decision  of  the 
Court  in  the  first  case ^  and  see  thet)rder 
of  3rd  October  1865  (page  12  of  the  same 
book),  by  which  it  is  declared  to  be  agreed 
between  the  parties  that  the  evidence  to 
be  given  in  the  one  case  should  be  evidence 
in  all  the  cases. 
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"  And  the  Court  below,  at  the  plaintiffs' 
express  request,  proceeded  to  adjudicate 
upon  all  the  cases  simultaneously. 

'*  It  is  not  contended  that  the  evidence  in 
the  other  cases,  if  they  had  been  separate- 
ly tried,  would  have  been  of  a  different 
kind  or  better  than  the  evidence  adduced 
in  No.  153,  and  we  cannot  shut  our  eyes 
to  the  certainty  that,  if  we  send  these  cases 
back  to  be  re-tried  (if,  indeed,  we  were 
competent  to  do  so)  after  our  judgment  in 
the  appeal  in  No.  153,  we  should  be 
simply  affording  the  plaintiffs  an  oppor- 
tunity of  making  a  new  case  framed  so  as 
to  meet  the  exigencies  of  our  decision. 
''  But,  IB  fact,  it  is  extremely  doubtful 
whether,  in  accordance  with  the  Code  of 
Civil  Procedure,  Sections  351-2,  we  should 
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"  be  competent  to  remand  these  cases,  if 
"  even  we  thought  that  justice  required  us 
"  to  do  so. 

"  We  might,  indeed,  permit  the  receptioo 
of  additional  evidence,  but  assuredly  the 
facts  of  the  case  would  afford  no  justifica^i 
tion  for  our  doing  so ;  anci  we  are  boand< 
by  a  recent  decision  of  the  Judicial  Com* 
mittee  (in  the  case  of  Sreeman  Chunder 
Yyty  versus  Gopal  Chunder  ChuckerbuuyJ 
to  abstain  from  admitting  further  evidence 
on  appeal  without  any  substantial  cause 
for  so  doing  to  be  recorded  in  the  proceed- 
ings.  * 

"  We  have  therefore  no  choice  but  10 
reverse  the  several  decrees  of  the  Court 
below,  and  we  reverse  them  accordingly 
with  all  costs  of  these  proceedings." 

A  further  point  arises  here  as  to  the 
effect  of  that  decision  on  the  suits  in  which 
(as*  in  the  present  suit)  the  value  of  the 
property  in  dispute  was  under  3,000,  and  are 
therefore  unappealable. 

Defendant,  on  the  decree  in  153  of  1865 
being  given  against  him  in  this  Court,  was 
called  on  to  give  security  to  prevent  execu- 
tion issuing  pending  appeal,  and  to  deposit 
the  costs  of  the  original  hearing.  It  seems 
to  have  been  considered  that  plaintiffs  would 
have  sufficient  security  by  the  deposit,  in 
Court,  by  defendant  Snadden,  of  certain 
Tynezas  of  the  disputed  timber,  which  was 
entered  by  Snadden  partly  in  his  own  name 
and  partly  in  that  of  R.  C.  Burn,  and  by  the 
deposit  of  certain  other  Tynezas  relating 
to  the  disputed  timber  which  were  in  the 
hands  of  the  Revenue  Authorities  at  the  lim* 
ber-station  at  Kadoe. 

The  question  I  am  now  desirous  of  sub- 
mitting, vi%.<t  whether  the  decree  here  is 
capable  of  variation  by  any  agreement  be- 
tween parties,  and  whether,  if  capable,  it  is 
affected  by  any  such  agreement,  is  of  addi* 
tional  importance  by  reason  of  an  applica- 
tion which  the  plaintiff  makes  for  the  pay- 
ment to  him  of  the  costs  of  the  proceedings 
of  the  original  suit,  deposited  by  defendant 
under  the  impression  that  the  case  was 
subject  to  appeal. 

On  the  13th  May  1867,  defendant  moved 
for  review  of  judgment  in  the  present  saitt 
which  application  was  dismissed.  It  is 
argued  by  plaintiff's  counsel  that  the  de- 
fendant, by  moving  for  a  review  of  judgment, 
has  admitted  the  validity  of  the  judgment  of 
this  Court. 
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Mj  own  opinion  as  regards  the  latter  is 
to  a  certain  extent  controlled  by  express 
decision  of  the  High  Court,  which  has  ad- 
JDitted  the  appeals  in  the  other  cases,  and 
teeby  impliedly  decided  that  they  were 
wH  decrees  made  by  consent.  If  the  judg- 
ment was  by  consent,  there  could  have  been 
10  appeal. 

The  following  is  the  question  on  which  I 
am  desirous  of  obtaining  the  opinion  of  the 
High  Court : — 

Are  the  decrees  passed  by  this  Court  in 
die  four  uaappeaied  suits  good  decrees  in 
which  execution  should  issue  in  the  usual 
farm? 

Judgment  0/ the  High  Court. 

Ftacotky  C,  J, — We  are  of  opinion  that« 
ibe  decrees  passed  by  the  Recorder's  Court 
inthefourunappealed  suits  are  good  decrees, 
on  which  execution  may*  be  issued  in  the 
asoa]  form,  provided  they  be  not  altered  on 
leview.  As  to  one  (the  present  suit),  the 
Recorder  has,  as  we  understand  him,  refused 
to  review  the  judgment. 


The  15th  February  1868. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 
Mitier,  Judges. 

DedaimtoiT  decree— Purcbase  of  a  transferable 
teaare— Resistratioa  io  zemindar's  aherista. 

Case  No.  11900!  1867. 


Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  gth  March  1867,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  20th  June  1S66. 

Horrish  Chunder  Mookerjee  and  others 
(some  of  the  Defendants),  Appellant s^ 


versus 

Amiuiid  Chunder  Chatterjee  (Plaintiff)> 
Respondent. 


Baboo  Greesh  Chunder  Ghose  for 
Appellants. 

Baboo  Motee  Lall  Mookerjee  for 
Respondent. 


A  bond'fide  purchaser  of  a  transferable  tenure  is  en- 
titled to  sue  for  a  declaration  of  title  and  possession, 
though  he  may  not  have  registered  his  name  in  the  ze- 
mindar's sherista. 


Pheary  J. — On  the  finding  of  the  Lower 
Appellate  Court  it  appears  that  the  tenure 
purchased  by  the  plaintiff  at  the  execution- 
sale  was  not  such  as  to  render  it  incumbent 
on  him  to  register  his  purchase  in  the  sheris- 
ta of  the  zemindar,  defendant.  Also  the 
title  of  the  plai^ntiff  by  purchase  is  admitted 
by  the  defendant,  the  tenure  being  admit- 
tedly one  of  a  transferable  nature,  and  the 
sale  bond  fide.  Under  these  circumstances, 
we  are  of  opinion  that  the  plaintiff  is  enti- 
tled to  a  declaration  of  title  and  posses- 
sion, notwithstanding  that  he  does  i)0t  make 
out  that  he  had  registered  his  name  in  the 
zemindar's  sherista,  as  he  alleged  in  his 
plaint. 

The  special  appeal  is  dismissed  with 
costs. 


The  15  th  February  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Municipal  Commissioners — Notice  of  action  un- 
der Section  87,  Act  III.  (B.  C),  i864~Right 
of  suit  by  a  member  of  joint  Hmdoo  family— 
Takine  down  a  ruinous  building  under  Act 
III.  (B.  C),  i864« 

Cases  Nos.  117  and  133  of  1867. 

Regular  Appeals  from  decisions  passed 
by  the  Judge  of  Ifooghly,  dated  respect- 
ively the  27th  February  and  ist  March 
1867. 

Gopee  Kishen  Gossain  (Plaintiff),  Appellant y 

versus 

Mr.  VV.  H.  Ryland  and  others  (Defendants), 

Respondents. 
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Messrs.  /?.  V,  Doyne  and  M,  L,  SandeU 
anJ  Bahoos  Kishen  Kishore  Ghosj  and 
Obhoy  Churn  Bose  for  Appellants. 

Mr,  J,  P.  Kennedy  and  -^a3&<7  Mohendro 
Lall  Seal  for  Respondents. 

Municipal  Commissioners  are  entitled  to  one  month's 
notice  of  action  under  Section  87,  Aa  III.  (BC),  1864, 
when  they  have  been  acting  bond  fide,  m  the  belief 
that  they  were  exercising  powers  given  to  them  by 
that  Aa;  not  if  their  proceedings  were  not  justified 
by  that  Aa,  and  only  colorably  done  under  cover 
thereof. 

A  member  of  a  joint  undivided  Hindoo  family  is 
not  precluded  from  suing  alone  to  obtain  -compensa- 
tion in  respect  of  a  loss  to  himself  personally,  caused 
by  wrongful  destruction  of  property  in  which  he  had 
a  definite  share. 

By  Section  63,  Aa  III.  (B.C.),  1864,  Municipal 
Commissioners,  if  they  deem  a  house  or  buildmg  to 
be  in  a  ruinous  state,  may,  after  the  notice  prescribed 
by  that  Section,  cause  the  same  to  be  taken  down. 

Bayley,  y.— These  two  cases  will,  it  is 
admitted  by  the  pleaders  for  the  parties,  be 
governed  by  one  and  the  same  decision  in 
this  Court. 

In  the  one  case,  Gopee  Kishen  Gossain, 
a  resident  of  Serampore,  sues  the  Chairman 
and  Vice-Chairman  of  the  Municipal  Com- 
missioners of  that  place  for  5,000  rupees  as 
damages  for  the  illegal  and  malicious  demo- 
lition of  a  house,  and  in  the  other  for 
damages  for  the  demolition  of  another  house, 
and  also  for  the  value  of  the  materials 
misappropriated  by  them. 

The  plaintiff  made  his  co-parcener  in  the 
joint-property,  Hem  Chunder  Gossain,  a  co- 
defendant. 

The  Chairman  and  Vice-Chairman,  defend- 
ants, rested  their  answer  on  the  legality  of 
their  proceedings  under  Sections  64  and  65, 
Act  111.  of  18^4,  Bengal  Council. 

The  Lower  Court  has  held  the  above  Sec- 
tion (64)  **  has  given  the  determination  of  the 
"  question  of  fact  as  to  whether  such  build- 
"  \n<T  is  or  is  not  in  a  ruinous  state  to  the 
**  Commissioners,  and  to  no  one  else,"  and 
that,  the  Lower  Court  having  no  jurisdiction, 
the  case  must  be  dismissed  by  it. 

Against  this  decision,  plaintiff  appeals, 
urging— 

I.  That  there  is  nothing  in  Act  HL  of 
1864  that  bars  the  jurisdiction  of  the  Civil 
Court  in  suits  for  damages  for  the  illegal  acts 
of  the  Municipal  Commissioners. 

2  That,  as  the  Section  64  is  to  be  read 
as  providing  for  the  action  of  the  Municipal 
Commissioners  under  it,  only  when  the  build- 


ings are  ruinous^  likely  to  fall^  and  t^ 
dangerous,  and  as  these  buildings  were 
dangerous  because  they  were  in  an  open  co 
pound,  away  from  the  ordinary  resort  of 
public,  the  Municipal  Commissioners  did 
illegally,  and  damages  are,  therefore,  due. 

3.  That  the  law  requires  the  materials 
demolished  buildings,  walls,  &c.,  to  be  * 
and  then  accounted  for  and  appropriated  ^ 
certain  mode ;  and  that,  in  the  cases  before  ittu 
the  processes  required  by  the  law  were  nof^ 
observed.  I 

Before,  however,  the  case  for  the  appellanl^ 
was  opened  by  his  counsel,  the  counsel  for 
the  opposite  party  took  two  preliminary  obJi 
jections : — 

1.  That  in  one  of  these  two  cases,  notic^ 
•of  30  days  had  not  been  given  before  iW 

plaint  was  filed,  as  required  by  Section  87  of 
Act  in.  of  1864. 

2.  That,  as  the  plaintiff  and  defendant,; 
Hem  Chunder  Gossain,  were  co-parceners  in^ 
these  houses,  as  their  joint  undivided  Hindoai 
family  property,  the  plaintiff  could  not  suQf; 
alone,  \ 

The  objection  as  to  the  notice  not  having^i 
been  given  for  thirty  days  before  plaint  isij 
met  by  the  plaintiff,  stating  that  the  30  dajr«: 
would  have  been  one  on  which  the  Courts 
were  shut;  wherefore  he  was,  by  force   of 
law,  compelled  to  file  his  plaint  the  day  before, 
so  as  to  be  in  time.    But,  in  my  opinion, 
this    objection     comes    too    late.      It    was 
never  pleaded  below,  and  might  well  have 
been  taken  before  the  Judge  as  a  plea  in 
bar,  with  reference  to  procedure.     I  would, 
therefore,  overrule  this  plea. 

I  would  also  overrule  the  j^fo/i^  objec- 
tion raised  to  the  hearing,  for,  although  the 
property  is  that  of  co-parceners  in  a  joint 
undivided  Hindoo  family,  the  plaintiff  can, 
in  my  opinion,  sue  for  his  share,  whatever 
it  may  be,  either  as*  recognized  amongst 
co-parceners,  or  by  Hindoo  Law.  Here  it 
is  not  contended  that  plaintiff  has  not  a 
right  to  a  moiety. 

Then,  as  to  the  appellant's  grounds  of 
appeal,  I  am  of  opinion  that  the  decision 
of  the  ]Municipal  Commissioners  is  by  the 
terms  of  the  law  final,  so  long  as  they  act 
within  the  law. 

Now,  it  is  contended  that  they  did  not 
act  within  the  law,  because  there  was  no 
evidence  of  the  property  being  in  a  dan- 
gerous state,  and  that  the  local  position  of 
the  houses  in  the  middle  of  an  open  com- 
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id  precludes  danger  to   passengers  or 

^rs  specified  in  the  Act ;  and  that  those 

came  into  the  compound  as  plaintiff's 

ic  property  were  trespassers,  and  acted 

ifaeir  own  risk. 

The  law  is  contained  in  Sections  64  and  65 
the  Bengal   Council   Act   III.  of    1864. 
important  words  in  this  case  are   the 
bwing  in  Section  64  : — 

;  •'  If  any  house,  building,  or  wall,  or  any- 
■ibiDg  affixed  thereon,  be  deemed  by  the 
Municipal    Commissioners    to    be    in    a 

*  TBinoMs  siaU,  or  likely  to  /ally  or  in  any 

*  w  dangerous  Xo  the  inhabitants  of  such 
boose  or  building,  or  to  the  neighbouring 

''houses  or  buildings,  or  to  the  occupiers 
•ibcrcof,  or  to  passengers,^  the  Commis- 
lioDers  (after  certain  proceedings)  "  may 
cause  all  or  so  much  of  such  house, 
building,  or  wall,  or  thing,  as  they  shall 
tbiok -necessary,  to  be  taken  down,  repair- 
"cd,  or  otherwise  secured." 

1  see  no  ambiguity  in  these  terms.  Their 
vdinary  grammatical  construction,  there- 
c,  is  to  be  followed.  1  think  in  this 
that  construction  to  be  that,  if  the 
missioners  deemed  the  house  or  houses 
be  ruinous  (which  is  what  their  notice 
jiys  they  did),  or  if  they  had  deemed  it  to 
likely  to  /ally  or,  irrespective  of  either 
W  these,  they  deemed  it  to  be  in  any  zvay 
itngtrous  to  passengers,  or  others  specified, 
Iber  might  legally  proceed  under  Sections 
(4  and  65. 

Defendants  having,  then,  in  my  opinion, 
10  fax  acted  legally,  I  see  no  cause  of  action 
to  plaintiff.  I  would,  therefore,  dismiss 
plaintiff  s  appeal  on  this  point. 

In  regard  to  the  Commissioners  not 
IttTing  proceeded  to  sell  before  appropriating 
the  materials,  I  find  that  Mr.  Ryland's 
deposition  on  oath,  which  is  not  contradicted 
by  other  evidence,  is  that  there  was  due  sale 
of  the  materials  and  the  account-sales  ren- 
dered. 

Under  this  state  of  facts,  I  would  dismiss 
both  appeals  with  cosis. 

PAftir,  J. — I  am  of  opinion  that,  by 
Swion  64,  Act  HI.  of  1864,  Berigal  Code, 
«  Municipal  Commissioners,  if  they  deem 
aboQse  or  building  to  be  in  a  ruinous  state, 
^  after  the  notice  prescribed  by  that 
Section,  cause  the  same  to  be  taken  down. 
The  written  statements*  of  the  two  defend- 
^^  in  these  actions  do  not  in  express 
'ordi  state  that  the  Municipal  Commission- 
^  ol  Serampore  did  at  any  time  deem  the 
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building  in  question  to  be  in  a  ruinous  state, 
nor  is  there  even  an  allegation  that  the  a6ts 
which  are  charged  by  the  plaint  against  the 
two  defendants  were  done  by  them,  under  the 
diredions  of  the  Commissioners  given  in 
pursuance  of  such  belief.  But  I  assume, 
from  the  course  which  the  case  has  taken, 
that  both  parties  to  the  suit  considered  the 
defence  to  be  that  which  such  a  statement 
and  allegation  would  have  made  it.  And 
further,  inasmuch  as  no  issue  of  fa^  was 
raised  in  the  Court  below,  1  conclude  that 
the  plainlifT  does  not  dispute  the  truth  and 
bona  fides  of  that  defence.  In  this  view 
of  the  position  in  which  the  case  stands,  the 
interpretation  which  I  have  put  upon  Sec- 
tion 64  of  Aft  III.  of  [864,  Bengal  Council, 
leads  me  to  think  that  the  defendants  are 
entitled  to  a  decree  in  their  favor  on  the 
merits.  In  the  same  view,  it  appears  to  me 
that  the  defendants,  having  aded  as  they 
did  bond  fide,  under  the  belief  that  they 
were  exercising  powers  given  to  them  by 
the  Aft  (as  indeed  they  were  if  the  fafts 
assumed  are  true),  were  entitled  striftly  to 
one  month's  notice  of  aftion  utnler  Seftion 
87  of  Aft  111.  of  1864;  and  consequently 
the  suit  in  which  the  period  of  notice  was 
one  day  short  ought  for  that  reason  alone 
to  have  been  determined  in  favor  of  the 
defendants.  I  may  add,  however,  that  the 
objeftion  to  the  sufficiency  of  the  notice 
is  not  an  objeftion  which  could  be  made 
preliminary  to  the  hearing  of  the  suit. 
For,  had  the  fafts  judicially  arrived  at  been 
such  as  to  show  that  the  conduft  of  the 
defendants  was  not  justified  by  the  Aft  of 
1864,  and  that  their  proceedings  were  only 
colorably  done  under  cover  of  that  Aft, 
then  they  would  not  have  been  entitled  to 
the  proteftion  of  the  notice  at  all. 

As  to  Mr.  Kennedy's  second  objeftion  on 
behalf  of  the  defendants,  I  think  it  cannot  be 
sustained.  The  plaintiff  is  not  seeking  to 
recover  that  to  which  he  has  no  title 
except  he  be  joined  with  another;  nor  is 
he  seeking  to  enforce  an  obligation  existing 
towards  himself  jointly  with  others,  and 
not  otherwise.  He  is  merely  Suing  to 
obtain  compensation  in  respect  of  a  loss  to 
himself  personally  caused,  as  he  says,  by 
reason  of  the  defendants'  wrongful  destruc- 
tion of  property  in  which  he  had  a  definite 
share.  It  seems  to  me  that  such  a  loss 
would  give  rise  to  a  distinct  right  of  action 
in  the  plaintiff  himself,  entirely  separate 
from  all  consideration  of  other  persons. 

But  for  the  reasons  which  I  have  already 
I  given,  I  think  that  these  appeals  must  be 
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dismissed,  and   the  judgment  of  the  Court 
below  affirmed,  with  costs  in  both  cases. 


The  15th  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitler,  Judges.  • 

Optioiud  and  compulsory  res^istration-^SectioA 
68,  Act  XV  I. ,  Z864. 

Case  No.  11 66  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  ChiUagong, 
dated  the  12th  March  i86j,  modifying 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  16th  March  1866, 

Munsoor  Ali  (Plaintiff),  Appellant, 

versus 

Azmut  Ali  and  others  (Defendants), 
Respondents, 

Baboo    Gopeenath   Mookerjee  for 
Appellant. 

Baboo  Motee  Lall  Mookerjee  for 
Respondents. 


Under  Section  68,  Act  XVI.,  1864,  registered  deeds 
are  entitled  to  preference  over  unregistered  deeds,  even 
of  that  class  the  registration  of  which  is  optional ; 
the  practical  distinction  between  the  two  classes  being, 
that  deeds,  the  registration  of  which  is  compulsory,  if 
unregistered,  will  not  be  received  in  evidence  at  all, 
whereas  deeds,  the  registration  of  which  is  optional, 
will  be  received  in  evidence,  notwithstanding  the  ab- 
sence of  registration,  though  they  must  give  way  to 
registered  documents  of  subsequent  dates  relating  to 
the  same  property. 

Mitter,  y. — The  following  points  have 
been  urged  before  us  in  this  special  ap- 
peal : — 

/J/.— That  Futteh  Ali  and  Azmut  Ali  hav- 
ing purchased  the  property  in  dispute  under 


a  bill  of  sale,  which  does  not  specify  the 
shares  to  which  they  were  respedively  en- 
titled,  the  presumption  is  that  they  par* 
chased  it  in  equal  shares,  and  the  onus  ct 
proving  the  contrary  lies  upon  the  special 
respondent. 

2nd, — That  the  two  bills  of  sale  propound-; 
ed  by  the  special  appellant  being  each  for  %; 
sum  below  100  rupees,  the  Lower  Appel«> 
late  Court  was  wrong  in  giving  priority  to 
those  propounded  by  the  special  respondent,: 
simply  on  the  ground  that  these  latter  wer^' 
registered,  whereas  the  former  were  not 
registered. 

With  reference  to  the  first  point,  we  ob-^ 
serve  that  the  question  of  onus  does  not 
fairly  arise.  The  Lower  Appellate  Court  has^ 
found,  upon  exhibits  produced  by  the  8pe-| 
cial  appellant  himself,  that  the  shares  of; 
Futteh  Ali  and  Azmut  Ali  were  such  a$ 
they  were  represented  to  be  by  the  special] 
respondent,  and  we  do  not  see  any  validi 
reason  for  interfering  with  this  finding. 

With  reference  to  the  second  point,  ve 
observe  that  the  Lower  Appellate  Court  ««t 
wrong  in  applying  the  provisions  of  Act  XIX.' 
of  1843,  the  deeds  in  question  being  dated! 
subsequent  10  January  1865,  or,  in  other: 
words,  subsequent  to  the  period  when  Ac^ 
XVL  of  1864  came  into  operation.  Tli^ 
mistake,  however,  does  not  in  any  way  affedi 
the  soundness  of  the  conclusion  arrived  ati 
It  is  quite  true  that,  under  the  provisions  ol 
Section  16  of  the  latter  Act,  it  was  options^ 
with  the  special  appellant  to  register  or  not 
the  bills  of  sale  propounded  by  him;  but 
Section  68  of  the  Act  distinctly  lays  down 
that,  even  with  regard  to  that  class  of  deeds 
the  registration  of  which  is  optional,  regis- 
tered deeds  will  be  entitled  to  preference 
over  unregistered  ones.  The  practical  dis- 
tinction between  the  two  classes  of  deeds, 
namely,  those  the  registration  of  which  iS; 
compulsory,  and  those  the  registration 
which  is  optional,  amounts  to  this,  that  tin 
former,  if  unregistered,  will  not  be  receiv( 
in  evidence  at  all,  but  the  latter  will  b^ 
received  in  evidence,  notwithstanding  the  ab- 
sence of  registration,  though  they  most 
give  way  to  registered  documents  of  subse- 
quent dates  relating  to  the  same  properly. 

The  special  appeal  is  rejected  with  costs  and 
interest  thereon  at  1 2  per  cent,  per  annum. 
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The  15th  February  1868.      • 

Present  : 

The  Hon'ble  G.  Loch  and  Dvvarkanath 
Mitter,  Judges, 

Prescription — User. 

Case  No.  787  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Chiilagongy  dated  the  2gth 
January  iSSy^  reversing  a  decision  pass- 
ed by  the  Moonsiff  of  Hathazaree,  dated  the 
list  July  i86y, 

Doorga  Chum  Paul  (Plaintiff),  Appellant, 

versus 

Pearee  Mohun  and  others  (Defendants). 

Respondents, 

Baboo  Otool  Chunder  Moofierjee  for 
Appellant. 

No  one  for  Respondents. 

A  title  by  prescription  cannot  be  created  by  length 
^tf  oer  sbort  of  12  years,  the  ordinary  period  prescrib- 
>by  the  Statu'e  of  Limitations. 

■     Mater,  Jj^ — ^The  two  following  points  have 
rrbeen  urged  before  us  in  this  special  appeal  : — 

lit, — That  the  length  of  user,  established 
i-kf  the  evidence  produced  by  the  special  ap- 
.ydhnt,  is  sufficient  to  create  a  title  by  pre- 
.scription. 

2nd. — That  the  Lower  Appellate  Court  has 
nisconstnied  the  report  of  the  Ameen  who 
vas  deputed  to  hold  a  local  investigation  in 
tiie  ctose. 

With  reference  to  the  first  point,  we  observe 
tbat  it  is  not  necessary  for  us  to  determine 
m  this  case  the  precise  length  of  user  by  which 
t  title  by  prescription  can  be  created.  We 
tbink  that  any  period  shorter  than  1 2  years, 
the  ordinary  period  prescribed  by  the  Statute 
cf  Limitations,  is  by  no  means  sufficient  for 
the  purpose.  The  evidence  produced  by  the 
Ipccial  appellant  does  not  carry  his  case  be- 
Jttid  10  years,  and  we  accordingly  reject 
diit  ground  of  appeal. 


The  15  th  February  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Appeal— Registration  Law. 

Case  No.  4C30  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the  4th 
May  iSSy, 

Ramessur  Mahatah,  Appellant, 

versus 

Kullyanessuree  Debia,  Respondent, 

Baboo  Oopendur  Chunder  Bose  for 
Appellant. 

Baboo  Mohinee  Mohun  Burdhun  for 
Respondent. 

No  s^ppeal  lies  to  the  High  Court  from  an  order 
passed  under  the  Registration  Act. 

Loch,  y.— As  the  pleader  for  the  appel- 
lant is  unable  to  show  us  any  Section  of  the 
law  under  which  an  appeal  from  an  order 
passed  under  the  Registration  Act  by  the 
Judge  lies  to  this  Court,  we  dismiss  the  ap- 
peal with  costs. 


« 


* 


* 
« 


The  I5lh  February  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  Dwarkanath 
Mitter,  Judges, 

Jurisdiction—Restoration  of  cases  stmck 

off  the  file. 

Case  No.  1249  of  1867  under  Act  X.  of 

1859. 

Special    Appeal  from     a  decision     passed 
by    the   Officiating   Additional  Judge   of 


284 


Civil 


THS  WSXKLT  REPORTER. 


Rulings, 


[Vol.  IX. 


Nuddedy  dated  the  Jth  March  iS6jy  reversing 
a  decision  passed  by  the  Deputy  Collector 
of  that  District,  daled  the  14th  December 

Deen  Dyal  Puramanick  (Plaintiff), 
Appellant, 

versus 

Ram  Coomar  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Otool  Chunder  Mookerjee  for 
Appellant. 

Baboos  Nil  Madhub  Ghose  and  Greesh 
Chunder  Mitter  for  Respondents. 


The  17th  February  1868. 

Present : 

The  Ilon'ble  Sir  Barnes  Peacock,  Kt.y  Chief 
Juslice,  and  the  Hon'ble  W.  S.  Seion- 
Karr,  Judge, 

y 

Sale  by  Hindoo  widow  ander  legal  necessity. 

Case  No.  883  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot^  dated 
the  nth  March  i86y,  reversing  a  decision 
of  the  Principal    Hudder  Ameen   of  thai 

•    District,  dated  the  rjth  July  iS6j, 


It  is  incidenul  to  every  Court  of  Justice  to  be  able,  I    Sugeeram  Begum  (one  of  the  Defendants), 

in  its  discretion,  to  restore  to  its  files  any,  case  which  it  j  Appellant, 

has  itself  removed  therefrom  undetermined.  1 


Phear,  J, — Wk  think  the  Lower  Appellate 
Coart  has  misapprehended  the  position  in 
which  this  case  was  when  it  came  before  it. 
The  Deputy  Collector,  on  being  assured 
that  the  parties  had  come  to  a  final  settle- 
ment, whether  judicially  or  not  we  do  not 
say,  struck  the  case  of!  his  files,  instead  of  1 
giving  a  final  judgment  between  the  parties.  ' 
Afterwards,  he  was  satisfied  that  the  parties 
had  not  settled  the  matter  in  dispute,  and 
that,  in  fact,  it  had  never  been  intended  by 
them  that  the  suit  should  altogether  drop ; 
he  accordingly  replaced  the  case,  and  tried 
it  on  its  merits.  We  find  it  impossible  to 
say  that  he  had  no  jurisdiction  to  do  this. 
He  had  not,  when  he  restored  the  case, 
given  any  judicial  determination  of  the 
issues  in  litigation  before  him,  and  was  not, 
as  we  think,  functus  officio.  It  must  always, 
in  our  opinion,  be  incidental  to  every  Court 
of  Justice  to  be  able,  in  its  discretion,  to 
restore  to  its  files  any  case  which  it  has 
itself  removed  therefrom  undetermined.  No 
doubt,  this  discretion  ought  never  to  be 
lightly  exercised.  But  in  this  case  the 
discretion  of  the  Deputy  Collector  is  not 
impeached ;  and,  as  far  as  we  can  see,  he 
acted  rightly  in  restoring  the  case,  whatever 
may  with  propriety  be  said  as  to  the  course 
which  he  took  previously  in  striking  it 
off. 

The  decision  of  the  Lower  Appellate  Court 
is  reversed,  and  the  case  is  remanded  to  be 
tried  on  its  merits. 


versus 

Juddoobuns  Suhaye  and  others  (Plaintiffs), 

Respondents, 

Messrs.  R.  E.  Twidale  and  C.  Gregory 
for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and 
Onookool  Chunder  Mookerjee  for  Re- 
spondents. # 

A  sale  by  a  Hindoo  widow  of  her  husband's  estate 
under  le^l  necessity  cannot  beset  aside  upon  payment 
of  the  amount  which  it  was  necessary  for  the  wi({ow  to 
raise,  or  in  the  proportion  which  that  sum  bears  to  the 
amount  for  which  the  estate  was  sold. 

Peacock,  C.  J. — In  this  case  the  plaintiff 
seeks  to  set  aside  the  sale  of  the  widow 
altogether,  and  he  is  not  at  liberty  to  set 
aside  the  sale  upon  payment  of  the  amount 
which  the  defendant  has  proved  that  it  was 
necessary  for  the  widow  to  raise ;  nor  is  he 
entitled  to'  have  the  sale  set  aside  in  the 
proportion  which  the  sum,  for  the  raising  of 
which  necessity  is  proved,  bears  to  the  amount 
for  which  the  estate  was  sold. 

This  case  is  governed  by  the  principles 
laid  down  in  special  appeal  No.  1664  of 
1867.* 

The  decision  of  the  Lower  Appellate  Court 
will  be  reversed  with  costs,  and  the  decision 
of  the  first  Court  affirmed.  « 

•  Sec  ante,  p.  107. 
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The  17th  February  1868. 

Present : 

Tbe  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chit/ 
Justice^  and  the  Hon'ble  W.  S.  Seton- 
Karr,  fudges. 


Recital  in  bood  given  by  Hindoo  widow — 
Declaratory  Decree. 


Case  No.  18 17  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Tirhooly  dated  the 
nth  0/  March  i86y,  affirming  a  decision^ 
of  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  rjth  July  i86s. 

Snnker  Lall  (one  of  the  Defendants), 

Appellant, 

versus 

Joddoobuns  Suhaye  and  others  (Plaintiffs), 

Respondents. 

UahifO  Debendro  Narain  Bose  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 


K  recital  in  a  bond  for  money  borrowed  by  a  Hindoo 
■■few,  to  the  effect  that  the  bond  was  (riven  for  the  per- 
iomanoe  of  her  husband's  shradh,  is  no  evidence  of  the 
fart  in  a  suit  aeainst  the  heirs  of  the  husband  or  in  a 
sa'it  to  charge  the  estate,  2.nd  no  declaratory  decree  is 
■eoessary  to  show  that  the  bond  was  not  given  for  the 
fwpose  specified. 


Peacock,  C  J. — We  do  not  think  that  in 
tbts  case  the  plaintiff  is  entitled  to  a  declara- 
tory decree  that  the  bond  was  not  given,  as 
lecited  in  the  bond,  for  money  borrowed  by 
the  widow  for  the  performance  of  the  hus- 
band's shradh.    It  is  admitted  by  the  vakeel 
for  tbe  plaintiff,  that  if  the  bond  had  not 
oontained  any  such  statement,  a  suit  could 
not  have  been  maintained  for  a  declaration 
that  the  money  was  borrowed  for  the  pur- 
poses of  the  widow,  and  not  for  any  pur- 
poses binding  upon  the  husband's  estate  or 
upon  the  heirs  of  the  husband ;  and   it  is 
abo  admitted  in  like  manner  that  the  reel-  i 


tal  in  the  bond  that  the  money  was  borrowed 
for  the  husband's  shradh  would  be  no  evi- 
dence of  the  fact  in  a  suit  against  the  heirs 
of  the  husband,  or  in  a  suit  to  charge  the 
estate.  In  point  of  law,  therefore,  the  re- 
cital sought  to  be  set  aside  makes  no  differ- 
ence as  regards  the  estate  of  the  husband,  or 
as  regards  the  evidence  which  would  be 
necessary  to  prove  the  fact  in  a  suit  against 
the  heirs.  There  is,  therefore,  no  necessity 
for  a  declaratory  decree. 

This  case,  like  the  case  to  which  appeal 
No.  2542*  relates,  is  a  claim  which  ought  not 
to  have  been  mixed  up  in  the  same  suit 
with  claims  to  set  aside  sales  made  by  the 
widow  without  necessity.  The  decisions  of 
both  the  Lower  Courts  must  be  reversed,  and 
the  respondent*  must  pay  the  costs  of  this 
appeal  and  the  costs  incurred  by  the  defend- 
ant in  both  the  Lower  Courts. 


The  17th  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  S.  Seton-Karr, 
Jitdge. 


Benamee  sale  by  ancestor— Declaratory 

decree. 


Case  No.  2542  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  nth  of  March  /86y,  affirming  a 
decision  of  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  lyth  July  i86s. 

Rajbunsee  Lall  (one  of  the  Defendants), 

Appellant, 

versus 


Judoobuns  Suhaye  and  others  (Plaintiffs), 

Respondents, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 


*  See  the  following  case. 
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Baboo  Chunder  Madhub  Ghose  for 
•  Respondents. 

In  a  suit  brought  by  reversionary  heirs  to  declare 
that  the  property  standing-  in  the  name  of  defendant 
had  been  purchased  by  the  ancestor  in  his  name  bena- 
tnee,  it  was  held  that  there  was  no  ground  for  a  decla- 
ratory decree. 

Peacock,  C,  y. — We  think  that  the  suit 
as  to  this  defendant  must  be  dismissed. 

The  suit  was  brought  by  the  reversionary 
heirs  to  declare  that  the  property  standing 
in  the  name  of  this  defendant  had  been 
purchased  by  the  ancestor  in  his  name  bcna- 
mee.  It  was  a  suit  for  a  declaration  of  right, 
and  not  for  relief. 

If  persons  choose  to  purchase  property  in 
the  names  of  others  benamee,  they  ought 
at  least  to  retain  sufficient  evidence  in  their 
own  hands  to  prove  that  they  did  so;  and 
there  is  no  reason  why  the  time  of  the 
Court  is  to  be  occupied  for  the  benefit, 
either  of  such  purchasers  or  their  heirs,  in 
making  declaratory  decrees  in  their  favor. 

We  think,  therefore,  that  there  is  no 
ground  for  the  Court's  making  a  declaratory 
decree  ;  and  it  will  be  sufficient  for  the 
Court  to  decide  what  was  the  real  transac- 
tion between  the  parties  when  the  plaintiff 
seeks  for  relief. 

If  an  application  had  been  made  to  the 
Court  in  proper  time  to  dismiss  the  suit  as 
against  the  present  defendant,  there  would 
have  been  ample  ground  for  dismissing  it 
upon  the  ground  of  multifariousness,  for 
the  plaintiffs  are  not  contented  with  suing 
the  widow  and  several  purchasers  to  set 
aside  sales  made  by  the  widow  under  cir- 
cumstances wholly  unconnected  with  each 
other,  but  they  have  thought  it  necessary, 
also,  to  add  the  present  defendant,  and  to  ask 
to  have  it  declared,  as  against  him,  that  he 
held  other  property  benamee  for  the  ancestor, 
and  now  holds  it  benamee  for  them  as  rever- 
sionary heirs. 

The  decrees  of  both  Courts  will  be  re- 
versed, with  the  costs  of  this  appeal  and  the 
costs  in  both  the  Lower  Courts. 


The  17th  February  1868. 

Presenl : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Pbear. 

yud'ges.  j 

! 
I 

Jurisdiction— Sale  of  non-transferable  tennre  ia  \ 
ezecutioa  of  Revenue  Court's  decree* 

Case  No.  1304  of  1867. 

Special  Appeal  from  a    decision  passed  by  : 
the  Second  Principal   Sudder   Ameen     0/ 
Hooghly,  dated  the  2 ^rd  February  t86y^  re- 
versing a  decision  passed  by  the  Moonsiff 

»    of  Serampore,  dated  the  2^th  July  i86^» 

Joy  Kishen  Mookerjee  and  another  (two  of 
,     the  Defendants),  Appellants^ 


versus 

Hureehur  Mookerjee  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Pearee  Mohun  Mookerjee  for 
Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Urn- 
bika  Churn  Banerjee  for  Respondents. 

Where  a  tenure  has  been  sold  in  execution  of  a 
decree  by  a  Revenue  Court,  a  third  person,  not  a  party 
to  the  suit  in  that  Court,  alleging  that  the  tenure  was 
not  transferable,  and  seeking  to  have  his  right  to  pos- 
session vindicated  against  the  pretended  transferee,  is 
entitled  to  complain  in  the  Civil  Court,  and  to  ask 
protection  against  the  probable  injurious  consequences 
to  himself  of  the  Collector's  decree. 

Phear,  J, — We  are  of  opinion  that  the 
Civil  Court  had  jurisdiction  to  entertain  and 
try  this  action.  It  may  be  that  the  Court 
would  have  no  power  to  set  aside  the  decree 
and  sale  by  the  Revenue  Court  unless  they 
were  respectively  void  against  the  present 
plaintiff  for  fraud,  but  this  is  not  the  prin- 
cipal remedy  which  the  plaintiff  asks.  He 
says,  besides,  that  the  tenure  sold  was  not 
transferable,  and  he  seeks  to  have  his  right 
to  possession  vindicated  against  the  pre- 
tended transferee.    He,  as  a  third  person,  nri 
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a  party  to  the  suit  in  the  Collector's  Court,  is 
entitled  to  complain  in  the  Civil  Court  that 
he  has  been  wronged  by  the  proceedings  of 
the  parties  to  that  suit,  and  to  ask  protection 
against  the  probable  injurious  consequences 
10  himself  to  arise  from  the  decree  in  that 
smt,  so  that,  whether  he  is  entitled  to  have 
the  Collector's  decree  set  aside  or  not,  his 
cause  of  action  is  one  which  the  Civil  Court 
was  right  in  entertaining. 

The  special  appellant  contends  that  the 
Lower  Appellate  Court  has  wrongly  come 
to  the  determination  that  the  tenure  in 
qncstion  was  not  transferable.  It  seems  to 
OS  that  this  is  a  finding  of  fact  with  which 
ve  cannot  interfere  under  the  circum- 
stances of  the  case,  as  there  was  evidence 
npon  which  the  Court  could  judicially  arrive 
at  its  conclusion  in  reference  to  this  issue. 

\Vc,  therefore,  dismiss  this  appeal  with 
costs. 


The  1 7lh  February  1868. 

Present: 

The  Hon'ble  G.  Loch  and  J.  B.  Phear, 

Judges, 

Jnrisdictson — Suit  for  rent  in  kind— 
Intenrention. 

Case  No.  1056  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ihe  Principal  Sudder  Ameen  of  Gya^ 
dated  ihe  tgth  February  t86j,  affirming 
a  decision  passed  by  the  Aloonsiff  0/ 
thai  District^  dated  the  iSth  December 
1866. 

Gholam  Mahomed  Akbur  and  others 
(Defendants),  Appellants, 

versus 

Radha  Kishen  Mohunt  (Plaintiff), 
Respondent, 

Mr,  R,  E,  Twidale  for  Appellants. 

Baboo  Promothonath  Banerjee 
for  Respondent. 

In  a  suit  for  rent  paid  in  kind,  in  which  defendant 
M  not  deny  plaintiff's  right  as  landlord,  but  in  which 
■atcrveaors  aopeared  and  objected  that  the  Civil  Court 
tod  BO  jurisdiction,  and  pleaded,  also,  that  defendant 
viii  tlicff  teiunty  and  paid  rents  to  them— 


Held  (by  [.och,  ].)  that  neither  defendant's 
appropriation  of  the  rent,  nor  the  fact  of  his  disput- 
ins^  plaintiff's  share,  nor  the  act  of  the  intervenors  in 
raising  a  question  of  right,  altered  the  nature  of  the  suit, 
or  took  it  out  of  the  cognizance  of  a  Revenue  Court. 

Held  (by  Phear,  J.)  that,. whatever  might  have  been 
the  case  before  the  mtervention,  as  soon  as  the  inter- 
venor  was  made  a  defendant,  and  issues  of  right  and  title 
were  raised  by  the  Court  between  him  and  the  plaintiff, 
there  was  matter  which  the  Court  had  jurisdiction 
to  decide. 

Loch,  J, — This  was  a  suit  for  rent  paid  in 
kind,  which  the  plaintiff  alleged  that  the  te- 
nant (defendant)  had  appropriated,  and  for 
the  value  of  which  he  brought  the  present 
suit  in  the  Civil  Court. 

The  defendant  did  not  deny  the  plaintiff's 
right  to  rent  as  landlord,  but  contended  that 
plaintiff  claimed  more  than  his  share,  which 
was  only  i  an'tia  and  4  dams,  instead  of  i 
anna  1 2  dams,  as  stated  by  the  plaintiff. 

The  special  appellants  appeared  as  inter- 
venors, and  objected  that,  the  suit  being  one 
for  rent,  the  Civil  Court  had  no  jurisdiction; 
and  they  further  pleaded  that  the  defendant 
was  their  tenant,  and  paid  rents  to  them. 
They  were  made  defendants  in  the  case. 

The  first  Court  overruled  the  objection  of 
want  of  jurisdiction  raised  by  the  intervenors, 
on  the  authority  of  some  judgment  passed 
by  the  Zillah  Judge  in  a  similar  case,  and 
proceeded  to  try  the  merits  of  the  case  and 
the  rights  of  the  parties,  and  gave  a  modified 
decree  for  the  plaintiff. 

The  intervenors  then  appealed  again,  urg- 
ing that  the  Civil  Court  had  no  jurisdiction 
to  try  a  rent-case.  The  Principal  Sudder 
Ameen,  without  disposing  of  this  objection, 
and  refusing  to  enter  into  question  of  the 
light,  gave  the  plaintiff  a  decree  on  the 
ground  that  he  had  proved  his  possession  of 
the  share  he  claimed. 

The  intervenor  comes  up  in  special  appeal, 
urging  the  same  objection  of  want  of  juris- 
diction in  the  Civil  Court  to  try  the  case, 
and  I  think  this  contention  is  valid.  The 
suit,  as  originally  brought,  was  for  rent  in 
kind,  or  the  value  of  that  portion  of  the 
tenant's  crop  payable  as  rent  to  the  plaintiff 
which  the  defendant  had  appropriated. 
Such  appropriation  did  not  alter  the  nature 
of  the  suit,  as  the  first  Court  apparently  con- 
sidered it  to  have  done,  so  as  to  give  the 
Civil  Court  jurisdiction ;  and  the  fact  that  de- 
fendant disputed  the  amount  of  the  plaintiff's 
share  would  not  take  the  case  out  of  the 
cognizance  of  the  Revenue  Court,  for  that 
question  might  have  been  disposed  of,  for 
the  purposes  of  this  suit,  by  the  Collector's 
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Court.  Nor  did  the  act  of  the  intervenor, 
when  he  interfered,  and  was  made  a  defend- 
ant, and  raised  the  question  of  right,  give  the 
Court  jurisdiction,  for  his  so  doing  did  not 
alter  the  nature  of  the  suit  between  the 
plaintiff  and  defendant.  The  first  Court 
should,  of  its  own  motion,  have  rejected  the 
plaint,  and  probably  would  have  done  so,  had 
the  plaint  been  properly  examined  when 
first  put  in.  Subsequently,  when  the  case 
proceeded  to  hearing,  the  Moonsiff,  misled  by 
some  decision  of  the  Zillah  Judge,  though 
evidently  hesitating  as  to  the  jurisdiction  of 
his  Court  to  try  the  case,  determined  to  dis- 
pose of  it..  On  appeal,  the  Principal  Sudder 
Ameen  neglected  his  duly  in  not  disposing 
of  the  objection  urged  by  the  intervenor. 
He  determined  not  to  try  ^y  question  of 
right,  and  thus  the  suit  was  reduced  to  its 
original  limits,  viz.,  a  claim  for  rent,  which 
was  a  suit  he  had  no  jurisdiction  to  try. 

I  think  that  the  decisions  of  the  Lower 
Courts  should  be  set  aside  and  declared  to 
be  void^  as  having  been  passed  without  juris- 
diction ;  but,  as  the  intervenor  would  not  have 
been  injured  had  he  kept  himsdf  out  of 
Court,  I  think  the  parties  other  than  the 
defendant  (tenant)  may  be  left  to  pay  their 
own  costs  throughout,  the  tenant  (defendant) 
receiving  his  from  the  plaintiff. 

Phear,  J, — In  this  case,  the  plaintiff  sued 
in  the  Civil  Court  for  half  the  produce  of 
certain  land  belonging  to  him'as  mokurruree- 
dar,  and  cultivated  by  the  defendant  (ryot) 
at  a  rent  payable  in  kind. 

The  special  appellant  was  not  sued,  but 
appeared  and  asked  to  be  made  a  party  on 
the  ground  that  plaintiff  was  not,  as  he  said, 
mokurrureedar ;  that,  in  fact,  there  was  no 
mokurrureedar,  but  that  he  himself  was  \ 
zemindar;  and  that  the  rents  claimed  by 
the  plaintiff  were  due  to  him.  He  sought 
to  be  made  a  party  in  order  to  object  to  the 
jurisdiction  of  the  Court  to  entertain  a  suit 
for  rent. 

The  first  Court,  exercising  the  discretion 
vested  in  it  by  Section  73  of  Act  VIII.  of 
1859,  made  the  applicant  a  defendant, 
and  raised  two  issues  of  right  and  title, 
viz.,  the  3rd  and  5th,  between  him  and  the 
plaintiff.  But  eventually  the  Court  declined 
to  adjudicate  on  these  issues,  and  gave  a 
decision  in  favor  of  the  plaintiff  as  against 
the  original  defendant. 

On  appeal,  the  Lower  Appellate  Court 
affirmed  this  decision,  and  also  held  that  it 
was  unnecessary  to  determine  the  issues  of 


right  between  the  plaintiff  and  the  special 
appellant  (defendant). 

The  special  appellant  now  urges,/rxA  that 
the  suit  being  a  suit  for  rent  was  not  cog* 
nizable  by  the  Civil  Court ;  and,  second,  that, 
if  the  Court  had  jurisdiction  over  the  subject 
of  suit,  it  ought  to  have  decided  the  issues 
raised  between  him  and  the  plaintiff. 

I  am  of  opinion  that,  inasmuch  as  the 
special  appellant  was  made  a  parly  to  the 
suit  at  his  own  request,  and  not  by  the  act  oC 
his  opponent,  or  of  the  Court  alone,  the  objec- 
tion to  the  jurisdiction  does  not  come  well 
from  his  mouth;  but  1  further  think  that  it 
is  without  foundation.  Whatever  might 
have  been  the  case  before  the  special  appel- 
4ant  becime  a  party  to  the  suit,  as  soon  as  he 
was  made  a  defendant,  and  issues  of  right 
and  title  were  raised  by  the  Court,  on  his 
own  allegations,  between  himself  and  the 
plaintiff,  it  seems  to  me  there  was  manifest 
matter  in  dispute  between  the  parties,  which 
the  Court  had  ample  jurisdiction  to  enter- 
tain and  decide. 

I  therefore  think  that  the  first  ground  of 
special  appeal  altogether.fails. 

The  second  ground,  however,  constitutes, 
I  think,  a  valid  objection  to  the  decision  of 
the  Lower  Appellate  Court,  and  I  would  send 
back  the  case  accordingly  for  re-trial,  in 
order  that  the  3rd  and  5th  issues  settled  by 
the  first  Court  may  be  determined,  and  that 
the  decision  of  the  Court  may  be  made  to 
accord  with  the  result. 


The  1 7th  February  1 868. 

Present : 

The  Ilon'ble  W.  Markbv  and  Dwarkanath 

Mitter,  Judges, 

Costs— Scale   where  one  has  been  needlessly 

made  a  party. 

Case  No.  69  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Ray 
ihahye,  dated  the ^2gth  September  1866. 
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Kasheenath  Sein  (one  of  the  Defendants), 

Appellani, 

versus 

Chunder  Monee  Debee  (Plaintiff), 
Respondent. 

Baboos  Romesh  Chunder  Miiier  and 
Nilmonee  Sein  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

One  of  several  juds^ment-debtors,  jointly  liable  under 
1  decfte,  having  paid  a  larger  amount  than  was  due  as 
ktween  herself  and  her  co-defendants,  brought  a  suit  to 
reoofcr  fioni  them  the  excess  paid  by  her>  One  of  the 
having  paid  more  than  his  share,  the  claim 
him  was  dismissed  by  the  Principal  Sudder 
I,  who  nevertheless,  on  the  ground  that  it  was  ne- 
ONsacy  to  make  him  a  party,  awarded  him  no  costs. 

Held  that  it  was  not  necessary  to  make  this  defcnd- 
aal  a  party,  and  that  costs  should  not  have  been  refus- 
ed to  him. 

Held,  also,  that  the  scale  on  which  costs  should  be 
•nrdedto  him  depends  on  what  plaintiff  claims  against 
hin,  and  that  he  is  entitled  to  costs  on  the  usual  scale 
n  the  amount  for  which  the  suit  was  brought. 

Markby,  J. — With  regard  to  the  first 
poiot»  namely,  as  to  whether  the  appellant 
ill  this  case  is  entitled  to  his  costs,  our  opi- 
niOD  is  that  he  is  so  entitled. 

The  plaintiff  and  defendants  were  jointly 
fable  under  a  decree,  and  the  plaintiff  hav- 
ing paid  a  far  larger  amount  than  was  due 
IS  between  herself  and  her  co- defendants; 
this  suit  was  brought  for  the  recovery,  from 
the  defendants,  of  the  amount  so  paid  by  the 
pkintiff  in  excess  of  her  share  of  the  liabi- 
lity. 

The  defendant,  whose  case  is  now  under 
oonstderation,  had  paid  into  Court  rather 
more  than  the  full  amount  of  his  share.  The 
Principal  Sudder  Ameen,  upon  this  being 
shown,  dismissed  the  claim  as  against  this 
defendant,  the  present  appellant,  but,  upon 
te  ground  that  it  was  necessary  to  make 
^  defendant  a  party  to  the  suit,  awarded 
him  no  costs.  The  Principal  Sudder  Ameen 
mjs:  '*It  appears  that,  as  defendant  No.  2 
'^paid  Rupees  ao8-4  in  execution  of  the  de- 
*'orte  on  the  19th  of  April  1866,  he  has  paid 
**Ropee8  2-12-2-3  in  excess  of  the  liabilities 
m  respect  of  his  own  share ;  consequently, 
ihe  said  defendant  (No.  2)  is  no  way  liable 

Vol.  IX. 
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''  for  this  claim.  As  this  party  was  liable 
''  under  the  original  decree,  it  was  indispen- 
''  sably  necessary  that  he  should  be  made  a 
"  defendant ;  consequently  he  (defendant 
"  No.  2)  is  not  entitled  to  recover  any  costs ; 
''  he  must  bear  his  own  costs." 

Now,  in  an  ordinary  case,  where  we  saw 
that  the  Lower  Court  had  exercised  its  dis- 
cretion as  to  granting  or  refusing  costs,  we 
should  be  very  slow  to  interfere.  But  in 
this  case  costs  have  been  withheld  entirely 
upon  a  rfiisconception.  It  was  not  neces- 
sary to  make  this  defendant  (appellant)  a 
parly  to  the  suit :  the  plaintiff,  as  the  result 
has  shown,  had  no  claim  against  him,  and  he 
could  in  no  way  be  affected  by  the  result  of 
the  proceeding^. 

We  think,  therefore,  that  the  decision  of 
the  Lower  Court,  so  far  as  it  refuses  costs  to 
the  present  appellant,  must  be  reversed, 
and  this  appeal  be  decreed  with  costs  and 
interest. 

The  other  question  that  has  been  raised 
is,  upon  what  scale  is  the  defendant  entitled 
to  his  costs  ?  Now,  that  depends  upon  what 
the  plaintiff  claims  against  him.  All  that 
could  be  due  under  any  circumstances  from 
this  defendant  was  the  actual  amount  of  his 
share.  But  the  plaintiff  has  asked  for  much 
more;  she  seeks  by  her  plaint  to  obtain  a 
judgment  against  every  single  defendant  for 
the  whole  amount  of  contribution,  and  as  the 
plaintiff  alone  is  to  blame  for  the  manner  in 
which  she  has  brought  her  suit,  we  think 
that  the  defendant  (appellant)  is  entitled  to 
costs  on  the  usual  scale,  that  is,  as  on  a  suit 
for  Rupees  10,446-15-11. 


The  1 8th  February  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Objection  that  a  deposition  waa  iniBa|»prelioiid- 
ed— Grounds  of  appeal— Objection  not  noticed 
—Legal  presumption. 

Case  No.  1043  of  1867  under  Aft  X.of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  2tst  Feb- 
ruary  i86j,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  30th  August  t866. 
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Kazee  Amalooddeen  (PlaintiflF),  AppeJJaiit, 


versus 


Shaikh  Ezah  (Defendant),  Respondent. 

Baboo  Poorno  Chunder  Shome 
for  Appellant. 

Baboo  Opendur  Chunder  Ghose 
for  Respondent. 

So  obvious  an  objection  as  that  the  Loiter  Court  mis- 
apprehended the  real  meanings  of  a  deposition  ought  to 
be  certified  in  the  written  grounds  of  appeal. 

Where  a  Lower  Appellate  Court  does  not  notice  an 
objection  in  the  grounds  of  appeal  which  is  not  shown 
to  have  been  pressed  upon  the  CoUft,  it  may  be  legally 
presumed  that  it  was  on  that  account  that  the  objection 
was  not  noticed. 

Bqyley,  J* — This  special  appeal  by  the 
plaintiff  is  substantially  against  a  finding  of 
fact  by  the  Lower  Appellate  Court  both  as  to 
the  pottah  and  as  to  the  dakhilahs.  The 
pleader  urges  as  to  the  defendant's  pottah, 
that  the  Lower  Appellate  Court  itself  rejected 
the  testimony  of  the  witnesses  to  it,  and 
should  not,  therefore,  have  found  its 
genuineness;  and  that  the  decision  to  which 
the  Lower  Appellate  Court  refers  as  assisting 
to  prove  the  pottah  was  not  one  in  which  the 
genuineness  of  that  document  was  in  issue. 
But  upon  this  point  we  observe  that  the 
Lower  Appellate  Court  does  not  rely  on  that 
decision,  but  on  the  conduct  of  the  party  after 
it,  viz,,  that  notwithstanding  that  decision, 
and  the  fact  that  the  rent  recorded  in  that 
pottah  was  paid  and  received  for  many  years 
under  it,  no  steps  were  taken  to  get  the 
pottah  set  aside.  This  is  one  item  of  evi- 
dence which  the  Lower  Appellate  Court 
relies  on  in  coming  to  the  conclusion  of  fact, 
and  as  one  so  weighty  as  to  preponderate 
over  that  against  the  pottah. 

As  to  the  defendant's  dakhilahs,  the 
Lower  Appellate  Court  states  that  defendant 
deposed  they  were  genuine,  and  that  this  is 
not  disproved.  It  is  now  urged  (though 
not  so  in  the  petition  of  special  appeal)  that 
such  is  not  the  real  meaning  of  the  depo- 
sition. If  so,  we  think  so  obvious  an  objec- 
tion ought  to  have  been  certified  in  the 
written  grounds  of  special  appeal. 

Lastly,  it  is  said  that  the  Lower  Appellate 
Court  did  not  notice  an  objection  in  the 
grounds  of  appeal,  that  the  witnesses  who 
gave  the  dakhilahs  were  not  called  by  the 


first  Court.  But  we  are  not  shown  that  this 
objection  was  really  pressed  upon  the  Lower 
Appellate  Court ;  and  we  may,  therefore, 
legally  presume  that  on  that  account  it  was 
not  noticed. 

We  dismiss  the  special  appeal  with  costs. 


The  i8ih  February  1868. 

I 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Evidence— Admissions^-Written  statement. 
Case  No.  1007  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  \ 
the  Judge  of  Backer  gunge,  dated  the  i^ih  j 
February  iSSy^  reversing  a  decision  pass-  ^ 
ed  by  the  Deputy  Collector  of  that  District, 
dated  the  j/j/  August  1866, 

Radha  Churn  Chowdhr>-  (Plaintiff), 
Appellant^ 

versus  \ 

i 
Chunder  Monee  Shikdar  and  others 
(Defendants),  Respondents. 

Baboos  Kalee  Mohun  Doss  and  Romesh 
Chunder  Mitter  for  Appellant. 

Baboos  Sreenath  Doss  and  Bungshee  Dhur 
Sein  for  Respondents. 

Where  defendant's  written  statement  is  referred  to 
as  evidence  in  plaintiff's  favor,  the  whole  of  it  becomes 
evidence  in  the  suit,  and  the  Court  can,  in  its  discretion, 
attach  thereto,  or  to  any  portion  thereof,  so  much 
value  as  seems  to  it  fit. 


Phear,  J. — Is  the  opinion  of  the  Lower 
Appellate  Court,  the  evidence  produced 
by  the  plaintiff  failed  to  make  a  primd facie 
case  in  favor  of  his  claim  for  arrears  of 
rent  at  the  rate  of  Rupees  80  per  annum. 
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The  18th  February  1868. 


Bat  the  defendant  in  his  written  statement 
admitted  that  he  was  tenant  to  the  plaintiff, 
alleging,  however,  at  the  same  time,  that  his 
lent  was  Rnpees  25,  and  that  he  had  paid 
the  whole  of  it  for  the  time  covered  b}*  the 
plaint,  except  Rupees  13. 

Dealing  with  this  written  statement  of 
the  defendant  as  evidence  in  the  cause,  the 
Lower  Appellate  Court  came  to  the  con- 
clusion that  the  defendant  did  hold  of  the 

plaintiff  at  Rupees  25.     It  also  considered     _,  .  .   » 

that  defendant's  allegation  of  payment  was  ;  Special  Appeal  from   a   decision   passed  by 

supported  by   a  certain  dakhilah  put  in  by  i      ihe  Judge  of  Wesi  BurdwaUy   dated  the 

him    and  accordingly  gave  the   plaintiff  a  |      ^^^    Ochber    1867,   reversing   a    decision 
verdict  for  Rupees  13  only. 


Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ejectment— Co-proprietors  as  tenants. 

Case  No.  1590  of  1867. 


On  special  appeal,  it  is  objected  that  the 
Lower  Appellate  Court  discredited  the 
plaintiff's  evidence  for  reasons  which  are 
not  good  ;  that  it  gave  insufficient  reasons 
for  differing  in  opinion  from  the  Court  of ;  ^^an  Kishore  Gossain  and  others  (Plaintiffs), 


passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated'  the  ijth  January 
1866. 


First  Instance  relative  to  the  value  of  certain 
evidence  put  in  by  the  defendant ;  that  the 
dakhilah  relied  upon  by  the  Lower  Appel- 
late Court  was  not  proved  ;  and,  finally,  that 
the  Lower  Appellate  Court  was  wrong  in 
:  giving  a  decree  according  to  the  terms  of 
the  defendant's  written  statement  without 
tiying  whether  the  payment  pleaded  by  him 
was  proved  or  not. 

We  are  of  opinion  that  none  of  these  ob- 
jections can  be  sustained.  No  sufficient 
reasons  have  been  put  before  us  to  justify 
ov  interfering,  on  special  appeal,  with  the 
conclusions    which     the     Lower    Appellate 


AppellantSy 


versus 


Dlnnobundhoo  Chatterjee  and  others 
(Defendants),  Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Baboo  Bungshee  Dhur  Sein 
for  Respondents. 

Proprietors  are  not  entitled  to  oust  their  co-proprie- 

Court  drew   from    the  plaintiff's  evidence'.    ^^''^  ^''^"^  '^"^^  ^*^'^*^  ^"^^  ^**^"  *^*^^'  **  **'"*°**' 
And,  inasmuch  as  those  conclusions  left  the    ^"•ought  into  cultivation. 

plaintiff  without  a  case,  the  suit  must  have  ^     -r-  i_    • 

been  dismissed  had  not  the  Lower  Appellate       Jackson.  7.  -This  is  a  suit  to  obtain  pos- 

Coari  referred  to  the   written  statement  of .  session  of  certain  lands  which  are  admittedly 

the  defendant  for  evidence  in  the  plaintiff's  ,  .^  defendants'  possession,  and   which  have 

tavor.     This  being  so,  as  admissions,  if  used  1  ^  , .        ^  ,      ^  ^      , 

at  all,  must  be  received  entire,  the  whole  of    ^^^"  cultivated  by  defendants  and  turned  by 

the  wrinen   statement  of  the  defendant  so  I  them  from  waste  land  into  cultivated  land. 

rrfcrred  to  became  evidence  in  the  suit,  to  '  The  Judge,  on  appeal,  has  found  that  the 

which,  or  to  anv  portion  whereof,  the  Court      ,  .    .«■  .         u         •  •         r 

could  in  its  discretion  attach  just  so  much    P^^*'^^^^^  "^^'^^  ^*^*^  ^^^"  >"  possession  of 

nine  as  seemed  to  it  fit.     {^See  Rajah  Nil    these  lands,  and  are  not  entitled  to  oust  the 

Monec  Singh  Deo  versus  Ramanoogra  Roy,    defendants  and  take  khas  possession  of  them 

7  Weekly   Reporter,   page   29.)      It  seems  .         .      defendants     The    nlaintiffs 

to  US  clear  that  the  Lower  Appellate  Court  ,  *^    ^°^*"^^  ^^^  aetenaanis.     i  ne    piainuits 

<Iid,  in  fact,  believe  the  whole  of  this  written    and  the  defendants  are  co-proprietors.    The 

iJaiement,  and,  therefore,  that  its  decision  is    plaintiffs  may  have  some  right  to  rent,  but 

ttpportcd  by  evidence  which  is  unimpeach-  { ^^     ^^^  „^^  ^^^j^l^^  ^^  ^^3^  ^l^^.^  co-proprie- 

*we  in  special  appeal.    These  remarks  dis-        '^  ^    '^ 

pPic  or  the  whole  of  the  objections  of  the  ;  ^^rs,  who  have,  as  tenants,  brought  this  land 

•facial  appellant.  into  cultivation. 


Vc  dismiss  the  appeal  with  costs. 


Appeal  dismissed  with  costs. 
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The  1 8th  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Section  246,  Act  VI 11.,  2859. 

Special  Appeal  from   a  decision  passed  by  \ 

the    Judge    of  Sylhei,   dated    the    2gth  \ 

•  March   i86j,  affirming  a  decision  passed  j 

by  the  Moonsiff  of  Russoolgunge,  dated  \ 

the  2ist  September  1866, 

Gokool  Ram  Deb  (Plaintiff), 
Appellant^ 

versus 

Ram  Soondur  Surma  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss  and   Rajendur- 
nath  Bose  for  Appellant. 

Baboo  Annund  Gopal  Pal  it  for 
Respondents. 

The  provisions  of  Section  246,  Act  VI II. ,1859,  are  pro- 
spective, and  do  not  apply  to  proceedings  in  execution 
under  the  old  procedure. 

Kemp,  J. — It  is  very  clear  that  both  the 
Lower  Courts  are  wrong  in  holding  that  the 
suit  is  barred  because  not  brought  within 
one  year  from  the  dale  of  ihe  order  passed 
under  Section  246  of.Act  VIII.  of  1859. 

How  the  plaintiff,  as  the  Judge  observes, 
**is  attempting  by  a  side  wind  to  get  over 
"  Section  346,"  we  fail  to  see. 

The  order  alluded  to  was  passed  in  1857, 
before  Act  VIII.  was  in  operation ;  and  the 
provisions  of  Section  246  are  prospective, 
and  do  not  apply  to  past  proceeding,  in  exe- 
cution under  the  old  procedure.  Moreover, 
the  order  alluded  to  was  not  respecting  pos- 
session: the  judgment-debtor  satisfied  the 
debt,  and  the  summary  proceedings,  as  a 
matter  of  course,  fell  in. 

We  have  been  asked  to  try  this  case  here 
on  a  point  of  law  which  is  not  raised  in  the 
special  appeal.  The  plaintiff  avers  he  was 
in  possession  up  to  5th  Bysack  1268,  when 


he  was  forcibly  ejected  by  the  defend 
The  case  is  remanded  for  trial  upon 
pleadings  raised  by  the  parties. 

Costs  to  follow  the  result. 


The  19th  February  1868. 

Present :     . 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  ChieJ 
Justice,   and    the    Hon'ble    Dwarkan 
Milter,  Judge, 

Enhancement  of  rent— Surrounding  rates—Sec^ 
»  tion  17,  Act  X.,  1859— Declaratory  decree  ' 
fore  rent  is  due. 

Case  No.  2083  of  1867.    ' 

Special   Appeal  from   a  decision  passed 
the  Judge  of  Chittagong,  dated  the  26ik 
of  June    186 J,    reversing  a  decision 
the    Deputy    Collector    of  that   Dis/rictr\ 
dated  2gth  September  1866, 

Bogdonath  (one  of  the  Defendants), 
Appellant, 

versus 

Ramjoy  Dey  (Plaintiff),  Respondent, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Sreenath  Banerjee  for  RespondenL 

That  a  tenant  is  holding  at  a  rent  lower  than  svr- 
rounding  rates  is  not  a  sufficient  ground  to  be  speci- 
fied in  a  notice  of  enhancement ;  the  words  "  surround- 
ing rates"  being  not  tantamount  to  the  ground  of 
enhancement  indicated  in  Section  17,  Act  X.,  1S59. 

A  declaratory  decree  that  the  defendant  is  holding  at 
a  certain  rate  of  rent  before  any  rent  is  in  arrear  b  not 
suffieient  to  compel  payment  at  that  rate  when  the  rent 
becomes  due,  without  a  fresh  suit. 

Peacock^  C.  J. — The  Judge  has  made  a 
mistake  in  this  case.  He  has  not  tried 
whether  the  pottah  of  ii95»  which  was  one 
of  the  pottahs  upon  which  the  defendant  reli- 
ed, was  or  was  not  genuine.  If  it  was  genuine, 
then  the  defendant  is  entitled  to  hold  at  the 
rates    fixed    in  that    pottah,   which  was  « 
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nokuntiree  grant.  The  Judge  having  re- 
■iiided  the  case  to  try  whether  the  pottah  of 
die  15th  of  Aghran  i2ii  was  a  genuine 
one,  the  Deputy  Collector  found  that  that 
pottah  was  not  genuine;  but  he  stated  that, 
jahbough  that  pottah  was  not  genuine,  still 
tthe  defendant,  having  held  at  a  uniform 
'  nte  for  20  years,  was  not  liable  to  enhance- 
ment. The  Deputy  Collector  says :  "  Upon 
*"  the  evidence  now  brought  before  me,  I  am 
"  of  opinion  that  the  conclusion  arrived  at 


(the  notice  itself  not  being  in  the  record), 
was  that  the  defendant  was  holding  at  a 
rent  lower  than  surrounding  rates.  We 
think  that  that  notice  was  not  sufficient,  inas- 
much as  it  does  not  show  that  the  tenant 
was  holding  at  a  rate  lower  than  the  pre- 
vailing rate  payable  by  the  same  class  of 
ryots  for  land  of  a  similar  description  and 
with  similar  advantages  in  the  places  ad- 
jacent. The  words  '*  surrounding  rates  "  are 
not  at  all  tantamount  to  the  ground  of  en- 
by  me  at  the  first  hearing  regarding  the  hancement  specified  in  the  ist  Clause  of 
•* validity  of  the  pottah  is  erroneous;  but  I  Section  17  of  Ad  X.  of  1859.  These  words 
•still  hold  that  a  kubooleut  at  enhanced  clearly  have  no  reference  to  the  class  of 
"rem  cannot  be  claimed,  as  it  is  evident,  |  ryots  by  whom  the  surrounding  rates  were 
"  and,  in  fact,  it  is  not  disputed,  by  the  plaint-  '  paid. 

,  |;iff.  that  the  defendant  has  held  the  land        ^^  ^^^  ^^^^^  ^^^^^  ^  ^^  ^^^^  objection; 
rjm  upwards  of  20  years  at  a  uniform  pay-^;  ^^^  ^^^  ^^^^1^  j  ^^^  ^^^  ^^^^  j  ^^^^^j^  ^^^  ^^ 

ment  of  rent.  !  prepared,  in  a  suit  praying  that  the  defendant 

The  Judge,  with  reference  to  that  remark,  might  be  decreed  to  execute  a  kubooleut  at 
tajs  that,  "as  the  defendant  only  pleaded  the  rent  of  42  rupees  8  annas,  to  hold  that 
that  his  tenure  was  created  in  11 95,  the  defendant  could  be  decreed  to  cxe- 
Mughee,  the  presumption  which  the  law  \  cute  a  kubooleut  from  a  later  period  than 
•allows  of  a  uniform  payment  of  20  years  I  that  asked  for,  and  at  the  rate  of  32  rupees. 
^  would  be  rebutted  by  the  defendant's  own  ,  The  present,  at  most,  is  merely  a  suit  for  a 
"pleadings,  were  such  payments  proved."        declaration  of  right  as  to  the  amount  of  rent 

which  the  plaintiff  was  entitled  to  receive 
The  Judge  is  under  a  mistake  in  suppos-  from  the  defendant.  If  we  are  at  ail  to  de- 
iBg  that  the  defendant  alleged  that  his  |  part  *from  the  relief  sought  for  as  plainly 
lennre  was  created  only  in  11 95;  for,  1  expressed  by  the  plaint,  zv^.,  that  the  defend- 
iWiaagh  the  defendant  relied  upon  the  ant  should  be  decreed  to  execute  a  kuboo- 
fotuh  of  that  year,  he  did  not  allege  that  leut  at  a  specific  rate  from  a  specific  date, 
ite  was  the  origin  of  the  tenancy,  but  on  the  and  to  treat  the  suit  as  one  for  a  declaration 
ttilrary  he  stated  that  he  and  those  from  ;  of  the  rate  of  rent  which  the  defendant  was 
»k)m  he  claimed  had  been  holding  for  100  liable  to  pay,  and  not  for  relief,  it  appears 
jeare  at  10  rupees  and  8  annas.  to  me  that  no  sufficient  ground  is  shown  in 

h  is  said  that  the  finding  of  the  Deputy    ^^^^  P\*»"^  why  the  plaintiff  should  have  siich 
Colleclor  as  to  uniform  holding  for  20  years    ^  declaratory  decree,  mstead  of  waitmg  until 

and  upwards  was  beyond  his  power,  inas-  J®^'  ^^^"^^^  ^  *"  .^T^^/'  *"^  ^^^\  ^^^*",? 
»ttch  as  the  case  had  been  remanded  to  him  i  ^^^  *^^  ^«^»«^  1^  ^'^»^h  he  was  entitled.  If 
Boely  for  the  trial  of  a  particular  issue,  ,  ^^^^  ^^^«  f  «^^«  a  declaratory  decree  that 
m..  whether  the  pottah  of  the  15th  of  ^^^  defendant  was  holding  at  a  certain  rate 
■  Aghran  121 1  was  genuine  or  not.  But  |  ^f  rent  before  any  rent  was  in  arrear,  such 
«in  it  would  have  had  to  be  tried  whether  \  ^«^^««  ^^uld  not  compel  the  defendant 
the  defendant  had  held  for  upwards  of  20  I  J°  P^^  the  rent  when  it  became  due :  at 
ftars  at  a  uniform  rate,  inasmuch  as  ^^^^^  ^^^  payment  could  not  be  en  orced  by 
the  potuh  of  1 195  does  not  appear  to  ^  executing  that  decree,  and  it  would  be  ne- 
fcm  been  the  origin  of  the  tenancy,  in-  ""^^^""'y  ^^  ^^l^  *  ^^«sh  suit  to  compel  him  to 
UBuA^as  it  refers  to  a  previous  hoi-  P^^  ^^"^  *^  ^^^f^'f  ^^^^*^'cji  he  was,  by  the 
lig  by  the  father.  The  decision  of  the  1  ^<>^°^"  ^«^^««'  declared  to  be  holding. 
Jiidgc  mast  be  reversed.  It  is  unnecessary  Two  suits  instead  of  one  would  therefore 
far  08  to  remand  the  case  to*  the  Judge  for  probably  become  necessary,  viz,,  one  declar- 
^Uial  of  the  issues  to  which  we  have  refer-  ing  the  rate  of  rent  which  the  plaintiff  was 
»b4,  as  we  think  that,  whatever  might  be  the  |  entitled  to  receive,  and  the  other  to  enforce 
^rii  of  such  trial,  the  plaintiff  would  not    payment  of  arrears  at  that  rate. 

« emiUed  to  suceeed.  1      •*  .        *u  *  •    .    j    r  j. 

It  appears  to  us  that,  instead  of  remanding 

The  only  ground  specified  in  the  notice  of    this  case  to  the   Judge  to  try  the  points 
Wttccment,  as  it  appears  from  the  plaint   which  he  has  omitted  to  try,  the  decree 


294 


Civil 


THE  WEEKLY    REPORTER. 


Rulings, 


[Vol.  IX. 


should  be  simply  reversed,  and  we  think  the 
respondent  must  pay  the  costs  of  this  appeal 
and  the  costs  of  defendant  (appellant)  in  both 
the  Lower  Courts. 


The  19th  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

.  Remand— Fresh  issues— Further  evidence- 
Section  128,  Act  VIII.,  1859. 

Cases  Nos.  185  to  198  and  201  of  1867. 

Regular  Appeals  /rom  a  decision  passed  by 
the  Judge  of  West  Burdivan^  dated  the 
23rd  April  i86y. 

Messrs.  R.  Watson  &  Co.  (Plaintiffs), 
Appellants, 

versus 

Kunhye  Bahadoor  and  others  (Defendants), 

Respondents. 

Messrs,  R.  T.  Allan  and  J.  S,  Rochfort 
and  Baboo  Bhowanee  Churn  Dutt  for 
Appellants. 

Baboo  Kishen  Kishore  Ghose  for 
Respondents. 

When  fresh  issues  are  fixed  by  the  Appellate  Court 
and  remanded  to  the  Lower  Court  to  be  tried,  the  par- 
ties are  entitled  to  have  a  day  fixed  for  the  reception  of 
any  further  evidence  which  they  may  wish  to  adduce 
thereon. 

Under  Section  128,  Act  Vlll.  of  1S59,  the  parties, 
though  not  entitled  as  of  right  to  adduce  fresh  docu- 
mentary evidence  after  the  issues  in  the  case  are  settled, 
may  yet  tender  such  evidence,  stating  the  grounds  upon 
which  it  was  not  tendered  at  an  earlier  stage ;  and  the 
Judge  may  receive  or  reject  such  evidence;  but  the 
grounds  on  which  he  acts  should  be  stated  on  the  record. 

Jackson,  ^.— These   fifteen  cases  were 
remanded  to  the  Lower  Court  by  the  High 


Court  on  the  13th  June  1865.     The  deci- 
sion of  the  High  Court  is  to  be  found  at 
page    73,   Volume   HI.,   Weekly   Reporter. 
The  High  Court  laid  down  certain  issues, 
and   directed   the   Lower  Court  to  enquire 
into  them  and  decide  upon  the  claim  of  the 
plaintiff  according  to  the  judgment  arrived 
at  on  those  issues.    The  Judge  of  Bancoorah 
first  took  up  these  cases  again  on  the  13th 
November.     As  certain  of  the   defendants 
had  died  while  the  cases  were  before  the 
High  Court,  the  plaintiff   asked   that    their 
representatives  might  be  made  parties  to  the   1 
cases.     The  Judge  allowed  this,  and  directed 
that  notice  be  served  on  those  defendants  to 
appear  at  the   next  hearing  of  the   cases, 
which  he  fixed  for  the  20th  December.     On 
that  date,  the  plaintiff  asked  the  Judge  to 
!illow  an  adjournment  to  enable  him  to  put 
in  documentary  evidence,   and  to  produce 
oral   evidence  upon  the   issues  which    the 
High  Court  had  sent  down  to  be  tried.     We 
cannot  find  any  special  order  passed  on  the 
record  of  these  cases  on  the  20th  December. 
But  the  Judge  records  at  a  later  date,  viz., 
the  22nd  September  1866,  when  the  cases 
again  came  before  him  and  a  further  appli- 
cation was  made  to  him  to  receive  evidence, 
that,  to  the  best  of  his  recollection,  he  had 
rejected   the  plaintiff's   applications   of  the 
20th   December,  because  he  did   not  con- 
sider   further    evidence    necessary,    as    the 
High  Court,  in  remanding  these  cases,  had 
given   no  orders  to  take  further  evidence, 
and   such    fresh  evidence,  if  taken,  would 
not  be  trustworthy,  as  the  cases  had  been 
pending  for  ten  years.     As  regards  the  do- 
cumentary evidence  offered,  the  Judge  states 
that   he  examined   what  was    offered,   and 
rejected  it  as  useless  and  not  bearing  upon    ' 
the  points  to  be  determined. 

The  Judge,  having  taken  up  these  fifteen 
cases  and  eight  other  cases  of  an  exactly 
similar  nature  on  the  20ih  December  1865, 
decided  the  eight  cases  on  that  day  on 
the  evidence  already  upon  the  record,  and 
passed  no  further  orders  upon  the  remaining 
fifteen,   it  being  considered   unfair  to    ihe 


itte< 
)ffii 


pmintiff  to  require  him  to  appeal  all  the 
cases.  Those  eight  cases  were  decided 
as  test  cases,  and  the  Judge  gave  out  that 
he  would  decide  the  remaining  fifteen 
cases  on  the  merits  according  as  the  High 
Court  decided  the  appeals  from  his  deci- 
sions on  the  first  eight  cases.  The  ap- 
peals to  the  High  Court  preferred  by  the 
plaintiff  on  those  eight  cases  did  not, 
refer    to    the    merits    of     the    cases,    but 
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only  to  the  order  of  the  Judge  refusing  the 
plaintiff's  application  to  be  allowed  to  put  in 
oral  and  documentary  evidence  upon  the 
issues.  Those  appeals  were  rejected  be- 
cause the  judges  of  the  High  Court  were  of 
opinion  that,  if  the  plaintiff  desired  to  ad- 
duce fresh  oral  evidence,  he  was  bound  to 
have  taken  measures  to  have  his  witnesses 
in  attendance  on  the  20th  December,  the 
day  fixed  for  the  further  hearing  of  these 
suits;  and,  on  review,  the  same  Judges  held 
that  it  had  not  been  shown  to  them  that  the 
documentary  evidence  rejected  by  the  Judge 
was  not  of  the  nature  he  described.  While 
these  cases  were  pending  in  the  High  Court, 
fresh  applications  were  made  to  the  Judge 
asking  him  to  receive  further  evidence,  but 
they  were  disallowed.  And,  finally,  these 
fifteen  cases  were  again  taken  up  on  the' 
23rd  April  1867,  and  decided  upon  the 
evidence  which  was  already  upon  the 
record. 

The  plaintiff  again  appeals  in  these  fifteen 
cases,  and  states  that  from  the  orders  of  the 
Judge,  dated  the  22nd  September  1866,  it 
is  evident  that  the  20th  December  was  not 
fixed  for  the  hearing  of  evidence  in  these 
cases,  as  the  Judge  stated  in  those  orders 
that  he  was  unable  to  receive  fresh  evidence 
without  the  direct  orders  of  the  High 
Court. 

We  think  that,  when  the  High  Court  re- 
manded these  cases  to  the  Judge  for  a  trial 
of  certain  issues,  it  did  not  intend  to  shut  out 
ftc  parties  from  producing  their  evidence 
upon  those    issues.      The   Judges   of  this 
Court  on  the  former  appeals  supposed  that 
the  Judge   had   fixed   the    20th   December 
for  the  hearing  of  such  further  oral  evidence ; 
but  the  orders  of  the  Judge  of  the   22nd 
September    1866   show    distinctly   that     he 
did  not  fix    the    20th   December    for  the 
liearing  of  such  oral  evidence,  and  that  he 
^rould  not  have    recorded    such    evidence, 
even   if   the    witnesses  had  been   present. 
Indeed,  the  Judge  goes  further,  and  adds  that 
be  would  nui  have  believed  those  witnesses 
whatever    they    might    have    said,   and  ^e 
makes  this  remark   before   he  knows   any- 
thing  at  all   about  the  witnesses  or  what 
their  evidence  might  be.     We  think  that  the 
orders  of  the  Judge  of  the  22nd  September 
1866   show   that  the  plaintiff  had   not  an 
opportunity  giv^n  to  him  to  produce  further 
oral  evidence  u]jon  the  issues  as  framed  by 
rtie  High  Court,  and  that  the  Judge  refused 
to  receive  such  oral  evidence  upon  the  ground 
*at  he  was  not  at  liberty  to  receive  it  with- 


out the  direct  orders  of  the  High  Court. 
If,  then,  the  Judge  should  have  received  that 
evidence,  and  was  in  error  in  refusing  to 
receive  it,  we  think  that  these  cases  should 
be  remanded  to  him  to  fix  a  day  for  the  recep- 
tion and  hearing  of  such  evidence.  We  have 
no  doubt  that  when  fresh  issues  are  fixed 
and  are  sent  down  to  a  Court  to  be  tried,  the 
parties  are  entitled  to  have  a  day  fixed  for 
the  reception  of  any  further  evidence  which 
they  may  wish  to  adduce  upon  those  fresh 
issues.  We  think,  therefore,  that  the  Judge 
was  in  error  in  considering  that  further 
special  orders  were  necessary  before  he 
could  receive  evidence  upon  the  issues  which 
he  was  directed  to  try. 

As  regards  the  documentary  evidence,  it  is 
not  shown  to  us  that  the  Judge  was  in  error 
in  rejecting  it  as  irrelevant.  Indeed,  it  does 
not  appear  from  the  record  of  what  that  docu- 
mentary evidence  consisted.  The  Judge,  in 
rejecting  that  evidence,  does  not  appear  to 
have  complied  with  the  provisions  of  Section 
128,  Act  VIII.  of  1859.  The  parties  are 
not  as  of  right  entitled  to  adduce  fresh  docu- 
mentary evidence  after  the  issues  in  the  case 
are  settled  ;  but  they  may  tender  such  evi- 
dence, stating  the* grounds  upon  which  it 
was  not  tendered  at  an  earlier  stage  of  the 
case,  and  it  remains  for  the  Judge  to  pass 
orders  upon  such  applications  according  to 
the  law.  The  Judge  may  receive  the  evi- 
dence or  may  reject  it,  but  the  grounds 
upon  which  he  acts  should  be  stated  on  the 
record. 

With  these  remarks,  we  remand  these 
cases  to  the  Judge  with  directions  that  he 
will  fix  a  day  for  the  hearing  of  the  oral 
evidence  of  the  parties,  and,  after  hearing 
such  evidence,  will  record  a  further  decision 
upon  the  issues  which  he  was  directed  to 
try,  and  will  return  the  records  to  this  Court 
With  such  decision,  when  further  orders 
will  be  passed  by  this  Court  upon  these 
appeals. 
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The  20th  February  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Decree  of  adjudication  accordingr  to  compromise 
—Refusal  of  Civil  Court  to  execute— AppeaL 

Case  No,  64  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea, 
dated  the  22nd  February  i86y, 

Ruttunessur  Chatterjee  (Plaintiff), 
Appellanty 

versus 

Gooroo  Churn  Chatterjee  and  others 
(Defendants),  Respondents. 

Baboos  Sreenath  Doss  and  Baneenath  Bose 

for  Appellant. 

Baboos  Annoda  Per  shad  Banerjee  and  Doorga 
Doss  Dutt  for  Respondents. 

Where  a  Civil  Court  refuses  an  application  to  execute 
a  decree  given  on  the  terms  of  a  petition  embodying  cer- 
tain conditions  of  compromise,  applicant's  proper  course 
is  to  appeal  from  the  order  of  refusal,  and  not  to  proceed 
by  a  regular  suit,  though  he  has  a  right  of  action  on  his 
decree. 

Bayley ,  J. — In  this  case  plaintiff  appeals. 
Plaintiff  had  formerly  got  a  decree  to  the  effect 
that  his  suit  should  be  held  to  be  adjudicated 
according  to  the  terms  of  a  petition  embodying 
certain  conditions  of  compromise  accepted 
by  both  parties. 

Plaintiff  applied  for  execution  of  this  de- 
cree, but  the  Principal  Sudder  Ameen  held 
(erroneously,  as  that  officer  now  admits)  that 
plaintiff's  application  could  not  be  granted. 
Plaintiff  did  not  appeal  in  the  Miscellaneous 


Department  against  this  erroneous  order  of 
the  Principal  Sudder  Ameen.  But  he 
brought  this  regular  suit  for  possession  of 
2  annas  of  real  and  of  personal  property, 
according  to  the  conditions  of  compromise. 
There  appears  in  the  schedule  of  the  plaint 
a  claim  for  mesne-profits. 

The  Principal  Sudder  Ameen  held  that 
the  subject-matter  of  this  suit  had  already 
been  duly  adjudicated  by  the  decree  given  on 
the  terms  of  the  compromise,  and  that  no 
such  suit  could  lie.  The  Principal  Sudder 
Ameen,  accordingly,  dismissed  plaintiff's  suit 
iWith  costs. 

We  are  of  opinion  that  the  plaintiff's 
proper  course  would  have  been  to  have  ap* 
pealed  from  the  Principal  Sudder  Ameen*s 
order  refusing  execution,  and  not  to  have 
proceeded  by  this  regular  suit.  But  at  ihe 
same  time,  we  think,  as  a  matter  of  law,  that 
the  plaintiff  has  a  right  of  action  on  his 
decree  given  on  the  terms  of  the  petition 
embodying  the  conditions  of  compromise. 
We  must,  therefore,  reverse  so  much  of  ibe 
Principal  Sudder  Ameen's  order  as  is  op- 
posed to  this.  But  we  think  it  is  a  case 
where  this  decree  now  given  to  plaintiff 
should  be  with  all  costs  in  favor  of  de- 
fendants. 

As  to  plaintiff's  claim  for  mesne -profits 
accruing  before  the  compromise,  we  think 
that  these  would  have  been  provided  in  the 
compromise  had  they  really  been  properly 
due;  and  that  the  fact  of  their  being  not  so 
provided  is  strong  evidence  of  their  not  being 
due,  or,  if  due,  of  their  having  been  some«. 
how  satisfied.  We  think,  therefore,  ihey- 
cannot  be  now  claimed. 

Our  order  is  that  plaintiff  do  obtain  a 
decree  of  his  right  according  to  the  terms  of 
the  petition  embodying  the  conditions  of  com- 
promise and  the  decretal  orders  thereon,  and 
for  nothing  more  or  less;  and  that  he 
pay  his  own  and  defendants*  costs  in  both 
Courts. 
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The  aoth  February  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Sale  of  minor's  property— Onus  as  to  the  bona 
fides  of  the  transaction. 

■ 
Case  No.  1086  of  1867. 

Special  Appeal  from    a  decision  passed  by 
the  'Principal    Sudder    A  meen  of  Sarun, 
dated  the  jisi  January  i86j,  affirming  a 
decision  passed  by  the  Sudder   Ameen  of 
Ikai  Distrtci,  dated  the  toth  May  1S66.      * 

Roop  Narain  Singh  and  others  (Plaintiffs), 

Appellants^ 

versus 

Gugadhur  Pershad  Narain  and  others 
(Defendants),  Respondents, 

Mr,  R,  T.  Allan  and  Baboo  Poo  mo 
Chunder  Shome  for  Appellants. 

Babaos  Kishen  Succa  Mookerjee  and  A  shoo- 
tosh  Chatterjee  for  Respondents. 

When  a  person,  after  attaining  majority,  questions 
iBf  ale  of  his  property  made  by  his  guardian  during 
tb  minority,  the  burden  lies  on  the  person  who  up- 
WjUs  the  purchase,  not  only  to  show  that,  under  the 
ODtuBstances  of  the  case,  either  the  guardian  had  the 
power  to  sd!,  or  that  the  purchaser  reasonably  suppos- 
ed he  had  such  power,  but,  further,  that  the  whole 
tnasactkw*  so  far  as  regarded  the  purchaser's  part  in 
it,  «as  bond  fide.  Following  the  principle  laid  down 
by  this  Coort  in  the  case  of  Kanye  LaU  Jukoree  versus 
Kaminee  Dahee,  it  was  held  that,  when  either  the  per- 
lOD  who  seUs  labors  under  disqualification,  or  the  pur- 
daser  stands  in  a  fiduciary  relation  to  the  owner  of 
tW  property,  the  bona  fides  of  the  dealing  cannot  be 
pmnmed,  but  must  be  made  out  by  the  purchaser. 

« 

Phtar,  J, — In  this  case,  two  sons  seek  to 
let  aside  certain  alienations  of  landed  pro- 
perty made  by  their  mother  during  their 
BiDority.  The  plaintiffs'  claim  was  dismissed 
m  both  the  Lower  Courts,  and  they  now 
aRKal  specially. 

Vol.  IX. 


It  appears  that,  on  the  death  of  the  father, 
four  raehals,  which  may  be  conveniently 
designated  mehals  Ay  By  C,  and  Dy  descend- 
ed to  his  sons  ;  of  these,  By  C,  and  D  were 
in  the  hands  of  mortgagees,  under  zur-i-pesh- 
gee  leases  granted  by  the  father,  while  A  was 
unincumbered.  The  mother  took  charge  of 
and  managed  the  property  on  behalf  of  the 
minors.  In  this  state  of  things,  a  suit  was 
brought  against  her  as  representative  of  her 
deceased  husband  by  a  creditor  of  hi^,  in 
which  a  decree  was  passed  for  the  sum 
of  Rupees  25,000.  It  is  admitted  by  the 
plaintiffs'  Counsel  that  the  property  in- 
herited by  his  clients  was  liable  to  discharge 
this  judgment-debt.  In  execution  of  this 
decree,  the  mehal  A  was  attached  and  put 
up  for  sale,  but  was  bought  in  by  the  widow 
for  the  sum  of  Rupees  25,000,  on  the  ground 
that  this  sum  was  much  below  its  real  value, 
and  that,  consequently,  it  would  be  causing 
a  waste  of  the  plaintiffs'  property  to  let  the 
mehal  go  at  this  price.  She  then  sold 
mehals  B,  C^  and  D  to  their  respective 
zur-i  peshgeedars  for  the  three  several  sums 
of  Rupees  6,000,  Rupees  4,551,  and  Rupees 
9,500 ;  and  with  the  margin  which  re- 
mained after  satisfying  the  zur-i -peshgeedars 
in  regard  to  the  amount  due  to  them  under 
their  mortgages,  she  paid  off  the  judgment- 
debt  of  Rupees  15,000,  thus  preserving 
mehal  A  untouched,  and  clearing  off  all 
the  debts  of  the  deceased  by  the  sacrifice  of 
the  burdened  mehals  By  C,  and  D,  It  is 
the  alienations  of  By  C,  and  D  in  this 
transaction  which  the  plaintiffs  impeach; 
and  they  contend  that  the  facts  which  have 
just  been  set  out  do  not  establish  either  the 
actual  legal  necessity  of  the  sales  in  question, 
or  that  the  purchasers  themselves,,  after  pro- 
per enquiry,  were  reasonably  led  to  believe 
that  such  necessity  did  exist.  They,  there- 
fore, urge  that  the  judgment  of  the  Lower 
Appellate  Court,  holding  that  the  alienee 
defendants  had  sufficiently  justified  their 
purchases,  is  wrong  in  law. 

We  think  that,  so  far  as  concerns  the  ne- 
cessity of  a  sale  (of  a  portion  at  least  of  the 
property  in  suit),  there  were  materials 
enough  before  the  Lower  Appellate  Court  to 
support  the  finding  at  which  that  Court 
arrived.  But  the  necessity  of  sale  does  not 
alone  dispose  of  the  whole  of  plaintiffs' 
cause  of  complaint.  When  a  person,  after 
attaining  majority,  questions,  as  he  has 
a  right  to  do,  any  sale  of  his  property  made 
by  his  guardian  during  his  minority,  the 
burden  lies  on  the  person  who  upholds  the 
purchase,  not  only  to  show  that,  under  the 
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circumstances  of  the  case,  either  the  guard- 
ian had  the  power  to  sell,  or  that  the 
purchaser  reasonably  supposed  that  he  had 
such  power,  but,  further,  that  the  whole  trans- 
action, so  far  as  regarded  the  purchaser's  part 
in  it,  was  bond  fide.  In  cases  where  the 
guardian  is  himself  under  no  personal  dis- 
qualification, and  the  purchaser  is  a  stran- 
ger to  the  property,  probably  this  bona 
fides  should,  in  the  absence  of  evidence  to 
ihe  contrary,  be  presumed  as  soon  as  the 
legal  propriety  of  a  sale  is  made  out.  But' 
it  is  otherwise,  when  either  the  person  who 
sells  labors  under  disqualification,  or  the 
purchaser  stands  in  a  fiduciary  relation  to 
the  owner  of  the  property. 

In  the  case  before  us,  both  those  contin- 
gencies occur.  The  guardian  and  vendor^ 
was  a  purdah  lady,  and  the  purchaser  was  a 
zur-i-peshgeedar  bound  to  account  strictly  to 
the  owner  for  the  rents  and  profits  of  the 
land  which  was  sold.  The  principle  that  in 
the  class  of  cases  last  mentioned,  the  pur- 
chaser must  make  out  the  bona  fides  of  his 
dealing  has  been  distinctly  laid  down  by  this 
Court  in  the  case  of  Kanye  Loll  Juhoree 
versus  Kaminee  Dabee^  reported  in  the  Eng- 
lishman  newspaper  of  March  28ih,  1867, 
where  it  was  said :  ^*  A  Hindoo  ^wr^/a//  woman 
"  is  entitled  to  receive  in  this  Court  that  pro- 
"  tection  which  the  Court  of  Chancery  in 
"  England  always  extends  to  the  weak,  igno- 
"  rant,  and  infirm,  and  to  those  who,  for  any 
"  other  reason,  are  specially  likely  to  be  im- 
"  posed  upon  by  the  exertion  of  undue  infiu- 
"  ence  over  them.  The  undue  influence  is 
"  presumed  to  have  been  exerted,  unless  the 
"  contrary  be  shown.  It  is,  therefore,  in  all 
''  dealings  with  those  persons  who  are  so 
''  situated,  always  incumbent  on  the  person 
"  who  is  interested  in  upholding  the  transac- 
"  tion  to  show  that  its  terms  are  fair  and 
**  equitable.  The  most  usual  mode  of  dis- 
"  charging  this  onus  is  to  show  that  the  lady 
"  had  good  independent  advice  in  the  mat- 
''  ter,  and  acted  therein  altogether  at  arm's- 
"  length  from  the  contracting  party."  The 
Court  quoted  various  English  authorities  in 
support  of  the  position  which  it  thus  took 
up.  It  then  went  on  to  add :  "  Further,  for 
**  the  like  reason,  the  same  burthen  of  proof 
"  lies  on  any  one  who  stands  before  the 
"  Court  in  reliance  upon  a  contract  made 
"  with  any  one,  whether  purdah-nusheen  or 
"  other,  towards  whom  he  is  in  any  fiduciary 
"  position  relating  to  the  subject  of  contract." 

Here,  in  the  case  before  us,  the  defendants, 
or  their  predecessors  in  the  title,  dealt  in  regard 


to  the  purchase  of  the  mehals  which  are 
subject  of  suit  with  a  purdah-nusheen^ 
they  also,  at  the  same  time,  stood  in  the 
tion   of    accounting    parties    to   the   pe 
whom  that  lady  represented,  relative  to 
rents  and  profits  derived  by  them  from 
same  mehals.      They  are,   therefore,  for 
double  reason,  under  the  obligation  to  sh 
that   their    respective   purchase-transactioi 
were  fair^and  equitable.     It  seems  to  us  tl 
this,  under  the  circumstances  which  atte 
the  present  action,  involves  the  making  cMk 
that   the  zur-i-peshgeedar  purchasers   gav| 
reasonably  sufhcient   consideration   for   tht 
mehals  which  they  respectively  bought,  an4 
which    are    now    sought   to    be    recovered* 
Only  part  of  the  consideration-money  passed 
into  the  hands  of  the  guardian  ;  the  remain- 
der  came  back  to  the  purchasers  themselves 
to  cover  the  debt  said  to  have  been  due  to 
them  in  respect  of  the  zur-i-peshgee  loans. 
The  defendants,  therefore,  in  order  to  enable 
the   Court  to   get  at   what  was  the  actual 
amount  of  the  purchase-money,  must  make 
out  what  was  properly  due  under  this  head 
at  the  time  of  the  sale,  and  this  can  only  be 
done  by  production  of   proof  of  the  zur-i- 
peshgeedar*s  accounts  for  the  time  of  their 
usufructuary  possession ;  for  if  the  rents  and 
profits  then  received  more  than  covered  the 
amount   of    interest    payable,    the    balance 
would   be    applicable  to  reduction   of  the 
capital  debt.     No  attempt  has  been  made  br 
the  defendants  to  render  an  account  of  any 
sort ;  and  therefore  they  have  not  discharged 
the  burden  which  lies  upon  them  to  estab- 
lish the  honest  dealing  of  the  purchasers  in 
the    sales    which    the    plaintiffs    impeach. 
They  cannot  lightly  complain  of  the  hard- 
ship  of  this  burden,   for  all  purchasers  of 
property  belonging  to  a  minor,  or  from  a 
person  under  disability,  and,  in  particular, 
persons   in   fiduciary   situations  purchasing 
the   property  of  those  whostj  trustees  they 
are,  must  know  at  the  time  of  purchase  that 
they  will  be  obliged  by  law  to  defend  their 
acts  whenever  the  purchases  may  be  after- 
wards questioned  by  those  entitled  to  dose; j 
it  is,  therefore,  their  own  fault  if  they  .da 
not  take  care  to  preserve  the  requisite  evi- 
dence for  the  purpose. 

In  the  absence  of  the  evidence  which  we 
have  just  referred  to,  as  necessary  to  the 
defendants'  case,  inasmuch  as  the  burden 
of  proof  on  this  point  is  upon  them,  we 
might  decree  the  plaintiffs'  suit  at  once. 
But  we  think  that  the  ends  of  justice  wiU 
be  better  served  by  remanding  the  case  to 
the  Lower  Appellate  Court  to  try  whether 
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parchases  of  the  three   mehals,   which 

sought  to  be  set  aside  by  the  plaintiffs, 

any   of   them,   were  fair  and   equitable, 

in   particular   to   take  accounts  of  the 

ipis  and  profits  of  the  respective  zur-i- 

kgeedars   from  the  said  mehals  during 

time  they  had  possession  of  them  under 

zur<i-peshgee  lease.     If  the  amount  of 

receipts   and   profits   in   reference   to 

zur-i-peshgee   lease   should   prove    to 

re  exceeded  the  total  amount  of  interest 

thereunder,  then  the  excess  should  be 

>lied  to  the  reduction  of  the  capital  debt, 

therefore  to  a  like  extent  the  consider- 

i-money   paid   should-  be   taken   to   be 

imimshed. 

The  case  is  remanded  accordingly. 


The  20th  February  1868. 
Present  : 

ic  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

itiffs  with  separate  interests— Joint  decree 
for  damages. 

Case  No.  2832  of  1866. 

\Pecial  Appeal  from  a  decision  passed  by 
ike  Judge  of  Bhaugulpore^  dated  the  jisi 
July  1866,  modifying  a  decision  pass- 
ed by  the  Principal  Sudder  Am  ten  of 
thai    District,    dated    the     i$th     August 

Trik)kenaih  Jha  and  others  (Defendants), 

Appellants, 

versus 


Kemp,  J, — The  objections  taken  in  this 
special  appeal  are — 

ist, — That  the  plaintiffs  ought  not  to  have 
brought  one  action,  their  interests  not  being 
common,  and  their  tenancy  not  being  joint. 

2;;^.— That  the  Principal  Sudder  Ameen 
has  given  no  opinion  on  the  evidence  in 
assessing  the  damages. 

We  think  that  this  suit  ought  not  to  have 
been  admitted  in  its  present  shape  ;  but  as  it 
went  to  trial,  and  came  up  in  special  appeal 
before  this  Court  without  this  objection 
being  pressed,  it  is  now  too  late  to  urge 
this  plea.  Under  Section  350  of  Act  Vlll. 
of  1859,  it  would  be  wrong  to  reverse  the 
decision  of  the  Lower  Court  owing  to  this 
defect  in  the 'procedure,  as  it  does  not  affect 
the  merits  of  the  case. 

But  we  think  that  the  decision  of  the 
Principal  Sudder  Ameen  in  its  present  form 
cannot  stand.  He  has  given,  in  the  suit  of 
a  number  of  ryots  who  admittedly  have 
separate  interests,  a  joint  decree  for  a  lump- 
sum of  damages.  It  may  be  that  one  of 
the  plaintiffs  will  take  out  execution  and 
recover  the  whole  sum ;  it  may  also  happen 
that  one  of  the  co^laintiffs  may  die  with- 
out leaving  heirs,  and  his  quota  of  the 
damages  may  be  recovered  by  a  party  who  is 
not  entitled  to  it. 

The  case  must  go  back  to  the  Lower 
Appellate  Court  tD  apportion  the  damages 
amongst  the  plaintiffs.  This  being  done, 
the  execution  of  the  decree  passed  by  the 
Court  will  be  easy,-  and  there  will  be  no 
further  litigation  as  between  the  co- 
plaintiffs. 


The  20th  February  1868. 
Present: 


Inr  Dutt  Khurhuree  and  others  (Plaintiffs),  '    The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Respondents,  Judges, 


Baboo  Debendro  Narain  Bose  for 
Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Where  plaintiffs  with  separate  interests  sue  for  and 
•btaio  damagcSj  the  decree  should  not  be  a  joint  decree 
br  a  ltimp»&um«  but  should  apportion  the  damages. 


Levy  of  cess — Declaratory  decree. 

Case  No.  856  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Priniipai  Sudder  Ameen  of  BhauguU 
pore,  dated  the  2jtd  January  186 J ^ 
affirtning  a  decision  passed  by  the  Moomiff 
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of  thai  District,  dated    the    2jrd  July 
1866. 

Bbugeeruth  Shikdar  (Piainliff), 
Appellant, 

versus 

Ram  Narain  Mundur  (Defendant), 
Respondent, 

Mr,  R,  E.  Tividale  for  Appellant. 

Baboo  Romesh  Chunder  Mi  tier  for 
Respondent. 

A  Government  lessee  is  not  entitled  to  sue  for  a  de- 
claration of  his  right  to  levy  a  cess  upon  a  jx^tedar  who 
grazes  his  cattle  on  his  own  jote,  within  the  precincts 
of  the  lessee's  mehal,  there  being  no  contract  between 
them  whereby  defendant  is  bound  to  pay  such  a  cess. 

Kempy  y. — The  judgments  of  boih  the 
Lower  Courts  are  quite  unintelligible.  From 
the  pleaders  on  both  sides,  we  have  gathered 
the  nature  of  the  suit. 

It  appears  that  the  plaintiff  (special  re- 
spondent) has  taken  a  mehal  in  Pergunnah 
Colgong  from  the  Government.  This  mehal 
is  called  the  Batnsoandah.  The  plaintiff 
under  this  lease  claims  to  levy  a  tax,  which 
he  calls  rent,  on  all  parties  grazing  their 
cattle  within  the  precincts  of  his  mehal. 

In  the  first  instance,  he  sued  the  defend- 
ant for  rent.  His  suit  was  dismissed  by  the 
Revenue  Authorities. 

He  now  comes  into  the  Civil  Court  for  a 
declaration  of  his  right  10  levy  a  rate  in  the 
shape  of  rent  on  the  defendant,  and  has  got 
a  decree. 

« 

The  defendant  urges  that  he  has  his  own 
jote,  and  that  he  grazes  his  cattle  on  that 
jote.  There  is  no  contract  between  him  and 
the  plaintiff  whereby  the  defendant  is  bound 
to  pay  a  cess  for  grazing  his  cattle. 

If  the  cattle  of  the  defendant  trespass  on 
the  plaintiff's  land,  he  has  his  remedy  under 
the  Trespass  Act ;  but  clearly  he  is  not  enti- 
tled to  bring  this  suit  for  a  declaration  of 
his  title  to  levy  a  cess  on  the  defendant,  ir- 
respective of  the  consideration  of  any  con- 
tract and  when  the  defendant  has  a  jote  of 
his  own  on  which  he  grazes  his  cattle. 

The  Court  could  not  fix  the  rate  of  cess 
'  which  shust  be  the  subject  of  Contract  be- 


tween the  parties,  and  in  this  case  there 
admittedly  been  no  contract. 

The    decision    of    the   Lower   Appel 
Court  is  reversed,  and  this  appeal   di 
with  costs  and   interest  payable  by 
respondent. 


The  20th  February  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
VV.  Markby,  Judges. 

^    Res  adjudicata— Section22,  Act  VIII.»  il 

Case  No.  1999  of  1867. 


Special  Appeal  from  a  decision  passed  by 
Officiating  Judge  of  Moorshedahad, 
the  2'jth  May  i86y^  affirming  a   deci 
passed  by  the  Principal  Sudder  Ameem 
that  District y  dated  the  joth  January  i8\ 

Nufur  Chunder  Paul  Chowdhry  (Plaintii 

Appellanty 

versus 

Luckhee  Monee  Dabee  and  others  (Defend 
ants),  Respondents. 

Baboos  Sreenath  Doss  and  Nursingh  Chundtr 
Miller  for  Appellant. 

Baboo  Rajendur  l^ath  Bose  for 
(Respondents. 

Certain  property  having  been  sold  in  execution  of  a 
money-decree  against  the  representative  of  a  mort- 
gagee, a  suit  was  instituted  and  a  decree  obtained  tn 
setting  aside  the  sale  as  being  that  of  land  in  which 
mortgagee  had  no  interest.  The  holders  of  the  on- 
ginal  money-decree  then  again  brought  a  suitto  obtain 
a  declaration  that  the  said  property  was  liable  to  be 
sold  in  satisfaction  of  the  said  decree. 

Held  that,  the  matter  in  issue  having  been  heard 
and  determined  by  a  Court  of  competent  jurisdiction, 
the  suit  was  barred  by  Section  2,  Act  VIII.,  1859. 

Markby,  /—In  this  case  it  is  unneces- 
sary 10  give  any  opinion  on  the  point  raised 
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the  appellant,  because  the  respondents 
taken  a  cross-objection  which  disposes 
le  case. 

*hc  'respondents'    cross-objection  is  that 
soil  is  barred  under  Section   2   of  Act' 
[.  of   1859,  because  the  same  point  was 
•d  and  decided  between  the  same  parties 

a  previous  suit. 

The    origin    of     this     lifigation    was    as 
)ws : — 

The  present  plaintiff  brought   a   suit  -on 
mortgage-bond,  on  the  1st  of  March  1861, 
linst  Jeebun  Koomaree  and  Gyadeen,  the 
iresentaiives  of  Shoboodra,  the  mortgagee 
dcr  the  bond,  and,  on  the  ist  of  August 
863,  obtained  a  money- decree  against  those 
is.      The    plaintiff    executed    this^ 
ree  in    1865  against   certain   properties, 
ind  caused  them  to  be  sold. 

Immediately  afterwards,  the  defendants 
in  this  suit  brought  a  suit  against  the  plaint- 
iff in  this  suit  to  set  aside  that  sale,  and 
luccessfully  established  their  right  to  have 
loaX  sale  set  aside. 


The    judgment    said    in    effect:    Under 
this  decree,  it  is  impossible  for  you,  Modoo 
Soodun,  to  sell  this  properly,  because  it  is 
in  form  a  decree  against  a  certain   person 
as  representative  of  Shoboodra  only,  who 
bad  not  any  interest  in  the  land  sought  to 
be  taken    in   execution.     True,    the   Court 
goes  on  to  say  that  possibly   a  better  or 
more  effectual  decree  might  have  been  ob- 
tained on  the  mortgage-bond,  and  that  the  j 
bond-holder    might    take    proceedings    for 
that  purpose  in  another  suit;  but  that  ob- 
servation in  no  way  bears  on  the  present 
discussion.     What  the  plaintiff  now  asks  in 
Ibis  suit  is  to  obtain  a  declaration  that  the 
same  property  is  liable  to  be  sold  in  satis- 
faction of  the  same  decree ;  that  is  to  say, 
the  person  who  was  the  defendant  in  the 
former  suit  sues  to  reverse  that  which  was 
decided  against  him   in  that  former  suit. 
Under  such  circumstances.  Section  2  clearly 
sppltes,   the   matter   in    issue   having  been 
heard  and  determined  by  a  Court  of  com- 
petent jurisdiction  in  a  former  suit  between 
the  same  parties. 

The  decree  of  the  Court  below  must, 
therefore,  be  set  aside,  the  plaintiff's  suit 
must  be  dismissed  with  all  costs,  and  this 
Jpccial  appeal,  likewise,  be  dismissed  with 
costs  and  interest. 


The  24th  February  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Jurisdiction— Reviews  of  judgments  specially 
appealed— Pendency  of  special  appeal  no 
ground  for  delay— Sections  376  and  377,  Act 
VIII.,  1859— Court's  right  to  correct  its  records 
— Eztra-judicial  advice. 

Case  No.  1068  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the 
2ist  February  i86y^  reversing  a  deci- 
sion passed  by  the  Deputy  Collector  of 
that  District,  dated  the  ^rst  December 
1863. 

Mr.  L.  T.  Lucas  (Defendant),  Appellant, 

versus 

W.  Stephen  and  others  (Plaintiffs), 
Respondents, 

Baboos   Onookopl   Chunder    Mookerjee    and 
Mohinee  Mohun  Roy  for  Appellant. 

Mr,  C,  Gregory  for  Respondent. 

The  mere  fact  that  a  special  appeal  has  been  admitted 
in  the  High  Court  against  a  decretal  order  of  a  Lower 
Appellate  Court  prevents  any  party  to  the  suit,  no 
matter  whether  or  not  he  be  the  party  who  preferred  the 
special  appeal,  from  having  the  right,  under  Section  376, 
A<51  VI 11.,  1859,  of  applying  to  the  Lower  Appellate 
Court  for  a  review  of  the  judgment  upon  which  its 
decree  was  passed. 

Where  an  application  for  review  is  not  made  within 
the  90  days  provided  by  ki\  VI 11.  of  1859,  the  pendency 
of  a  special  appeal  is  not  "  a  just  and  reasonable  cause  " 
for  the  loss  of  time,  such  as  the  Court  to  which  the  ap- 
plication is  made  is  bound  to  arrive  at  under  Section 
377  before  it  can  entertain  the  application  at  alt. 

Every  Court  has  a  right  to  correct  its  formal  records 
in  such  a  way,  if  needed,  as  will  make  them  repre- 
sent truly  the  decision  which  was  intended  to  be  judi- 
cially expressed. 

A  Judge  should  not  recommend  future  litigation,  or 
advise  particular  mode^  thereof. 

Phear,  J, — The  history  of  this  case,  by  no 
means  exceptional  in  its  character,  very 
well  shows  what  a  small  amount  of  finality 
is  possessed  by  the  decree  of  a  Civil  Court  in 
this  country.  The  plaintiff,  a  zemindar,  in- 
stituted the  suit,  so  far  back  as  the  22nd 
July  1862;  to  obtain  an  enhancement  of  the 
rent  of  an  ousut  talook  held  of  him  by  the 
defendant. 

The  decision  of  the  Deputy  Collector,  the 
Court  of  first  instance,  was  given  on  the 
31st  December  1863.  It  was  appealed 
^against  to  the  Judge.  The  Judge  on  the  3rd 
June  1864  remanded  the  case  to  the  Deputy 
Collector  with  the  direction  that  he  should 
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take  evidence  as  to  the  prevailing  rate  of 
rent,  and  come  to  a  decision  as  to  what  was 
a  fair  and  proper  rate. 

Against  this  order  of  remand  the  plaint- 
iff appealed  specially  to  this  Court ;  and  a 
Division  Bench,  on  ihe  9th  December  1864, 
holding  that  the  Judge's  order  was  improper, 
sent  the  case  back  to  the  Judge  with  these 
words  :  "  The  Judge  will  retain  it  on  his  own 
"  file,  and  proceed  to  fix  a  fair  and  proper 
"  rate,  referring  an  issue  for  a  finding  to  the 
"Lower  Court,  or  taking  further  evidence 
"and  deciding  the  point  without  such  evi- 

"  dence." 

On  this  remand,  difficult  of  interpretation 
as  it  no  doubt  was,  the  Judge  again  enter- 
tained the  case,  and  passed  his  decision  on 
the  17th  November  1865.  Upon  this,  the 
defendants  brought  the  case  for  a  second 
time  to  this  Court  by  special  appeal.  The 
Division  Bench  before  which  this  appeal 
came  to  be  heard  dismissed  it  on  the  27th 
June  1866;  and  one  of  the  learned  Judges 
who  constituted  the  Bench,  in  delivering  his 
judgment,  said,  with  reference  to  one  of  the 
grounds  of  special  appeal  then  before  the 
Court:  "This,  I  think,  is  no  ground  for 
"special  appeal.  It  may  be  a  ground — a 
"  proper  ground — for  application  to  the 
"  Judge  to  review  his  judgment  and  to  correct 
"  the  inadvertence,  if  any.  I  see  no  reason 
"  why  the  appellants  should  not  be  permitted 
"to  apply  to  the  Judge  now  to  make  the 
"  requisite  correction." 

The  defendants,  acting  upon  this  sugges- 
tion, applied  to  the  Judge  for  a  review  of  his 
judgment  upon  several  grounds,  including 
that  which  had  been  presented  to  this  Court 
as  a  ground  of  special  appeal ;  and  the 
Judge,  after  hearing  argument,  made  the  fol- 
lowing order : — 

"This  is  an  application  for  review  of 
"  judgment  on  the  ground  that  uncultivated 
"  lands  have  been  assessed  by  the  decree. 
"It  seems  that  this  is  the  case,  though 
"  apparently  a  mistake.  The  Ameen  de- 
"  ducted  certain  lands  as  uncultivated ;  yet 
"  it  is  now  shown  that  those  lands  have 
"  been  included  in  the  assessment.  The 
"  appeal  will  therefore  be  re-heard." 

A  hearing  on  the  admitted  review  took 
place  accordingly,  and  the  Judge  gave  his 
decision  on  the  21st  February  1867  in 
these  words:  "There  has  been  error,  1 
"  find,  in  the  calculation.  The  notice  and 
"the  plaint  mentioned  the  cultivated  lands 
"  only  as  those  he  wished  to  be  assessed : 
*'8dr.  Ska.   i8gs.   ic,  2kr,  are  now   shown 


"  to  be  waste,  and  to  have  been  so  for  a 
"  long  time.  This  amount  must,  therefore, 
"  be  deducted  from  the  total  lands  to  be 
"  assessed  as  shown  in  the  last  judgment. 
"  I  may  remark  that  this  does  not  give  the 
"  defendant  any  right  to  keep  these  lands 
"  always  waste.  The  plaintiff  may,  I  prc- 
"  sume,  serve  him  with  another  notice  con- 
"  cernlng  those  lands ;  and  if  he  does  not 
'*  choose  to  bring  them  into  cultivation  and 
"  to  cultivate  them,  he  should  be  required 
"  to  give  them  up  to  a  more  diligent  culti- 
"  vator.  I  also  find  I  omitted  to  mention 
"  that  the  rate  I  fixed,  viz,,  Rs.  29-6-0 
"'(erroneously  written  for  19-6-0),'  was 
"  calculated  in  sicca  rupees,  as  that  is  the 
"  rate  which  is  shown  to  have  been  paid 
"  for  other  lands.  With  these  corrections 
'i  the  former  judgment  will  stand.  The 
"  appeal  is  again  decreed  in  these  terms 
''  with  costs  in  proportion." 

The  defendants  now  appeal,  specially. 
against  this  decision,  and  thus  this  suit  for 
the  enhancement  of  rent,  at  the  expiration 
of  just  five  and  a  half  (5I)  years  from  the 
date  of  its  institution,  comes  a  ikird  time 
before  this  Court. 

The  grounds  of  special  appeal  are  three 
in  number.  The  first  complains  that  the 
observations  which  the  Lower  Court  has 
recorded  in  respect  of  the  waste  lands  are 
extra-judicial,  uncalled  for,  and  erroneous. 
The  second  and  third  in  effect  object  that 
the  Judge  did  not,  at  the  re-hearing  in  re- 
view, properly  try  the  case  on  its  merits. 

On  the  other  hand,  the  plaintiffs  (special 
respondents)  raise  the  preliminary  objection 
that  the  Judge  had  no  power  to  grant  a 
review,  and  consequently  that  all  the  pro- 
ceedings in  review  were  without  jurisdic- 
tion. They  also  urge  that,  even  supposing 
proceedings  in  review  could  be  legally  taken 
under  the  circumstances  of  the  case,  still  the 
Judge  improperly  exercised  his  discretion 
in  admitting  the  review,  because  the  appli- 
cation was  made  after  the  expiration  of  90 
days  from  the  time  when  judgment  was 
delivered,  and  no  sufi&cient  cause  was  shown 
for  the  delay. 

The  force  of  the  special  respondents' 
first  objection  depends  upon  the  degree  of 
limitation  which  ought  to  be  given  to  the 
words,  "  a  decree  from  which  no  special 
"  appeal  shall  have  been  admitted,"  as  they 
stand  in  Section  376  of  Act  VIII.  of  1859; 
for  it  is  admitted  that  the  Civil  Courts  of 
this  country  possess  no  power  of  granting 
a  new  trial,  re-hearing,  or  review  of  any  case 
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j  once  decided  by  them,  except  such  as  is 
given  them  by  this  Section.     The  portion 
of  the  Section  which  is  applicable  to  a  case 
snch  as  the  present,  brought,  as  it  was,  into 
the  Judge's  Court  by  way  of  appeal,  runs  thus 
when  read  by  itself :  "  Any  person  consider- 
"ing  himself  aggrieved  by  a  decree  of  a 
"District   Court,  in  appeal  from  which  no 
"special  appeal  shall  have  been  admitted 
•*by  the  Sudder  Court"  {viz.y  High  Court), 
**and  who,  by  the  discovery  of  new  matter 
**or  evidence    which    was    not    within    his 
"knowledge,  or  could  not  be  adduced  by 
"him  at  the  time  when  such  decree   was 
passed,  or  from  any  other  good  and  suf- 
ficient reason,  may  be  desirous  of  obtaining 
**a  review  of  the  judgment  passed  against 
"him,  may  apply  for  a  review  of  judgment 
'•by  the  Court  which  passed  the  decree/'      '' 

Unless,  therefore,  the  applicant  for  review 
before  the  Judge  fell  within  the  scope  of 
these  words,  the  Judge  had  no  jurisdiction 
to  entertain  his   applfcation.     Then   comes 
the  question — Was  the  decree  by  which  the 
applicant     considered     himself     aggrieved 
when  he  applied  to  the  Court,  which  passed 
it,   for   a    review    of   judgment — was    that 
decree  one  from  which  no  special  appeal  had 
then  been  admitted  by  the  High  Court  ?      If 
the  word  "  decree,"  as  here  used,  is  equivalent 
to  "decretal  order,"  tlie  answer  must,  I  appre- 
bend,  be  in  the  negative,  for  the  applicant 
bad,  previously  to  applying  for  review,  him- 
self preferred  a  special  appeal  against  the 
order  of  the  Judge  which  hurt  him  ;  in  other 
words,  against  the  whole  decretal  order,  for 
it  was  indivisible,  and  that  special  appeal  had 
not  only  been  admitted,  but  had  been  heard 
and  disposed  of.     I  ndeed,  I  do  not  see  how  any 
other  meaning  than  "decretal  order"  can  be 
attributed  to  a  decree  which  is  spoken  of  as 
c^ble  of  being  appealed  against.     The  only 
alteration   is,    that    decree    may    mean    the 
judgment^  written  or  oral,  which  is  delivered 
to  justify  the  decretal  order  of  the  Court ; 
but  in  this  sense  it  cannot  be  said  to  be  the 
subject  of  appeal  ;  it  may  be  impeached  and 
sbown  to  be  erroneous,  and  in  this  way  an 
appeal  against   the  decretal  order  may   be 
naintained.      But   it  seems  to  me  that   it 
*oiild  be  inaccurate  in  such  a  case  to  say 
|ljat  the  appeal  was  an  appeal  against  the 
jodgment  as  distinguished  from  the  decretal 
order. 

It  is  said  on  behalf  of  the  special  ap- 
pcliams  that  the  effect  of  Section  376  is  to 
give  a  party  to  a  suit  a  right  of  application 
for  review   of  judgment  upon  any  ground, 


whether  of  law  or  fact,  which  has  not  pre- 
viously been  matter  of  adjudication  in  an 
Appeal  Court.  This  would  be  so  probably, 
if  the  words,  *'  from  which  no  special  appeal 
"shall  have  been  admitted,"  were  qualified 
by  the  addition  of  "  upon  grounds  iden- 
"  tical  with  those  upon  which  .a  review  is 
"sought."  But,  in  the  absence  of  any  quali- 
fication like  this,  I  think  the  mere  fact  that 
a  special  appeal  has  been  preferred  and  ad- 
mitted in  the  High  Court  against  a  decretal 
order  of  a  T^ower  Appellate  Court  prevents 
any  party  to  the  suit,  no  matter  whether  or 
not  he  be  the  party  who  preferred  the  special 
appeal,  from  having  the  right,  under  Section 
376,  of  applying  to  the  Lower  Appellate 
Court  for  a  review  of  the  judgment  upon 
which  its  decree  was  passed.  This  construc- 
tion, no  doubt,  draws  an  apparently  arbitrary 
line  of  division  between  cases  which  are 
otherwise  seemingly  in  all  respects  alike 
entitled  to  the  equity  of  the  Section.  For 
instance,  there  appears  to  be  no  assignable 
reason  why,  if  reviews  on  the  ground  of  the 
discovery  of  new  evidence  should  be  allow- 
ed at  all,  they  should  not  be  allowed  after 
a  special  appeal  on  a  point  of  law  has  been 
had,  as  well  as  before.  The  hardship  of  pre- 
cluding all  opportunity  of  a  review,  as  well  as 
the  equity  and  justice  to  be  effected  by  it,  is 
as  great  in  the  one  case  as  in  the  other  ;  but 
it  seems  to  me  that,  however  harsh  the  re- 
sult may  be,  the  words  which  the  Legislature 
has  used  will  naturally  bear  only  the  con- 
struction which  I  have  mentioned. 

This  conclusion  is,  I  think,  much  counte- 
nanced by  the  ostentatious  reticence  of  the 
Madras  High  Court  in  the  case  of  ex-par te 
Bashzagarube  Wazuder,  i  Stokes,  page  254, 
and  is  directly  supported  by  a  Full  Bench  of 
the  late  Agra  Sudder  Court  in  Mussamut 
Khoorshed  Begum  versus  Syed  Hadee  Ali  and 
another — S.  D.  A.  (N.-W.  P.),, 1865,  p.  40. 
This  latter  case  is  singularly  paraltel  with 
that  which  is  now  before  us.  It  had  twice 
come  up  to  the  Sudder  Court  on  appeal,  and 
both  appeals  had  been  dismissed.  But  on 
the  occasion  of  the  last  of  the  two  appeals, 
the  Judges  who  dismissed  it  said  :  **  We  are, 
"  however,  of  opinion  that  the  decision  of  the 
**  Principal  Sudder  Ameen  is  open  to  very 
''grave  objections,  which,  we  think,  might 
''fairly  be  urged  in  an  application  to  the 
"  Couit  of  first  instance  for  a  review  of  judg- 
•'  ment.  We  further  hold  that,  as  this  Court 
''  has  refused  to  go  into  the  merits  on  appeal, 
•*  a  review  is  not  barred,  on  the  ground  of  an 
"appeal  having  been  unsuccessfully  pre- 
"  ferred,  by  the  wording  of  Section  376  of  the 
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"  Civil  Procedure  Code."  According  to  this 
suggestion,  a  review  was  applied  for  and  ob- 
tained ;  but,  on  appeal  from  the  judgment  on 
review,  it  was  objected  that  the  review  was 
without  the  authority  of  Section  376,  and 
the  full  Court  of  four  Judges  held  that  the 
objection  was  valid.  The  Court  said :  "  The 
"  terms  of  that  Section  only  authorize  a  re- 
"view  of  decree  of  a  Court  of  original  juris- 
*' diction  from  which  no  appeal  shall  have 
"  been  preferred  to  a  superior  Court,  or  pi 
.*'  a  decree  of  a  Zillah  Court  from  which  no 
''special  appeal  shall  have  been  admitted  by 
"  the  Sudder  Court  ;  and  as  no  exception  or 
*'  distinction  is  made  in  regard  to  cases  in 
"which  the  appeals  may  have  been  disposed 
"  of  otherwise  than  on  the  merits,  it  is  infer- 
*'  rible  that  in  all  cases  whatever  in  which  a 
"  regular  appeal  has  been  preferred,  or  a  spe- 
"  cial  appeal  shall  have  been  admitted,  a  re- 
"view  of  judgment  cannot  be  granted  by 
"  the  Court  of  first  instance,  or  the  Court  of 
"  Regular  Appeal,  respectively."  The  spirit 
of  this  decision,  if  not  the  letter,  entirely 
governs  the  present  case. 

For  the  foregoing  reasons,  I  think  that 
the  hearing,  in  review,  upon  which  the  decree 
now  specially  appealed  from  was  given,  was 
had  without  jurisdiction,  and  that  conse- 
quently the  decree  itself  is  void. 

But,  even  had  jurisdiction  existed  in 
the  Lower  Appellate  Court  to  entertain 
the  application  for  review,  I  ♦  should 
have  considered  the  admission  of  it  to 
be  an  improper  exercise  of  judicial  dis- 
cretion. The  application  was  not  made 
within  the  90  days,  and  absolutely  no 
reason  was  given  for  the  delay.  In  fact, 
none  could  have  been  suggested  under  the 
circumstances  of  the  case  other  than  that 
meanwhile  the  special  appeal  had  been  pend- 
ing. But  this,  in  my  opinion,  would  not  be 
"  a  just  and  reasonable  cause  "  for  the  loss 
of  time,  such  as  the  Court  to  which  the 
application  is  made  is  bound  to  arrive  at, 
under  the  provisions  of  Section  377  of  Act 
VIII.  of  1859,  before  it  can  entertain  the  ap- 
plication at  all.  To  allow  such  a  cause  to  be 
just  and  reasonable  would,  in  truth,  con- 
travene the  very  object  for  which  the 
opportunity  of  obtaining  a  correction  of  a 
judgment  by  review  is  given,  ^a^d  would 
exhibit  a  grave  deviation  from  those  prin- 
ciples of  guidance  which,  the  Privy  Council 
declared  in  Maharaja  Moheshur  Sing  versus 
Bengal  Government*  (7  Moore's  Indian 
Appeals,  p.  283),  should  govern  every  Court 

•  See  3  W.  R.,  P.  C.  cases,  p.  45. 


in   the  matter  of  granting  a  review   of  ii 
judgments.     I    would,    therefore,    on"  tU 
ground  alone,  reverse   the  decision   of  tl 
Lower  Appellate  Court,  and  reject  the  applii 
cation  for  review. 

Consequently,    whether    or    not     it 
within  the  jurisdiction  of  the  Lower  AppeWJ 
late  Court  to  entertain  the  application  f< 
review,  in  my  opinion  the  judgment  of  ll 
Lower  Appellate  Court,  which  is  now  s| 
cially  appealed  against,  falls  to  the  ground, 
and  the  decree  of  the  17th  December  1865, 
which   was    modified    by    it,    oxight    to  bej 
affirmed. 

This  decision  does  not  in  any  way  touch 
the  right,  which  I  presume  to  be  incident  to 
every  Court,  to  correct  its  formal  records  in 
such  a  way,  if  needed,  as  will  make  them  re* 
•represent  truly  the  decision  which  was  in* 
tended  to  be  judicially  expressed  when  the 
decision  was  delivered.  In  this  way  blun-  * 
ders  of  the  pen  may  be  set  right  ;  and  if  any 
such  exist  in  the  decree  of  the  Lower  Ap- 
pellate Court,  passed  on  the  17th  December 
1865,  it  is  not  yet  too  late  for  that  Court  to 
repair  them. 

In  the  view  which  1  have  taken  of  the 
case,  1  have  been  led  to  think  that  it  ought 
to  be  disposed  of  as  I  have  indicated,  quite 
independently  of  the  merits  of  the  defend- 
ant's grounds  of  special  appeal.  Biit  at  the  ] 
same  time  1  think  the  matter  of  his  first 
ground  should  not  be  passed  by  entirely 
without  observation.  It  does  not  appear  to 
me  to  afford  reason  of  itself  alone  for  in- 
terfering with  the  judgment  of  the  Lower 
Appellate  Court,  had  that  judgment  been 
otherwise  sustainable ;  still  those  remarks  of 
the  Judge,  to  which  it  refers,  were  so  en- 
tirely outside  the  issue  which  he  was  deter- 
mining, and  were  so  unjudicial  in  their 
character,  that  I  feel  bound  to  say  that  it  is 
unfortunate  they  should  have  been  made. 
Words  like  these  might  have  been  appropri- 
ate enough  had  the  Judge  been  the  legal  ad- 
viser of  the  plaintiff,  responsible  to  him  for 
any  mistake  of  opinion  ;  but  amounting,  as 
they  did,  to  recommendation  of  future  liti- 
gation with  regard  to  a  disputed  right,  they 
seem  to  me  to  have  been  exceedingly  unbe- 
coming in  the  mouth  of  the  presiding  Judge 
of  the  Appellate  Court,  to  which  the  suit,  if 
instituted  according  to  the  advice  given, 
would  eventually  come.  No  doubt,  it  may 
sometimes  happen  that,  where  a  plaintiff  has 
mistaken  his  remedy,  a  Judge  may,  without 
mischief,  while  dec.iding  adversely  to  him, 
also  point  out  to  h'm  his  right  course^  but 
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I  believe  that  it  will  rarely  or  never  be  found 
consistent  with  strict  impartiality  that  the 
Court  shoald  take  the  opportunity  of  deliver- 
ii^  a  judgment  in  favor  of  the  plaintiff  to 
tell  him  how  he  may  win  a  future  cause  in 
the  same  Court.  I  think  there  should  be  no 
order  relative  to  costs. 

Bc^ley,  y. — I  concur  in  the  view  that 
Section  376,  Act  VIII.  of  1859,  will  not 
allow  a  review  by  the  iLower  Appellate 
Court  in  cases  decided  in  appeal  here. 

I  also  think  no  good  and  sufficient  cause 
is  shown  in  this  case  for  an  application  for 
a  review  not  having  been  made  within  90 
dap.  I  will  only  add  that  it  has  always 
been  our  instruction  to  subordinate  Courts 
sot  to  advise  modes  of  litigation,  although 
ibey  might,  in  showing  judicially  that  a  party^ 
had  mistaken  his  remedy,  state  also  that  such 
party  might,  i/  so  advised ,  seek  for  redress 
under  other  provisions  of  the  law  than  those 
first  and  erroneously  looked  to. 


The  24ih  February  1868. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

Judges. 


Intenrention  under  Section  77,  Act  X.,  1859— 

Bona  fides. 


Case  No.  1092  of  1867  under  Act  X.  of  1859. 

Sptcial  Appeal  from  a  decision  passed  by  the 
Judge  of  Backer  gunge  ^  dated  the  nth 
March  i86jj  affirming  a  decision  passed 
by  the  Deputy  Collector  0/  that  District, 
dated  the  ^th  September  1866. 

Woomesh  Chunder  Dutt  (Objector), 
Appellant, 


versus 

Bhugoban  Chunder  Roy  (Plaintiff), 
Respondent, 

Baboo  Romesh  Chunder  Milter  and 
Nilmonee  Sein  for  Appellant. 

Baboo  Woomesh  Chunder  Banerjee 
for  Respondent. 

Vol.  IX. 


An  intervenor,  under  Section  ^^^  Aa  X.,  1859,  must 
not  only  show  that  he  received  rent,  but  that  his  re- 
ceipt was  bond  fide, 

Phear,  J, — This  case  must  go  back  to 
the  Lower  Appellate  Court.  The  suit  was 
brought  to  recover  arrears  of  rent,  and  the 
present  special  appellant  intervened  under  the 
provisions  of  Section  ^*J  of  Act  X.  of  1859. 
It  thereupon  became  the  duty  of  the  Court  to 
determine,  as  between  the  plaintifif  and  the 
intervenor,  whether  or  not  the  latter  had 
"actually  and  in  good  faith  received  and 
enjoyed"  the  rent  in  question  "  before  and 
up  to  the  commencement  of  the  suit." 

The  Court  of  first  instance  appears  to  have 
tried  this  issue  properly,  although  its  judg- 
ment is  very  meagre  and  unsatisfactory.  It 
decided  adversely  to  the  intervenor. 

On  appeal,  the  Lower  Appellate  Court 
said  :  "  I  think  the  Lower  Court's  order  must 
"  be  affirmed,  though  not  quite  on  the  same 
"  ground.  It  was  not  necessary  that  the  in- 
"  tervenor  should  show  that  his  receipt  of  rent 
"  was  a  bond' fide  one :  as  long  as  he  showed 
"  the  receipt  at  all,  that  would  be  sufficient, 
"  but  I  do  not  think  he  has  proved  it  in  this 
**  case,"  These  words  exhibit  an  entire  mis- 
conception of  the  issue  which  lay  between 
the  plaintiff  and  the  intervenor,  for  the 
Legislature  has  expressly  (and  on  grounds 
which  are  obvious)  made  bona  fides  a  mate- 
rial element  in  the  right  of  the  intervenor 
to  appear  in  the  suit.  However,  if  the 
Judge  is  correct  in  his  finding  that  the 
intervenor  never  received  rent  from  the 
defendant  at  all,  the  misapprehension  of  law 
which  he  has  displayed  has  worked  no  mis- 
chief in  this  case.  But  the  Judge  has  made 
no  reference  to  the  evidence  bearing  on  this 
point,  although  the  record  discloses  that  of 
more  than  one  witness.  The  special  appel- 
lant is  entitled  to  have  the  opinion  of  the 
Judge  expressed  upon  this  evidence. 

We  remand  the  case,  in  order  that  the 
Judge  may  consider  fully  the  evidence,  first, 
so  far  as  it  concerns  the  actual  receipt  of 
rent  by  the  intervenor ;  and,  secondly,  should 
this  consideration  lead  him  to  alter  the  con- 
clusion which  he  has  as  yet  come  to,  then 
with  reference  to  its  effect  upon  the  ques- 
tion of  the  intervenor's  bona  fides  in  receiv- 
ing the  rent.  And  in  reference  to  this  last 
question,  should  it  arise,  it  is  as  well  to 
I  observe  that  the  matter  of  the  alleged  farm- 
ing lease  from  the  plaintiff  to  the  inter- 
venor may  be  most  legitimately  inquired 
into. 
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The  24th  February  1868. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Jurisdiction— Suit  for  rent—Action  for  declara- 
tion of  title. 

Case  No.  1 134  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Anieen  of  Nuddea, 
dated  the  2yth- February  i86y,  reversing 
a  decision  passed  by  the  Moons  iff  of  that 
District y  dated  t tie  i^th  August  1866. 

Dhonaye  Mundul  (Defendant),  Appellant, 

versus 

Arif  Mundul  and  others  (Plaintiffs), 
Respondents. 

Baboo  Umbika  Churn  Banerjee 
for  Appellant. 

Baboo  Anund  Chunder  Ghossal 
for  Respondents. 

Af  suingf  B  for  arrears  of  rent  on  the  allegation  that 
B  held  an  outbundee  jote  from  him  in  certain  lands 
of  plaintiff's  jote  jumma,  obtained  a  decree  for  rent  for 
one  year,  the  penod  for  which  he  sued.  B  then  brought 
an  action  in  the  Civil  Court  for  a  declaration  of  his  right 
to  the  jote  jumma  in  question,  alleging  that  he  held 
the  land  direct  from  the  zemindar,  and  was  not  A^s  ryot ; 
A  pleading^  that  the  Civil  Court  had  no  jurisdiction 
after  the  Kevenue  Court  had  declared  B  to  be  his 
ryot. 

Held  that  the  Revenue  Court's  decree  was  not  con- 
clusive as  to  the  question  of  title,  i.  e.y  as  to  whose 
right  it  was  to  have  the  particular  jote  jumma  as  his 
property. 

Bayley^  J, — In  this  case  it  appears  that  the 
party  now  defendant  formerly  sued  the 
now  plaintiff  for  rent  in  the  Revenue  Courts 
on  the  allegation  that  plaintiff  held  an  out- 
bundee jote  from  defendant  in  certain  lands 
of  defendant's  jote  jumma.  The  defendant 
got  a  decree  for  rent  for  the  period  for  which 
he  sued. 

Plaintiff  now  sues  for  a  declaration  of  his 
right  to  the  jote  jumma  in  question,  which 
defendant  had  alleged  to  be  his. 

The  defendant  pleaded  that  the  Civil 
Court  had  no  jurisdiction  after  the  Revenue 
Court  had  declared  plaintiff  to  be  defendant's 
ryot  by  giving  a  decree  for  arrears  of  rent. 
And  on  the  merits  the  plaintiff  alleged  that 
helield  the  land  direct  from  the  zemindar, 
and  was  not  defendant's  rvot. 


The  first  and  the  Lower  Appellate  Court 
both  held  that  they  had  jurisdiction,  as 
the  Revenue  Court  had  only  adjudicated  a 
question  of  arrears  of  rent  for  one  year,  and 
not  the  general  question  of  title,  /'.  ^-,  whose 
was  the  jote  jumma  right. 

The  first  Court,  on  the  merits,  held  that 
plaintiff  had  not  sufficiently  proved  the  |ote 
jumma  right  he  set  up;  while,  on  the  other, 
defendant  had  shown  that  it  was  his. 

The  Lower  Appellate  Court  differed  on  the 
merits  from  the  first  Court,  and   held  thai  i 
plaintiff  had  established  his  right,  and  gave  \ 
him  a  decree  accordingly. 

Defendant  appeals  specially,  and  urges — 

First. — That   there   is  no  jurisdiction    in 

the  Civil  Court  to  try  the  case,  and  to  hold 

•that  plaintiff  is  not  defendant's  ryot,  when 

the  Revenue  Courts  have  already  held  the 

contrary. 

Secondly. — That  the  burden  of  proof  has 
been  wrongly  put  on  defendant  (special  ap- 
pellant). 

.    We  do  not  think  either  of  these  objections 
good. 

The  suit  in  the  Revenue  Courts  was  not 
conclusive  on  a  question  of  title,  i.  ^.,  as  to 
whose  right  it  was  to  have  the  particular 
jote  jumma  as  his  property;  and  there  was  a 
conflict  of  the  title  under  which  plaintiff  and 
defendant  respectively  claimed.  Moreover, 
the  substantial  part  of  the  decree  in  the 
Revenue  Court  was  that  plaintiff  was  liable  to 
defendant  for  rent  for  the  period  claimed 
in  that  suit. 

On  the  second  point,  we  are  clearly  of 
opinion  that  there  is  no  error  in  law  in  the 
Lower  Appellate  Court  as  to  the  burden  of 
proof.  The  Lower  Appellate  Court  states 
that  the  o?ius  lies  generally  on  the  plaintiff; 
still  in  this  case  plaintiff  is  considerably 
relieved  of  the  onus  of  adducing  further 
proof,  because  defendant  admitted  plaintiff's 
possession  by  his  written  statement,  but 
raised  the  special  plea  that  such  possession 
of  plaintiff  was  that  of  an  outbundee  r)'ot  of 
his  (defendant's). 

In  fact,  however,  we  think  that  the  Lower 
Appellate  Court  went  fully  into  the  evidence 
adduced  by  both  parties,  and,  on  weighing  il, 
came  to  a  finding  of  fact  that  plaintiff  had 
quiie  established  his  right. 

In  this  view,  then,  seeing  no  reason  to 
interfere  in  special  appeal  as  on  any  error 
of  law  shown  us  in  this  case,  we  dismiss  this 
special  appeal  with  costs. 
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The  24lh  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hob  house, 

Judges, 

Atttcfament  under  Section  236,  Code  of  Civil 
Procedure — Alienation  of  attached  property 
—Section  240»  Code  of  Civil  Procedure. 

Case  No.  228  of  1867. 

\  Eigular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  28th  July  i86*j, 

Monohur  Lall  and  others  (Defendants), 
Appellants^ 

versus 

Juggomohun  Lall  (Plaintiff), 
Respondent, 

Messrs.  R.  E,  Tividale  and  C  Gregory 
foi  Appellants. 

Baboos  Kalee  Mohun  Dass  and  Unnoda 
Per  shad  Banerjee  for  Respondent. 

If,  durin*;  the  pendency  of  a  suit  (which  is  eventualiy 
^creed  in  favor  of  the  plaintiffs),  a  third  party,  in  cxe- 
CMtiMi  of  a  former  decree  against  one  of  the  plaintiffs, 
attaches  the  latter's  share  of  the  claim  under  Section 
53^  Code  of  Civil  Procedure,  any  alienation  of  his 
«lurc  by  that  plaintiff,  while  such  attachment  is  in 
brre,  is  null  and  void  under  Section  240. 

Uobhouse^  J.  —  The  facts  are  these : 
^nlbe  4ih  June  1863,  the  plaintifT  (respond- 
ent) got  a  decree  against  one  Sheo  Suhoy 
ftiUy  for  a  sum  now  represented  by  Rupees 
:.6i5,  or  thereabouts.  On  the  6ih  Septem- 
ber 1866,  this  Sheo  Suhoy  and  two  other  per- 
sons, the  defendants  (appellants),  got  a  decree 
again<aihe  Court  of  Wards  for  a  sum  of  Rupees 
50,000,  appellants  being  in  the  decree  declar- 
ed to  be  the  sole  judgment-creditors.  The 
smount  of  this  decree  is  still  in  deposit. 

These  facts  being  so,  respondent  sued  in 
I  the  Lower  Court  to  recover  the  amount  of  his 
<lecree  of  the  4th  of  June  1863,  out  of  the 
Rupees  50,000 in  deposit, on  the  grounds,^rj/, 
that  the  decree  of  the  6th  September  1866 
»as  collasive  ;  and,  secondly,  that  the  aliena- 
tion of  Sheo  Suhoy's  half  share  in  the 
decree  was  made  at  a  lime  when,  under 
Sections  236  and  240  of  the  Code  of  Civil 
Procedure,  Sheo  Suhoy  was  prohibited  from 
nch  alienation,  and  so  that  the  alienation 
t&ade  was  noli  and  void. 


We  find  that  there  is  no  evidence  of  col- 
lusion ;  but,  on  the  second  ground  taken,  we 
think  that  the  Court  below  has  rightly  de- 
creed respondent's  suit. 

In  the  case  decided  on  the  6th  Septeipber 
1866,  Sheo  Suhoy  and  the  two  appellants 
sued  the  Court  of  Wards  to  recover  a  sum  of 
some  I  n  lakhs  of  rupees,  appellants  coming 
in  as  the  purchasers  of  half  of  the  amount 
claimed. 

But,  when  the  case  came  to  be  determined, 
Sheo  Suhoy's  claim  was  reduced  to  Rupee$ 
50,000,  and  it  followed  that  appellants'  half 
of  that  claim  was  reduced  to  Rupees  25,000. 

By  a  compromise,  however,  between  Sheo 
Suhoy  and  appellants,  the  latter  were,  on  the 
4th  September  1866,  made  the  sole  judgment- 
creditors  by  transfer  to  them  of  the  whole 
sum,  viz.y  50,000,  which  was  decreed  to  Sheo 
Suhoy  in  satisfaction  of  his  claim. 

Intermediately,  however,  /.  e,f  on  the  5th 
June  1866,  when  Sheo  Suhoy  was  still  pro- 
prietor of  half,  and  appellants  of  only  the 
other  half  of  the  claim  made  on  the  Court  of 
Wards,  respondent  stepped  in  and  attached 
Sheo  Suhoy's  half  share,  under  Section  236 
of  the  Code  of  Civil  Procedure,  as  a  debt 
due  from  the  Court  of  Wards  to  Sheo  Suhoy, 
and  the  usual  prohibitory  order  was  issued 
and  remained  in  force  at  least  until  the  15th 
December  1866. 

It  follows,  therefore,  that  when,  on  the  6th 
September  1866,  Sheo  Suhoy  privately  alien- 
ated his  half  share  of  the  50,000  rupees 
in  question  to  appellants,  he  did  so  at  a  time 
when,  under  the  provisions  of  Section  240, 
such  alienation  was  null  and  void. 

It  is  said,  however,  that  the  attachment 
was  virtually  withdrawn  when  respondent's 
execution-case  was  struck  off  on  the  15th 
December  1866  ;  but  we  think  that,  whatever 
may  be  the  effect  of  a  procedure  to  strike  off 
upon  an  attachment  generally,  we  need  not 
now  consider  any  such  effect,  because  in  this 
particular  case  the  alienation  took  place  be- 
fore the  procedure  to  strike  off,  and  at  a  time 
when  the  attachment  was  in  full  force. 

We  are  of  opinion,  then,  that  the  private 
alienation  to  appellants  of  half  of  the  50,000 
at  a  time  when  this  half  was  made  a  subsist- 
ing attachment  was  null  and  void,  and  that 
the  Court  below  was  right  in  allowing  re- 
spondent to  execute  his  decree  against  the 
half  in  question. 

This  appeal  is,  therefore,  dismissed  with 
costs. 
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The  24th  February  1868. 
/     Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Moknmiree  pottah  granted  by  Rajah  of  Tipperah 
— A  female's  membership  not  destroyed  by 
marrias^e  into  another  race. 

Case  No.  153  of  1867. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  0/  Tipperah y 
dated  the  igth  February  r86j, 

Roop  Moonjuree  Kooeree  (Defendant), 

Appellant, 

versus 

Beer  Chunder  Joobraj  (Plaintiff^, 
Respondent, 

Baboos  Kalee  Mohun  Doss  and  Chunder 
Kallee  Ghose  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee 
for  Respondent. 

A  mokurniree  pottah,  granted  by  a  Rajah  of  Tipperah 
to  a  member  of  his  family,  is,  by  recognized  custom, 
resumable  on  the  death  of  the  grantor ;  and  a  female 
member  does  not  cease  to  be  a  member  by  marrying 
into  another  race. 

Bayley,  J, — Plaintiff  in  this  case  sues 
to  resume  and  obtain  possession  of  a  certain 
tenure  which  defendant  alleges  is  held  on 
a  mokurruree  pottah  given  by  the  plaintiff's 
predecessor,  and  not  liable  to  be  resumed. 

Plaintiff  rests  his  case  on  the  allegation 
that,  by  the  custom  of  the  family  (that  of 
the  Rajah  of  Tipperah),  it  is  provided  that 
any  grant  of  this  nature  made  to  a  member 
of  the  Rajah's  family  is  resumable  on  the 
death  of  the  grantor.  Plaintiff  relies  on  a 
decision  of  the  Sudder  Adawlut,  Select  Re- 
port, Volume  VI.,  page  270  (Huree  Mala's 
case,  28th  March  1837),  to  prove  the 
custom. 

Defendant's  case,  on  the  other  hand,  is 
that  the  Sudder  Dewanny  Adawlut  deci- 
sion, 28th  March  1857,  page  1375,  distinctly 
rules  that  the  custom  restricting  such  grants 
to  the  life  of  the  grantor  is  one  which  ex- 
ists only  as  regards  those  who  are  members 
of  the  family  of  the  Rajah  of  Tipperah ;  and 


that  this  defendant,  having  married  into 
another  race  {gottro),  was  no  longer  a  mem* 
ber  of  the  family  of  the  Rajah  of  Tipperah ; 
and  that  consequently  the  pottah,  which  is 
otherwise  admitted  to  be  of  the  character 
of  a  valid  mokurruree  not  resumable,  is  good 
as  respects  the  defendant,  who,  by  having 
ceased  to  be  a  member  of  the  family,  ceased* 
to  be  affected  by  the  custom  on  which  plaint- 
iff based  his  claim. 

The  Lower  Court  gave  plaintiff  a  decree. 
Defendant  appeals. 

^  After  fully  hearing  the  evidence  and  the 
arguments  of  Counsel  on  the  case,  I  am  of 
opinion* that  the  case  of  Huree  Mala,  cited 
above,  and  that  of  the  late  Sudder  Dewanny 
Adawlut  of  1857,  read  together,  rule  that 
ihe  power  of  resumption  of  such  a  mokor- 
ruree  tenure  as  that  now  in  suit  exists  only 
as  against  those  who  are  members  of  the 
family. 

But,  at  the  same  time,  it  is  not  shown  to 
us  that,  by  any  recognized  rule  of  Hindoo 
Law,  such  a  lease  as  this,  made  after  mar- 
riage, is  one  which  by  marriage  ceases  to  be 
a  gift  to  a  member  of  the  Tipperah  Rajah's 
family,  2'.  e,,  of  that  character  to  which 
the  custom  allowing  resumption  by  a  suc- 
cessor to  the  Raj  would  not  apply. 

There  is,  further,  no  question  that  the 
substantial  contention  of  defendant  is  not 
that  there  is  no  such  custom,  but  that  the 
custom  only  applies  to  members  of  the  family, 
and  that  the  grantee  ceases  by  marriage  to 
be  a  member  of  the  family,  and  the  grant 
consequently  is  not  liable  to  resumption. 

In  this  view,  I  would  affirm  the  decision 
of  tl)e  Court  below,  and  dismiss  this  appeal 
with  costs. 

Phear y  J, — On  the  whole,  I  am  of  opinion 
that  the  defendant  in  her  written  statement 
has  admitted  that  all  grants  of  such  a  nature 
as  that  of  the  grant  which  is  sought  to 
be  resumed,  when  made  by  the  Rajah  of 
Tipperah  to  a  member  of  his  family,  are, 
by  recognized  custom,  voidable  by  his  suc- 
cessor ;  that,  in  fact,  the  grantee  takes  sub- 
ject to  this  condition.  I  also  think  that,  in 
the  absence  of  any  evidence  to  show  that 
"  member  of  the  family"  in  the  wording  of 
this  admitted  custom  bears  any  meaning 
more  restricted  than  that  which  this  phrase 
usually  bears,  a  daughter  of  the  Rajah,  whe- 
ther married  or  not,  comes  within  it  I) 
therefore,  concur  in  the  judgment  of  Mi. 
Justice  Bayley. 
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The  25th  Febraary  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson 
and  A.  G.  Macpherson,  Judges, 

Jiriedictkm— Sabstitotion  of  another's  name 
for  that  of  plaintifi— Withdrawal  of  sait— Hig^h 
Cooit's  snperintendence  under  Section  15  of 
24  and  25  Vic,  C.  X04. 

Appeal  No.  13  of  1867. 

Appeal  under  Section  /j  0/ the  Letters  Pa- 
tent  of  the  High  Court,  dated  28th  Decern- 
her  t86^,  against  the  judgment  of  the 
Honble  J,  P,  Norman  atid  the  Hon'ble 
W,  S.  Seton-Karr,  Judges  of  the  High 
Court y  passed  on  the  2gth  January  i86*jl 
en  motion  on  the  petition  of  Chunder  Kant 
Bhuttacharjee. 

Jndooputtee  Chatter] ee  and  others, 
Appellants, 

versus 

Chunder  Kant  Bhuttacharjee  and  others, 
Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Mohinee 
Mohun  Roy  for  Appellants. 

Mr,  R,  E,  Twidale  for  Respondents. 

A  Gvil  Court  is  not  competent  to  order  the  nime 

of  a  purchaser  of  the  rights  of  the  plaintiff  in  a  suit 

tlobesubstJtated  for  that  of  the  plaintiff,  or,  upon  the 

sfifriiGUioa  of  the  party  so  substituted,  to  allow  the 

ait  to  be  withdrawn. 

Such  an  order,  If  made,  is  made  without  jurisdiction, 
ad  is  not  an  order  of  that  description  in  respect  of  which 
tbe  L^alature  intended  either  to  gfive  or  to  deny  the 
IJld^t  of  appeal.  But  the  order  is  one  which  the  High 
Covrt  may  set  aside  in  the  exercise  of  the  superintend- 
ooe  vested  in  it  by  Section  15  of  24  and  25  Victoria, 
C.  104. 

The  following  are  the  judgments  of  the 
Division  Bench : — 

Norman,  J. — Mr.  Twidale,  on  the  26th 
of  July  1866,  obtained  a  rule  calling  on 
ibe  defendants  Brindabun  Chunder  Mooker- 
jcc  and  others  to  show  cause  {inter  alia) 
»iiy  the  order  of  the  Principal  Sudder 
Ameen  of  the  23rd  April  last  should  not  be 
set  aside,  and  why  the  plaintiffs  should  not 
be  at  liberty  to  proceed  with  the  suit. 

The  applicants  by  their  petition  stated 
^  the  suit  was  one  for  the  possession  of 
certain  land,  which  they  claimed  as  heirs  of 


their  granduncle,  against  Brindabun 
Chunder  Mookerjee  and  others  ;  that  the 
defendant  Brindabun,  having  obtained  an 
ex'parte  decree  under  Act  X.  for  the  rent  of 
other  properly,  caused  the  right,  title,  and 
interest  of  the  plaintiffs  in  the  suit  now  in 
question  to  be  put  up  for  sale,  and  bought 
the  same  in  the  name  of  his  nephew  Judoo- 
puttee  Chatterjee. 

After  the  sale  on  the  3rd  of  April,  the 
matter  was  brought  to  the  notice  of  the 
Sudder  Ameen  in  the  presence  of  all  the 
parties,  by  the  purchaser  applying  to  have 
his  name  substituted  'as  plaintiff.  The  sale- 
certificate  not  being  produced,  no  order 
was  then  made.  But  on  the  23rd  of  the 
same  month,  in  the  presence  of  the  plaint- 
iffs, the  defendants  and  Judooputtee,  the 
purchaser,  an  order  was  passed  by  the  Sud- 
der Ameen  to  the  effect  that,  "the  case 
having  been  called  on,  upon  inspection  of 
the  record  it  appeared  that  the  rights  and 
interests  of  the  plaintiff  in  the  suit  had  been 
sold  in  execution  of  a  decree,  and  that  the 
auction-purchaser,  having  put  in  a  certificate 
of  hrs  purchase,  had  applied  to  have 
his  name  substituted,  whereas  the  rights 
of  the  plaintiff,  whatever  they  may  be,  are 
now  seen  to  be  in  the  auction-purchaser ; 
therefore  the  order  is  that  he  be  put  in 
possession,  and  his  name  put  in  the  regis- 
ter." 

Later  in  the  course  of  the  same  day,  a  pro* 
ceeding  was  recorded  by  the  Sudder  Ameen, 
entitled  *'  Chunder  Kant  Bhuttacharjee  and 
others  nzmtd  former  plaintiffs;  on  allegation 
of  purchasing  their  right,  judooputtee,"  in 
which,  after  reciting  that  Judooputtee  had 
applied  for  a  postponement  which  the  Court 
refused  to  allow,  he  ordered  that  for  the 
present  the  suit  should  be  dismissed,  but 
that  the  party  should  be  at  liberty  to  re-in- 
stitute the  suit  within  the  legal  time ; 
Judooputtee  to  pay  half  the  costs  of  the 
defendants. 

The  plaintiffs  were  not  in  any  way  before 
the  Court  when  this  second  order  was 
passed. 

Baboos  Chunder  Madhub  Ghose  and  Mohi- 
nee Mohun  Roy  showed  cause.  They  object- 
ed, yfr^/,  that  this  Court  had  no  jurisdiction  to 
interfere,  inasmuch  as  the  plaintiffs  had  their 
remedy  by  appeal  in  the  ordinary  way  ;  and, 
secondly,  that  the  application  being  more 
than  three  months  after  the  date  of  the  order 
of  the  23rd  of  April,  being  beyond  the  period 
allowed  for  an  appeal  to  the  Principal  Sadder 
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Ameen,  was  not  made  within  a  reasonable 
time.  I  think  that  neither  of  these  objec- 
tions ought  to  prevail. 

Mr.  Twidale  had  argued  that  the  right  of 
the  plaintiff  in  a  suit  is  not  liable  to  attach- 
ment and  sale  in  execution.  It  certainly 
appears  not  to  be  moveable  property,  nor 
does  it  fall  within  any  of  the  definitions  of 
property  liable  to  attachment  and  sale  under 
Section  205  of  Act  VIII.  of  1859.  Mr. 
Twidale  referred  to  a  case  reported  amongst 
the  Miscellaneous  Appeals,  W.  R.,  7th  June 
1865.  (See  also  a  case,  ib.,  3xst  May  1865.) 
It  is  apparently  not  property  either  moveable 
or  immoveable  within  the  meaning  of  the 
term  as  used  in  Section  86  of  Act  X.  of  1859. 
But  I  do  not  decide  the  case  on  that 
ground. 

The  73rd  Section  of  Act  VIII.  of  1859 
empowers  the  Court  at  any  hearing  of  the  suit 
to  direct  that  any  person  who  may  claim  any 
interest  in  the  subject  matter  of  the  suit,  or 
who  may  be  likely  to  be  affected  by  the  result, 
may  be  made  plaintiff  or  defendant,  as  the 
case  may  be. 

And,  no  doubt,  when  the  Sudder  Ameen 
found  that  a  sale  of  the  plaintiff's  rights  had 
taken  place  in  the  Collector's  Court,  it  may 
have  been  competent  to  him  to  permit  the 
purchaser  to  appear  as  plaintiff  to  defend  his 
supposed  interest  in  the  suit.  But  there  is 
nothing  in  Act  VIII.,  or  in  any  other  law 
that  I  ever  heard  of,  which  empowers  a 
Judge,  at  the  instance  of  a  third  party,  to 
strike  out  the  name  of  a  plaintiff,  or,  in 
other  words,  to  deprive  a  plaintiff  of  his 
right  of  being  heard  out  in  the  suit,  and,  in 
fact,  the  plaintiff's  name  was  never  by  any 
formal  order  actually  removed  from  the  re- 
cord. He  was  not  dismissed  from  the  suit 
by  the  order  which  was  passed  in  his  pre- 
sence on  the  23rd  of  April.  Whatever  tha 
Sudder  Ameen's  intention  may  have  been,  I 
think  he  cannot  construe  his  order  as  one 
which  he  had  no  power  whatever  to 
make,  unless  he  has  expressed  such  to  be  his 
intention. 

That  being  so,  I  think  we  must  treat  the 
plaintiff  as  still  being  a  plaintiff  on  the  record 
at  the  date  of  the  second  order ;  and,  as  that 
order  was  passed  in  the  absence  of  the  plaintiff, 
does  not  purport  to  be  a  decree  against  him, 
does  not  order  him  to  pay  costs,  does  not 
declare  that  he  shall  be  dismissed,  from  the 
suit,  I  think  we  can  only  treat  it  as  an 
order  which  does  not  affect  him  or  bind 
him  in  any  way.  The  order  that  the  suit 
should   be    dismissed    must   be    construed 


as  an  order  affecting  only  the  parties  iz^ 
whose  presence  and  by  whose  consent  it  was 
made. 

The  striking  the  case  off  the  file  was  simply 
an  act  which  the  Sudder  Ameen  had  no 
right  to  do  until  the  plaintiff's  case  was 
disposed  of  by  a  decree  for  or  against  him. 

As  there  was  no  decree,  there  is  nothing 
for  which  the  plaintiff  was  bound  to  appeal. 
In  my  opinion,  the  case  is,  in  point  of  law  as 
regards   the    plaintiff,   still   pending   undis- 
posed of  in  the  Court  of  the  Sudder  Ameen. 
And  therefore,  by  virtue  of  the  powers,  and 
in  exercise  of  the  duty  cast  upon  the  Coart 
by  the  15th  Section  of  the  24.  an4  25  Vic, 
C.  104,  of  superintending  all  Courts  which  are 
subject  to  our  Appellate  Jurisdiction,  I  think 
we  should  order  the  Sudder  Ameen  to  take 
and  try  this  case  as  one  which  we  find  to  be 
still  pending  and  undisposed  of  in  his  Court, 
and  that  the  defendants  should  pay  the  costs 
of  this  rule. 

Seton-Karry  y, — In  all  that  my  learned 
colleague  has  written  as  to  the  sale  of  the 
plaintiff's  rights,  as  to  the  supposed  dis- 
missal  of  his  suit,  as  to  his  still  being^ 
properly  before  the  Lower  Court,  and  as- 
to  the  propriety  of  his  having  his  case  tried » 
I  entirely  concur. 

What  I  doubt  about  is  the  power  of  oar 
Court  to  interfere  under  the  Section  of  the 
Charter  quoted. 

It  is  said  that  this  power  has  been  exer- 
cised by  Divisional  Benches  on  other  occa- 
sions. This  may  be  the  case,  but  the  rea- 
sons for  such  action  are  not  before  us,  and 
that  fact  alone  is  no  answer  to  my  doubts  as 
to  whether  the  Charter  was  intended  to 
sanction  such  a  proceeding  as  that  now  con- 
templated. 

My  doubts  are  somewhat  strengthened 
by  the  Full  Bench  decision  in  a  case  from 

Bhaugulpore,   noted  .in 
^\- ?^' ,yol.  5,  page    ji^g  margin,  in  which  it 

25,  Miscellaneous  Rul-  ,    j   ^1'  r^      _. 

ings.  IS  ruled  that  our  Court 

cannot  do,  by  way  of 
motion,  what 'it  cannot  do  by  way  of  appeal ; 
and  that  there  was  nothing  in  the  Charter 
which  induced  the  Court  to  think  that  it  had 
power  to  give  relief  to  the  parties. 

The  case  is  not  exactly  on  all  fours  with 
the  case  before  us  ;  but  the  reasons  for  non- 
interference would  seem  equally  to  apply. 

It  is  thrown  out  that  this  Full  Bench  de- 
cision is  open  to  question.  That  may  or 
may  not  be  so;  but  while  it  stands  unre- 
scinded,  I  do  not  think  we  can  get  over  it  by 
expressing  mere  doubts  as  to  its  soundness* 
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At  any  rate,  the  case  before  us  is  in 
piiociple  so  important  that  I  think  the  mat- 
ter should  be  referred  to  a  Full  Bench. 

I  want  a  full  answer  to  my  doubts  as  to 
whether,  under  the  Charter,  and  not  under 
any  local  law,  we  can  give  the  relief,  and 
exercise  the  interference  necessary  to  what, 
I  must  admit,  would  be  in  this  instance  an 
act  of  jostice. 

Subsequen/  order  by  Seion-Karr^  J, — I 
fuUj  intended  to  dissent  from  my  brother 
Nonnan's  judgment  in  this  case,  and  refused 
to  be  a  party  to  making  any  order  on  the 
Sadder  Ameen.  The  order  passed  was, 
tboefore,  that  of  Mr.  Justice  Norman  alone, 
in  which  I  did  not  join. 

The  judgments  of  the  Court  on  the  pre- 
unt  appeal  were  delivered  asfolloiv : — 

Peacock,  C.  J,  (Macpherson,  J.,  concur- 
n'ggj.—ln  this  case,  Chunder  Kant  Bhutta- 
cbarjee  and  others  sued  Brindabun  Chunder 
Mookerjee.  Whilst  the  action  was  going  on, 
Ihe  defendant,  under  an  Act  X.  decree  which 
be  had  obtained  against  the  plaintiffs, 
caused  the  rights  ancf  interests  of  the 
plaintiffs  to  be  sold,  and  the  property  was 
hoaght  in  the  name  of  }udoopuitee  Chatter- 
jee. 

It  was  alleged  that  the  purchase  so  made 
'as  made  benamee  for  the  defendant  Brin- 
dabun ;  but  it  is  said  that  that  fact  has  not 
been  proved.  It  appears  to  us  that  it  makes 
00  difference  whether  the  purchase  was  be- 
w«r«  or  not. 

Afterwards  an  application  was  made  by 
jodoopottee  to  have  his  name  substituted  in 
tbe  suit  for  that  of  the  plaintiff.  Under 
Act  VIII.  of  1859,  the  Judge  might 
POMibly  have  allowed  Judooputtee  to  be 
added  as  a  co-plaintiff,  in  order  that  he  might 
pnHect  the  rights  which  he  had  purchased 
ttndcr  the  execution  ;  but  I  am  not  aware 
of  any  Section  in  Act  VIII.  under  which 
ibc  Court  was  authorized  to  substitute 
Jodooputtee's  name  for  that  of  jhe  original 
plaintiff. 

.      Snbsequently,    another    application     was 

|*ade  in  the  name  of  Judooputtee,  under 
Section  97  of  Act  VIII.,  that  he  might  be 
pttmittcd  to  withdraw  the  suit  with  liberty 
to  bring  a  fresh  suit ;  and  upon  that  appli- 
cation an  order  was  made  that  the  suit 
>^ld  be  withdrawn.  Thus,  by  the  effect 
^  ibc  two  orders,  Judooputtee  got  the  control 
^tbe  suit,  and,  having  got  the  control  of  it, 
»*  withdrew  it  altogether.  Neither  of  these 
^^  was  one  contemplated  by  Act  VIII. 


I  have  shown  that,  by  the  first  order,  the 
original  plaintiffs'  names  ought  not  to  have 
been  withdrawn  at  all ;  and,  if  they  had  re- 
mained as  co-plaintiffs  with  Judooputtee, 
Judooputtee  could  not,  as  one  of  several 
co-plaintiffs,  have  withdrawn  the  suit  with- 
out the  consent  of  the  others.  Neither 
order  was  one  of  that  description  in  resped 
of  which  the  Legislature  intended  to  give 
an  appeal  to  the  next  superior  Court ;  nor 
was  it  one  in  respect  of  which  they  intended 
to  declare  that  there  should  be  no  right  of 
appeal.  It  is  true  that  it  was  an  order 
passed  in  the  course  of  the  suit  prior  to 
decree  ;  and  if  it  had  been  an  order  which 
the  Court  had  power  to  make,  it  would  have 
been  one  in  respect  of  which  the  Legislature 
have  declared  by  Section  363  of  Act  VIII. 
of  1859  that  no  appeal  should  lie  prior  to 
decree. 

But  the  orders  contemplated  by  Section 
363  are  orders  which  may  be  set  right  upon 
an  appeal  against  the  decree.  The  present 
order,  as  remarked  by  one  of  my  learned 
brothers  in  the  course  of  the  argument,  was 
not  one  which  could  be  subsequently  set 
right  by  appealing  against  the  decree,  inas- 
much as  it  was  one  which,  if  binding,  would 
prevent  a  decree  from  ever  being  made  in 
the  suit.  It  was  an  order  which  was  made 
without  jurisdiction. 

It  was  also  suggested  by  one  of  my  learn- 
ed brothers  in  the  course  of  argument 
whether,  if  the  Sudder  Ameen  had  made  an 
order  that  the  suit  should  not  be  heard  for 
20  years,  such  an  order  would  be  binding. 
It  appears  to  me  that  such  an  order,  as  well 
as  the  order  in  question,  would  be  one  over 
which  this  Court,  in  the  exercise  of  the 
power  of  superintendence  vested  in  it  by 
Section  15  of  the  24  and  25  Vic,  C.  104, 
would  have  a  control. 

We  think  that  the  order  of  Mr.  Justice 
Norman  was  correct,  and  that  the  order  of 
the  Sudder  Ameen  was  properly  set  aside. 
The  order  will,  therefore,  be  confirmed  with 
costs  of  this  appeal. 

Jackson,  y, — I  am  of  the  same  opinion. 

It  appeals  to  me  that  the  order  of  the 
Sudder  Ameen  was  passed  without  jurisdic- 
tion, and  ihat  the  party  aggrieved  had  no 
other  remedy  except  by  application  to  this 
Court  under  Section  15  of  the  24  and  25 
Vic,  C.  104. 

The  Sudder  Ameen  appears  to  have  fallen 
into  an  obvious  error.  On  its  being  certified 
to  him  that  a  particular  party  had  acquired. 
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by  purchase,  the  rights  of  the  original  plaint- 
iffs in  the  suit,  he  seems  to  have  considered 
that  the  whole  rights  and  status  of  those 
plaintiffs  had  been  extinguished,  and  that 
the  purchaser  should  be  substituted  for  them. 

Section  73,  Act  Vlll.  of  1859,  gives  the 
Civil  Courts  the  fullest  powers  in  respect 
of  directing  parties  interested  to  be  added 
as  parties  to  a  suit ;  but  there  is  no  provision, 
as  already  remarked  by  the  Chief  Justice, 
for  striking  out  from  the  suit  either  plaint- 
iffs or  defendants. 

I'he  Sudder  Ameen,  in  permitting  the 
plaintiff  to  withdraw  his  suit,  has  passed  an 
order  which  does  not  fall  within  the  purview 
of  Section  97  of  Act  VIII.,  inasmuch  as 
he  has  allowed  one  plaintiff,  without  the  con- 
currence of  the  other  plaintiffs,  to  withdraw 
the  suit  in  which  all  were  before  the  Court. 

I  observe  that,  where  an  order  was  made 
plainly  consistent  with  the  terms  of  Section 
97,  and  an  appeal  was  laid  against  it  {see 
the  case  of  Doucett  versus  Wise,  i  Weekly 
Reporter,  p.  322),  this  Court  declared  that  it 
would  not  interfere  with  the  discretion 
exercised  in  the  particular  case,'  but  not  that 
an  appeal  could  not  lie. 

Here  the  case  is  very  different ;  an  order 
has  been  made  which  is  not  consistent  with 
the  terms  of  the  law,  and  I,  therefore,  think 
that  it  is  not  only  competent  to  this  Court, 
but  also  the  duty  of  this  Court,  to  set  aside 
on  application  that  which  had  been  irregu- 
larly done,  and  to  require  that  to  be  done 
which  the  law  requires  should  be  done. 


The  25  th  February  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson 
and  A.  G.  Macpherson,  Judges, 

AUuTion— Section  4,  Regfulation  XI.  of  1825— 
Prior  possession  without  title. 

Appeal  No.  14  of  1867. 

Appeal,  under  Section  /j  0/  the  Letters 
Patent  0/  the  28th  December  iS6j,  against 
a  judgment  of  the  Hon' hie  C  B,  Trevor 
and  the  Hon' hie  F,   A,  Glover y   Judges 


of  this  Court,  dated  the  jist  Januarp 
tSSj,  in  Regular  Appeal  Nb\  r/S  0/ 
i866y  from  the  decision  of  the  Judge  of 
Dacca,  dated  the  21st  May  1866, 

Mohini   Mohun   Doss   (Plaintiff),   Appellant 
before  the  Division  Bench,  Appellan/, 

versus 

Juggobundoo  Bose  and  others  (Defendants), 
Respondents  before  the  Division  Bench 
Respondents, 

I^ahoo  Sreenath  Doss  for  Appellant. 

Bahoo  Chunder  Madhuh  Ghose  for 
•  Respondents. 

Under  Regulation  XI.  of  1S25,  a  right  of  property  in 
land  gained  by  alluvion  from  a  river  (the  bed  of  whicfa 
is  not  the  property  of  an  individual)  is  acquired  in  two 
modes  :    first,  where  the  land  is  gained  by  gradual  ac* 
cession    by  the  recess  of  the  river,  in  which  case  it 
becomes  the  property  of  the  person  in  possession  of  the 
estate  to  which  the  land  is  an  increment ;  and,  secondly, 
when  a  chur  or  island  is  thrown  up  on  a  lar  re  navigable 
river,  and  the  channel  between  such  chur  or  UUnd  is 
fordable  at  any  season  of  the  year,  the  acression  is 
an  accession  to  the  land  or  tenure  most  contiguous. 

The  ownership  of  the  old  site  docs  not  give  a  title  to 
re- formation. 

The  following  are  the  judgments  of  the 
Division  Bench  : — 

Glover,  J, — The  plaintiff  in  this  case  sued 
to  recover  possession  of  2,400  beegahs  of  land 
situate  in  the  resumed  island  Chur  Muddun 
Shunker,  as  an  accretion  to  his  purchased 
Khas  Mehal  Kismut  Kootubpore. 

It  appears  that  plaintiff's  father  bought 
this  estate  from  Government  in  1862  ;  before 
that  time,  *a  considerable  part  of  the  land 
now  in  suit  had  accreted,  and  had  been 
claimed  by  the  defendants  as  belonging  to 
their  Mehal  Mozufferpore. 

The  Deputy  Collector,  Baboo  Ram  Coom- 
ar  Bose,  who  made  a  local  inquiry  in 
i860,  a  few  months  after  the  chur  made 
its  appearance,  recommended  that  the  defend- 
ants should  take  the  accretion,  on  the  grounds 
that  they  were  in  possession,  and  that  the 
alluvion  was  a  re-formation  of  Mouza 
Mozufferpore  on  its  original  site,  and  that 
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Government  should  not  interfere  as  owners 
Xk  Khas  ^[ehal  Kootubpore«  to  which  estate 
ihe  new  land  had  accreted.  The  Collector 
followed  this  recommendation,  and  released 
ihe  land  to  the  defendants  on  the  27th 
Aagust  i860. 

The  Commissioner,  however,  refused  his 
sanction,  holding  that,  under  Regulation  XL 
of  1825.  the  land,  as  an  accretion,  belonged 
10  the  Government  Khas  Mehal  of  Kootub- 
pOfe;  and  directed  an  appeal  to  be  made  to 
the  Judge  as  Special  Commissioner;  the 
'  plaintiff,  who  had  in  the  inierim  purchased 
from  Government  the  zemindary-right  of 
Mehal  Kootubpore,  taking  the  latter's  place 
in  that  appeal  as  petitioner. 

The   Special   Commissioner  rejected  the 
application,  on  the  ground  that  under  the  law, 
Government  only   was   entitled   to   sue  for 
resumption,  and   the   plaintiff  consequently 
brought  his  suit  in  the  Civil  Court. 

The  defendants  replied  that  the  disputed 
land  was  a  re-formation  on  its  original  site  of 
chur  land,  which  had  been  released  to  them 
by  the  Special  Commissioner  in  1844,  as  the 
re-formation  of  their  Mehal  Mozufferpore, 
and  that  the  release  by  Government  in  i860, 

1  being  prior  to  the  plaintiff's  purchase  of 
Kootobpore,  could  not  be  affected  by  it; 
Government,  the  permanent  holder  of  both 
estates,  not  being  able  to  sell  what  it  had 
already  released  to  others. 

The  Judge,  in  a  very  short  and  by  no 
means  lucid  decision,  held  that  the  land 
occupied  the  position  of  Mozufferpore,  or 
released  after  the  resumption-proceedings,  and 
thai  it  came  up  originally  from  the  river  as  a 
small  island  which  gradually  joined  on  the 
pltimlifs  estate  of  Kootubpore,  after  having 
been  taken  possession  of  by  the  defendants. 
He  dismissed  the  plaintiff's  suit  accordingly. 

The  plaintiff  now  appeals  on  the  general 
i^sae  that  the  Judge  has  misapplied  the  law 
of  alluvion,  and  that,  as  the  disputed  land 
It  an  accretion  to  his  estate,  he  is  entitled, 
Boder  Regulation  XL  of  1825,  to  take  pos- 
session of  it,  the  defendants'  occupancy 
notwithstanding. 

It  appears  to  me  that  this  contention  is 
ioand,  and  is  in  accordance  with  several  rul- 
ings of  this  Court.  In  the  case  of  K belter 
Monee  Dassee,  plaintiff,  appellant,  versus 
Ranee  Mon  Mohini  Dabee  and  others,  3 
Weekly  Reporter,  page  51,  it  is  distinctly 
laid  down  that  mere  proof  of  identity  of 
site  (without  proof  of  ownership)  is  not 
safficient  to  defeat  the  right   by  accretion 
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which  the  law  gives  to  an  adjacent  owner ; 
and,  again,  in  Mr.  P.  Kenny  versus  Bebee 
Suraeroonissa,  3  Weekly  Reporter,  page  68, 
that  proof  of  re-formation  on  an  old  site  will 
not  suffice  to  establish  a  claim  under  Regu- 
lation XL  of  1825.  When  land  has  been 
completely  diluviated,  all  claim  to  the 
site  is  gone,  and  all  re-formations  are  go- 
verned by  Clauses  1  and  3,  Section  4  of 
that  Regulation.  There  are  several  other 
rulings  to  the  same  effect,  and  I  understand 
this  principle  to  be  the  settled  law  on  the 
subject. 

Now,  in  the  present  case,  it  is  admitted 
that  the  disputed  lands  were  completely 
diluviated  in  1859-60,  and'consequently  that, 
even  were  the  site  completely  identified, 
which  is  not  the  case  here,  the  former  owner 
would  have  lost  his  right. 

But  it  is  contended  that  the  proceedings 
of  the  Special  Commissioner  in  1844  have 
given  the  defendant  a  special  claim.  I  do 
not  see  the  force  of  this  argument.  Granting 
that  that  officer  did  give  some  1,900 
beegahs  to  the  defendants  on  the  north 
side  of  the  river  as  compensation  for  their 
losses  on  the  south  side,  a  grant  which 
appears  to  me  to  have  been  wholly  without 
warrant  of  law,  still,  as  those  lands  have 
since  entirely  disappeared,  the  former  owner 
would  be  in  no  belter  position  than  any 
other  zemindar  whose  estate  has  been  dilu- 
viated, and  would  have  no  claim  to  the  re- 
formed lands  after  alluvion,  unless  under 
some  special  circumstances  which  would  dis- 
tinctly prove  his  ownership. 

It  may  be  that  the  plaintiff  is  already  in 
possession  of  all  that  he  purchased  from  Go- 
vernment, whilst  the  defendants  have  suffered 
a  loss  of  their  entire  mouzah  of  Mozuffer- 
pore:  still  this  would  not  affect  the  former's 
right  to  take  possession  (under  a  fresh  seule- 
ment  of  course)  of  any  increment  that  the 
change  of  a  river's  course  might  join  on  to 
his  parent  estate. 

If  there  were  any  sufficient  proof  of  the 
Judge's  statement  that  the  disputed  land 
first  made  its  appearance  after  the  second 
diluvion  in  1861,  as  an  island  in  an  unford- 
able  river,  then  the  fact  of  the  defendants 
having  taken  immediate  possession  of  the 
same  would  suffice  to  defeat  the  present  claim, 
notwithstanding  the  subsequent  accretion; 
as  the  chur  would  then  have  belonged  to 
Government,  and  Government  only  would 
have  the  right  to  sue  for  it.  But  I  can 
find  no  such  proof  on  the  record.  The 
Deputy     Collector,     who    visited    the    spot 
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within  six  months  of  the  re-formation,  dis- 
tinctly states  that  it  joined  on  to  the  plaint- 
iff's mouzah  of  Kootubpore.  "  Luki "  is  the 
word  used. 

The  oral  evidence  does  not  establish  the 
fact;  indeed,  the  only  thing  on  which  the 
Judge  has  apparently  gone  is  the  report 
of  an  Ameen  ^'ho  visited  the  spot  six  years 
after. 

The  map  itself  does  not  show  it.  There  is, 
no  doubt,  to  the  north-east,  a  half  dry 
"  sottah, "  which  is  described  in  the  evidence 
as  a  lake  or  pond :  but  there  was  no  trace  of 
this  to  the  westward  when  the  Deputy- 
Collector  visited  the  spot  within  a  few 
months  after  accretion,  nor  is  there  anything 
to  show  that  it  was  ever  more  than  a  local 
accumulation  of  water  on  the  spot  where  the 
remains  of  it  still  exist. 

It  is  further  contended  that,  as  Government 
was  a  party  to  the  proceedings  of  1844, 
which  proceedings  gave  the  defendants  1,900 
beegahs  more  or  less  at  or  about  the  place 
where  the  disputed  lands  are  now  situated, 
the  appellant,  who  bought  the  Government's 
right,  is  equally  bound,  and  cannot  object  to  a 
decision  which  only  replaces  the  defendants 
in  the  position  then  given  to  them  by  the 
Special  Commissioner ;  but  this  argument  al- 
together ignores  the  fact  that  whatever 
rights  the  defendants  as  owners  of  Mouzah 
Mozufferpore  once  had  on  the  opposite  chur 
land  have  been  swept  away  by  the  diluvion 
of  1859-60,  and  that  the  appellant  has  now 
a  fresh  iocus  standi  under  Regulation  XI.  of 
1825,  which  is  not  affected  by  any  order 
passed  under  a  different  state  of  circum- 
stances. 

For  these  reasons,  I  think  that  the  ap- 
pellant has  made  good  his  objections  to  the 
Judge's  decision,  and  that  the  appeal  should 
be  decreed  with  costs. 

Trevor,  J, — It  appears  to  me  that  the 
Judge  is  quite  correct  in  the  judgment  at 
which  he  has  arrived.  He  finds  that  the 
land  is  contiguous  to  the  plaintiff's  estate, 
and  it  is  his  opinion  that  it  did  not  form  as 
a  gradual  accretion  to  the  plaintiff's  estate, 
but  that  it  came  up  a  small  island,  and 
afterwards  was  joined  on  to  the  plaintiff's 
estate  ,  after  being  taken  possession  of  by 
defendant.  The  circumstances  of  the  local- 
Ity,  taken  together  with  the  evidence,  seem 
to  me  also  to  render  this  the  probable 
opinion;  and  as  the  land  has  thus 
formed,  Government,  and  Government  alone, 
was  CDtilJed   to    it,    and    not    the    zemin- 


dar  of  Kootubpore,  to   whose   land    it 
working  from  without,  now  in  pait  joined. 

Under  this  view,  the  argument  of  the  plaii 
iff  drawn  from  the  Regulation  XI.  of  1825  wj 
not  apply.     The  land  is  no  accretion  to 
estate :  it  is  an  island  taken  posscssioa  of 
a  party,  who  may,  or  may  not,  as  agaii 
the    ruling   power,    have   a  valid   title,    b| 
who,  as  against  the  plaintiff,  is  entitled 
hold  it,  the  more  specially  as  he   holds 
decree  of  the  Special  Commissioner  releasii 
to  him  beegahs  1,600  of  land  in  this  local ii 
The   defendant  has,  it  is  true,    more   th; 
that  quantity  in  his  possession  ;  but  this 
immaterial  in  the  view  as  to  the  mode 
accretion  adopted  by  me.     I  would,   ihei 
fore,  though  1  have  the  misfortune  to  diff( 
from    my    learned   colleague,   dismiss    ihi 
^appeal  with  costs. 

The  judi^meni  of  the  Court  on  the  prese 
appeal  ivas  delivered  as  follows  :-  - 

Peacock,  C.  J. — There  are  two  modes  un- 
der Regulation  XI.  of  1825  by  which  a  man 
may  become  entitled  to  land  gained  by  allu- 
vion  from   a    river    the    bed   of    which   is  ; 
not  the  property  of   an    individual.     First, 
where   the  land  is  gained   by   gradual   ac- 
cession by  the  recess  of  the  river.     In  that 
case,  the  land  formed  is  an  increment  to  the 
tenure  of  the  person  to  whose  land  or  estate 
it  is  annexed,  and  the  person  in  possession 
of  the  estate  accjuires  a  right  of  property  in 
the  increment  co-extensive  with  the  property 
which    he  has  in  the  estate  to  which  it  is 
joined,   and  the    increment  is   liable  to  be 
assessed  to  the  Government  revenue.     The 
second  mode  of  acquisition  is  under  Clause 
3,  Section  4,  when  a  chur  or  island  is  thrown 
up  on  *a  large  navigable  river  and  the  channel 
between  such  chur  or  island  an3  the  shore  is 
fordable  at  any  season  of  the  year.     Jn  that 
case,  the  accession  is  declared  to  be  an  acces- 
sion to  the  land  or  tenure  which  is  most  con- 
tiguous to  it. 

There  was  a  third  mode  in  which  it  was 
once  thought  that  land  might  be  acquired, 
viz..  by  re-formation  upon  an  old  site.  Kut 
in  a  Full  Bench  case*  it  has  been  decided  that 
the  ownership  of  the  old  site  does  not  give  a 
title  to  the  re-formation. 

In  the  present  case,  the  defendant  entered 
upon  the  land  which  is  the  subject  of  the 
$uit,  claiming  it  as  a  formation  upon  an  old 
site,  called  Mozufferpore;  even  if  he  had 
proved   (which  he  did   not)   that   the   land 

•  Sec  3  W.  R.,  Civil  Rulings,  p.  51. 
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re-formed  upon  the  old  site  of  Mozuffer- 
pore.  according  to  the  Full  Bench  decision 
to  which  I  have  referred,  he  would  not  have 
been  entitled  to  it. 

The  defendant  is  not  the  owner  of  any 
portion  of  the  land  to  which  the  increment 
in  dispute  is  now  in  most  part  annexed,  nor 
of  any  portion  of  the  estate  which  was  con- 
tig;uous  to  the  land  when  it  was  an  island. 
The  defendant  is  merely  in  possession  with- 
oat  title, 

w 

Mr.  Justice  Trevor  considered  that,  al- 
though the  land  sought  to  be  recovered  in 
ihc  suit  is  contiguous  to  the  plaintiff's  estate 
Kootubpore,  it  did  not  belong  to  him,  because  i 
it  did  not  form  as  a  gradual  accretion  to  . 
that  estate,  but  came  up  in  the  first  instance 
as  a  small  island,  and  was  subsequently,  an<i 
after  the  defendant  had  taken  possession  of 
it  joined  to  the  plaintiff's  estate  Kootubpore. 
Bui,  as  it  would  have  become  the  plaintiff's 
property,  if  the  defendant  had  not  taken 
possession  of  it,  the  fact  of  the  defendant's 
taking  possession  without  title  could  not 
alter  the  plaintiff's  right. 

If  the  land"  was  not  gained  by  gradual 
accession,  the  question  is — Was  it  gained  by 
its  having  originally  formed  as  an  island,  and 
having  subsequently  become  annexed  to  the 
estate,  which  now  belongs  to  the  plaintiff  ? 

If,  when  the  island  first  formed,  the  river 
Bawor  was  not  fordable  between  the  plaint- 
iff's estate,  which  formed  that  part  of  the 
shore  which  was  nearest  to  the  island,  the 
island  might  according  to  Clause  3  have 
been  disposed  of  by  the  Government.  If, 
before  the  Government  disposed  of  it,  the 
river  between  the  plaintiff's  estate  Kootub- 
pore and  the  island  became  fordable,  then, 
according  to  Clause  3,  it  would  belong  to 
the  plaintiff  as  the  owner  of  Kootubpore. 

At  the  present  time,  the  river  is  not 
fordable  between  the  plaintiff's  estate  Kootub- 
pore and  that  which  was  originally  an  island, 
but  the  river  between  the  plaintiff's  estate 
and  the  chur  has  been  filled  up,  and  a  large 
portion  of  that  which  was  an  island  has  now 
become  annexed  to  Kootubpore.  and  has 
ceased  to  be  an  island  altogether. 

At  the  time  when  the  island  was  first 
formed,  and,  I  believe,  even  after  it  had  be- 
come partially  annexed  to  Kootubpore,  the 
estate  Kootubpore  was  a  khas  mehal  be- 
longing to  Government.  The  defendant 
being  in  possession  of  the  land  which  had 
been  formed,  a  question  arose  between  him 
and  the  Revenue  Authorities,  whether  he  was 
liable  to  be  assesbcd  for  it  to  the  Govern- 


ment revenue.  The  Deputy  Collector  con- 
sidered that,  as  it  had  formed  on  the  old 
site  of  Mozufferpore,  he  was  not  liable  to 
be  assessed ;  but  the  Deputy  Collector  by 
that  decision  nevei-  intended  to  convey  to 
defendant  'the  property  in  the  land,  if  it 
belonged  to  Government,  as  part  of  his 
Khas  Mehal  Kootubpore,  nor  had  the  Deputy 
Collector  the  power  to  decide,  between  the 
Governrrient  and  the  defendant,  whether  the 
defendant,  as  the  former  owner  of  the  old 
site  of  Mozufferpore,  had  or  had  not  a  valid 
title  to  the  land  which  had  been  formed. 
The  superior  Revenue  Authorities  did  not 
agree  with  the  Deputy  Collector  in  his  view 
that  tlie  land  was  not  assessable  to  the  Go- 
vernment revenue ;  and,  whilst  that  matter 
was  under  the  consideration  of  the  Revenue 
Authorities,  the  plaintiff  purchased  Kootub- 
pore from  the  Government. 

If  the  increment  belonged  to  Kootubpore, 
and  the  conveyance,  from  the  Government, 
of  Kootubpore  was  such  as  to  pass  the  land 
which  belonged  to  Kootubpore  as  an  incre- 
ment, the  land  in  dispute  passed  to  the  plaint- 
iff, and  he  is  entitled  to  recover  it  from  the 
defendant,  who  is  a  mere  trespasser. 

The  defendant  to-day  contends  by  his 
pleader  that,  even  if  he  is  a  trespasser,  the 
conveyante  of  Kootubpore  to  the  plaintiff  did 
not  pass  the  increment ;  and  that,  consequent- 
ly, the  plaintiff  has  no  better  title  than  he 
has ;  that  the  right  still  remains  with  the 
Government;  and  that  the  plaintiff  is  not 
entitled  to  turn  him  out. 

The  grounds  of  this  contention  are  that 
the  conveyance  to  the  plaintiff  was  only  of 
the  Mehal  Kootubpore,  and  consequently  did 
not  pass  the  increment  which  belonged  to 
Kootubpore,  but  had  not  been  assessed  to  the  . 
Government  revenue. 

But  it  turns  out  that  the  conveyance  from 
the  Government  to  the  plaintiff  has  not  been 
put  in  evidence.  It  is  admitted  that  the 
plaintiff  is  entitled  to  the  zemindaree  of 
Kootubpore,  and  that  he  is  in  possession  of  it ; 
and  in  the  absence  of  any  evidence  to  show 
that  the  conveyance  from  the  Government 
to  the  plaintiff  of  Kootubpore  was  so  worded 
as  not  to  pass  the  increment,  or  that  it 
expressly  reserved  the  increment  to  the 
Government,  it  must  be  presumed  that  the 
person  who  is  now  the  owner  of  Kootub- 
pore is  entitled  to  the  same  interest  in  the 
increment  which  he  has  in  the  estate. to 
which  it  has  become  annexed.  If  he  has  a 
lawful  title  to  the  possession- of  Kootabpore, 
he  has,  prima  facie^  a  lawful  title  to  the  in- 
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crement,  and  to  recover  possession  of  it  from 
the  defendant. 

It  will  be  a  question  between  the  plaintiff 
and  the  Government,  in  which  the  defendant 
has  no  interest,  whether  the  plaintiff  is  liable 
to  be  assessed  to  the  Government  revenue 
in  respect  of  the  increment. 

For  the  reasons  above  given,  we  think 
that  the  judgment  of  Mr.  Justice  Trevor 
must  be  reversed  with  costs,  and  that  the 
decree  of  the  Lower  Court  must  also  be  re- 
versed with  the  costs  of  the  appeal  to  this 
Court,  and  that  the  plaintiff  is  entitled  to 
a  decree  for  possession  of  the  land  in  dispute, 
wiih  the  costs  of  the  suit  in  the  Lower 
Court. 


The  25th  February  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson 
and  A.  G.  Macpherson,  Judges, 

Sale  by  Hindoo  widow  of  husband's  property 
to  satisfy  joint-debt  of  her  husband  and  herself. 

Appeal  No.  15  of  1867. 

Appeal  under  Section  /j  of  the  Letters 
Patent  of  the  High  Court,  dated  28th  De- 
cember i86^f  from  the  '  judgment  of  the 
Hon'ble  J,  P.  A'orman  and  the  Honble 
W,  S.  Seton-Karr,  Judges  of  the  High 
Court,  dated  the  2nd  of  May  1866,  in 
Special  Appeal  No.  2^06  of  !86y,  from 
a  decision  of  the  Judge  of  Sylhet,  dated 
6th  June  1866,  affirming  a  decision  of 
the  Moonsiff  of  that  District,  dated  8th 
June  186^, 

Goluck  Chunder  Paul  (Plaintiff),  Respond- 
ent before  the  Division  Bench,  AppeU 
lanty 

versus 

Mahomed  Rohim  and  others  (Defendants'), 
Appellants  .  to  the  Division  Bench,  Re- 
spondents, 


Baboo  Nulit  Chunder  Sein  for  Appellant. 

Baboo  Anund  Go  pal  Palit  for 
Respondent. 

Where  a  decree  is  obtained  agaiast  a  Hindoo  widov,  J 

as  guardian  of  her  son  as  well  as  in  her  own  right,  ^  •"' 

a  debt  contracted  jointly  by  her  and  her  husband,  the  '-J 

husband's  property  is  liable  to  satisfy  the  whole,  decree;  '', 

and  the  wife  is,  therefore,  entitled  to  sell  as  much  of  'J 

the  estat?  as  is  necessary  to  raise  the  full  amount  of  ^ 
the  debt. 

The  folloiving  are  the  judgments  of  the  j 

Division  Bench  : — 

Not  man,  J, — I  am  of  opinion  that  ihe 
jlecision  of  the  Ix>wer  Court  is  erroneous, 
and  ought  to  be  reversed. 

It  appears  that  Nobodoorga,  the  plaint* 
iff's  mother,  was  sued  in  her  own  capacity 
and  as  guardian  of  her  infant  son,  Goluck 
Chunder,  on  a  bond  which  had  been  execut- 
ed by  herself  and  her  husband,  and  a  decree 
obtained  against  her.  In  execution  of  this  de- 
cree, the  property  now  in  dispute,  which  was 
a  share  standing  in  the  name  of  Nobodoorga 
benamee  for  her  husband,  was  attached.  In 
order  to  prevent  the  sale  under  the  decree  ol 
this  share  separately,  Nobodoorga  joined  with 
Nob  in  Chunder  Paul,  to  whom  the  other 
8  annas  belonged,  in  selling  the  whole  to  the 
defendant's  predecessor  in  title.  It  is 
apparently  not  suggested  by  the  plaintiff  that 
in  so  doing  she  was  not  dealing  with  the 
property  so  as  to  prevent  it  from  being 
sacrificed.  She  was  discharging  a  debt  which 
the  whole  of  her  husband's  property  might 
have  been  made  liable  to  satisfy,  and  she  was 
acting  under  the  immediate  pressure  and 
compulsion  of  the  attachment  of  this  very 
property  to  satisfy  the  decree. 

Applying  the  principles  enunciated  in  the 
case  of  Hunooman  Pcrshad  Panday  versus 
Babooa  Munraj  Koonwaree  (6  Moore's  Indian 
Appeals  392-418)  to  the  present  case,  it  seems 
clear  that  the  purchaser  was  not  bound  to  look 
beyond  the  decree  and  attachment,  under  the 
pressure  of  which  the  widow  was  selling. 

From  the  statement  of  the  vakeels  on  both 
sides,  there  seems  strong  reason  to  suppose 
that  the  Judge  is  not  warranted  by  the  evi- 
dence in  assuming  it  to  be  shown  what,  if 
any,  part  of  the  debt  was  originally  due  from 
Nobodoorga.  But  I  do  not  rely  on  that ;  I 
would  reverse  the  decision  of  the  Court 
1  below,  and  dismiss  the  suit  with  costs. 
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Se/oH-Karr,  y. — This  case  was  remanded 
ihe  Judge  on  ihe  5th  of  April  1866,  on  the 
peal  of  the  plaintiff,  because  the  Judge 
s   somewhat   misplaced   the   onus.      The 
ntiflF  claimed  some  lands  as  once  forming 
pari   of  his  father's   estate,    which   lands 
d   been    sold   by   his  mother  during  his 
noritj,  and  had  been  purchased  by  the 
fendant.     The  case  was  somewhat  pecu- 
iar,   and  the  Judge  was  directed   to  find, 
first,  whether  the  lands  claimed  had  formed 
part   of  the  estate  of  the  plaintiff's  faiher ; 
and  then,   if  he  proved   his   father's   title, 
whether  the  sale  bv  the  mother   was  made 


second :  but  on  the  first  it  is  stated  that, 
•*when  the  decree  under  which  the  proper- 
ty was  sold  does  not  specify  that  one-half 
of  it  was  against  the  plaintiff's  faiher,  and 
the  other  half  was  not  so,  the  Judge  was 
wrong  in  holding  that  the  sale  with  regard 
to  one-half  of  the  property  was  not  for  a 
necessary  purpose.' 


M 


The  pleader  attempts  to  argue  on  this, 
that,  as  the  decree  was  passed  against  both 
parties,  viz,^  the  mother  and  the  plaintiff  as 
minor,  after  the  death  of  the  husband  and 
father,  the  whole  of  the  sale  should  stand 


^ for  purposes  sanctioned  by  the  Hindoo 
Law. 

The  Judge  has  now  found  that  the  land 
iras  possessed  by  the  plaintiff's  faiher  as 
his  mourosi  right,  and  that  the  plaintiff  has 
succeeded  10  it  by  inheritance.  This  finding 
refers  to  the  first  point  decided  by  the  order 
of  remand,  and  the  Judge  then  goes  on  to 
find  that  "the  sale  by  the  plaintiff's  mother 
was  for  the  payment  of  her  own  debt  and 
of  her  husband's  equally,  and  I  find  on 
that  evidence  (/.  e..  that  produced  by  the 
defendants  and  by  the  plaintiff)  that  one- 
half  the  sale  was  for  legal  objects,  that  is, 

'  for  the  husband's  debts,  and  that  to  that 
extent  the  plaintiff  cannot  recover ;  but,  as 

;  regards  the  other  4  annas  of  the  property 
sold,  I  do  not  find  that  the  sale  was  made 
for  purposes  sanctioned  by  Hindoo  Law, 
and,  therefore,  that  it  was  unnecessary  and 
illegal." 

In  special  appeal,  the  pleader  for  the  de- 
fendant, who  thus  loses  one-half  of  his  pur- 
chwe,  attempts  to  argue  that  the  decision 
of  the  Judge  as  to  one-half  of  the  property 
fold  being  for  the  debts  of  the  mother  is 
Dot  based  on  any  legal  evidence.  I  do  not 
find  that  this  ground,  or  anything  like  it, 
is  taken  in  the  written  grounds  of  appeal. 
The  case  has  already  been  once  up  on  spe- 
cial appeal,  when  it  was  fully  argued  ;  and, 
if  the  appellant  had  intended  to  dispute  the 
•  Judge's  finding  as  not  based  on  any  legal 
!  evidence,  he  should  have  been  very  careful 
I  to  enter  it  clearly  in  his  grounds  of  special 
'    appeal. 

I  am  of  opinion,  therefore,  that  this  plea 
should  not  be  listened  to,  and  that  in  such 
a  case  we  should  not  relax  the  wholesome 
lules  regarding  the  admission  of  special 
appcab. 

Of  the  two  points  taken  in  the  written 
pounds,  no  argument  is  adduced  on  the 


good. 


Neither    the    written    grounds,    nor    the 
argument  attempted   to  be  based    upon   it, 
^are  wholly  in  accordance  with  the  facts  of 
the  case. 

It  appears  that  the  father  was  indebted, 
I  and  the  creditor  sued  his  widow  on  a  bond. 
'  and  obtained  thereon  a  simple  money-decree. 

I  On  this,  the  property  being  attached  and 
•  put  up  for  sale,  the  widow  and  a  cousin  of 
the  minor,  one  Nobin  Chunder  Paul,  whose 
interests  are  quite  distinct,  parted' with  her 
properties  by  a  deed  of  sale,  the  deed  stat- 
ing that  there  was  no  other  way  to  clear 
off  the  debt. 

It  is  thus  not  accurate  to  sav  that  the 
properly  was  sold  under  a  decree,  or  that 
anything  whatever  as  to  the  property  zaas 
specified  in  the  decree,"  which  was  for  a 
simple  money-debt  and  bound  no  property 
in  particular. 

It  is  true  that  the  property  of  the  debtor 
which  passed  10  his  son  by  inheritance  was 
liable  to  satisfy  that  decree,  and  that  all 
of  it  might  have  been  sold  to  satisfy  the 
father's  debts,  and  that  the  respondent  may 
urge  that  the  private  arrangement  was  made 
as  the  best  way  of  freeing  the  property.  But 
all  the  argument  appears  lo  me  to  be 
put  on  one  side  by  the  positive  finding  of 
the  Judge  that  the  private  sale  was  effected 
in  part  for  the  debts  of  the  faiher,  and  in 
part  for  the  debts  of  the  mother,  which 
she  had  no  right  to  incur.  In  fact,  the  only 
plea  raised  in  the  written  grounds  of  appeal 
seems  to  me  wholly  beside  the  question — not 
to  touch  the  decision  of  the  Judge  at  all. 

Into  this  finding,  as  it  seems  to  me,  we 
have  no  right  to  enter,  as  it  is  not  called  in 
question  as  legally  erroneous  in  the  written 
grounds  of  appeal. 
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I  observe,  too,  that,  though  the  mother 
was  sued  as  a  widow  and  guardian  of  her 
son,  the  decree  in  the  bond-case  simply 
passed  against  her,  and  the  respondent  urges 
that  the  widow  in  the  private  sale  sold  the 
property  in  her  own  capacity,  and  that  she 
cannot  be  held  to  have  bound  or  parted  with 
the  minor's  interests  for  her  own  debts. 

I  do  not,  however,  go  so  far  as  to  admit 
that  the  respondent  has  at  all  made  out 
that  no  part  of  the  property  ought  to  have 
been  sold. 

On  the  whole,  then,  I  am  of  opinion 
that  on  the  decision  of  the  Judge  the  con- 
tention of  the  appellant  does  not  properly 
arise.  He  was,  moreover,  a  purchaser  from  a  | 
Hindoo  widow,  and  was  bound  under  all  ihe 
precedents — Hunoomin  Panday's  included* 
— to  exercise  reasonable  caution,  and  the 
Judge  finds  practically  as  a  fact  not  impugned, 
except  verbally,  that  the  widow  too  look 
advantage  of  the  pressure  to  part  with  one- 
half  of  the  property  for  purposes  of  her  own 
extravagance. 

I  would  confirm  the  decision  and  dismiss  the 
appeal  with  costs. 

The  judgment  of  the   Court  on  the  present 
appeal  was  delivered  as/olloivs: — 

Peacock,  C.  J.—^  think  this  is  a  very 
clear  case.  The  widow  was  sued  as  guard- 
ian of  her  son,  representing  the  father ;  and 
she  was  also  sued- in  her  own  right.  The 
debt  was  a  debt  contracted  jointly  by  her 
and  her  husband,  the  father  of  the  peti- 
tioner. In  that  suit,  the  plaintif!  recovered 
a  decree.  As  between  the  plaintiff  in  that 
suit  and  the  petitioner  in  this  suit,  who  is 
the  heir  of  the  husband,  the  husband's  pro- 
perty was  liable  to  satisfy  the  whole  decree, 
and  the  wife  was,  therefore,  entiiled  to  sell 
as  much  of  the  estate  as  was  neces^ry  to 
raise  the  whole  debt. 

Under  these  circumstances,  the  purchaser 
had  a  good  title  as  against  the  plaintiff  in 
this  suit  to  the  whole  of  the  property  which 
he  purchased;  and  the  judgment  of  Mr. 
Justice  Norman  is  correct  in  reversing  the 
decision  of  the  Lower  Court,  and  dismiss- 
ing the  suit  with  costs.  Those  cosls 
include  the  costs  of  the  special  appeal  to 
the  High  Court. 

The  appellant  will,  in  addition  lo  the  costs 
already  awarded,  pay  the  costs  of  the  appeal 
to  this  Court  from  Mr.  Justice  Norman's 
j  udgracnt. 


The  2  5lh  February  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chit 
Justice^  and  the  Hon'ble  L.  S.  Jackson  andj 
A.  G.  ^lacpherson,  Judges. 

Mahomedan   widow's   dower—Lien     on 
band's    estate — Limitation — Clauses    X2 
16,  Section  i,  Act  XIV.,  1859. 

Appeal  No.  16  of  1867. 

Appeal  under  Section  /j  0/  ihe  Lcltert 
Patent  of  the  High  Court,  dated  2Sih  De- 
cember 186$,  from  the  judgment  of  the\ 
Honble  J,  P,  Norman  and  the  Hon- 
hie  W.  S,  Seton-Karr,  Judges  0/  thi 
High  Court,  dated  the  1st  of  May  1867,  \ 
in  Regular  Appeal  No,  94  of  1866A 
from  the  decision  of  the  Principal  Sudder 
A  meen  of  Patna,  dated  the  28th  Decem- 
ber iSt'j, 

\ 

I 
Woomatool  Fatima  Begum   (Plaintiff),  Kc-  1 
spondent  before  the  Division   Bench.  Ap-  \ 
pellant, 

versus 

Meerunmun-nissa  Khanum  (Defendant),  Ap- 
pellant before  the  Division  Bench,  Re- 
spondent, 

Mr.  R.  E.   Tividale  and   Baboos   Onookool 

* 

Chunder  Mookerjee  and   Tarucknath  Sen 
for  Appellant. 

Baboo  Kishen  Ki shore  Ghose  for 
Respondent. 

Held  by  the  Divisional  Bench. — The  widowof  a  Mus- 
sulman in  possession  of  her  husband's  estate  under  a 
claim  of  dower  has  a  lien  upon  it,  and  is  entitled  to  pos- 
session, as  against  those  entitled  as  heirs,  till  her  claim 
is  satis  Bed. 

Should  the  widow,  in  such  a  case,  be  deprived  of 
possession  by  a  decree  in  favor  of  heirs  who  take  with 
notice  of  her  claim  to  dower,  atid   more  particularly 
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Tfrfjere  her  rieht  to  sue  has  been  expressly  reserved,  the 
fcetrs  take  subject  to  a  lien  of  which  the  property  is  not 
tested  by  the  decree. 

If  the   widow,    under  such  circumstances,  sued   to 
Bt^Hsh  the  hen,  her  suit  would  come  under  Clause  16, 
Section  I,  Act  XIV.  of  1S59;  if  she  sued  to  declare  that 
property  was  subject  to  the  lien,  her  suit  would 
e  ooder  Clause  12 

Held  by  the  Appellate  Bench. — In  a  case  in  which 

Mahotnedan  widow  had,  after  many  years  of  posses- 

[iMKri  as  above,  been  compelled  to  make  over  i-6th  of 

I'bcr  estate  to  her   mother-in-law,    and  then    sued  her 

nother-in-Iaw  for  i-6th  of  her  dower  without  interest, 

tlie  vas  entitled  to  recover  her  claim  without  deduc- 

tkm  on  account  of  wasilat. 

Tli€ /oUounng  are  ihe  judgmeuis  0/  the 
Division  Bench  : — 

Norman  and  Seton-Karr,  J  J,  (dated  the 
nth  March  i86r). — This  is  a  suit  by  Woo- 
matool  Falima  Begum,  widow  of  Tussud- 
dock  Hossein,  to  recover  from  Mussummati 
Janee  Khanum,  the  mother  of  Tiissudducli 
llossein,  Rs.  15,000,  alleged  to  be  due 
from  the  defendant  on  account  of  ^lohr 
Mowajjiil,  or  dower,  which  had  bden  pay- 
able to  the  plaintiff  on  the  death  of  her 
husband,  under  the  following  circum- 
iuances  : — 

Tussudduck  Hossein  died  in  1845.  ^" 
his  death,  the  whole  of  his  property  came  to 
the  possession  of  the  plaintiff,  who  held 
ibe  same  as  in  lieu  of  dower,  alleging  that 
ii  had  been  given  up  to  her  by  an  ikrarnamah 
execuled  by  Tussudduck  Hossein  in  1835; 
and  that  the  surrender  had  been  confirmed 
by  an  ibrarnamah  or  deed  of  relinquishment 
executed  by  the  now  defendant. 

The  now  defendant  having  brought  a  suit 
for  her  share  of  the  property,  as  the  mother 
and  an  heiress  of  Tussudduck,  declaring  the 
alleged  ibrarnamah  and  ikrarnamah  to  be  ficii- 
tious,  obtained  a  decree  in  the  Court  of  the 
Principal  Sudder  Ameen  of  Tirhoor,  on  the 
3:ih  of  September  1859.  This  decree  was 
affirmed  by  the  Judge  on  appeal  in  March 
i860,  and  the  Judges  decision  was  up- 
held by  the  late  Sudder  "Court  on  special 
appeal  on  the  5th  of  June  1862,  the  Court 
finding  that  the  two  deeds  were  not  proved. 

In  execution  of  this  decree,  the  defendant 
obtained  possession.  The  plaintiff  now 
sues  for  dower,  treating  her  cause  of  action 
as  having  arisen  on  the  8ih  of  September 
1S62,  when  the  plaintiff  obtained  possession 
under  the  decree  of  iiJ59. 

The  defendant  objected  that  the  suit  was  . 
barred  by  limitation. 

The  Principal  Sudder  Ameen  overruled 
this  plea,  holding  that  the  cause  of  action 


must  be  deemed  to  have  arisen  from  the  final 
decision,  whereby  the  plaintiff  was  thrown 
out  of  possession. 

P*or  the  defendant,  in  appeal  before  this 
Court,  Baboo  Kishen  Kishore  Ghose  argued 
that  the  cause  of  action  in  a  suit  for  dower  is 
the  breach  of  contract  to  pay  the  dower  ; 
that  this  cause  of  action  accrues  when  the 
dower  becomes  payable,  77'a.,  in  this  case, 
on  the  death  of  the  plaintiff's  husband  in 
1845  ;  that  the  defendant  having  dispossess- 
ed the  plaintiff  under  a  decree  of  Court, 
in  a  suit  in  which  the  defendant,  if  she  had 
any  right  in  respect  of  her  dower,  might 
have  successfully  asserted  it,  this  ouster 
cannot  be  treated  as  a  wrong  giving  the 
plaintiff  a  fresh  right  of  suit. 

There  is  a  conflict  of  decisions  in  the  cases 
in  the  late  Sudder  Court  on  the  subject  of 
the  right  of  a  dowress  to  take  and  hold 
possession  of  her  husband's  property  under 
a  claim  of  dower,  and  as  to  the  period  of 
limitation  in  suits  for  dower.  It  is  conveni- 
ent that  we  should  examine  first  the  prin- 
ciples of  Mahomedan  Law  as  laid  down  in 
the  books  of  authority,  and  then  consider 
the  cases  so  decided. 

In  the  Serjjyah  it  is  said  :  *'  There  belong 
**  to  the  property  of  a  person  deceased,  four 
"  successive  duties  to  be  performed  by  the 
•*  Magistrate  :  firsty  funeral  ceremony  and 
'*  burial,  kc.  ;  next,  the  discharge  of  his  just 
"  debts  from  the  whole  of  his  remaining 
'•  effects  ;  then,  the  payment  of  his  legacies 
'*  out  of  a  third  of  what  remains  after  his 
"  debts  are  paid  ;  and,  lastly,  the  distribti- 
"  tion  of  the  residue  amongst  his  successors, 
"  &c.''  We  may  observe  that  the  dower  due 
from  the  estate  of  a  deceased  Mussulman  is  a 
debt  which,  with  reference  to  questions  of 
priority,  stands  exactly  on  the  same  footing 
as  any  other  debt  of  the  deceased.  (See 
Macnaghlen's  Precedents  of  IMarriage,  tS:c., 
Case  XXIII.,  page  274.) 

In  Macnaghten's  Principles  of  Maho- 
medan Law,  it  is  said,  C'napter  i.  Section  i. 
Para.  5 :  *'  Debts  are  claimable  before  lega- 
"  cies,  and  legacies  (which  cannot,  however, 
**  exceed  one-third  of  the  testator's  estate) 
•'  must  be  paid  before  the  inheritance  is 
•'  distributed."  (Sec  also  Case  XXIIl., 
Macnaghten's  Precedents  of  Marriage*  &c., 
page  274.) 

In  Macnaghten's  Precedents  of  Inherit- 
ance, Case  XVI.,  page  94,  it  is  said:  *'If 
*'  the  amount  specified  as  dower  exceed  the 
''  value   of   the   estate,   the    heirs    will    not 
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*•  be  entitled  to  succeed  to  any  part  of  if; 
"  but  the  whole  will  appertain  to  the  wife 
*'  in  virtue  of  her  claim  of  dower.  If  the 
"  amount  specified  fall  short  of  the  value  of 
*'  the  estate,  the  proceeds  must,  in  the  first 
"  instance,  be  applied  to  satisfy  the  claim 
"  of  dower."'  Several  authorities  are  cited, 
and  the  writer  proceeds :  "  These  quota- 
"  tions  are  suflTicient  to  show  that  liquidation 
"  of  debts  precedes  the  distribution  of  the 
'^estate  to  the  heirs." 

• 

In  Macnaghten's  Precedents  of  Debts  and 

Securities,  Case  X.,  the  question  was   put : 

^  A  man  dies   being   indebted   to  his  wife 

'  for  her  dower.     Has  she  a  lien  on  the  per- 

*  sonal  property  left  by  her  husband  in  satis- 
'  faction  of  such  dower  in  preference  lo 
'  the  other  heirs?*' 

^' Anszver. — If  the  other  heirs  pay  the 
'  widow  the  amount  of  her  dower,  she  has 

*  no   claim   on   the   property    left    by    her 

*  husband,  except  for  her  legal  share  of  the 

*  inheritance ;  and  if  they  do  not  pay  her 
'  the  amount  of  her  dower,  she  has,  in  the 

*  first  instance,  a  prior  claim^  on  account 
'  of  her  doivery  on  the  property  left  by  her 
'  husband,  whether  real  or  personal.     The 

*  residue,  after  her  claim  is  satisfied,  will 

*  be  divided  between  her  and  the  other 
'  heirs,  according  to  their  respective  shares 
'  of  inheritance.  * 

In  Macnaghten's  Precedents  of  Marriage, 
ix..  Case  XXIV.,  page  275,  it  is  said: 
'  There  is  a  distinciion  between  money  and 

*  other  property  in  cases  of  dower,  viz., 
'  that  the  widow  is  at  liberty  to  take  the 
'  former  description  of  property,  over 
^  which  she  has  absolute  power ;  bur,  as  10 
'  the  other  properly,    she   is   entitled   to   a 

*  lien  on  it  as  security  for  the  debt,  and  it 

*  does  not  become  her  property  absolutely 
'  without   the   consent   of   the    heirs    or    a 

*  judicial  decree.     Where  the  debt  is  la^ge 

*  and  the  properly  small,  the  former  neces- 
*sarily    absorbs   the   latter,  in  spite  of  any 

*  objection  urged  by  the  heirs,  who,  until 
'  they  pay  the  debt,   have  no    legal   claim 

*  against  the  creditor  in  possession  to  deliver 
'  up  the  estate.'' 

The  lien  of  the  widow  for  her  dower,  whe- 
ther prompt  or  deferred,  is  declared  to  exist 
in  Case  XXXII.,  Macnaghten's  Precedents 
of  Marriage,  kc,  page  285. 

These  texts  and  cases  seem  to  us  to  es- 
tablish the  position  that  the  widow  of  a 
Mussulman  in  possession  of  her  husband's 
estate  under  a  claim  of  dower  has  a  lien 


upon  it  as  against  those  entitled  as  hei 
and  is  entitled  to  possession  of  it  as  agaf; 
them  till  her  claim  of  dower  is  satisfied. 

The  cases  of  G  hoi  am  H  ossein  Ali  ver 
Zeniab  Beebee,  i  Select  Reports,  page  4 
Wajeeb-oonnissa  Kharium  versus  Ml 
Hossein  Ali,  i  Select  Reports  266  {see 
fuiiva  of  the  Law  Oflficer  in  the  Note,  p; 
268) ;  ^Mahomed  Noor  Buksh  versus  Bud 
Chund  Beebee,  Sudder  Dewanny  Adaw 
Reports,  1852,  page  885;  Special  Appeal  151 
of  1862  before  Sir  Barnes  Peacock,  Chi 
Justice,  and  Mr.  Justice  Kemp ;  Syed  Atah 
Ali  versus  Altap  Fatima  and  others,  decid*- 
ed  6ih  February  1 863  (not  printed) ;  aail 
the  case  in  the  Privy  Coimcil  in  Ameer-^1 
oonnissa  versus  Moradoonissa,  6  Moore*s^ 
Indian  Appeals,  page  222,  appear  to  have] 
I  been  decided  in  accordance  with  the  above ^ 
principle. 

It  was  argued  in  the  last-named  case 
that  the  plaintiff  was  the  heir-at-law,  and, 
as  the  d^ed  of  dower  was  disputed,  he  was 
entitled,  by  the  Mahomedan  Law,  10  be  pat  i 
in  possession  of  the  deceased's  real  estate, 
the  widow's  remedy  being  to  establish  the 
deed  of  dower  by  a  suit  at  law.  But  their 
Lordships  did  not  accede  to  that  argument. 

The  case  is  not  quite  conclusive  of  the 
question  now  before  the  Court,  because 
there  the  contract  was  between  Sheas,  and 
the  lights  of  creditors  as  against  heirs  of 
the  Shea  sect  appear  to  be  somewhat  larger 
than  in  the  case  of  Sunnies.  (•SV^  the/iito*?, 
6  Moore's  Indian  Appeals,  pp.  219  and  220; 
and  compare  Macnaghten's  Precedents  of 
^Marriage,  &c..  Case  XXIV.,  page  275,  and 
Case  XXXVIIL,  page  290.)  According  to 
the  Shea  doctrine,  the  creditor  has  power  to 
sell  landed  property  to  an  amount  sufficient 
to  satisfy  the  dower  without  recourse  lo 
the  public  authorities.  According  lo  the 
Sunnie  doctrine,  the  creditor  has  simply  a 
lien  on  any  land  of  the  debtor,  and  cannot 
take  them  over  so  as  to  acquire  an  absolute 
title  in  satisfaction  of  the  dower,  without 
the  consent  of  the  heirs,  or  a  decree  of 
Court. 

In  the  cases  of  Mussummat  Wujeemn 
versus  Mahomed  Hossein  Khan,  7  Select 
Reports,  page  34 ;  and  Ranee  Buksh  Beebee 
versus  Nadir  Beebee,  3  Select  Reports,  page 
59,  cited  in  the  case  before  the  Privy  Coun- 
cil ;  Beebee  Salamut  and  Sheik  Moula  Buksh, 
5  Weekly  Reporter,  page  194,  when  the 
Court  gave  possession  to  the  heirs,  leaving 
the  widow  to  establish  her  right  to  dower 
by  a  suit,  the  Court  appears  to  have  over* 
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►ked   the  fact,  that  in  depriving  the   wi- !  from  the  date  on  which  the  defendant  took 
of  possession,  they  were  destroying  a   actual  possession  of  the  estate  under  the  de- 
given  them  by  Mahomedan  Law.     No   cree  as  suggested  by  the  plaint. 
—lority  from  any  book  of    Mahomedan  i        , 

iw  was  cited  in  support  of  the  course  ^  ^^  ^'^S^^  of  ^'^^  ^"a  the  right  to  come 
:en  bv  the  Court  in  these  cases,  and  ap-  ^o  Court  to  pray  to  have  the  lien  established 
rently  no  /ulwa  of  the  Law  Officer  was  1  ^^^  causes  of  action  which  may  be  quite 
lied  for  bn  this  point.  The  same  obser- '  distinct  from  the  right  to  sue  for  the  original 
tion  applies  to  the  case  of  Sheik  Beebee  ^^^^  i"  respect  of  which  the  lien  was  creat- 
r  Ranee  Baksh  Beebee,  5  Select  Reports,  I  e^-  ^^  »s  no  new  doctrine  that  a  hen  may 
105.     In  Ahafoon-nissa  versus  Soorma  '  remain  m  full  force,  though   any   right   of 

xm,    Sudder    Adawlut    Reports,    15th  ■  ^^^»o"  »»  respect  of  the  claim  for  which  it 

June  i860,  page  634,  the  Court  refer  to  I  ^^s  created  has  long  been  barred  by  limita- 
paasages  in  pages  275  and  290  of  Macnagh- 1  tion.— (A^  the  English  cases,  Higgins  versus 
ten's  Precedents.  But  they  wholly  failed  S<:ott,  2  Barnewall  and  Adolphus  413; 
to  observe  that,  although,  according  to  the  ;  ^^-P^^J^^  Broomhead,  16  Law  Journal, 
passages  cited,  the  widow  could  not  be  Q^^en  s  Bench,  355  ;  Barton  versus 'YoVitx- 
deemed  to  hold  under  an  absolute  and  pro-  \  sa",  i  Russell  and  Mylne  237.) 
pfietaiy  title,  she  might  still  be  entitled  to^l      _,  ,,,,,.  u 

retain  possession  by  virtue  of  her  lien.  ^^^    suit    to    establish    the    lien    would 

I  apparently  come  under  the   loth  Clause  of 
We   are  strongly  disposed  to   think  that    Section  i,  Act  XIV.  of  1859,  in  this  particular 
these  five    cases  are    in   conflict    with   the '  instance. 

principles  of  Mahomedan  Law ;  if,  indeed,  1--,  ,,,  ,,        lij. 

the  earlier  cases  were  not  in  effect  virtually  ^^  ^^^  suit  had  been  to  declare  that  landed 
overruled  by  the  case  in  the  6th  Moore's  '  Property  was  subject  to  the  lien,  it  would 
Indian  Appeals  already  referred  to.  How-  ;  c^jne  under  Clause  12.  In  either  case  the 
ever  that  may  be,  we    think  we  may  hold    ^^^^  *^  *"  time. 

Aat,  when  a  Mahomedan  widow,  who  has  The  defendant  obtained  possession  in  Sep- 
actoally  obtained  possession  of  the  estate  tember  1862.  We  think  that  the  plaintiff  has 
of  the  deceased  husband,  has  been  deprived  ,  a  cause  of  action  against  the  defendant  in  re- 
of  possession  by  a  decree  in  favor  of  heirs  '  spect  of  her  dower,  which  is  not  barred  by 
who  take  with  notice  of  the  existence  of  her  1  limitation,  and,  therefore,  would  dismiss  the 
claim  to  dower,  and  more  particularly  appeal  so  far  as  regards  this  point. 
vhere  her  right  to  sue  to  establish  her  claim  ' 

to  dower  has  been   expressly  reserved,  we  i      We   will   hear  the   parties  on   the  other 
laay  treat  the  heirs  as  taking  the  property    points,  if  necessary. 
nbject  to  a  lien  which  is  not  divested  by 


the  decree.  The  maxim  applies  **  aclus 
iMrice  neminem  gravabit!'  In  the  case 
of  Mahomed  Koor  Buksh  versus  Bud- 
don  Chund  Beebee,  Sudder  Dewanny  Adaw- 


Norman,  J. — ^The  appellant's  vakeel  has 
now  been  heard  on  the  merits  in  this  case. 
He  attempted  to  show  that  the  evidence  did 
not  justify  the  Principal  Sudder  Ameen  in 


lot  Reports,  1852,  pages  885—890,  the  lien  1  finding  that  the  plaintiff's  dower  was  fixed  at 

»as  enforced  as  against  a  purchaser  from  ,  ^  1^^^  ^^  rupees  and  one  gold  mohur. 

the  heir.  , 

„   , .     .  ,  -        .  ,1      The  marriage  of  the  plaintifif  with  Tus- 

1!  this  is  so,  the  cause  of  action  m  the  .  sudduck  Hossein  took  place  as  long  ago  as 


I 


present  suit,  which,  when  closely  examined, 
Diay  be  properly  termed  a  suit  to  give  effect 
to  die  lien  of  the  plaintiff  on  the  share  of  the 
defendant,  may  very  well  be  treated  as  having 
•risen  either  from  the  date  of  the  final  decree 
by  which  possession  was  adjudged  to  the  de- 
fendant in  accordance  with  the  view  taken 
bjrthc  Principal  Sudder  Ameen,  a  Mahome- 
dan Law  Officer  of  very  considerable  ex- 
perience, and  in  accordance  with  the  case 
rf  Mnssummat  Wuzeerun  Beebee  versus 
"l^boQied  Hossein  Khan,  Sudder  Dewanny 
^wiot  Reports,  1856,  page  841,  or  rathel: 

Vol  XX. 


1835  ;  a  number  of  respectable  witnesses — 
relatives  of  the  family,  present  at  the  mar« 
riage — have  deposed  that  the  dower  was  that 
alleged  by  the  plaintiff. 

The  defendant's  case  is,  that  the  plaintiff's 
dower  was  Rupees  5,000.  His  witnesses 
are  said  by  the  Principal  Sudder  Ameen  to 
be  persons  of  mean  condition,  and  one  of 
them  actually  goes  on  to  state  that  the 
plaintiff  immediately  before  the  death  of  her 
husband  Tussudduck  relinquished  her 
dower. 


322 


Civil 


THE   WEEKLY    REPORTER. 


Rulings, 


[Vol.  IX. 


If  we  had  simply  to  choose  between  the 
evidence  of  the  plaintiff's  witnesses  and 
those  of  the  defendant,  and  to  say  which 
appear  to  be  more  worthy  of  credit,  we 
should  have  no  hesitation  in  agreeing  with 
the  Principal  Sudder  Ameen  that  the  wit- 
nesses of  truth  are  those  of  the  plaintiff. 
But  the  case  does  not  rest  there.  The 
plaintiff's  husband  died  in  1845,  only  ten 
years  after  the  marriage ;  and  from  the  time 
of  his  death  the  plaintiff  remained  peaceably 
in  undisturbed  possession  of  the  entire  pro- 
perty of  her  husband  for  six  years.  Some 
proceedings  were  then  taken,  which  resulted 
in  a  reference  to  arbitrators,  who  decided  in 
favor  of  the  plaintiff's  right  to  remain  in 
possession  of  her  deceased  husband's  pro- 
perty to  satisfy  her  claim  for  dower.  It  is 
said  that  the  award  was  void.-  Be  that  as 
it  may,  there  is  the  broad  fact  that  for 
upwards  of  twelve  years  no  suit  in  Court 
was  brought  by  the  husband's  heirs  to 
contest  the  plaintiff's  right  to  hold  posses- 
sion to  satisfy  her  dower. 

It  is  utterly  impossible  to  suppose  that 
persons  in  the  position  of  the  appellant,  who 
was  the  mother  of  Tussudduck  Hossein, 
would  have  omitted  to  sue  for  her  share  of 
the  inheritance,  if  the  case  now  set  up  by 
her  were  true. 

A  document,  a  copy  of  a  petition,  dated 
the  27th  of  June  1845,  appears  to  have 
been  admitted  by  the  Principal  Sudder 
Ameen,  on  which,  we  think,  we  ought  not 
to  rely,  because  it  was  received  irregularly 
in  the  Lower  Court. 

The  issues  were  fixed  on  the  1 1  th  of 
July  1865  ;  the  witnesses  were  examined  in 
Court  on  the  1^  and  2nd  of  August  accord- 
ing to  Section  183. 

The  case  ought  to  have  been  then  and 
there  heard  out,  and  judgment  pronounced 
either  then^  or  at  some  future  day,  without 
anyjresh  hearing. 

The  Principal  Sudder  Ameen,  however, 
adjourned  the  case  from  time  to  time  till  the 
6th  of  December.  On  the  2nd  of  Decem- 
ber, the  document  in  question  was  presented 
to  the  Court  with  a  petition  by  the  plaintiff's 
pleaders,  alleging  that  on  enquiry  this 
document  had  been  hit  upon,  and  that  it  had 
not  been  in  the  possession  of  the  plaintiff 
at  the  time  when  the  other  documents  were 
filed. 


At  this  time,  the  whole  case  having  been 
closed,  no  fresh  evidence  should  have  been 


admitted.  No  sufficient  excuse  was  shown 
for  the  non-production  of  the  docuoient  at 
the  final  hearing,  so  as  to  justify  its  recep- 
tion under  Section  128.  The  plaintiff  does 
not  expressly  state  in  her  petition  that  she 
was  not  personally  aware  of  its  existence. 
The  defendant  has  a  right  to  say  that  she 
had  no  opportunity  of  enquiring  into  its  ge- 
nuineness, or  of  giving  evidence  to  show  thai 
it  had  been  originally  got  up  to  serve  a  par- 
ticular purpose. 

We  do  not  rely  on  this  document,  but 
from  the  other  evidence  in  the  case  we  arc 
quite  satisfied  that  the  Principal  Sudder 
Ameen  has  come  to  a  right  conclusion  as  to 
the  amount  of  the  plaintiff's  dower. 

Baboo  Dwarkanath  Mitter,  however,  ob- 
jected that  the  decree  should  not  have  been 
^or  the  full  amount  of  Rupees  I5,cxx?  as 
claimed.  I  think  that  contention  well- 
founded.  The  plaintiff,  having  been  in  pos- 
session of  the  property  of  her  deceased 
husband  for  many  years  for  the  satisfaction 
of  her  claim  for  dower,  may  probably  have 
realized  a  large  portion  of  the  amount  due 
to  her  from  the  collections ;  and,  consequent- 
ly, the  defendant,  who  took  her  share  as  one 
of  the  heirs  of  Tussudduck  Hossein,  subject 
to  the  plaintiff's  lien  for  dower,  and  whom  the 
plaintiff  has  sought  to  fix  in  this  suit 
with  liability  to  the  extent  of  i-6th  of  the 
dower,  as  charged  on  the  i-6th  of  the 
estate  of  Tussudduck  Hossein  recovered  by 
her,  is  liable  only  for  the  amount  remaining 
charged  on  such  share. 

The  decree  of  the  Lower  Court  must  be 
modified,  and  an  account  must  be  taken  of 
the  suras  received  by  the  plaintiff  out  of  the 
collections  in  satisfaction  of  her  dower. 

She  must,  of  course,  be  allowed  all  pro- 
per collection-charges,  and  all  sums,  if  any, 
paid  for  the  maintenance,  repairs,  or  reason- 
able improvement  of  the  properly. 

On  the  other  hand,  I  think  thai  her  lien, 
according  to  Mahomedan  Law,  originally  ex* 
tended  only  to  the  amount  named  as  dower. 
Dower,  according  to  Mahomedan  Law,  is  a 
debt  which  does  not  bear  interest,  and  the 
ordinary   lien  of  a  Mahomedan  widow  ap- 
pears, upon  all  the  authorities,  to  be  simply  a 
lien  to  satisfy  such  debt.     Sudder  Dewanny 
Adawlut  Reports,  1852,  page  891,  and  Sud- 
der Dewanny  Adawlut  Report,  29th  Novem- 
ber   i860,    page   311,  are   referred  to.    In 
taking  the  account,  no  interest  will  be  allow- 
ed to  the  plaintiff  for  the  period  of  u  or 
14  years  during  which  she  was  in  quiet  pos- 
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session,  and  realizing  the  amount  of  her 
dower  from  the  property  of  her  husband  in 
the  way  she  thought  right  and  proper. 

fiat  from  the  time  from  which  she  was 
wroogfully  deprived  of  possession  and  of 
the  security  for  her  dower  and  driven  to 
her  remedy  in  a  Court  of  Law,  viz,,  from  the 
date  from  which  the  now  defendant  recover- 
ed mesne-prolits  with  interest  against  her, 
I  think  that  interest  at  12  per  cent,  should 
be  allowed  her  under  the  provision  of  Act 
XXXII.  of  1839,  to  be  computed  on  the 
balance  of  dower  then  remaining  unsatisfied. 
This  is  really  no  more  than  computing  inter- 
est on  one  side  of  the  account  when  it  is 
computed  on  the  other ;  and  after  ascertain- 
ing the  amount  of  the  balance  of  the  entire 
dower  with  interest  from  the  date  last  above 
mentioned  down  to  the  date  of  this  decree,  it ' 
will  be  declared  that  the  defendant  is  liable 
10  pay  to  the  plaintiff  i-6th  of  the  amount, 
so  that  such  i-6th  does  not  exceed  the  sum 
sued  for. 

The  decree  will  be  modified  accordingly, 
and  the  plaintiff  and  the  defendant,  respect- 
ively, will  get  their  costs  in  all  the  Courts  in 
proportion  to  the  amount  ultimately  decreed 
and  disallowed. 

SeionKarr,  y.—cTXHs,  case  was  argued  be- 
fore us  on  the  point  of  limitation  in  August 
last,  and  we  subsequently  decided,  after  a 
full  hearing  and  consideration,  that  the  plaint- 
iff was  not  barred. 

The  case  has  now  been  heard  on  the 
merits,  and  I  am  quite  clear  that  the  decision 
of  the  Prii  cipal  S udder  Ameen  as  to  the  ex- 
tent of  the  plaintiff's  dower  is  substantially 
right,  and  that  it  ought  to  be  affirmed. 
The  only  remaining  question  is,  whether  the 
decision  shall  be  added  to  or  amended  in 
any  way. 

At  the  close  of  the  argument,  a  conten- 
tion was  raised  by  the  pleader  for  the  ap- 
pellant. Baboo  Dwarkanath  flitter,  to  the 
effect  that  the  decree  should  not  be  affirmed 
brthe  full  amount  of  Rs.  15,000  claimed  as 
dower ;  but  that  a  set-off  should  be  allowed 
in    favor    of     his     client     for     the     years 
during  which  the  plaintiff  had  been  in  pos- 
session of  the  property  as  security  for  her 
dower,  and  had  enjoyed  the  profits  thereof. 
It  was  also  urged  that  no  interest  should  be 
allowed  to  the  plaintiff  for  this  period,  or 
for  any  other,  inasmuch  as  dower  did  not 
bear  mterest  under  Mahomedan   Law.    It 
was  argued  by  Mr.  Doyne,  on  the  other 
band,  for  the   successful  plaintiff,  that,  if 


this  view  were  adopted,  the  plaintiff  would 
get  little  or  nothing;  that  this  point  was 
put  forward  at  the  last  stage  of  the  suit; 
and  that,  if  this  set-ofF  were  allowed,  in- 
terest must  be  allowed  to  the  plaintiff  for 
the  years  during  which  she  had  been  dis- 
possessed by  the  defendant,  and  had  lost  her 
security  for  her  dower. 

I  own  that  I  feel  very  great  difficulty 
in  adopting  the  view  urged  by  Baboo 
Dwarkanath  Milter  which  has  found  ac- 
ceptance with  my  learned  brother. 

In   the   first   place,   the   plea  was   never 
thought  of  until  the  last  moment.     It  was 
never  urged  in  the  Lower  Court,  where  the 
defendant  flatly  denied  the  version  of  the 
plaintiff  as  to  the   amount  of  the  dower, 
and  falsely   urged    that  it  was  only   5,000 
rupees,  and  not  one  lakh  of  rupees ;  as  falsely 
adding  that  the  plaintiff  had  remitted  even 
this  small   amount.    The  years  for  which 
the   plaintiff    was   in   possession,    and  for 
which  it  is  contended  that  she  ought  now  to 
give  an  account,  are,  we  are  told,  those  from 
1252  to  1264.     It  is  tolerably  certain  that 
no   person,  at   this   period   of  time,   could 
bring  a  suit  to  render  the  plaintiff  account- 
able  for  the  mesne-profits  of  those  years, 
without  being  at  once  successfully  resisted 
by  the  plea  of  limitation ;  and  it  is  still  more 
certain  that  an  enquiry  into  such  past  and 
remote  events,  attended  with  an  investiga- 
tion   into    collection-charges,    set-off,    &c., 
would  be  a  matter  of  the  greatest  difficulty 
and  inconvenience,  would  last  for  months, 
or  years,  would  protract  litigation,  and  might 
be  productive  of  no  satisfactory  result  what- 
ever to  either  party  in  the  end. 

It  is  said  that  this  order  is  the  natural 
result  of  our  judgment  confirming  one  in  the 
plaintiff's  favor. 

But  I  do  not  quite  see  that  this  is  so,  in- 
asmuch as  the  point  was  not  properly  or 
timely  taken  by  the  defendant,  who  always 
had  set  up  a  totally  different  and  a  false 
case. 

Then,  as  to  the  interest  which,  on  the  other 
hand,  it  is  proper  to  allow  to  the  plaintiff 
for  the  later  years,  or  those  for  which  she 
has  lost  her  lien  on  the  property. 

No  such  claim  was  ever  preferred  by  the 
plaintiff  till  the  very  last  stage  of  the  appeal, 
and  this  in  answer  to  Baboo  Dwarkanath 
Mitter's  plea  of  a  set-off  for  wasilat;  and 
there  is,  to  me,  a  slight  inconsistency  in 
holding  that  a  Mahomedan  dower  is  not 
subject  to  interest,  and  then  in  granting  in- 
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terest  for  the  period  during  which  the 
party  claiming  has  been  out  of  possession 
of  that  which  represented  her  dower.  This 
difficulty  might  perhaps  he  got  over  by 
treating  the  latter  claim  as  a  debt.  But  I 
think  the  best  plan  is  to  set  off,  in  a  broad 
way,  the  wasilat  of  earlier  years  against  the 
interest  of  the  later  years,  and  to  admit  neither 
claim. 

On  the  whole,  looking  to  the  stage  at 
which  these  several  pleas  have  been  pre- 
ferred; to  the  state  of  the  main  conten- 
tion between  the  parties  in  the  Lower  Court, 
and  on  appeal;  to  the  extreme  difficulty  of 
rendering  accounts  of  so  remote  a  date  ;  and 
to  the  protracted  enquiry,  and  perhaps 
fruitless  litigation,  which  this  measure 
would  involve  ;  I  see  so  many  doubts 
and  difficulties  in  the  way  that  I  should 
prefer  to  simply  endorse  the  judgment  of  the 
Principal  Sudder  Ameen  after  a  full  hearing, 
and  without  considering  these  various  claims 
and  counter-claims  preferred  so  late  in  the 
day,  I  would  simply  dismiss  the  appeal  with 
costs. 

The  judgment  on  the  present  appeal  was 
delivered  as  follows  : — 

Peacock  J  C.  J, — The  plaintiff  in  this  case 
sues  the  defendant,  her  mother-in-law,  for 
I -6th  of  her  dower,  the  whole  dower  being 
a  lakh  of  rupees.  The  Court  has  held  that 
she  was  not  barred  by  limitation,  upon  the 
ground  that  for  many  years,  and  within  the 
period  of  limitation,  she  held  the  estate  of  her 
deceased  husband  in  lieu  of  her  dower. 

The  defendant  in  this  suit,  the  mother  of 
the  deceased  husband  of  the  plaintiff,  re- 
covered possession  of  her  share  of  his  estate, 
and  in  1863  obtained  a  decree  against  the 
present  plaintiff  for  wasilat  for  6  years,  at 
the  rate  of  782  rupees  per  annum.  But  the 
plaintiff  bad  been  in  possession  of  the  land 
from  the  time  of  her  husband's  death  in 
1845.  The  defendant  in  this  suit  contends 
that,  although  in  her  suit  for  wasilat  she  was 
barred  by  limitation  from  recovering  mesne- 
profits  for  more  than  6  years,  the  plaintiff,  if 
she  is  entitled  to  recover  i-6th  of  her  dower 
against  the  defendant,  must  account  to  her 
for  the  mesne-profits  of  i-6th  of  the  estate 
for  the  whole  period  during  which  the  plaint- 
iff held  possession,  except  that  portion  of  the 
period  in  respect  of  which  the  defendant 
obtsdned  a  decree  for  mesne-profits  ;  and  the 
senior  Judge  of  the  Division  Bench  has  held 
that  the  plaintiff  is  bound  to  account  for  i-6th 
of  the  profits  which  she  derived  from  the 
land  during  that  period. 


On  the  part  of  the  plaintiff  it  is  contended 
that  she  ought  not  to  be  bound  to  account  for 
the  profits  of  the  land  during  the  time  she 
held  it  in  lieu  of  her  dower,  and  that  such 
mesne-profits  ought  not  to  be  set  off  against 
the  principal  sum  due  for  dower,  because,  if 
the  plaintiff  had  received  her  dower  at  the 
time  when  she  ought  to  have  received  it, 
she  would  have  been  able  to  invest  it,  and 
would  have  received  from  such  investment  a 
larger  sum  than  she  received  from  profits  of 
the  land  during  the  time  she  held  it;  and  this 
is  so.  J 

The  plaintiff  does  not  ask  to  receive  in- 
terest upon  her  dower,  but  she  asks   that 
she  may  not  be  compelled  to  account  for  the 
profits  of  the  land  during  the  time  that  she 
held  it  in  lieu    of  her  dower.     If  she  had 
had  a  lakh  of  rupees  paid  to  her  when  she 
first  entered  into  possession  of  the  land  in 
1845,   she   would    not   have    been  bound, 
according  to  the  tenets  of  the  Mahomedan 
religion,  to  keep  it  in  a  box  and  take  out  of 
the  box  from  time  to  time  as  much  as  she  had 
occasion  to  spend ;  but  she  would  have  been 
allowed  to  invest  her  money  in  the  purchase 
of  land  and  to  have  lived  upon  the  rents  of 
her  estate,  even  if  she    was  prevented  by 
her   religion   from    lending   her   money  at 
interest.     If    she    would    have    been    pre- 
vented from  purchasing  Government  seen* 
rities  and    receiving   interest  from  Govern- 
ment,   instead     of    receiving     it    from    an 
individual,  there  were    many  other   modes 
in  which  she  might  have  invested  the  money 
if  she  had  received  her  dower.     It  would 
have  been  a  poor  investment  in  this  country    \ 
if  this  lady  could  not  have  realized  from  her    | 
money  at  least  5  per  cent.     An  investment    j 
which  would  have  given  her  5  per  cent  for 
her  capital  would  have  yielded  5,000  rupees 
a  year ;  whereas,  taking  the  profits  of  the 
whole  estate  at  six  times  the  amount  of  the 
wasilat  assessed  upon  the   i-6th  of  it,  she 
received    only    4,692    rupees    a   year.    If, 
therefore,  she  is  to  account  for  the  profits 
of  the  land  during  the  whole  time  that  she 
held  it  in   lieu  of  her  dower,  she  will,  in 
fact,  have  received  nothing  instead  of  receiv- 
ing the  Rupees   5,000   a  year,   which  she 
would  have  received   from   the   investment- 
of  her  money,  if  paid  to  her  on  her  hus- 
band's death. 

It   is   clear  that    the   defendant    has  no  ' 
cause  of  action  against  the  plaintiff  to  re- 
cover now  the  wasilat   which  in   1863  she 
was  held  to  be  barred  from  recovering.    It 
is  equally  clear  that  it  would  be  extremely 
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;  RQJost  and  ineqaitable   to  allow   her   

L  U>  deduct  it  from  the  principal  of  the 
1  plaintiffs  dower,  which  the  plaintiff  seeks 
to  recover  without  interest. 

It  appears  to  me  that  the  decision  of  Mr. 
Justice  Norman  ought  to  be  reversed,  and 
that  the  plaintiff  ought  to  recover  i-6th  of 
her  dower  without  any  deduction. 

The  decree  of  the  Principal  Sudder 
Ameen  will,  therefore,  be  affirmed  with  the 
costs  of  the  appeal  to  the  High  Court  and 
the  costs  of  the  appeal  from  the  judgment 
of  Mr.  Justice  Norman. 


now 


The  25th  February  1868. 

Present: 

The  Hon^ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Decbu-atory  decree— Section  15,  ActVIII.,  1859. 

Case  No.  1164  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Man- 
bhoom,  dated  the  jth  March  186^, 
reversing  a  decision  passed  by  the  Moon- 
tiff  of  ihat  District y  dated  the  10th 
June  1866. 

Kenaram  Chuckerbutty  (Defendant), 
Appellant^ 

versus 

Dinonath  Panda  (PlainliflFj,  Respondent, 

Mr,  AL  Z.  Sandel  and  Baboo  Onookool 
Chunder  Mookerjee  for  Appellant. 

Bahoo  Taracknath  Sein  for  Respondent. 

In  order  to  entitle  a  plaintiff  to  a  bare  declaration 
•nglht  under  Section  15  Adt  VIU.,  1859,  he  must 
*»«  oot,  to  thcr  satisfaction  of  the  Court,  some  act 


done  by  the  defendant,  which  is  hostile  to  and  invades 
that  right,  and  which  would  justify  an  injunction  or  a 
decree  for  damagres,  or  a  decree  for  delivery  of  posses- 
sion beings  passed  ag^ainst  the  defendant,  if  the  Court 
had  so  thought  fit  to  exercise  its  discretion. 

Bayley,  f. — ^1'he  special  appellant  urges 
two  objections  before  us : — 

Tst, — That  there  is  no  cause  of  action 
shown  in  plaintiff's  plaint. 

2nd, — That  the  onus  has  been  improperly 
put  on  the  defendant . 

On  the  first  point,  we  thought  it  proper 
to  give  permission  to  the  pleader  to  argue 
it,  although  it  is  not  taken  in  the  written 
grounds  of  special  appeal.  He  cites  to  us 
ceitain  cases  referred  to  in  Broughton,  2nd 
edition,  in  the  notes  to  Section  15,  Aft 
Vlll.  of  1859,  and  to  Weekly  Reporter, 
Volume  VIII.,  20th  June  1867,  pages 
64  and  65. 

On  this  first  point,  I  am  of  opinion  that 
the  objection  is  good.  The  plaint  states 
no  overt  act  of  hostility  or  attempt  to 
take  adverse  possession  from  plaintiff.  It 
is  not  asserted  that  there  is  anything  except 
some  vague  feeling  of  injury  to  plaintiff's 
right,  from  defendant's  having  caused  a  cer- 
tain demarcation  to  be  made  by  the  survey- 
officers.  To  these  officers,  plaintiff,  with 
full  notice  of  the  survey-proceedings  in  the 
mehal,  never  preferred  any  objections  at 
the  time ;  and,  in  fact,  the  defendant  only 
did  what  the  law  required  him  to  do,  viz,y 
be  present  and  point  out  the  lands  and 
estates  to  the  survey-officers.  Plaintiff  does 
not  show  that  he  has  lost,  or  is  about  to 
lose,  anything  he  had.  The  case,  page  300, 
Sudder  Dewanny  Adawlut  Reports,  1857, 
28th  P'ebruary,  cited  by  plaintiff's  pleader, 
is  really  in  support  of  defendant's  ob- 
jection. 

On  the  second  point,  I  am  clearly  of  opi- 
nion that  the  Lower  Appellate  Court 
substantially  found  it  as  a  fact  established 
by  plaintiff's  witnesses,  and  not  rebutted  by 
defendant,  that  plaintiff  had  a  title  to  the 
lands  in  suit.  But  as  the  first  point  carries 
a  verdict  in  favor  of  defendant  (special 
appellant),  it  is  needless  to  proceed  further. 
I  would  decree  the  special  appeal,  but  under 
the  circumstances  each  party  should  pay 
his  own  costs. 

Phear^  J. — I  concur  in  Mr.  Justice 
Bayley's  decision,  and  I  only  wish  to  add 
that  I  adhere  to  the  opinion  relative  to  the 
proper   construction   of  Section    15   of  Aft 
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VIII.  of  1859^  which  I  have  more  than 
once  elsewhere  expressed,  and  which  is  re- 
ported in  Cazee  Muzhur  Hossein  versus 
Dinobundhoo  Sein  and  others,  Bourke,  page 
8,  Promothonath  Ghose  versus  Judoonath 
Sein,  I  Indian  Jur.,  N.  S  ,  page  293,  and  other 
places.  It  seems  to  me  that  this  Section  gives 
the  Court  power  to  make  a  mere  declaration  of 
right  without  anything  more,  only  in  those  ca- 
ses where  the  facts  proved  before  it  are  such 
that  it  would  have  been  able  to  give  conse- 
quential relief  had  the  plaintiff  asked  for  it  and 
the  Court  seen  fit  to  grant  his  prajer.  In 
other  words,  the  plaintiff,  in  order  to  entitle 
himself  to  a  bare  declaration  of  right  under 
this  Section,  must  make  out,  to  the  satisfac- 
tion of  the  Court,  some  act  done  by  the 
defendants,  which  is  hostile  to  and  invades 
that  right,  and  which  would  justify  an  in- 
junction or  a  decree  for  damages,  or  a 
decree  for  delivery  of  possession  being 
passed  against  the  defendant,  if  the  Court 
had  so  thought  fit  to  exercise  its  discretion. 
In  this  case,  it  does  not  appear  that  the 
defendant  has  done  anything  whatever 
which  can  give  the  plaintiff  a  cause  of  ac- 
tion against  him.  No  doubt,  when  chal- 
lenged by  the  plaint,  he  is  ready  to  deny 
the  plaintiff's  claim.  But  this  denial  by 
itself  does  not  give  the  plaintiff  a  right  of 
suit  if  he  had  it  not  before,  although,  of 
course,  it  may  afford  some  evidence  of  its 
existence. 


The  25th  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 


Jnrisdiction— Attachment  in  execution  under 
Act  X. — Tender  of  payment — Sale  for  arrears 
under  Act  VIII.  (B.  C),  1865. 


Case  No.  1723  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneah, 
dated  the  toth  May  i86y,  affirming  a 
decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  2gth  December  1866, 


Mr.  Henry  Buckland  (Defendant),  Appellant* 

versus 

Ashoo  Chowdhrain  (Plaintiff), 
Respondent. 

Baboo  Bhuggobutty  Churn  Ghose  for 

Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

The  purchaser  of  a  tenure  at  an  auction-sale  in  execu- 
tion of  a  Civil  Court's  decree,  offered  to  pay  in  certain 
arrears  of  rent  on  account  of  which  the  tenure  was 
at  that  time  attached  and  about  to  be  sold  under  a 
decree  in  a  suit  under  Act  X.  of  1859.  The  Assistant 
Collector  refused  to  receive  payment,  and  the  tenure 
was  again  sold  under  the  Law,  Act  VIII.  of  1865,  b.  c. 

Held  that  the  purchaser's  remedy  tvas  by  appeal  to 
the  Collector,  Commissioner,  and  Boaitl  of  Revenue. 

Jackson,  'J, — The  plaintiff  in  this  suit 
purchased,  on  22nd  August  1865,  a  tenure 
at  an  auction-sale  in  execution  of  decree  in 
the  Moonsiif's  Court.  The  tenure  was  at 
that  time  attached  and  about  to  be  sold  for 
arrears  of  rent  due  under  a  decree  in  a  suit 
under  Act  X.  of  1859.  ^^^  plaintiff  offered 
to  pay  in  those  arrears.  The  Assistant  Col- 
lector refused  to  receive  them.  The  tenure 
was  then  again  sold  on  30th  August  1865 
under  the  terms  of  the  Bengal  Law,  Act  Vlll. 
of  1865.  The  plaintiff  now  sues  in  the  Civil 
Court  to  recover  the  tenure.  Both  the 
Lower  Courts  have  decreed  the  plaintiff's 
claim,  holding  that  the  Assistant  Col- 
lector should  have  received  the  money  ten- 
dered by  the  plaintiff. 

On  special  appeal,  it  is  asserted  that  the 
Civil  Courts  had  no  jurisdiction  to  entertain 
the  suit.  Under  the  Bengal  Council  Act 
Vin.  of  1865,  the  plaintiff's  remedy  was  by 
appeal  to  the  Collector,  Commissioner,  and 
Board  of  Revenue.  The  law  having  pointed 
out  his  remedy,  we  think  that  the  plaintiff 
should  have  acted  as  the  law  directs,  if  he  was 
injured  by  the  orders  of  the  Assistant  Collect- 
or. As  he  has  failed  to  do  so,  and  the  sale 
has  taken  place,  the  precedent  of  the  Full 
Bench  of  this  Court,  Weekly  Reporter, 
Volume  v.,  page  20,  applies  to  the  case. 

The  Lower  Court's  decisions  are  reversed, 
and  the  plaintiff's  suit  dismissed  with  all 
costs. 
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The  25th  February  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Dtnages — Injuries  received  J>7  minor — Guardi- 
an's rig:ht  of  suit 

Case  No.  1658  of  1867. 

i  Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessore^ 
doled  the  22nd  May  i86j^  reversing  a 
iuhion  passed  by  the  Moonsiff  of  that 
District i  dated  the  21st  August  1866, 

Modhoo  Soodun  and  another  (Plaintiffs), 

AppellantSy 

versus 

Kaemoollah  Biswas  (Defendant), 
Respondent, 

Baboo  Khettur  Mohun  Mookerjee  for 
Appellants. 

Baboo  Debendro  Chunder  Ghose  for 
Respondent. 

A  father,  as  j^ardian  of  his  minor  son,  can  sue  to 
rtcowr  damag^cs  for  personal  injuries  received  by  the 
Km. 

Jackson^  J, — We  think  that  the  Principal 
Sadder  Ameen  is  in  error,  and  that  the 
father,  as  guardian  of  his  minor  son,  can 
sue  to  recover  damages  for  personal  injuries 
fttxived  by  the  son.  The  Principal  Sudder 
Ameen  states  that  there  are  numerous  pre- 
cedents to  show  that  the  father  cannot  sue 
^or  sach  damages,  but  he  has  not  quoted 
^y  of  them.  The  vakeel  for  respondent, 
in  support  of  the  decision,  cannot  quote  any, 
j>ut  admits  that  the  Lower  Court  is  wrong 
in  law.  We  know  of  no  such  precedents. 
It  would  be  far  more  satisfactory  if  the 
^incipal  Sudder  Ameen  in  future,  when  he 
*Bndes  to  precedents,  quoted  them.  We 
f^'erse  the  decision  and  remand  the  case  for 
^  of  the  remaining  points  raised  on  the 
appeal.  The  costs  of  this  appeal  to  be  paid 
^  tke  respondents. 


The  26th  February  1868. 
Present: 

The  Hon'ble  W.  S.  Seton-Karr  and 
Dwarkanath  Mitter,  Judges, 

Suit  dismissed  without  trial — Res  adjudicata— 
Sec.  2,  Act  VIII.,  1859, 

Case  No.  J066  of  1867. 

Special  Appeal  from    a   decision  passed  by 
the  Principal  Sudder  Ameen  of  the  24'Per' 
gunnahs,  dated  the  24th  June  i86j,  affirm- 
ing a  decision  passed  by  the  Moonsiff  of 
Satkhirah,  dated  the  ^th  October  1866. 

Shokhee   Bewah  and   others   (some   of  the 
Defendants),  Appellants, 

versus 

Mehdee  Mundul  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Mr,  C,  Gregory  for  Appellants. 
Mr,  R,  E.  Twidale  for  Respondents. 

A  suit  on  the  same  cause  of  action,  and  between  the 
same  parties,  as  a  former  suit  which  was  summarily 
dismissed  without  being  tried  on  its  merits,  is  not  one 
on  a  cause  of  action  which  "  has  been  heard  and  deter- 
mined by  a  Court  of  competent  jurisdiction  in  a  former 
suit." 

Seton-Karr^  J, — The  only  point  pleaded 
before  us  is,  that  the  plaintiff's  claim  should 
have  been  considered  as  barred  by  Section  2 
of  Act  VIII.  of  1859.  ^^  ^s  clear,  indeed 
it  is  admitted  in  the  plaint,  that  the  plaintiff 
brought  a  suit  against  the  same  defendant  on 
the  same  cause  of  action,  for  what  are, 
practically,  the  same  lands. 

In  the  former  suit,  the  Moonsiff,  on  the 
case  being  remanded  to  him,  said  that  there 
appeared  to  be  some  variance  between  the 
plaint,  which  alleged  the  jote  to  be  in  Pa- 
thurghatta,  and  the  map,  and  a  statement 
of  the  plaintiff's  pleader  to  the  effect  that 
the  jote  lay  in  two  other  villages.  On  this 
ground,  the  -Moonsiff,  in  the  former  suit, 
summarily  dismissed  the  plaintifiF's  suit,  but 
expressly  said  that  he  did  not  go  into  the 
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merits,  and  that  "  it  would  be  contrary  to  the 
rule  of  the  Court  to  do  so."  No  doubt,  this 
was  a  very  unsatisfactory  way  of  dealing 
with  the  case,  and  the  plaintiff  might  and 
ought  to  have  appealed  against  that  decision, 
when  he  would  doubtless  have  obtained  a 
proper  trial  on  the  merits. 

But  it  is  perfectly  clear  that  the  case  has 
not  been  tried  on  the  merits,  and,  therefore, 
though  the  present  suit  is  a  suit  on  the  same 
cause  of  action,  and  between  the  same  par- 
ties, it  is  not  one  on  a  cause  of  action  which 
has  been  heard  and  determined  by  a  Court 
of  competent  jurisdiction  in  a  former  suit. 

In  this  view,  it  seems  to  us  that  the  Prin- 
cipal Sudder  Ameen  was  legally  right  in 
holding  that  there  had  been  no  trial  on  the 
merits  on  the  point  really  at  issue  in  the 
former  proceedings;  and  this  view  seems  to 
be  supported  by  the  case  quoted  in  Brough- 
ton's  edition  of  Act  VIII.  under  the  Section 
in  question. 

This  appeal,  therefore,  which  is  not  press- 
ed on  us  on  any  other  ground,  is  dismissed 
with  costs  and  interest. 


The  j6th  February  1868. 
Present  : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Definition  of  the  term  '*  Hearing  of  the  appeal " 
in  Section  358,  Act  VIII.,  1859— Withdrawal 
of  appeal — Powers  of  Appellate  Court. 

Case  No.  11 83  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shaha- 
badt  dated  the  2gth  March  286'jy  revers- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District^  dated  the  joth  August 
1866. 

Ram  Pershad  Ojha  and  others  (Plaintiffs), 

Appellants, 

versus 

Bhuroaa  Koonwar  and  others  (Defendants), 

Respondents. 


Baboos  Romesh  Chunder  Mitter  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboos  Chunder  Madhub  Ghose^  Hem 
Chunder  Banerjee^  and  Nil  Monte  Sein 
for  Respondents. 

The  mere  csilling  up  of  a  case  to  be  heard  does  not 
mean  the  same  thing  as  the  hearing  of  the  case  in  the 
sense  of  Section  348,  Act  Vlil.,  1S59. 

An  Appellate  Court  has  authority  to  permit  an 
appeal  to  be  withdrawn. 

Loch,  y. — On  this  appeal  being  called  up, 
the  special  appellant  stated  that  he  wished 
to  withdraw  the  appeal.  The  respondent 
,then  informed  the  Court  that  he  had  filed  a 
petition  under  the  provisions  of  Section  348 
of  Act  VIII.  of  1859,  and  wished  the  case 
to  go  on  in  regard  to  his  appeal. 

After  hearing  argument  and  considering 
the  terms  of  Section  348  of  the  Code  of 
Civil  Procedure,  we  think  the  respondent  is 
not  entitled  to  be  heard,  as  the  special 
appeal  is  not  before  the  Court.  Looking  at 
the  law,  we  think  the  only  construction  that 
the  words  **  upon  the  hearing  of  the  appeal " 
will  bear  is  that  the  appellant  must  have 
opened  his  case,  and,  by  so  doing,  asked  the 
Court  to  give  him  some  relief.  It  is  then, 
and  then  only,  that  the  hearing  commences. 
The  mere  calling  up  a  case  to  be  heard 
does  not,  as  contended  by  the  respondent, 
mean  the  same  thing  as  the  hearing  of  the 
case.  The  intention  of  the  law  evidently 
was  that  when  the  case  was  being  heard — or, 
as  expressed  in  the  law,  upon  the  hearing 
of  the  case — the  respondent  might  take  any 
objection  to  the  decision  of  the  Lower 
Court,  &c. 


It  has  been  urged  that  an  appellant 
cannot  withdraw  an  appeal;  that,  while  the 
law  provides  for  the  withdrawal  of  suit,  it  | 
nowhere  provides  for  the  withdrawal  of 
appeals.  We  think  this  argument  is  unte- 
nable. The  Appellate  Court  has,  under 
Section  37,  Act  XXIIL  of  1861,  all  the 
powers  vested  in  the  Courts  of  original 
jurisdiction;  and,  if  the  latter  can  permit  a 
suit  to  be  withdrawn,  the  former  has  author- 
ity to  allow  an  appeal  to  be  withdrawn. 

The  special  appeal  is  allowed  to  be  with- 
drawn, but  the  respondent  will  get  his 
costs. 
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The  26th  February  1868. 
Preseni : 

m 

The  Hon'ble  W.  Markbv  and  Dwarkanath 

Mittcr,  Judges. 

Limitation  —Fraudulent  accounts— Section 
33,  Act  X.,  1859. 

■ 

Case  No.  1971  of  1867  under 
Act  X.  of  1859. 


Upon  appeal  by  the  plaintiif)  two  objec- 
tions have  been  taken  :  firsts  it  is  said  that 
the  date  of  the  determination  of  the  agency 
was  wrongly  fixed  in  Choitro  1271,  for  on 
that  occasion  the  defendant  was  only  sus« 
pended.  Now,  it  is  true  that  suspension 
may  be  a  very  different  thing  from  dismiss- 
al, but  we  think  that  in  this  case  the 
Judge  uses  the  word  •'  suspension  "  in  the 
sense  of  dismissal,  for  the  plaintifif  himself 
in  his  plaint  makes  use  of  the  expression 
uboshur,  which  implies  a  complete  re- 
moval. 


The  other  objection  is  this.     The  plaint- 
iff sought  to  extend  the  period  of  limitation 
Sf^tfijl  Appeal  from   a   decision  passed  by    on  the  ground  that  fraudulent  accounts  were 

the  Judge  0/  Moorshedabad,  dated  the  2yih    delivered,   and   that   the    suit   was    brought 

jr        «>.       ^      .  ...  ,  ,    I  within  one  year  from  the  time  when   the 

May  1867,  affirming  a  decision  passed  by  *^^^^^    ,^^3    ^.^t    j^^^,,,^    ^^    ^^^^    and    t^^ 

f he  Deputy  Collector  0/ J ungeepore,  dated   zY^^^\\:iT\t    now    complains    of  the    way    in 


/he  22nd  January  i86j. 

Dhunput  Singh  Doogur  (Plaintiff), 
Appellant^ 

versus 

Ruhman  Mundul  (Defendant),  Respondent, 

•  ■ 

J/r.  /?.  T,  Allan  for  AppclKmt. 

l>aboo  Mohinee  Mohun  Roy  for 
Respondent. 

In  a  Mitt  against  an  agent  for  moneys  received  on 
^iaintiff'»  account,  in  which  defendant  set  up  a  plea  of 
InoHation,  plaintiff  souj^ht  to  extend  the  period  of 
Imtitatfon  on  l!ic  ground  that  fraudulent  accounts  were 
der.\*crcd  — 

Held  that  the  Judj^c  should  have  found  specifically 
nl^rn  the  fraud  was  first  known  tc  the  plaintiff;  limi- 

uu^  In  .uch  a  case  running  (under  Section  io.  Act  •  ^^at  a  fraud  had  been  Committed,  and 
\IV ..  1.59)  from  the  date  of  knowledge  of  the  fraud,  that,  when  he  had  the  means  of  knowledge, 
tot  merely  from  that  of  suspicion  of  the  fraud  or  of  ^  he  must  be  taken  to  have  knowu  of  the 


which  this  part  of  the  case  has  been  dis- 
posed of.  The  Judge  says  :  "  No  special 
*'  limitation  on  the  ground  of  fraud  can  be 
*'  allowed,  since  the  fact  of  suspension  is 
**  evidence  of  the  discovery  or  the  suspicion 
"of  fraud."  We  arc  of  opinion  that  this 
is  not  a  satisfactory  finding.  A  specific 
date  was  stated  by  the  plaintiff  as  the  time 
when  he  discovered  the  fraud,  and  the 
Judge  should  have  found  specifically  when 
the  fraud  was  first  known  to  the  plaintiff. 
The  Judge  says  that  at  the  suspension 
there  was  a  suspicion  of  fraud,  but  this  is  a 
very  different  thing  from  knowledge,  and 
it  is  knowledge,  not  suspicion,  which  is 
spoken  of  by  the  Statute  (Section  33  of 
Act  X.  of  1^59)  which  applies  to  this 
case. 

It  has,  however,  been  further  contended 
that,  as  it  is  found  as  a  fact  that  the  ac- 
counts were  delivered  before  Sawun  127a, 
the  suit,  which  was  not  commenced  till 
Bhadro  1273,  is  manifestly  too  late.  It  is 
argued  that»  when  the  accounts  were  deli- 
vered, the  plaintiff  had  the  means  of  know- 


diciivcry  of  accounts. 

Jl/arkhy,  J. — The  plaintiff  in  this  case 
sued  his  agent  in  the  Collector's  Court  for 
moneys  received  on  his  account.  The  de- 
fendant set  up  a  plea  of  limitation.  Both 
ihc  Lower  Courts  held  that  the  suit  was 
not  brought  within  one  year  of  the  termina- 
tion of  the  agency,  and  on  that  ground 
dismissed  the  suit. 

Vol.  IX. 


fraud.  But  we  cannot  give  our  assent  to 
either  of  these  propositions.  An  inspection 
of  the  accounts  would  in  many  cases  give 
no  information  as  to  the  fraud,  which  might 
be  only  discoverable  by  comparing  the  ac- 
counts with  other  sources  of  information. 
Nor  are  means  of  knowledge,  and  know- 
ledge in  a  general  sense,  identical.  Suppose 
a  large  mass  of  papers  and  accounts  to  be 
handed  over  by  an  agent  to  his  employer 
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it  may  be  that  by  a  long,  careful,  and  pa- 
tient examination  of  these,  a  fraud  would  be 
discovered,  and  the  employer  has,  therefore, 
in  his  hands  the  means  of  knowledge.  But 
how  can  it  be  said  that  means  of  knowledge 
is  in  such  a  case  equivalent  to  knowledge? 
On  the  other  hand,  we  do  not  at  all  mean 
to  hold  that  a  man  is  at  liberty  carelessly  to 
shut  his  eyes  to  information  within  his 
reach,  and  in  this  or  other  way  means  of 
knowledge  may  sometimes  be  very  properly 
said  to  be  equivalent  to  knowledge. 

We  have  no  doubt  that  this  is  the  true 
explanation  of  the  expressions  used  by  Mr. 
Justice  Morgan  in  the  case  which  has  been 
cited  from  the  3  Weekly  Reporter,  Act  X. 
Rulings,  121.  It  could  not  have  been  in- 
tended to  lay  down  as  an  abstract  proposi- 
tion that,  when  fraudulent  accounts  are 
delivered,  the  suit  must  be  brought  within 
one  year  from  the  date  of  delivery,  for  the 
Act  makes  a  most  clear  distinction  between 
the  delivery  of  the  accounts  and  the  disco- 
very of  the  fraud,  which  distinction  a  deci- 
sion in  the  sense  contended  for  would 
wholly  annihilate. 

The  case  will,  therefore,  be  remanded  to 
the  Judge  to  try  the  question  whether 
fraudulent  accounts  were  delivered  by  the 
defendant  to  the  plaintiff,  and,  if  so,  when 
the  fraud  was  first  known  to  the  plaintiff, 
and  he  will  dispose  of  the  question  of  limi- 
tation in  accordance  with  this  finding. 


The  2 7th.  February  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges. 

Notioe  under  Scctjon  316,  Act  VIII.,  1859-Scc- 
tion  ao,  Act  XIV.,  1859— Limitation. 

Case  No.  318  of  1867. 

Misullaneous  Appeal  from  an  order  passed 
by  (he  Judge  of  Hooghly,  dated  the  2gth 
August  i86*j^  reversing  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  i6th  March  1866. 

Obhoy  Churn  Dutt  (Judgment-debtor), 

Appellant, 

versus 

Modhoo  Soodun  Chowdhry  (Decree-holder), 

Respondent, 


Baboo  Tarucknath  Sein  for  Appellant. 

Baboos  Ashootosh  Dhur  and  Tarucknath 
Dutt  for  Respondent. 

A  notice  under  Section  216,  Act  VIII.  of  1S59,  calling 
upon  a  debtor  to  show  cause  why  a  decree  should  not 
be  executed  against  him,  is  a  proceedings  wtthro  the 
meaning  of  Section  20,  Act  XIV.  of  1859,  and  the  debt- 
or's period  of  limitation  for  a  new  trial  runs  from  the 
date  of  service  of  such  notice. 

Lochy  J. — This  case  was  remanded  by 
the  High  Court  on  the  appeal  of  the  present 
special  appellant,  with  direction  to  the 
Lower  Court  to  determine  two  points  :  /j/, 
whether  the  petitioner  was  entitled  to  a  re- 
hearing of  his  case  under  Section  119;  and, 
2nd,  should  this  point  be  given  against  him, 
the  Court  should  determine  from  evidence 
whether  the  notice,  alleged  to  have  been 
issued  after  execution  was  applied  for  in 
October  1863,  was  served  according  to  law. 

The  respondent  purchased  a  decree 
obtained  by  Mr.  Runsay  against  the  special 
appellant  on  28ih  March  1862,  and  had 
his  name  substituted  in  September  1863. 
On  :7th  September  1863,  he  applied  for 
the  service  of  notice  under  Section  216,  and 
the  report  of  the  Nazir,  dated  9th  October 
1863,  shows  that  it  was  served.  On  xjth 
February  1864,  the  decree-holder  was 
directed  to  proceed  with  the  execution  of 
his  decree,  and,  failing  to  take  any  steps,  it 
was  struck  off  on  28ih  April  1864.  The 
present  application  was  made  on  12th 
December  1865,  and  on  the  issue  of  notice 
the  debtor  appeared  and  urged  that  no  notice 
had  been  served  upon  him  before  the  ex  parte 
decree  was  obtained,  and  he,  therefore, 
prayed  that  the  case  might,  under  the 
provisions  of  Section  1x9,  be  admitted  to  a 
re-hearing ;  and  he  further  denied  that  any 
steps  to  execute  the  decree  had  been  taken 
till  the  present  proceedings  in  execution  were 
issued,  and  having  made  this  application:  for 
a  re  hearing  of  the  case  within  30  days  after 
process  for  enforcing  judgment  had  been 
taken,  he  was  entitled  to  have  it  admitted. 


On  remand,  the  Courts  below  have  found 
that  the  notice  under  Section  216,  returned 
by  the  Nazir  on  9th  October  1863,  was  duly 
served;  that  there  was  no  ground  for  dis- 
crediiing  the  witnesses  on  this  point ;  and 
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that,  as  no  application  for  re-hearing  had  been 
made  till  1866,  the  applicant  was  clearly 
out  of  Couft. 

It  is  now  contended  before  us  that  a  notice 
under  Section  216  is  not  a  process  to  enforce 
judgment  as  contemplated  in  Section  119 
The  words  of  the  law  are  :  ^'  The  defendant 
'"  may  apply  within  a  reasonable  time  not  ex- 
*'  ceeding  30  days  after  any  process  for  enforc- 
**  ing  the  judgment  has  been  executed/'  By 
the  Fall  Bench  Ruling  of  nth  September 
1866,  VL  Weekly  Reporter,  page  99,  it  was 
held  that  the  issue  of  a  notice  by  the  Court 
under  Section  216  was  a  proceeding  within 
the  meaning  of  Section  22,  Ad  XIV.  of 
1859,  ^  enforce,  or  to  keep  in  force,  a  decree ; 
and  the  Full  Bench  Ruling  of  3rd  February 
186S,*  quoted  by  special  appellant  in  support 
of  his  plea,  is  not  in  any  way  opposed  to  the 
\iew  taken  by  the  Court  in  its  previous 
raling.  In  the  latter  judgment,  the  Court 
held  that  process  of  attachment,  and  not 
actual  sale,  of  the  debtor's  property  was  a 
process  in  execution,  and  the  period  of  30 
days  would  begin  to  count  from  the  date  of 
attachment ;  and  the  rule  laid  down  by  the 
Court  was  ''that,  as  soon  as  execution  of 
"  some  process  or  writ  against  the  defend- 
'*  ant  has  apprised  him  of  the  fact  of  the 
**  decision,  he  is  bound  thereupon  to 
*' apply  to  the  Court  within  15  days  (in 
*•  aM  X.  suits,  and  30  dars  in  suits 
•-  before  the  Civil  Courts)  for  a  new  trial." 
Now,  the  notice  under  Section  216,  calling 
upon  the  debtor  to  show  cause  why  the 
decree  should  not  be  executed  against  him, 
gave  him  ample  notice  of  the  fact  of  a 
judgment  existing  against  him  which  was 
about  to  be  enforced  ;  and  we  think  he  was 
bound  to  have  applied  for  a  new  trial  within 
30  days  from  the  service  of  such  notice,  and 
that  he  cannot  excuse  his  neglect  in  not  so 
applying  by  pleading  that  no  writ  was 
issued  for  the  attachment  of  his  property  or 
person.  We  concur,  therefore,  with  the 
Judge  that  special  appellant  is  not  entitled 
to  a  new  trial. 

The  plea  of  limitation  is  urged  against  the 
execution  of  this  decree,  but  as  the  proceed- 
ings taken  in  1863  have  been  held  to  be 
bond  fide^  and  the  present  application  is 
within  three  years  from  that  time,  this  plea 
must  also  be  rejected.  The  appeal  is  dis- 
missed with  costs. 


See  supra,  p.  236. 


The  28th  February  i868. 

Present : 

The  Hon  ble  W.  S.  Seton-Karr  and  Dwarka- 
nath  Mitter,  Judges. 

Measurement  by  proprietor  of  a  farmed  estate-^ 
Section  9»  ActZ.,  18S9. 

Case  No.  1850  of  1867  under  AA  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Rajshahyey  dated  the  loth  June 
i86j,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
28th  March  i86y. 

Ranee  Krishto  Motee  Debia  ((Plaintiff), 

Appellant, 

versus 

Ram  Nidhee  Sircar  and  others  (Defendants)^ 

Respondents, 

Baboo  Debendro  Narain  Bose  for 
Appellant. 

Baboos  Nubo  Kishen  Mookerjee  and  Lukhee 
Churn  Bose  for  Respondents. 

A  proprietor  of  an  estate  is  not  barred  from  measure- 
ment by  the  fact  of  its  being:  teased  to  a  third  party  ; 
nor  is  a  proprietor  bound,  under  Section  9,  Adl  X.,  1859, 
to  show  that  he  is  in  atftual  receipt  of  the  rents  at  the 
time  when  he  applies  to  measure  the  land. 

Seton-Karr,  7.— The  decision  of  the 
Judge  in  this  case  is  erroneous  in  law. 

The  plaintiff  sought  the  assistance  of  the 
Court  to  measure  a  mehal,  and  was  resist- 
ed by  the  ryots  on  the  ground  that  the 
mehal  was  an  ijara,  and  that  the  plaintiff, 
the  applicant  for  aid  in  measurement,  was 
not  in  the  receipt  of  the  rents. 

The  Deputy  Collector  overruled  this  plea, 

because  the  plaintiff  was  the  admitted  pro- 
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prietor   of  the   roehal,    and   the   ijara  was 
about  to  terminate. 

On  appeal,  the  Judge  ruled  that  the 
plaintiff  not  being  at  the  time  of  his  appli- 
cation in  the  receipt  of  the  rents,  and  the 
mehal  being  leased  to  a  third  party,  the 
plaintiff  had  no  right  to  ask  the  aid  of  the 
Court. 

In  appeal  before  us,  two  decisions  of  tiiis 
Court  have  been  quoted  by  the  respondent 
in  favor  of  the  Judge's  decision  :  Weekly 
Reporter,  Volume  Vll.,  page  41  ^,  and  Weekly 
Reporter,  Volume  VIII.,  page  12.  The 
latter  of  these  decisions  refers  to  Section 
ip  of  A6t  VI.  of  1862,  and  not  to  Section 
-9,  which  is  now  before  us.  The  other  deci- 
sion, at  first  sight,  might  seem  to  counte- 
nance the  contention  of  the  respondent ;  but, 
on  looking  closely  into  that  case,  it  appears 
that  the  judgment  proceeded  on  the  ground 
that  the  plaintiff  was  seeking  to  establish 
his  actual  title,  which  was  disputed,  under 
pretence  that  he  had  a  right  to  measure  the 
land,  and  the  Judges  held  that  "  Section 
"9  was  never  intended  to  give  a  parly  a 
"  right  to  sue  for  possession  of  land  under 
"  color  of  an  assertion  that  he  had  a  right 
"  to' measure." 

In  the  case  before  us,  the  plaintiff's  title 
and  position  are  undisputed  ;  he  is  the  actual 
proprietor  of  the  mehal ;  and  we  do  not 
think  that  he  was  barred  from  measurement 
by  a  lease  which,  it  appears  in  this  instance, 
was  on  the  point  of  terminating. 

The  decree  of  the  Judge  is  set  aside,  and 
that  of  the  Deputy  Collector  is  restored, 
Ihp  appeal  being  decreed  with  costs  and 
interest. 

Mitter,  J.—\  wish  to  add  that  the  words 
of  Section  9  are  clearly  in  favor  of  the 
special  appellant.  A  man  who  is  the  ad- 
mitted proprietor  of  a  mehal  is  not  bound  to 
show  that  he  is  in  actual  receipt  of  the  rents 
at  the  time  when  he  applies  to  measure  the 
land.  The  words  "  in  receipt  of  the  rents" 
have  no  reference  10  the  first  part  of  the  Sec- 
tion, i'.  e,,  to  the  words  "proprietors  of 
tenures  and  estates,"  but  to  the  words  "other 
persons,'  or  other  than  those  who  are  ad- 
mittedly proprietors  of  the  mehal  or  tenure 
within  which  the  lands  to  be  measured  are 
situated.  The  conjunction  "or"  is  disjunc- 
tive, and  not  copulate. 

I  concur  in  the  order  decreeing  the 
appeal. 


The  28th  February  1868. 

Present : 

The  Hon'hle  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Mortgage— Contesting:  a  mortgage,  yet  payinc^ 
up  mortgagee's  lien^Onns  proband!. 

Case  No.  1727  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugulpore,    dated  the    28ih 
February  i86y,  reversing  a  decision  passed   j 
by  the  Principal  S udder  Ameen  of  thai    \ 
J,      District,  dated  the  2*jth  January  1866, 

Toolsee  Dult  Misser  and  others  (Defendants), 

Appellants^ 

versus 

BrojoMohunThakoor  and  another  (PlainlifFs), 

Respondents, 

Mr.  R.  V.  Doyne  and  Baboo  Romesh 
Chunder  Mitter  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Unnoda 
Per  shad  Banerjee  for  Respondents. 

Where  plaintiff,  suing  to  obtain  certain  property  un- 
encumbered by  a  previous  mortgage,  pays  Into  Court 
the  amount  due  under  the  lien  of  defendant  as  mort- 
gagee, and  states  that  he  has  no  objection  to  the  sum  | 
being  appropriated  to  the  paymentof  that  lien,  he  has 
no  cause  of  action  as  against  defendant. 

Plaintiff  alleging  that  an  attachment  subsisted,  and 
that,  therefore,  the  mortgage  under  which  defendant 
claims  is  invalid,  is  bound  to  prove  his  allegation,  and 
the  onus  is  not  discharged  by  showing  that  attachment 
was  made  some  years  previous  to  the  alienation. 

Kemp,  J. — Several  points  have  been 
taken  by  the  learned  Counsel  Mr.  Doyne  for 
the  special  appellant.  The  special  respondent 
wishes  to  obtain  the  property  in  dispute 
unencumbered  by  the  previous  mortgage. 
We  find,  on  turning  to  the  record,  that  the 
special  respondent,  the  day  after  the  present 
suit  was  instituted,  paid  into  Court  the 
I  amount  due  under  the   special  appellant's 
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1  lien,  and  on  being  questioned  by  the  Court, 
I  the  special  respondent  stated  that  he  had 
i  no  objection  to  this  sum  being  appropriated 
^  to  the  payment  of  the  special  appellant's  lien. 
■  In  fact,  the  mortgage  of  the  special  appel- 
lant having  been  fully  satisfied  by  the  vo- 
luntary act  of  the  special  respondent,  the 
latter  has  no  cause  of  action  as  against  the 
special  appellant,  and  the  suit  on  that 
ground  alone  ought  to  have  been  dismissed, 
without  going  into  the  merits. 

The  Judge  is,  in   our  opinion,   wrong  in 
"  throwing  the  onus  on  the  special  appellant 
of  proving  that  no  attachment  subsisted   at 
the  time  his  lien  was  created. 

li  is  the  allegation  of  the  special  respond- 
ent that  an  attachment  subsisted,  and  that 
consequently  the  mortgage  under  which  the, 
special  appellant  claims  is  invalid.  The' 
plaintiff  (special  respondent)  was  bound  to 
prove  this;  and  he  could  have  had  no 
difficulty  in  doing  so  by  moving  the  Court 
under  the  provisions  of  Section  138  of  the 
Code  of  Civil  Procedure  to  send  for  the  pro- 
ceedings in  the  execution-stage,  which-would 
have  clearly  shown  when  the  attachment  was 
made,  and  when  it  was  withdrawn. 

Any  private  alienation   by  sale,  gift,    or 
otherwise    during    the    continuance    of    the 
attachment   would  be  null  and  void  under 
the   provisions   of   Section    240,  Act    VII 1. 
of  1859.     But  it  does  not  follow  that  because 
attachment  was  made  in  1862,  that  the  attach- 
ment so  made  subsisted  some  years  after- 
wards when  the  alienation  was  made.     We 
also  find  that,  although  the  onus  was  not  on 
tlie  special    appellant,    he   oflFered  evidence 
to  prove  that  the  attachment  had  been  re- 
moved, which  the  Judge  refused  to  receive. 
The  plaint,  too,  does  not  raise  the  plea  that 
lh€  attachment  was  subsisting  at  the  time 
of  the  alienation   under   which   the  special 
^pellant  claims,  and  that,  therefore,  such 
alienaiion  is  null  and  void.     The  Judge  is 
also  clearly  wrong  in  holding  that,  because 
tlie  mortgage-deed  provides  that,  i:i  the  event 
^the  mortgaged  premises  being  sold,  and  not 
wing  sufficient  to  meet  the  debt,^  the  person 
jind  other  property  of  the  mortgagor  would 
»e  liable,  the  mortgagee  must  be  considered 
to  have  waived  his  right  under  the  mortgage, 
™  that  he  cannot  follow  that  propeity  into 
whosoever  hands  ifmiy  have  passed. 

The  decision  of  the  Judge  is  reversed  and 
"^  appeal  decreed,  the  suit  of  the  special 
respondent  (plaintiff)  being  dismissed  with 
coits  in  all  the  Courts  bearing  interest. 


The  29th  February  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Appointment  of  Peons—Act  V.  (B.  C),  1863. 

Case  No.  643  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Officiating  Judge  of  Backet  gunge ^ 
dated  the  13th  July  1867, 

Gooroo  Dyal  Singh,  Petitioner^ 

Bahoos  Chunder  Madhuh  Ghose^  Mohinee 
Mohun  Roy,  Sreenath  Banerjee,  and 
Bungshee  Dhur  Scin  for  Appellant. 

By  Act  Y.  (B.  C),  1S63,  the  appointment  of  peons 
is  vested  in  the  Nazir  subject  to  the  approval  of  the 
Judge,  by  whatever  title  desig^natcd  (Sections  3,  12), 
and  no  superior  authority  is  competent  to  control  such 
appointments  or  to  restrict  the  choice  of  the  Nazlr. 

JacksoUy  J. — It  seems  to  me  that  the 
interference  of  the  Judge,  and  the  whole- 
sale removal  of  the  five  peons  on  the  ground 
that  the  claims  of  certain  abolished  chup- 
rassies  had  not  been  considered,  was  wholly 
unwarranted. 

By  the  Bengal  Act  V.  of  1S63,  the  ap- 
pointment of  peons  in  the  Civil  Court  is  vest- 
ed in  the  Nazir,  subject  to  the  approval  of  the 
Judge,  by  whatever  title  he  be  designated 
(Sections  3  and  12);  and  I  am  not  aware 
that  any  superior  authority  whatever  is 
competent  to  control  such  appointments, 
or  to  restrict  the  choice  of  the  Nazir  in 
any  way  whatever,  the.  intention  of  the 
framers  of  the  Act  being  manifestly  that 
the  selection  of  proper  agents  should  rest 
with  the  person  under  whose  direction  they 
were  to  act. 

The  order  of  the  Julge  is,  therefore,  set 
aside. 
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The  29th  February  1868. 

Present  : 

The  Hon'ble  0.  Loch  and  C.  Ilobhouse, 

Judges. 

Mahomedan  minors — Letters  of  administra- 
tion— Act  XL.  of  1858— Propinquity  of  rela- 
tionship or  fitness. 

Case  No.  519  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/ the  2^-PergunnahSy  dated 
the  gth  September  i86y, 

Akima  Bibee,  Appellant^ 

versus 

Azeem  Sarung,  Respondent. 

Baboo  Poor  no  Chunder  Shorn  e  for 
Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

Act  XL.  of  1853  comprises  the  cases  of  all  minors  not 
under  the  Court  of  VVaris,  and  not  beings  Kuropean 
British  subjects,  and  acts  irrespective  of  the  Maho* 
medan  Law,  which  can  be  no  gfuide  to  the  Civil  Court  in 
determining^  whether  an  apph'cant  should  or  should  not 
have  letters  of  administration. 

Section  7  looks  as  much  to  the  fitness  of  the  relative 
as  to  his  propinquity,  and  when  t-«vo  relatives  claim  the 
rijfht  to  administer,  the  Court  is  at  liberty  to  disregard 
the  latter  qualification  anJ  look  to  the  former. 

Lochj  y. — This  is  an  application  for  let- 
ters of  administration  under  the  provisions 
of  Ad  XL.  of  1S58.  The  petitioner  is  the 
uncle  and  father-in-law  of  Jaigum  Bibee, 
the  daughter  of  his  brother  Nuzzur  Maho- 
med. Jaigum  Bibee  is  still  a  minor,  and 
before  us  her  mother  Akima  objects  to  the 
applicant  being  made  manager,  as  there  ap- 
pears to  be  a  dispute  regarding  the  share  in 
the  joint  property  to  which  each  of  the 
brothers  was  entitled. 

Before  us  it  is  urged  that,  under  the 
Mahomedan  Law,  the  mother  is  entitled  to 
the  custody  of  her  minor  daughter  till  she 
arrive  at  puberty.  This  may  be  the  case 
ordinarily,  but  it  does  not  follow  that,  when 
marriage  takes  place,  she  would  still  be 
entitled  to  that  custody.  Be  this  as  it  may, 
the  custody  of  the  child  is  not  the  question 
before  us,  but  the  administration  of  her 
estate.  Now,  Act  XL.  of  1858  was  enacted 
to  make  better  provision  for  the  care  of  the 
persons  and  properly  of  minors  not  brought 
under  the  superintendence  of  the  Court  of 


Wards,  and  not  being  European  British  sal>- 
jects.  The  law,  therefore,  comprises  tlie 
cases  of  all  minors  not  coming  within  one 
or  other  of  these  two  classes,  and  acts  altog^e- 
ther  irrespective  of  the  Mahomedan  La^jr. 
and  that  law  can  be  no  guide  to  us  in  deter- 
mining whether  the  applicant  should,  or 
should  not,  have  the  certificate  prayed  for. 

It  is  then  urged  that,  under  the  provisions 
of  Section  7  of  the  Ad,  the  nearest  0/  kin 
to  the  minor  is  entitled,  where  there  is  no 
deed  or  will  appointing  a  manager,  to  receive 
the  certificate.  But  the  law  does  not  saj 
so.  It  says  that  if  there  be  no  person  en- 
titled under  a  will,  or  if  such  person  be 
unwilling  to  undertake  the  trust,  and  there  Is 
any  near  relative  of  the  minor,  who  is  will- 
,ing  and  fit  to  be  entrusted  with  the  charg-e 
of  the  property,  the  Court  may  grant  a 
certificate  to  such  relative.  The  law  looks 
as  much  to  fitness  of  the  relative  as  to  his 
propinquity;  and  where  two  relatives  claim 
the  right  to  administer,  the  Court  is,  we 
think,  at  liberty  to  disregard  the  latter 
qualification,  and  look  rather  to  the  former. 

From  the  evidence,  it  appears  that  the  girl 
is  living  with  her  father-in-law,  and  the 
Judge,  in  giving  him  the  certificate  of  ad- 
ministration, was  probably  led  to  do  so  from 
the  consideration  that  he  was  better  qua- 
lified than  the  mother  to  look  after  ihe 
properly.  We  see  no  sufficient  grounds 
for  interfering  with  the  order  made  in  this 
case,  and  dismiss  the  appeal  with  costs. 


The  29lh  February  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Limitation-;-Clause  16,  Section  i,  Act  XIV.,  1859 
—Sums  overdrawn  by  a  Gomashta—Set-off. 

Case  No.  1615  of  1867. 

Special  Appeal  from  a  decision  passed  6y 
the  Judge  of  Dacca,  dated  the  Sth  April 
i86y,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  T>is^ 
tricty  dated  14th  August  rS66, 
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Kalee  Kishen  Paul  Chowdhry  (Plaintiff), 

Appellaniy 

versus 

Mossaiput  Jugut  Tara  and  others  (Defend- 
ants), Respondents, 

Bahoos  Romesh  Chunder  Mitter  and  Bama- 
churn  Banerjee  for  Appellant. 

Bahoos  Kallee  Mohtin  Doss  and  Kallee 
Kishen  Sein  for  Respondents. 

lo  a  suit  against  tlie  heirs  of  a  gfomashta  to  recover 
tbc  a^greg'ate  amount  of  certain  sums  of  money  over- 
drawn from  time  to  time  by  the  g^omashta  to  the  date 
of  his  death,  less  the  salary  due  to  the  ^omashta 
dnniMr  the  whole  period  of  his  incumbency  -Held 
[by  Kemp,  y.,  dismissing  the  appeal)  that,  in  the  ab- 
sence of  any  stipulation  between  the  parties  that  the 
sabry  of  the  deceased  was  to  be  set  off  at  all  ao^ainst^ 
the  items  overdrawn,  the  claim  for  recovery  of  such 
of  tlic  items  as  were  drawn  more  than  6  years  previ- 
ous to  the  institution  of  the  suit  was  barred  by  Clause 
1^  Section  i.  Act  XIV.,  1859. 

Held  by  yacison,  J.,  contra. 

Jackson,  y. — The  plaintiff  sues  to  recover 
^*  aggregate  amount  of  certain  sums  of- 
monev  from  lime  to  time  taken  bv  his 
gomasbta  from  the  year  1265  to  the  date 
of  his  death,  deducting  therefrom  the  total 
amount  of  salary  due  to  the  gomashta. 
The  defendants  are  the  heirs  of  the  go- 
mashta. 

The  fact  of  the  money  being  taken,  and 
of  the  salary  being  due,  has  been  found 
by  the  Lower  Appellate  Court.  But  it  is 
said  that  the  Lower  Appellate  Court  has 
erroneously  applied  limitation  to  the  sums 
taken  by  the  gomashta  in  the  years  1265 
and  1266.  That  Court  has  held  that  what- 
ever was  due  at  the  end  of  the  year  r266 
IS  barred  and  must  be  deducted  from  the 
claim.  The  plaintiff  contended  that 
tbat  sum  is  not  barred  as  the  salaries  for 
ihe  following  years  should  have  been  set 
off  against  that  sum. 

It  appears  to  me  that  this  Court  should 
not  in  any  way  favor  the  plea  of  limitation. 
When  the  law  applies,  it  must  have  its 
coarse;  but,  if  upon  the  ordinary  system  of 
taking  accounts  between  master  and  servant, 
^e  salary  of  each  year  as  it  fell  due  would 
^ve  been  set  off  against  the  sums  appro- 
priated by  the  gomashta,  it  would  be  more 
consonant  with  equity  to  adopt  that  course 
^  account  than  lo  hold  that  the  salary  of 
ttch  year  was  lo  be  set  off  only  against 
J>«  debt  of  each  year,  and  thus  allow  a 
large  portion  of  the  debt  to  be  barred  from 


recover}'.  There  does  not  appear  to  have 
been  any  misappropriation.  The  gomashta 
was  allowed  from  time  to  time  to  take  what- 
ever sums  of  money  he  required  from  the 
treasury  of  his  master.  These  had  to  be 
repaid;  and  it  seems  to  be  admitted  that  the 
first  item  from  which  the  master  would  re- 
pay himself  was  the  servant's  salary.  It 
seems  to  me  that  there  was,  in  fact,  a  run- 
ning account  between  the  master  and  ser- 
vant, and  that,  if  the  servant  had  overdrawn 
what  was  due  for  his  salary  in  the  year 
1266,  the  sum  which  was  due  for  his  salary 
at  the  end  of  1267  would  be  credited  at  the 
end  of  that  year  against  what  had  been 
overdrawn  at  the  end  of  1266;  and,  if  a 
balance  still  remained,  that  the  amount  due 
for  the  salary  of  the  year  1268  would,  at 
the  end  of  the  year  1268,  be  credited  against 
that  balance :  and  similarlv.  if  a  balance  skill 
remained,  the  salary  for  the  year  1269 
would,  at  the  end  of  that  vear.  be  also  ere- 
ditcd  against  that  balance,  and  similar  cre- 
dits of  salary  due  at  the  end  of  each  year, 
or  whenever  the  salary  fell  due,  would  con- 
tinue to  be  made  against  the  oldest  standing 
debt.  If  this  is  the  correct  view  of  the 
law,  the  manner  in  which  the  Lower  Appel- 
late Court  has  taken  the  accounts  is  erro- 
neous. The  principle  in  law  upon  which 
I  think  this  is  the  correct  mode  of  taking 
the  accounts  is  the  right  of  the  creditor 
to  appropriate  sums,  however  paid,  in  re- 
duction of  debt  to  whatever  portion  of  the 
debt  he  pleases,  so  long  as  the  debtor  does 
not  distinctly  state  that  the  sums  so  paid 
are  paid  against  a  particular  debt. 

I  would  reverse  the  Judge's  decision,  and 
on  the  account,  as  1  hold  it  should  be  taken, 
would  find  that  no  portion  of  the  gomashta's 
debt  is  barred  by  limitation,  and,  there- 
fore, 1  would  decree  the  plaintiff's  claim 
with  all  costs. 

As  there  is  a  difference  of  opinion  on  the 
law,  the  opinion  of  Mr.  Justice  Kemp  will 
prevail,  and  this  appeal  be  dismissed  with 
costs. 

Kemp,  J, — I  cannot  concur  in  the  judg- 
ment of  my  learned  colleague.  1  would 
confirm  the  decision  of  the  Lower  Appellate 
Court  which,  I  may  observe,  confirms  that 
of  the  Court  of  first  instance. 

The  view  taken  by  Mr.  Justice  Jackson  of 
the  application  of  the  Statute  of  Limitation 
lo  the  facts  of  this  case  as  admitted  between 
the  parties  or  substantiated  by  reliable  evi- 
dence   is   wholly    different    from   the  plea 
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raised  by  the  plaintiflF,  special  appellant,  in 
the  Lower  Appellate  Court. 

I  proceed  to  state  briefly  the  nature  of 
the  suit  as  gathered  from  the  pleadings, 
which  I  have  consulted  in  the  original 
vernacular. 

The  plaintiff  is  a  mohajun.  He  sues  the 
heirs  of  a  deceased  gomashta,  by  name 
Muthooranath  Paul,  on  the  allegation  that 
the  said  gomashta  overdrew  from  the 
funds  of  three  gudJees  under  his  charge, 
at  various  dates,  from  the  year  of  his  ap- 
pointment in  1265  to  the  date  of  his  death 
in  1269,  an  aggregate  sum  of  Rupees  1,645, 
omitting  fractions.  From  this  sum.  the 
plaintiff  gives  credit,  on  account  of  salary 
during  the  whole  period  of  the  deceased 
gomashta's  incumbency,  Rupees  560,  and 
his  claim  is  for  tlie  balance  or  Rupees  \,o?)'^, 
date  of  institution  of  suit  being  17th  Chyet 
1272  B.  S. 

In  his  plaint,  the  plaintiff  stales  that,  as 
there  was  no  stipulated  term  within  which 
the  sums  so  overdrawn  were  to  be  repaid, 
his  cause  of  action  for  the  whole  sum  so 
overdrawn,  which  ranges  over  five  years, 
arose  on  the  day  after  the  death  of  the 
gomashta,  or  on  the  25th  Bysack  1270. 

Both  the  Lower  Courts  have  held  that 
Clause  16,  Section  i,  Act  XIV.  of  1859, 
applies  to  this  suit,  and  that,  on  the  date  of 
institution  of  suit,  /'.  e.y  the  17th  Chyet 
1272  B.  S.,  the  moneys  overdrawn  in  J265 
and  1266  were  barred  by  lapse  of  time. 
A  decree  was  given  in  part  of  the  sum 
claimed  or  for  sums  overdrawn  in  the  years 
1267,  1268,  and  1269,  after  deducting  the 
salary  due  to  the  late  gomashta  for  tho.se 
three  years  up  to  date  of  death. 

In  appeal  to  the  Judge,  the  plaintiff, 
special  appellant,  appealed  on  one  ground 
alone,  which  I  translate  from  his  petition 
of  appeal  in  the  vernacular,  viz.  :  "  It  is 
"  not  customary  to  recover  in  cash  sums 
"  overdrawn  by  a  gomashta  as  long  as  he 
"  is  in  the  service.  Muthooranath  Paul  was 
**  in  service  up  to  date  of  his  death,  ergo 
*'  my  cause  of  action  arose  from  the  date 
"  of  his  death.  The  Principal  Sudder 
*'  Ameen  has  overlooked  this,  and  has  cal- 
'*  culated  the  period  from  which  limitation 
"  runs  from  the  dale  of  each  item  over- 
*'  drawn." 

Before  us,  the  pleader  of  the  special  ap- 
pellant abandons  this  plea  altogether,  and 
raises  an  entirely  new  one,  which  has  found 
favor  with  my  learned  colleague. 


I  am  clearly  of  opinion  that,  as  there  was 
no  stipulation  between  the  parties  that    the 
salary   of   the    deceased    gomashta  was     to 
be  set  off  at  all  against  the  items  overdrawn 
by  him,  much  less  that. the  salary  due   for 
the  whole  period  of  his  service  was  to   be 
set  off  against  the  oldest  claim  in  point   of 
date  on  account  of  sums  overdrawn  bv  him 
so  as  to  evade  the  Statute  of  Limitations, 
the  concurrent  opinion  of  the  Lower  Courts 
which  is  based  upon  the  pleadings  and  alle- 
gations before  them  is    the  correct  one.      I 
would   dismiss  this   appeal   with   costs  and 
interest. 


The  2nd  March  186S. 
Present : 

The  Hon'ble  11.  V.  Bayley  and  Dwarkanath 

Milter,  Judges, 

Jurisdiction— Damagfes  caused  by  iUegal  remov- 
al of  crops. 

Cases  Nos.  1287,  13 14,  and  1451  of  1S67. 

Special  Appeals  from  a  decision  passed  /»y 
the  Principal  Sudder  Ameen  of  Tipperah^ 
dated  the  16th  March  i86y,  reversing  a 
decision  passed  hy  the  Moonsiff  of  thai 
District y  dated  the  i^^h  December  rS66. 

Ram  Jcebun  Koyee  (Plaintiff).  Appe/tan/, 

versus 

Shahazadee  Begum  and  others  (Defendants), 

/Respondents. 

Bahoo  Nuleet  Chunder  Sein  for  Apoellant. 
I    Baboo  Sf  eenath  Banerjee  for  Respondents. 

I  A  Court  of  Small  Causes  has  jurisdiction  in  a  suit  for 
I  the  recovery  of  damag^es  under  500  rupees  sustained  by 
I  the  illegal  removal  of  crops,  and  no  special  appeal  lies. 
A  Lower  Appellate  Court  should  not  decline  jurisdiction 
in  such  a  case,  if,  for  the  purpose  of  deciding  upon 
plaintifT's  claim,  it  is  necessary  to  gfo  into  the  question 
of  the  title  of  the  zemindars,  althoug^h  the  decree  would 
be  only  binding  quoad  the  subject-matter  of  the  suit, 
/.  e.,  the  value  01  the  crops. 

P^U'liVi  y* — The  pleaders  of  both  parties 
admit  that  these  three  cases  will  be  governed 
by  one  and  the  same  decision  in  special 
appeal. 

The  first  objection  is  made  by  the  re- 
spondent, and  is,  that,  as  this  was  a  suit  for 
the  recovery  of  damages  under  500  rupees 
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tDStained  by  illegal  removal  of  crops  under  ; 
a  false  pretence  of  legal  distraint,  the  juris-  ' 
diction  was  that  of  the  Small  Cause  Court, 
and  no  special  appeal  will  lie.  We  think  ; 
thatf  looking  to  the  Full  Bench  decision  of  < 
the  26th  August  1863,  page  127,  there  is  no  1 
special  appeaL  , 

The  plaintiff  sues    for  crops  wrongfully  \ 
carried  away.    The  Lower  Appellate  Court  I 
held  it  had  no  jurisdiction,  as  the  circum-  , 
stances  of  the  case  showed  the  title  of  two  ze-  < 
mindars  was  involved.    We  think  the  Lower ! 
Appellate    Court    was    wrong   in   declining  1 
jurisdiction.     If,  for  the  purpose  of  deciding 
whether  plaintiff  was  entitled  to  a  verdict,  ; 
it  was  necessary  to  go   into  the   question  | 
of  the  title   of   the   zemindars,  the   Lower 
Appellate     Court     should    have    done    so, 
although  the  decree  would,  of  course,  have.| 
been  only  good  and  binding  quoad  the  sub-  1 
ject-matter  of  suit,   viz.y   the   value   of  the  I 
crops. 

In  this  view,  we,  acting  under  Section  1 5 
of  the  Charter,  return  the  case  to  the  Lower 
Appellate  Court  to  be  re-tried  with  re- 
ference to  the  above  remarks. 


the  High  Court  under  Section  231,  a  miscellaneous 
appeal  cannot  be  entertained. 

Hohhouse.  J. — ^Thkre  has  been  some 
irregularity  in  the  proceedings  in  this  case; 
but  in  substance  the  Court  below  has  held 
an  enquiry  under  Section  129  of  the  Code 
of  Civil  Procedure,  and  a  regular  appeal  lies 
to  this  Court  under  Section  331,  and  the 
case  is  not  one,  therefore,  that  we  can  enter- 
tain and  determine  as  a  miscellaneous  appeal. 

The  case  is,  therefore,  struck  off  the 
Miscellaneous  Bench,  and  one  month's 
time  is  given  to  appellant  to  appeal  on  full 
stamp  to  the  proper  Bench.  Costs  of  this 
proceeding  to  follow  the  ultimate  decision 
of  the  appeal. 


The  2nd  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges. 

MiaceUaneoQS  appeal— Sections  229  and  23I1 
Code  of  Civil  Procedure. 

Case  No.  543  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Jessore^ 
dated  the  jrd  August  j86y, 

Gooroo  Doss  Roy  (Decree-holder), 
Appellant^ 

versus 

PaQchanun  Bose  and  another  (Judgment- 
debtors),  Respondents, 

Baboo  Kishen  Succa  Mookefjee  for 
Appellant. 

liahos  Onookool  Chunder  Mooherjee,  Sree- 

nath  Doss,  and  Romanath  Bose  for 

Respondents. 

r^S?*'*  *o  enquiry  has  been  held  under  Section  229, 
t^«K  of  CivU  Procedure,  and  a  regular  appeal  lies  to 

Vol.  IX. 


The  2nd  March  1868. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges. 

Alienation  of  ancestral  property. 

Case  No.  1229  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Chota  Nag- 
pore ,  dated  the  i6th  March  t86*jy  affirm- 
ing  a  decision  passed  by  the  Deputy 
Commissioner  of  that  District,  dated  the 
yth  July  1866. 

Buraik  Chuttur  bingh  and  another 
(Plaintiffs),  Appellants, 

versus 

Greedharee  Singh  and  others  (Defendants), 

Respondents. 

Baboo  Sham  Lall  Mitter  for  Appellants. 

Baboo  Bhowanee  Churn  Dull  for 
Respondents. 

An  alienation  made  by  a  Hindoo  with  the  consent  of 
his  son  cannot  under  the  Mitakshara  be*  questioned 
by  the  grandson. 

Mitter,  J. — There  is  no  ground  of  special 
appeal  in  this  case.  If  the  petitioner  was 
in  existence  at  the  time  of  the  alienation  in 
question,  his  claim  is  clearly  barred  by  the 
Law  of  Limitation.  If  he  was  not,  he  cannot, 
under  the  Mitakshara,  question  an  alienation 
made  by  his  grandfather  with  the  consent  of 
his  father.  As  to  family-custom,  the  Lower 
Appellate  Court  has  distinctly  found  that  the 
petitioner  gave  no  evidence  to  support  his 
plea  as  based  thereupon.  We  reject  the 
appeal  with  costs. 
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The  2nd  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Milter,  Judges, 

Intenrenor  made  a  party  at  plaintifiTs 

request. 

Case  No.  778  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom^  dated  the  i^th 
January  i86j^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  2gth  May  1866, 

Sham  Chand  Ghose  Mundul  (Plaintiff), 

Appellant, 

versus 

Doya  Moyee  Mundalnee  and  others 
(Defendants),  Respondents. 

Baboo  Debendro  Narain  Bose  for  Appellant. 

No  one  for  Respondents. 

When  an  intervener  in  a  suit  to  recover  rent  is  made 
a  party  at  the  request  of  the  plaintiff,  the  latter  cannot 
afterwards,  by  special  appeal,  get  rid  of  the  effect  of 
his  own  act. 

Lochy  J. — Objection  is  taken  to  the 
order  of  the  Judge  making  Kangal  Mundul 
a  party  to  this  suit,  which  was  brought  by 
plaintiff  to  recover  rent  for  1271  at  an 
enhanced  rate  after  service  of  notice  against 
Bukronath  Mundul,  the  tenant,  and  another, 
the  son  of  Kangal  Mundul. 

Kangal  Mundul  intervened,  alleging  that 
he  was  the  real  ryot,  and  that  he  held  the 
lands  in  his  son's  name,  and  that  Bukronath 
had  no  interest  in  nor  possession  of  them. 

The  intervenor,  at  the  request  of  the 
plaintiff,  was  made  a  party  to  the  suit.  The 
Judge  is  wrong  in  saying  that  he  was  made 
a  party  under  Section  jj  of  Act  X.  of  1859. 
That  Section  is  quite  inapplicable  to  a  case 
like  this;  but,  as  Kangal  Mundul  was  made 
a  party  at  the  request  of  the  plaintiff,  the 
latter  cannot  now  get  rid  of  the  effect  of  his 
own  act. 

On  the  evidence,  the  Judge  finds  that  it  is 
quite  untrustworthy,  and,  therefore,  we  see 
no  grounds  for  admitting  the  special  appeal, 
which  we  dismiss. 


The  3rd  March  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,   and  the  Hon'ble  G.  Loch  and 
J.  B.  Phear,  Judges. 

Mahomedan  husband  —  Purchase  of  property 
in  name  of  wife  —  A  Judge's  functions— LesaJ 
presumptions — Legal  evidence. 

Appeal  No.  12  of  1867. 

Appeal  under*  Section  75  of  the  Letters 
Patent  of  the  High  Court,  dated  the 
28th  December  186^,  against  the  judg^ 
ment  of  the  Hon'ble  L.  S.  Jackson  and 
the  Hon'ble  G,   Campbell,  Judges  of  the 

•  High  Court,  dated  the  30th  of  July  i866y 
in  Special  Appeal  No .  336  of  1866,  from 
the  decision  of  the  Judge  of  Rajshahye, 
dated  the  16th  November  186^,  reversing 
the  decision  of  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  22nd 
May  J  866. 

Ranee  Surnomoyee,  Plaintiff  (Appellant 
before  the  Division  Bench),  Appellant, 

versus 

Luchmeeput  Doogur  and  others,  Defendants 
(Respondents  before  the  Division  Bench), 

Respondents. 

Baboos  Sreenath  Dass  and  Bhuggobntty 
Churn  Ghose  for  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Mohinee 
Mohun  Roy  and  Hem  Chunder  Banerjte 
for.  Respondents. 

Where  a  Mahomedan  husband  was  found  to  have  paid 
the  purchase-money  for  a  putnee-talook  standing  in  the 
name  of  his  wife,  it  was  held  that  his  having  been  in 
possession  of  the  money  was  primd- facie  evidence  that 
the  putnee-talook  belonged  to  himself,  and  not  to 
his  wife,  and  that  presumption  was  not  rebutted  by  the 
fact  that  he  purchased  the  putnee  in  the  name  of  his 
wife. 

A  Judge  in  this  country  is  Judge  both  of  law  and 
fact;  but  if,  in  deciding  upon  the  facts,  he  deals  im- 
properly with  the  presumptions  which  the  law  would 
raise,  he  commits  an  error  in  law  which  the  High  Court 
can  correct  in  special  appeal. 

When  a  Judge  decides  without  legal  evidefKre,  he 
commits  an  error  in  law. 
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The  following   are   the  judgments   of  the 
Division  Bench: —  i 

Jackson.  J. — I  HAVE  intimated,  in  the  j 
course  of  the  argument,  the  difficulty  which 
I  should  feel  in  reversing  or  setting  aside 
the  judgment  of  the  Lower  Appellate 
Court.  1  cannot  say  in  this  case  any  more 
than  I  could  say  in  a  similar  case  which 
was  before  us  to-day,  that  the  judgment 
or  decision  of  the  Zillah  Judge  was  alto- 
gether satisfactory.  Still  it  appears  to  me 
indisputable  that  the  Zillah  Judge  has,  whe- 
ther his  reasons  be  conclusive  or  not,  come 
lo  a  positive  finding  upon  the  single  issue 
of  fact  which  is  before  us  in  the  present 
case.  That  issue  is  whether  the  particular 
mehal  now  in  dispute  was  acquired,  as  it 
purports  to  have  been  acquired,  by  Kaimun- 
Dtssa  Beebee  or  by  her  husband,  who  is^ 
one  of  the  judgment-debtors.  It  is  not, 
as  it  seems  to  me,  a  separate  issue  in  the 
cause  whether  the  purchase-money  by  which 
the  property  was  acquired  was  the  pro- 
perly of  the  huiband  or  of  the  wife. 
But  the  source  whence  that  money  was 
derived  is  one  test,  and  a  very  important 
test,  as  to  the  character  of  the  purchase. 
It  has  been  laid  down  by  the  Privy  Council 
in  a  case*  where  a  Hindoo  family  was  con- 
cemedy  that  this  fact  (namely,  the  source 
whence  the  money  was  derived)  is  a  material 
test;  and,  no  doubt,  in  a  joint  Hindoo  family, 
where  the  parties  live  in  commensality  and 
joint  estate,  the  source  whence  the  money 
is  derived  is  of  paramount  importance  with 
a  view  to  determining  the  right  to  the 
property. 

It  appears  to  me  that  the  estate  of  a 
Mabomedan  husband  and  wife  is  essentially 
different  from  that  of  a  Hindoo  family. 

A  Mabomedan  husband  and  his  wife  may 
have,  and  often  do  have,  independent  estates. 
To  say  in  such  a  case  that  because  the  pro- 
perty stands  in  the  name  of  the  wife,  and 
because  the  husband  is  indebted,  we  are  to 
presume  collusion  or  to  presume  benamee 
purchase;  and  to  throw  it  upon  the  wife  to 
pfovc  substantively  the  purchase  with  her 
own  funds  would  be,  in  my  opinion,  going 
to  an  extent  to  which  our  Courts  have 
wvcr  gone^  and  cannot  properly  go.  No 
doubt,  in  such  a  case,  if  evidence  were 
adduced,  which  went  to  show  that  the  pur- 
chase-money  had  been  actually  the  money 
of  the    husband,    as    Judges    of    fact    we 


(^opee  Kttto  Gosain  versus  Gun^a  Persad  Gosain,  6 
Moorc*s  lodian  Appeals  53. 


should  require  something  to  be  shown,  and 
clearly  shown,  on  the  other  side;  and,  if  it 
were  not  shown,  we  should  have  little 
difficulty  in  coming  to  the  conclusion  that 
the  property  had  been  acquired  by  the 
husband. 

Now,  in  the  case  before  us,  the  special 
appellant's  pleader  has  not  contended  that 
the  state  of  proof  in  this  case  was  such 
that  the  Judge  was  absolutely  bound  in  law 
to  find  on  behalf  of  the  plaintifiF.  Although 
he  has  slat#d  his  objection  over  and  over 
again,  it  has  never  taken  that  shape.  His 
objection  was  that  the  Judge  had  not  suffi- 
ciently investigated  the  case. 

I  believe  that  the  Judge  has  as  much 
investigated  this  case  and  Considered  the 
circumstances  and  conclusions  upon  them 
as  he  would  do  if  we  were  to  remand  the 
case  fifty  times  over.  I  am  satisfied  that 
the  Judge  has  considered  the  case,  and  it 
seems  to  me  perfectly  clear  that  he  has  re- 
corded an  opinion  which  he  must  have  meant 
to  be  unmistakeable. 

That  being  so,  and  his  opinion  on  the 
fact  being  final,  I  say  (and  I  say  it  with 
some  regret)  that  this  Court  on  special 
appeal  is  not  competent  to  disturb  it. 

I  carefully  refrain  from  saying  what  we 
should  do  with  this  case  if  we  were  trying 
the  case  in  regular  appeal  or  in  the  exercise 
of  original  jurisdiction.  It  would  be  super- 
fluous and  irregular  to  say  so,  because  we 
have  not  looked  and  cannot  look  into  the 
evidence.  It  appears  that  the  Court  of  first 
instance  relied  on  fhe  evidence  of  the  zemin- 
dar who  granted  the  putnee  to  show  that 
the  tenure  had  been  paid  for  by  the  husband 
out  of  his  own  private  funds. 

If  we  were  to  look  into  the  evidence,  we 
might  possibly  find  that  the  zemindar  had 
nothing  on  which  to  found  this  statement 
but  his  own  conjecture.  It  is  perfectly 
manifest  that  the  lady,  in  whose  name  the 
property  stands,  being  a  Mabomedan  and 
Purdanusheen,  could  not  have  gone  person- 
ally to  the  zemindar  to  take  a  putnee. 

Now,  I  do  not  see  how  it  was  possible  for 
the  zemindar  to  say  that  the  money  which 
the  husband  took  was  his  own  money,  and 
not  the  money  of  his  wife.  It  was  alleged 
on  the  side  of  the  plaintiff,  and  it  may  or 
may  not  be  true,  that,  at  the  time  when  the 
money  was  paid,  the  husband  was  in  insol- 
vent circumstances.  If  he  was  so,  it  would 
be  more  probable  that  the  money  for  this 
purchase  had  come  from  the  wife  than  from 
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the  husband.  However  that  may  be,  what- 
ever our  conclusions  might  have  been  if 
we  had  been  trying  the  case  as  Judges  of 
fact,  I  cannot  too  strongly  insist  on  the 
position  that  a  distinct  finding  of  fact  has 
been  arrived  at  by  the  Court  below,  and 
that  we  are  not  competent  to  disturb  that 
finding. 

Campbelty  J, — In  my  opinion,  there  is  no 
sufficient  finding  of  the  Judge  in  this  case. 
The  finding  is  such  that,  if  upheld  in 
special  appeal  as  sufficiently  disposing  of 
the  case,  a  most  dangerous  precedent  will 
be  created. 

The  plaintiff  is  a  creditor  holding  a  de- 
cree against  the  husband,  and  the  question 
in  the  suit,  therefore,  before  us  is,  whether 
the  property  in  dispute  is  really  the  pro- 
perty of  the  husband  or  the  property  of 
the  wife.  Upon  that  question  I  have  no 
doubt  that  the  issue  might  be,  probably 
would  be,  properly  stated  to  be  simply,  is 
the  property  that  of  the  husband  or  that  of 
the  wife  ?  But  I  cannot  find  that  there 
is  any  clear  decision  of  any  kind  upon  this 
point.  The  Judge  does  not  say  :  "In  my 
opinion,  the  property  is  the  properly  of  the 
wife."  He  does  not  even  say  :  "  In  my  opi- 
nion, it  IS  not  the  property  of  the  husband." 
He  simply  says — at  least  I  take  his  judg- 
ment, which  is  not  even  so  far  clear  to  mean 
this — it  is  not  proved  that  the  property  is  the 
property  of  the  husband,  which  seems  a  kind 
of  verdict  of  not  proven.  Now,  the  point  of 
law  in  which  I  think  the  Judge  is  wrong  is  this. 
He  lays  down  as  it  were  this  position  of 
law,  it  is  not  enough  that  it  should  be 
proved  that  the  money  was  paid  by  the  hus- 
band, and  that  the  husband,  for  the  series  of 
years  since  the  purchase,  has  had  the  man- 
agement and  control  of  the  property,  because 
he  seems  to  say  that  state  of  things  is  con- 
sistent with  the  possible  hypothesis  that 
the  property  may  nevertheless  have  really  be- 
longed to  the  wife.  It  seems  to  me  that 
the  position  of  the  Judge  is  so  far  wrong 
that,  if  it  be  shown  in  evidence  that  the 
husband  paid  the  money  for  this  property, 
and  has  since  had  the  management  and 
control  of  the  property,  then  the  onus  is 
shifted,  and  it  is  for  those  claiming  under 
the  wife  to  show  that,  in  reality,  the  wife  had 
funds  of  her  own,  and  that  the  property  was 
the  wife's. 

It  is  only  so  far  that  I  differ  from  my 
learned  colleague. 

I   have   said    that  probably    the    correct 
issue  in  this  case  may  be  whether  the  pro- 


perty was  that  of  the  husband  or  that  dt 
the  wife.  Towards  finding  that  issue,  I 
think  that  the  ruling  of  the  Privy  Coancil 
establishes  that  the  essential  question  whicb 
really  represents  the  issue  is — What  is  the 
source  whence  the  money  is  derived  ? 
There  is,  no  doubt,  a  certain  distinctkm 
between  a  Hindoo  and  a  Mahomedan  family; 
As  respects  a  Hindoo  family,  I  should  be 
inclined  to  hold,  under  the  ruling  of  the 
Privy  Council,  whether  in  the  case  of  a  son 
or  a  wife,  that  the  mere  holding  in  the 
name  of  such  a  member  of  the  joint  family. 
establishes  no  presumption  of  separate 
ownership,  and  that  in  such  a  case  it  would 
be  for  the  member  claiming  separate  pro- 
perty to  prove  it.  In  the  case  of  a  Alaho- 
medan  family,  no  such  broad  presumption  of 
Jaw  can  be  set  up.  On  the  other  hand,  the 
custom  of  the  country  to  which  the  Privy 
Council  in  their  decision  alluded  is  a  cus- 
tom in  Bengal  which  is  almost  universal — ^to 
hold  property  benamee  in  the  name  of  fe- 
male relations  and  others.  * 

It  is  a  custom  .as  prevalent  among  Maho- 
medans  a?  it  is  among  Hindoos,  and  so  far, 
in  reference  to  the  custom  of  the  country, 
that  decision  of  the  Privy  Council  wholly 
applies.  Therefore,  I  would  say  that,  al- 
though in  case  of  a  Mahomedan  wife  there 
is,  in  the  first  instance,  from  the  fact  of 
her  holding  the  property  in  her  own  name, 
a  very  slight  presumption  that  the  properlj 
belongs  to  her,  still,  if  it  be  proved  that  the 
money  was  paid  by  the  husband,  and  that 
the  property  was  under  the  control  of  the 
husband,  then,  as  I  have  already  stated, 
the  onus  would  be  shifted,  and  it  would  be 
for  those  clainiing  under  the  wife  to  prove 
that  the  property  was  the  wife's. 

In  this  case  I  have  stated  the  matter  a 
little  more  broadly  than  appears  in  the 
Judge's  judgment,  because  his  actual  words 
are  that  "it  is  not  sufllcient  to  prove  that  a 
psrt  of  the  money  was  paid  by  the  husband/' 
Now,  I  find  that  the  Court  of  first  instance, 
after  going  into  the  evidence,  found  in  the 
most  distinct  way  that  part  of  the  money 
had  been  paid  by  the  husband,  that  the 
remainder  had  been  remitted  by  him,  and 
that  the  property  remained  in  the  manage- 
ment and  control  of  the  husband.  I  think 
that  the  Judge  was  bound  to  come  to  a 
distinct  decision  on  the  finding  of  the  Lower 
Court ;  and  as  he  has  not  negatived  this 
part  of  the  decision,  and  has  accepted  that 
finding  as  regards  a  portion  of  the  money, 
his  decision,   at  any  rate,   is   in  my  view 
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insufilcient  in  law.  It  seems  to  me  that  he 
has  fallen  into  the  error  of  considering  this 
case  as  if  it  were  a  criminal  case,  as  if  the 
defendant  had  been  indicted  in  a  Criminal 
Coart ;  and  some  of  his  expressions  would 
seem  even  to  imply  that  he  thinks  it  ne- 
cessary not  only  that  it  should  be  proved 
that  the  property  was  fraudulently  held 
benamee  by  the  wife,  but  that  the  transac- 
tion was  a  fraud  on  the  particular  creditor 
who  now  sues. 

That  seems  to  me  to  be  a  mistake.  It 
'  appears  to  me  that  in  a  civil  suit  the  Judge 
was  bound  to  weigh  the  evidence  equally 
and  impartially,  and  to  see  on  which  side 
the  scale  preponderated.  If  there  is  strong 
evidence  on  one  side,  he  should  not  lightly 
reject  it,  unless  there  is  stronger  on  the 
other,  specially  after  the  first  Court  has 
given  evidence  to  it.  He  should  weigh 
the  evidence  on  this  side  and  that ;  not  re- 
quire one  side  to  prove  a  case  to  demon- 
stration. 

These  latter  observations,  however,  are 
beyond  the  main  point  of  law  on  which  I 
have  the  misfortune  to  differ  from  my  learn- 
ed brother.  In  my  opinion,  so  far  as  the 
Judge  has  found  that  part  of  the  money 
was  paid  by  the  husband,  the  onus  of  prov- 
ing ih.it  the  property  was  nevertheless  her 
own  rests  on  the  wife ;  and  so  far  as  he  has 
not  found  whether  the  Lower  Court  was 
right  in  considering  that  the  remainder 
of  the  money  was  also  paid  by  the  husband, 
he  should  find  that  fact. 

Jackson,  y, — The  judgment  of  the  Court, 
then,  under  Section  36  of  the  Letters  Pa- 
tent, will  be  that  the  special  appeal  is  dis- 
missed with  costs. 

The  judgments  of  the  Court  upon  the  present 
appeal  were  delivered  as  follow  : — 

Peacock,  C  J, — I  agree  entirely  with 
Mr.  Justice  Campbell  that  the  finding  in  this 
case  by  the  Zillah  Judge  is  such  that,  if  up- 
held in  special  appeal  as  sufficiently  dispos- 
ing of  the  case,  a  most  dangerous  precedent 
*ili  be  created,  and  I  may  add  that  no 
judgment-creditor  would  ever  be  secure 
igainst  fraudulent  attempts  on  the  part  of 
his  debtor  to  make  away  with  his  property, 
ind  by  means  of  benamee  transactions  pre- 
^^t  it  from  b^ing  made  available  to  satisfy 
fe  debts. 

Mr.  Justice  Jackson  says  that  the  judg- 
^5*^t  is  not  altogether  satisfactory  to  his 
Blind,  but    he    still    considered  —  and   he 


expressed  his  opinion  with  regret — that  as 
the  Zillah  Judge,  whether  his  reasons  were 
conclusive  or  not,  had  come  to  a  positive 
finding  upon  an  issue  of  fact,  this  Court 
on  special  appeal  was  not  competent  to  dis- 
turb the  finding. 

It  appears  to  me,  however,  that  there  was 
a  substantial  error  in  law  in  the  investiga- 
tion of  the  case  by  the  Zillah  Judge,  which 
may  have,  and  probably  has  caused,  an  error 
in  the  decision  of  the  case  upon  the  merits. 
The  decision  of  the  Judge  is  so  unsatisfac- 
tory that  I  am  glad  that  we  are  not  pre- 
cluded from  reversing,  upon  special  appeal, 
his  decision  upon  the  facts,  and  ordering  the 
case  to  be  re-tried. 

There  are  two  grounds  upon  which  the 
Judge  erred  in  point  of  law.  He  was  wrong, , 
first,  in  hol<!ing  that  the  mere  fact  of  the 
judgment-debtors  paying. personally  a  por-. 
tion  of  the  purchase-money  was  immaterial 
to  prove  his  ownership  ;  and,  secondly,  in 
assuming,  without  any  legal  evidence  of  the 
fact,  that  the  husband  managed  and  looked 
after  the  property  for  his  wife. 

It  was  proved  that  the  husband  paid  a  por- 
tion of  the  purchase-money  for  the  putnee- 
talook,  and  that  he  remitted  the  remainder  of 
the  money  to  the  grantor.  It  might  have  been 
his  money,  or  it  might  have  been  the  money 
of  his  wife  ;  but  the  fact  of  his  being  in  pos- 
session of  the  money  was  primd  facie  evidence 
that  it  belonged  to  himself  and  not  to  his 
wife.  That  being  the  primdfacie  evidence, 
was  there  anything  to  rebut  it  in  the  present 
case  .^ 

The  only  evidence — if  evidence  it  could  be 
called — was  that  he  purchased  the  putnee  in 
the  name  of  his  wife.  But  the  Privy 
Council  have  laid  down  that  the  purchase 
of  property  in  the  names  of  other  persons  is 
so  common  in  this  country  that  it  raises 
no  presumption  against  the  person  who 
actually  makes  the  purchase  that  the  pro- 
perty was  purchased  otherwise  than  for  his 
own  benefit,  and  that  the  criterion  in  such 
cases  is  the  quarter  from  which  the  money 
comes.  (See  Gosain  vs,  Gosain,  6  Moore's 
Indian  Appeals  53.) 

«  In  this  case  there  was  no  evidence  that 

the  wife  ever  employed  the  husband  to  pur- 

'  chase   the   property  for  her,    or  that    any 

!  portion    of    the    purchase-money  belonged 

!  to   her.    In  this  respect  also,  this  case  is 

similar  to  the  one  which  I  have  cited. 

Under  these  circumstances,  the  presiunp- 
tion  was,  that  the  purchase  was  a  benamee 
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transaction,  and  the  Judge  was  wrong  in 
point  of  law  in  considering  that  the  mere 
fact  of  his  paying  the  purchase-money  was 
immaterial  to  prove  his  ownership. 

In  this  country,  a  Judge  is  Judge  both 
of  law  and  fact ;  but  if,  in  deciding  upon 
the  facts,  he  deals  improperly  with  the  pre- 
sumptions which  the  law  would  raise,  it  is 
an  error  in  law]  which  this  Court  can  set 
right  in  special  appeal.  If  this  had  been 
the  case  of  a  Judge  directing  a  Jury,  and 
he  had  told  them  that,  in  determining 
the  question  of  fact  whether  the  pur- 
chase was  made  by  the  husband  for  his 
own  benefit  or  for  the  benefit  of  the  wife, 
it  was  immaterial  to  look  at  the  fact  that 
the  husband  himself  paid  the  money, 
it  would  have  been  a  misdirection  in  point 
of  law,  for  which,  according  to  the  prac- 
tice in  England,  a  new  trial  would  have  been 
granted. 

Upon  the  second  ground,  I  also  think  that 
the  Judge  was  wrong  in  point  of  law,  in- 
asmuch as  there  was  no  legal  evidence  to 
show  that  the  husband  was  managing  the 
property  for  his  wife. 

If  the  husband  received  all  the  rents  of  the 
estate,  and  applied  them  for  his  own  use, 
the  mere  fact  of  his  giving  a  receipt,  if  he 
ever  did  so,  in  the  name  of  his  wife,  would 
be  no  more  evidence  to  prove  that  he  was 
managing  the  estate  for  her,  than  the  fact  of 
his  taking  the  conveyance  in  her  name  was 
evidence  that  he  was  purchasing  for  her. 

For  these  reasons,  without  going  into 
others,  it  appears  to  me  that  the  decision 
of  the  Judge  must  be  reversed,  and  the 
appeal  from  the  decision  of  the  Principal 
Sudder  Ameen  re-tried  upon  the  merits. 

Mr.  Justice  Louis  Jackson  says :  "  I  be- 
"  lieve  that  the  Judge  has  as  much  investi- 
'*  gated  this  case  and  considered  the  circum- 
"  stances  and  conclusions  upon  them  as  he 
**  would  do  if  we  were  to  remand  the  case 
"  fifty  times  over." 

It  is  unnecessary  for  me  to  go  to  the  extent 
of  saying  that  1  concur  entirely  in  that  re- 
mark. 1  am  not  sure  that,  if  it  were  clearly 
pointed  out  to  the  Judge  that  he  had  not 
dealt  properly  with  the  presumptions,  he 
might  not  come  to  a  different  conclusion 
upon  the  evidence  if  the  case  were  sent  back 
to  him.  But  I  still  think  that  it  will  be 
more  satisfactory  and  productive  of  less  ex- 
pense and  delay  to  the  parties,  if,  instead  of  re- 
manding the  case  to  the  Judge  for  a  re-trial, 
with,  at  least,  the  possibility  of  another  special 


appeal  to  this  Court,  we  exercise  the  power 
which  we  have  of  removing  the  regalar 
appeal  to  this  Court,  and  hearing  the  case 
now  upon  the  evidence,  in  the  same  way 
as  the  Judge  would  have  to  do  if  we  sent  the 
case  back  to  him. 

I  Under  these  circumstances,  having  set 
;  aside  the  Judge's  decision,  and  ordered  a 
re-trial  of  the  appeal  -from  the  Principal 
j  Sudder  Ameen's  judgment,  I  am  of  opinion 
'  that  we  ought  to  order  the  regular  appeal  to 
I  be  removed  to  this  Court,  and  try  the  case 
I  ourselves  upon  the  regular  appeal  from  the 
I  judgment  of  the  Principal  Sudder  Ameen* 

Loch,  y. — I  concur  in  the  opinion  which 
I  has  been  expressed  by  the  Chief  Justice,  and 
j  I  also  think  that  it  is  advisable  for  us  to  try 
1  this  case  as  a  regular  appeal  from  the  decision 
I'of  the  Principal  Sudder  Ameen. 

!      Phear,  J, — I  entirely  agree  with  the  Chief 
I  Justice,    even    to   thinking    that  there   are 
j  other    reasons,     besides     those    which    he 
has  specifically  mentioned,  which  make  the 
judgment  of    the    Ix)wer    Appellate   Court 
I  unsatisfactory  and  impeachable  upon  special 
appeal ;  but,  as  those  which  have  been  al- 
ready  dwelt  upon   are   amply  sufficient   to 
justify  the  decision  which  we  have  come  to, 
I  do  not  consider  it  necessary  now  to  go  into 
the  others. 

The  decision  of  the  Judge  is  reversed,  and 
the  appeal  from  the  judgment  of  the  Princi- 
pal Sudder  Ameen  is  removed  to  this  Court 
to  be  heard  by  way  of  regular  appeal. 

[The  Court  afterwards  heard  the  regular 
appeal,  and  affirmed  the  decision  of  the  Prin- 
cipal Sudder  Ameen.] 


The  3rd  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanalh 
Mitter,  Judges, 

Application  under  Act  XL.  of  1858— Limitatioa 
—  Natural  ^ardians  —  Party  daimiiif  ad- 
versely to  minor. 

Case  No.  461  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the  ^ih 
June  i86j, 

Puroma  Soonduree  Dossee  and  others. 

Appellants, 

versus 

Tara  Soonduree  Dossee,  Respondent. 
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Baboo  Nil  Monee  Sein  for  Appellants. 
Bahoo  Nil  Madhuh  Sein  for  Respondent. 

Tlie  lapse  of  six  years  was  held  to  be  no  sufficient 
gprouod  (or  a  Judj^'s  refusal  to  enquire  into  the  merits 
of  an  application  for  a  certificate  under  Act  XL.  of 
1858,  that  law  providinof  no  limitations  as  to  the  time 
vithin  which  such  applications  are  to  be  made. 

Where  the  wHI  propounded  by  an  applicant  is  a 
{enuine  document,  the  certificate  prayed  for  must  be 
granted,  notwithstanding  the  existence  of  any  '*  natur- 
bI  guardian/'  no  discretion  beings  left  to  the  Court  in 
svd>  cases. 

Where  an  application  is  made  for  a  certificate  under 
*  Act  XL.  of  1S53,  a  party  asserting  certain  rights  ad- 
versely to  the  minor  cannot  be  admitted  as  a  party  to 
the  record,  but  must  seek  his  remedy  in  a  regular  suit. 

[  Miiier,  J, — ^This  is  an  appeal  against  an 
order  of  the  Zillah  Judge  of  Rajshabye,  re- 
fasing  to  grant  a  certificate  of  administration 
to  the  appellants  under  the  provisions  of 
Act  XL.  of  1858.  The  appellants'  claim  to 
the  certificate  in  question  was  based  upon 
a  will  alleged  to  have  been  executed  in 
favor  of  the  minor  by  his  grandmother. 
The  respondent  came  forward  as  an  objector, 
urging  that  the  properties  covered  by  the 
will  did  not  belong  to  the  testatrix ;  that 
she  (the  respondent)  had  purchased  half  of 
those  properties  from  the  father  of  the 
minor,  who  was  the  real  owner  thereof ;  and 
that  the  will  itself  was  a  spurious  docu- 
ment. 

It  is  contended  before  us  by  the  appellants 
that  the  reasons  assigned  by  the  Judge  in 
support  of  his  refusal  to  enquire  into  the 
gennineness  or  otherwise  of  the  will  pro- 
pounded   by  them    are   bad   in   law.     We 
think  that  this  contention   is  sound.     The 
mere  fact  that  the  application  for  the  certifi- 
cate was  not  made  until  after  the  lapse  of 
ax  years  from  the  death  of  the  testatrix  is 
not  a  sufficient  ground  for  refusing  to  en- 
quire into  the  merits  of  that  application.  Act 
XL.  of  1858  does  not  provide  for  any  limita- 
tioQs  as  to  the  time  within  which  applications 
for  certificates  under  that  Act   are  to  be 
made ;  and,  were  it  otherwise,  the  interests 
of  minors  would  have  been  seriously  affect- 
ed by  the  negligence  of  those  who  are  en- 
titled to  represent  them. 

Nor  is  the  Judge  right  in  holding  that  he 
vas  not  competent  to  enquire  into  the  claim 
of  the  appellants  to  obtain  the  certificate 
vhen  the  '*  natural  guardian''  of  the  minor, 
P12.,  his  father,  was  alive.  If  the  will  pro- 
poanded  by  the  appellants  is  a  genuine  docu- 
ment, the  certificate  prayed  for  must  be  grant- 
ed to  them,  notwithstanding  the  existence 
of  any  '•  natural  guardian.''    The  words  of 


Section  7  of  the  Act  are  positive  on  this 
point.  That  Section  says :  "  If  it  shall 
"  appear  that  any  person  claiming  a  right 
"  to  have  charge  of  the  property  of  a  minor 
"  is  entitled  to  such  right  by  virtue  of  a  will 
"  or  deed,  and  is  willing  to  undertake  the 
"  trust,  the  Court  shall  grant  a  certificate  of 
"  administration  to  such  person.**  The  words 
italicized  clearly  show  that  there  is  no 
discretion  left  to  the  Court  in  cases  in  which 
there  is  a  testamentary  appointment  duly 
proved,  provided  the  person  appointed  to  the 
trust  is  willing  to  undertake  it. 

The  last  reason  assigned  by  the  Judge 
I  in  support  of  his  decision  is  equally  un- 
tenable. He  says  that  he  could  not  en- 
quire into  the  genuineness  of  the  will,  or 
into  the  power  of  the  alleged  testatrix 
, to  make  it,  without  "trenching  upon  the 
'^jurisdiction  of  the  ordinary  Civil  Courts." 
The  Judge  was  fully  competent  to  en- 
quire into  the  genuineness  of  the  will,  be- 
cause the  Legislature  has  given  him  full 
powers  to  do  so.  .  As  to  any  questions  re- 
garding the  right  of  the  testatrix  to  make 
the  will,  or  regarding  her  title  to  the  proper- 
ties covered  by  it,  we  are  ot  opinion  that 
those  questions  need  not  be  enquired  into  on 
an  occasion  like  this ;  and  the  Judge's  error 
on  this  point  appears  to  have  arisen  from  a 
total  misconception  of  the  position  of  the 
respondent,  by  whom  they  were  raised.  The 
respondent  does  not  claim  the  certificate  in 
her  own  behalf,  nor  does  she  appear  as  a 
friend  or  well-wisher  of  the  minor,  and  there- 
fore interested  in  seeing  that  an  improper 
person  is  not  selected  to  administer  the 
trust.  She  claims  certain  rights  adversely 
to  the  minor,  and  all  questions  upon  which 
the  determination  of  those  rights  depends 
must  necessarily  be  reserved  for  adjudication 
in  a  regular  suit.  We  think  that,  looking 
to  the  nature  of  the  objeciioi\s  urged  by 
her,  she  ought  not  to  have  been  admitted 
as  a  party  to  this  record.  Her  rights,  what- 
ever they  are,  cannot  be  in  any  manner  pre- 
judiced by  any  adjudication  which  the  Court 
might  make  upon  the  right  of  the  appellant 
to  obtain  the  certificate  in  question;  and  it 
appears  to  us,  therefore,  that  any  interference 
on  her  part  on  the  present  occasion  was 
altogether  uncalled  for.  Suppose  that  the 
interests  of  the  minor  require  that  an  action 
should  be  instituted  against  her  for  the  pro- 
perties she  claims  to  hold  by  right  of  her 
purchase  from  the  father  of  the  minor  ; 
suppose,  also,  that  there  are  no  such  special 
circumstances  as  would  induce  the  Court  to 
allow  any  relative  of  the  minor  to  institute 
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transaction,  and  the  Judge  was  wrong  .in^'^ 
point  of  law  in   considering  that,  tb* 
fact  of  his  paying  the  purcb**"         . ; 
immaterial  to  prove  his  '^  ^       ,PM-..f  —  t        ^  "• 

In  this  country,  ^         ,     J^^^^'^^'j!^ Jr^'''-n. 

of  law  and  fact :  '^  ,.->  '^jJ-/^^^  ^^^.f^'^'" 

the  facts,  he  de-       ^^L^^/^'^^^'^;^^  r<^ckson,  7.— Wk  think  the  Judge  is  quite 

sumptions  whi^       .^^  ^^ ^J^^JU^J^-  ^t!^ I  correct  in  law.     He  finds  that  the  plaintiff 
an  error  in   1 


-tb  A  rieht  of  occupancy  do^s  not,  by  sub- 
land,  lose   his  right;    but  the   sub-lessee 
no  right. 


right  in  spp 


^:^^t '^^^X^n^^^^  ^-yot  with  right  of  occupancy,  and,  as 

A't^2f^/'^«^^A*//^.^./,A^'^.  if«rr/such,  is  entitled   to   recover  possession  of 


he    had 
ihe    que 
chase  • 
own  b 
it  wa' 
the 
\i  w 
of 
it 


the  case  of         /^^  oW^'V*'/-'"  ou^ 

^  '^'"'''"rr  ,  reverse  the 

^^5y'^<^ir^^''/;/na''^  the  case 

^^i./^C^'.^^^rt  Judge  wm 

J^'^Tfr^'^  ^^f  reasonable  oppor- 

J^^.A^>&r%viVfence,  oral  and 

P  f.  Trodk'^£d\spost  of  the  case 

^^m  '%*%  a  genuine  or  a  spurious 

^^f^rhe  name  of  the   respondent 

^^att^^^^'    ioff  the  record,  and  she  shall 

hS^^^tothe  appellants  all  the  costs 

hB^'^  ^^  ^bY  t^^^   ^^^"    ^*?    ^^^    present 


eD^ 


both 


here    and    in    the     Court 


his  jote  jumma.  The  first  Court  had  found 
that  he  held  no  such  right,  and  the  con- 
tention on  this  appeal  is  to  the  same  effect  • 
that  he  had  no  such  right,  because  it  was 
shown  on  the  evidence  that  he  had  from 
time  to  time  let  out  some  portions  of  the 
tenure,  and  at  limes  even  the  whole  of  it 
to  other  ryots.  But  Section  6,  Act  X. 
of  1859,  distinctly  alludes  to  the  circum- 
stance of  a  ryot  with  right  of  occupancy 
sub-letting  his  land,  and  does  not  declare 
that  such  ryot  thereby  loses  his  right,  bat 
that  the  sub-lessee  thereby  gains  no  right. 
It  is  very  common  all  over  the  country  for 
ryots  who  have  rights  of  occupancy  to  sub-let 
in  the  bazar ;  but  that  gives  the  zemindar  no 
right  to  dispossess  the  ryot  with  right  of 
occupancy,  as  the  zemindar  here  has  done. 
We  dismiss  the  appeal  with  costs. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

5ab-lettiiis:  by  a  ryot  with  rieht  of  occunancy— 
Section  6,  Act  X.,  1859. 

Case  No.  1720  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from   a   decision  passed  by 
the  Judge  of  Dacca y  dated  the  2gth  April ' 
186^,  reversing  a   decision  passed  by  the 
Deputy  Collector   of  that   District,  dated 
the  1 6th  February  i86j. 

Kalee  Kishore  Chatterjee  (one  of  the 
Defendants),  Appellant, 

X'ersus  . 

Ram  Churn  Shah  and  others  (Plaintiffs), 

Respondents, 

Baboo  Greesh  Chunder  Ghose  for 
Appellant. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C,  Hobhousc, 

Judges. 

A  shareholder's  rig^ht  to  sue  an  aspent— Section 
24»  Act  X.  of  Z859— Joint  land-owner's  suit  for 
rent. 

Case  No.  237  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  2rst  May  i86j, 

Puddo  Monee  Dossee  (Plaintiff),  Appellant, 

versus 

Banee  Kant  Ghose  and  others  (Defendants), 

Respondents, 

Mr,  R.  T.  Allan  and  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 
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Bahoo  Ashootosh  Chattcrjee  for  Respondents. 

In  a  suit  by  one  of  bs*o  sliareholders  to  recover 
certaio  accounts  and  papers  alieifcd  to  have  been  kept 
by  her  aj»"cnts,  it  was  held  that  a  zemindar  has  a  rijfht, 
under  Section  24,  Act  X.»  1S59,  to  institute  such  a  suit, 
and  that  riirht  is  not  taken  away  by  the  fact  of  his 
bein^  one  of  several  shareholders. 

A  suit  like  this  stands  upon  different  grounds  from 
a  suit  by  one  of  several  joint  land-owners  suing 
•^tparately  for  his  rent. 

Hohhoiise,  J. — This  was  a  suit  under  Sec- 
tion 24,  Act  X.  of  1859,  and  the  plaintiff, 
one  of  two  shareholders,  sued  to  recover 
certain  accounts  and  papers  alleged  to  have 
been  kept  by  her  agents  (ihe  defendants)  in 
ibe  course  of  their  employment  as  agents. 

The  Court  below  held  that  it  was  neces- 
sary that   the   other  shareholder  should   be^ 
made  a  party  to  ihe  suit,  and  that  the  suit 
w^ouid  ihcn  lie  in  the  Civil,  and  not  in  the 
Revenue,  Courts,  and  dismissed  the  suit  with- 
costs. 

In  appeal  before  us,  it  is  contended  that 
the  plaintiff,  as  zemindar,  is  entitled  under 
Section  24  to  sue,  and  that  the  fact  of  her 
having  a  shareholder  does  not  necessitate 
her  making  ihat  shareholder  a  party  to  the 
suit,  nor  does  it  deprive  her  of  her  remedy 
under  the  Section  relied  upon. 

We  think  that  this  contention  is  soimd. 
The  words  of  the  law  are  explicit,  that  the 
zemindar  has  a  right  of  suit,  and  it  is  no- 
where in  the  law  declared,  nor  are  there  any 
decisions  of  the  Courts,  by  which  that  right 
is  taken  away,  simply  by  reason  that  the  ze- 
tnhidar  is  only  one  of  several  shareholders. 

We  think  also  that  those  cases  in  which 
it  has  been  ruled  that  one  of  several  joint 
Und-owners  is  not  entitled  to  sue  separately 
for  his  share  of  the  rent  stand  upon  different 
grounds  from  a  suit  like  the  present. 

We,  therefore,  set  aside  the  decision  and 
remand  the  case  to  the  Court  below,  with  in- 
structions that  the  Court  do  entertain  and 
determine  the  suit  on  its  merits. 

If  it  shoul  1  be  found  that  the  plaintiff  is 
etiiiiled  to  recover  any  accounts  or  papers, 
the  Court  can  direct  that  such  accounts  or 
papers  be  filed  in  Court,  and  not  returned 
therefrom;  and  that  plaintiff  be  allowed  to 
take  such  copies  or  otherwise  to  have  such 
access  to  such  accounts  or  papers  as  she  may 
desire. 

Costs  to  follow  the  ultimate  decision  of  the 
case. 

Vol.  IX. 


The  s;th  March  1868. 

Present : 

The  IJon'blc  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Jurisdiction— Deputy  Collector's  order  rejecting^ 
an  application  to  intervene— Section  77,  Act 
X.,  1859. 

Case  No.  1804  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Sylhet,  dated  the  gth  May 
i86y^  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District y 
dated  the  8th  January  i86y, 

Khondkar  Kefaetoollah  (Objector), 
Appellant^ 


versus 

Mahomed  Kabel  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Btihoo  Debendro  A\irain  Bose  for 
Appellant. 

No  one  for  Respondents. 


Where  a  Deputy  Collector  rejects  an  application 
from  a  third  party  to  intervene  under  Section  77,  Act 
X.  of  1S59,  a  Judjfe  has  no  jurisdiction,  on  that  party's 
appeal,  to  remand  the  case  to  the  Deputy  Collector  for 
re-trial  with  directions  to  make  the  intervener  a  party. 

Phear y  J, — This  is  a  suit  for  rent.  It 
was  brought  originally  before  the  Deputy 
Collector.  A  third  party  applied  to  be 
allowed  to  intervene  under  Section  jj  of  Act 
X.  of  1859,  but  the  application  was  rejected, 
and  the  suit  between  the  plaintiff  and  defend- 
ant was  decided  on  a  matter  oi  fact. 

On  this,  the  would-be  intervcnor  appealed 
to  the  Judge,  and  the  case  was  remanded  to 
the  Deputy  Collector  with  directions  that  he 
should  make  the  intervcnor  a  party,  and  try  the 
case  afresh.  This  was  done,  and  the  Deputy 
Collector  decreed  in  favor  of  the  plaintiff. 
The  intervenor  again  appealed  to  the  Judge, 
who  dismissed  the  plaintiff's  suit;  and  against 
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such  an  action  without  obtaining  a  certificate 
as  required  by  Section  3  of  the  Act ;  can 
the  respondent  be  permitted  to  come  forward 
and  say  that  no  such  certificate  ought  to  be 
granted,  inasmuch  as  the  properties,  with 
reference  to  which  the  intended  suit  is  to  be 
brought,  do  not  belong  to  the  minor,  but  to 
herself  ?  We  think  that  to  allow  her  to  inter- 
vene in  such  a  manner  and  with  such  objec- 
tions would  be  to  defeat  one  of  the  very 
objects  for  which  a  certificate  under  Act  XL. 
of  r8s8  is  necessary. 

For  the  foregoing  reasons,  we  reverse  the 
decision  of  the  Judge,  and  remand  the  case 
to  him  for  a  fresh  trial.  The  Judge  will 
give  to  the  appellants  a  reasonable  oppor- 
tunity to  produce  all  their  evidence,  oral  and 
documentary,  and  then  dispose  of  the  case 
according  as  he  may  find  the  will  relied 
upon  by  them  to  be  a  genuine  or  a  spurious 
document.  The  name  of  the  respondent 
shall  be  struck  off  the  record,  and  she  shall 
have  to  pay  to  the  appellants  all  the  costs 
incurred  by  them  down  to  the  present 
moment,  both  here  and  in  the  Court 
below. 


The  3rd  March  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson. 

Judges, 

Sub-letting:  by  a  ryot  with  rigrht  of  occupancy- 
Section  6,  Act  X.,  1859. 

Case  No.  1720  of  1867  under  Act  X.  of  1859. 


Baboo  Chunder  Madhuh  Ghose  for 
Respondents. 

A  ryot  with  a  rig^ht  of  occupancy  does  not,  by  sul>* 
letting  his  land,  lose  his  rig-ht;  but  the  sub-lessee 
thereby  grains  no  right. 

Jackson^  7. — Wk  think  the  Judge  is  quite 
correct  in  law.  He  finds  that  the  plaintiff 
is  a  ryot  with  right  of  occupancy,  and,  as 
such,  is  entitled  to  recover  possession  of 
his  jote  jumma.  The  first  Court  had  found 
that  he  held  no  such  right,  and  the  con- 
tention on  this  appeal  is  to  the  same  effect 
that  he  had  no  such  right,  because  it  was 
shown  on  the  evidence  that  he  had  from 
time  to  time  let  out  some  portions  of  the 
tenure,  and  at  times  even  the  whole  of  it 
to  other  ryots.  But  Section  6,  Act  X. 
of  1859,  distinctly  alludes  to  the  circum- 
stance of  a  ryot  with  right  of  occupancy 
sub-letting  his  land,  and  does  not  declare 
that  such  ryot  thereby  loses  his  right,  but 
that  the  sub-lessee  thereby  gains  no  right. 
It  is  very  common  all  over  the  country  for 
ryots  who  have  rights  of  occupancy  to  sub-let 
in  the  bazar ;  but  that  gives  the  zemindar  no 
right  to  dispossess  the  ryot  with  right  of 
occupancy,  as  the  zemindar  here  has  done. 

We  dismiss  the  appeal  with  costs. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges, 


A  shareholder's  right  to  sue  an  agent— Li«vww 
24,  Act  X  of  1859— Joint  land-owner's  soit  for 
rent. 


Special  Appeal  from  a  decision  passed  by 
the  Judge  0/ Dacca,  dated  the  2gth  April 
i86y,  reversing  a  decision  passed  by  the 

Deputy  Collector   of  that  District,  dated   Regular  Appeal  from  a  decision  passed  by 
the  1 6th  February  iA6^  Yl.  ^^.•-f--^_  -W.  . /•  d /!_  j^^^j 


Case  No.  237  of  1867. 


the  J 6th  February  i86'j, 

Kalee  Kishore  Chatterjee  (one  of  the 
Defendants),  Appellant, 

versus  . 

Ram  Churn  Shah  and  others  (Plaintiffs), 

Respondents, 

Baboo  Greesh  Chunder  Ghose  for 
Appellant. 


the  Officiating  Judge  of  Rungpore,  dated 
the  21  st  May  i86*j, 

Puddo  Monee  Dossee  (Plaintiff).  Appellant, 


versus 

Banee  Kant  Ghose  and  others  (Defendants), 

Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 
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Baboo  Ashoolosh  Chaiterjce  for  Respondents.  ; 

In  a  suit  by  one  of  two  shareholders  to  recover 
certiin  accounts  and  papers  allejced  to  have  been  kept 
by  her  asjcnts,  it  was  held  that  a  zemindar  has  a  ripht, 
andcr  Section  2|,  Act  X.,  1859,  to  institute  9uch  a  suit, 
and  that  ri.:jht  is  not  taken  away  by  the  fact  of  liis 
lieia^  one  of  several  shareholders. 

A  iHiit  like  this  stinds  upon  different  "grounds  from 
a  suit  by  one  of  several  joint  land-owners  suing 
ioparately  for  his  rent. 

HobhousCy  y. — This  was  a  suit  under  Sec- 
tion 24,  Act  X.  of  1859,  and  ihc  plaintiff, 
one  of  two  shareholders,  sued  to  recover 
certain  accounts  and  papers  alleged  to  have 
been  kept  by  her  agents  (ihe  defendants)  in 
the  course  of  their  employment  as  agents. 

The  Court  below  held  that  it  was  neces- 
sary that  the  other  shareholder  should  be 
made  a  party  to  the  suit,  and  that  the  suit 
woald  then  lie  in  the  Civil,  and  not  in  the 
Revenue,  Courts,  and  dismissed  the  suit  with- 
costs. 

In  appeal  before  us,  it  is  contended  that 
the  plaintiff,  as  zemindar,  is  entitled  under 
Section  24  to  sue,  and  that  the  fact  of  her 
having  a  shareholder  does  not  necessitate 
her  making  that  «hareholder  a  party  to  the 
suit,  nor  docs  it  deprive  her  of  her  remedy 
under  the  Section  relied  upon. 

We  think  that  this  contention  is  sound. 
The  words  of  the  law  are  explicit,  that  the 
zemindar  has  a  right  of  suit,  and  it  is  no- 
where in  the  law  declared,  nor  are  there  anv 
decisions  of  the  Courts,  by  which  that  right 
is  taken  away,  simply  by  reason  that  the  ze- 
tnindar  is  only  one  of  several  shareholders. 

We  think  also  that  those  cases  in  which 
it  has  been  ruled  that  one  of  several  joint 
iiod-owners  is  not  entitled  to  sue  separately 
ior  his  share  of  the  rent  stand  upon  different 
grounds  from  a  suit  like  the  present. 

We,  therefore,  set  aside  the  decision  and 
remand  the  case  to  ihc  Court  below,  with  in- 
fiructions  that  the  Court  do  entertain  and 
determine  the  suit  on  its  merits. 

If  it  shoul  1  be  found  that  the  plaintiff  is 
emiiled  to  recover  any  accounts  or  papers, 
the  Court  can  direct  that  such  accounts  or 
pipers  be  fded  in  Court,  and  not  returned 
therefrom;  and  that  plaintiff  be  allowed  to 
take  such  copies  or  otherwise  to  have  such 
access  to  such  accounts  or  papers  as  she  may 
desire. 


The  «;th  March  1868. 


Presenl : 


The  IJon'blc  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Jurisdiction— Deputy  Collector's  order  rejecting: 
an  application  to  intervene— Section  77,  Act 
X.,  1859. 

Case  No.  1804  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  0/  Sylhet,  dated  the  gth  May 
i86yy  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District^ 
dated  the  8th  January  i86y. 

Khondkar  Kefaetoollah  (Objector), 
Appellant^ 


Coais  to  follow  the  uliimate  decision  of  the 
case. 

Vol  IX. 


versus 

Mahomed  Kabel  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Bahoo  Debendro  Narain  Bose  for 
Appellant. 

No  one  for  Respondents. 

Where  a  Deputy  Collector  rejects  an  application 
from  a  third  party  to  intervene  under  Section  77,  Act 
X.  of  1S59,  a  juds^e  has  no  jurisdiction,  on  that  party's 
appeal,  to  remand  the  case  to  the  Deputy  Collector  for 
re-trial  with  directions  to  make  the  intcrvenora  party. 

Phear,  J, — This  is  a  suit  for  rent.  It 
was  brought  originally  before  the  Deputy 
Collector.  A  third  party  applied  to  be 
allowed  to  intervene  under  Section  jj  of  Act 
X.  of  1859,  but  the  application  was  rejected, 
and  the  suit  between  the  plaintiff  and  defenil- 
ani  was  decided  on  a  matter  of  fact. 

On  this,  the  would-be  intervenor  appealed 
to  the  Judge,  and  the  case  was  remanded  to 
the  Deputy  Collector  with  directions  that  he 
should  make  the  intervenor  a  party,  and  try  the 
case  afresh.  This  was  done,  and  the  Deputy 
Collector  decreed  in  favor  of  the  plaintiff. 
The  intervenor  again  appealed  to  the  Judge, 
who  dismissed  the  plaintiff's  suit;  and  against 
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such  an  action  without  obtaining  a  certificate 
as  required  by  Section  3  of  the  Act ;  can 
the  respondent  be  permitted  to  come  forward 
and  say  that  no  such  certificate  ought  to  be 
granted,  inasmuch  as  the  properties,  with 
reference  to  which  the  intended  suit  is  to  be 
brought,  do  not  belong  to  the  minor,  but  to 
herself  ?  We  think  that  to  allow  her  to  inter- 
vene in  such  a  manner  and  with  such  objec- 
tions would  be  to  defeat  one  of  the  wtxy 
objects  for  which  a  certificate  under  Act  XL. 
of  r8s8  is  necessary. 

For  the  foregoing  reasons,  we  reverse  the 
decision  of  the  Judge,  and  remand  the  case 
to  him  for  a  fresh  trial.  The  Judge  will 
give  to  the  appellants  a  reasonable  oppor- 
tunity to  produce  all  their  evidence,  oral  and 
documentary,  and  then  dispose  of  the  case 
according  as  he  may  find  the  will  relied 
upon  by  them  to  be  a  genuine  or  a  spurious 
document.  The  name  of  the  respondent 
shall  be  struck  off  the  record,  and  she  shall 
have  to  pay  to  the  appellants  all  the  costs 
incurred  by  them  down  to  the  present 
moment,  both  here  and  in  the  Court 
below. 


The  3rd  March  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson. 

Judges, 

Sub-letting:  by  a  ryot  with  right  of  occupancy- 
Section  6,  Act  X.,  1859. 

Case  No.  1720  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from   a   decision  passed  hy  ' 
the  Judge  of  Dacca,  dated  the  29th  April 
186'jy  reversing  a  decision  passed  by  the 
Deputy  Collector   of  that  District,  dated 
the  1 6th  February  i86j, 

Kalee  Kishore  Chatterjee  (one  of  the 
Defendants),  Appellant, 

versus  . 

Ram  Chum  Shah  and  others  (Plaintiffs), 

Respondents, 

Baboo  Greesh  Chunder  Ghost  for 
Appellant. 


Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  ryot  with  a  right  of  occupancy  does  not,  by  sub- 
letting his  land,  lose  his  right;  but  the  sub-lessee 
thereby  gains  no  right. 

Jackson,  7. — We  think  the  Judge  is  quite 
correct  in  law.  He  finds  that  the  plaintiff 
is  a  ryot  with  right  of  occupancy,  and,  as 
such,  is  entitled  to  recover  possession  of 
his  jote  jumma.  The  first  Court  had  found 
that  he  held  no  such  right,  and  the  con- 
tention on  this  appeal  is  to  the  same  effect 
that  he  had  no  such  right,  because  it  was 
shown  on  the  evidence  that  he  had  from 
time  to  time  let  out  some  portions  of  the 
tenure,  and  at  times  even  the  whole  of  it 
to  other  ryots.  But  Section  6,  Act  X. 
of  1859,  distinctly  alludes  to  the  circum- 
stance of  a  ryot  with  right  of  occupancy 
sub-letting  his  land,  and  does  not  declare 
that  such  ryot  thereby  loses  his  right,  but 
that  the  sub-lessee  thereby  gains  no  right. 
It  is  very  common  all  over  the  country  for 
ryots  who  have  rights  of  occupancy  to  sub-let 
in  the  bazar ;  but  that  gives  the  zemindar  no 
right  to  dispossess  the  ryot  with  right  of 
occupancy,  as  the  zemindar  here  has  done. 

We  dismiss  the  appeal  with  costs. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges. 

A  shareholder's  right  to  sue  an  agent — Section 
24,  Act  X.  of  1859— Joint  land-owner's  suit  for 
rent. 

Case  No.  237  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  21  st  May  i86j, 

Puddo  Monee  Dossee  (Plaintiff),  Appellant, 

versus 

Banee  Kant  Ghose  and  others  (Defendants). 

Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 
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Baboo  Ashoolosh  Chatterjce  for  Respondents.  ; 

In  a  suit  by  one  of  two  shareholders  to  recover 
rertain  accounts  and  papers  alleg^ed  to  have  been  kept 
by  her  a^^cnts,  it  was  held  that  a  zemindar  has  a  rijfht, 
under  Section  24,  Act  X.,  1859,  to  institute  such  a  suit, 
and  that  rijrht  is  not  taken  away  by  the  fact  of  liis 
liein^j  one  of  several  shareholders. 

A  suit  like  this  stands  upon  different  grounds  from 
a  suit  by  one  of  several  joint  land-owners  suingf 
soparati'ly  for  his  rent. 

Hobhouse,  J. — This  was  a  suit  under  Sec- 
lion  24.  Act  X.  of  1859,  and  ihc  plaintiff, 
one  of  two  shareholders,  sued  to  recover 
certain  accounts  and  papers  alleged  to  have 
been  kept  by  her  agents  (the  defendants)  in 
the  course  of  their  employment  as  agenJs. 

The  Court  below  held  that  it  was  ncces- 
sanr  that  ihe  other  shareholder  should  be 
made  a  party  to  the  suit,  and  that  the  suit 
voald  then  lie  in  the  Civil,  and  not  in  the 
Revenue,  Courts,  and  dismissed  the  suit  with- 
costs. 

In  appeal  before  us,  it  is  contended  that 
ihc  plaintiff,  as  zemindar,  is  entitled  under 
Section  24  to  sue,  and  that  the  fact  of  her 
having  a  shareholder  docs  not  necessitate 
her  making  ihai  shareholder  a  party  to  the 
suit,  nor  docs  it  deprive  her  of  lier  remedy 
under  the  Section  relied  upon. 

We  think  that  this  contention  is  sound. 
Trie  words  of  the  law  are  explicit,  that  the 
zemindar  has  a  right  of  suit,  and  it  is  no- 
where in  the  law  declared,  nor  are  ihere  any 
decisions  of  the  Courts,  by  which  that  right 
is  taken  away,  simply  by  reason  that  the  ze- 
mindar is  only  one  of  several  shareholders. 

Wc  think  also  that  those  cases  in  which 
it  has  been  ruled  that  one  of  several  joint 
bnd-owners  is  not  entitled  to  sue  separately 
for  his  share  of  the  rent  stand  upon  different 
grounds  from  a  suit  like  the  present. 

We,  therefore,  set  aside  the  decision  and 
remand  the  case  to  the  Court  below,  with  in- 
structions that  the  Court  do  entertain  and 
determine  the  suit  on  its  merits. 

If  it  shoul  1  be  found  that  the  plaintiff  is 
cmiiled  to  recover  any  accounts  or  papers, 
the  Court  can  direct  that  such  accounts  or 
pipers  be  filed  in  Court,  and  not  returned 
therefrom;  and  that  plaintiff  be  allowed  to 
take  such  copies  or  otherwise  to  have  such 
access  to  such  accounts  or  papers  as  she  may 
desire. 


The  ^th  March  1868. 

Presetil  : 

The  Hon'blc  J.  B.  Phear  and  E.  Jackson, 

yudges. 

Jurisdiction— Deputy  Collector's  order  rejecting: 
an  application  to  intervene— Section  77,  Act 
X.,  1859. 

Case  No.  1804  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Sylhel,  dated  the  gth  May 
j86y^  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District ^ 
dated  the  8th  January  i86y. 

Khondkar  KcfaetooUah  (Objector), 
Appellant^ 


versus 

Mahomed  Kabel  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Btihoo  Debendro  Kara  in  Bose  for 
Appellant. 

No  one  for  Respondents. 


Cosls  to  follow  the  uliimate  decision  of  the 
case. 

Vol  IX. 


Where  a  Deputy  Collector  rejects  an  apph'cation 
from  a  third  party  to  intervene  under  Section  77,  Act 
X.  of  1S59,  a  Jn(l«re  has  no  jurisdiction,  on  that  party's 
appeal,  to  remand  the  case  to  the  Deputy  Collector  for 
re-trial  with  directions  to  make  the  intervenora  party. 

Phear,  J. — This  is  a  suit  for  rent.  It 
was  brought  originally  before  the  Deputy 
Collector.  A  third  party  applied  to  be 
allowed  to  intervene  under  Section  'j']  of  Act 
X.  of  1859,  but  the  application  was  rejected, 
and  the  suit  between  the  plaintiff  and  defentl- 
ani  was  decided  on  a  matter  of  fact. 

On  this,  the  would-be  intervenor  appealed 
to  the  Judge,  and  the  case  was  remanded  to 
the  Deputy  Collector  with  directions  that  he 
should  make  the  intervenor  a  party,  and  try  the 
case  afresh.  This  was  done,  and  the  Deputy 
Collector  decreed  in  favor  of  the  plaintiff. 
The  intervenor  again  appealed  to  the  Judge, 
who  dismissed  the  plaintiff "s  suit;  and  against 
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such  an  action  without  obtaining  a  certificate 
as  required  by  Section  3  of  the  Act ;  can 
the  respondent  be  permitted  to  come  forward 
and  say  that  no  such  certificate  ought  to  be 
granted,  inasmuch  as  the  properties,  with 
reference  to  which  the  intended  suit  is  to  be 
brought,  do  not  belong  to  the  minor,  but  to 
herself  ?  We  think  that  to  allow  her  to  inter- 
vene in  such  a  manner  and  with  such  objec- 
tions would  be  to  defeat  one  of  the  very 
objects  for  which  a  certificate  under  Act  XL. 
of  ^858  is  necessary. 

For  the  foregoing  reasons,  we  reverse  the 
decision  of  the  Judge,  and  remand  the  case 
to  him  for  a  fresh  trial.  The  Judge  will 
give  to  the  appellants  a  reasonable  oppor- 
tunity to  produce  all  their  evidence,  oral  and 
documentary,  and  then  dispose  of  the  case 
according  as  he  may  find  the  will  relied 
upon  by  them  to  be  a  genuine  or  a  spurious 
document.  The  name  of  the  respondent 
shall  be  struck  off  the  record,  and  she  shall 
have  to  pay  to  the  appellants  all  the  costs 
incurred  by  them  down  to  the  present 
moment,  both  here  and  in  the  Court 
below. 


Baboo  Chunder  Madhuh  Ghose  for 
Respondents. 

A  ryot  with  a  ris^ht  of  occupancy  does  not,  by  sub- 
letting his  land,  lose  his  right;    but  the  sub-lessee 

thereby  gains  no  right. 

4 

Jackson,  7. — Wk  think  the  Judge  is  quite 
correct  in  law.  He  finds  that  the  plaintiff 
is  a  ryot  with  right  of  occupancy,  and,  as 
such,  is  entitled  to  recover  possession  of 
his  jote  jumma.  The  first  Court  had  found 
that  he  held  no  such  right,  and  the  con* 
tention  on  this  appeal  is  to  the  same  effect 
that  he  had  no  such  right,  because  it  was 
shown  on  the  evidence  that  he  had  from 
time  to  time  let  out  some  portions  of  the 
tenure,  and  at  times  even  the  whole  of  it 
to  other  ryots.  But  Section  6,  Act  X. 
of  1859,  distinctly  alludes  to  the  circum- 
stance of  a  ryot  with  right  of  occupancy 
sub-letting  his  land,  and  does  not  declare 
that  such  ryot  thereby  loses  his  right,  but 
that  the  sub-lessee  thereby  gains  no  right. 
It  is  very  common  all  over  the  country  for 
ryots  who  have  rights  of  occupancy  to  sub-let 
in  the  bazar ;  but  that  gives  the  zemindar  no 
right  to  dispossess  the  ryot  with  right  of 
occupancy,  as  the  zemindar  here  has  done. 

We  dismiss  the  appeal  with  costs. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Sub-letting  by  a  ryot  with  right  of  occunancy — 
Section  6,  Act  X.,  1859. 

Case  No.  1720  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from   a   decision  passed  by  ' 
the  Judge  of  Dacca,  dated  the  2gth  April 
i86y,  reversing  a  decision  passed  by  the 
Deputy  Collector   0/  that  District,  dated 
the  J  6th  February  i86j, 

Kalee  Kishore  Chatterjee  (one  of  the 
Defendants),  Appellant, 

versus  . 

Ram  Churn  Shah  and  others  (Plaintiffs), 

Respondents, 

Baboo  Greesh  Chunder  Ghose  for 
Appellant. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges. 

A  shareholder's  right  to  sue  an  agent— Section 
24,  Act  X.  of  1859— Joint  land-owner's  suit  for 
rent. 

Case  No.  237  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  2ist  May  186^, 

Puddo  Monee  Dossee  (Plaintiff),  Appellant, 

versus 

Banee  Kant  Ghose  and  others  (Defendants), 

Respondents, 

Mr.  R.  T.  Allan  and  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 
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Baboo  Ashooiosh  Chaitcrjce  for  Respondents.  ; 

In  a  suit  by  one  of  two  sharehoUlers  to  recover 
rertiin  accounts  and  papers  alle.sfed  to  have  been  kept 
by  her  asrcnts»  it  was  held  that  a  zemindar  has  a  rifi^ht, 
under  Section  2|,  Act  X.,  1S59,  to  institute  such  a  suit, 
and  that  ri^rht  is  not  taken  away  by  the  fact  of  his 
I>cin2^  one  of  several  shareholders. 

A  «iit  like  this  stands  upon  different  g-rounds  from 
a  s-uit  by  one  of  several  joint  land-owners  suingf 
separately  for  his  rent. 

Hobhouse,  J, — This  was  a  suit  under  Sec- 
tion 24,  Act  X.  of  1859,  and  ihc  plaintiff, 
one  of  two  shareholders,  sued  to  recover 
cerLiin  accounts  and  papers  alleged  to  have 
been  kept  by  her  agents  (the  defendants)  in 
the  course  of  their  employment  as  agents. 

The  Court  below  held  that  it  was  neces- 
nry  that  the   other  shareholder  should   be^ 
made  a  party  to  the  suit,  and  that  the  suit 
voold  then  lie  in  the  Civil,  and  not  in  the 
Revenue,  Courts,  and  dismissed  the  suit  with- 
costs. 

In  appeal  before  us,  it  is  contended  that 
the  plaintiff,  as  zemindar,  is  entitled  under 
Section  24  to  sue,  and  that  the  fact  of  her 
having  a  shareholder  does  not  necessitate 
her  making  that  fhareholder  a  party  to  the 
suit,  nor  does  it  deprive  her  of  her  remedy 
under  the  Section  relied  upon. 

We  think  that  this  contention  is  sound. 
The  words  of  the  law  are  explicit,  that  the 
zemindar  has  a  right  of  suit,  and  it  is  no- 
where in  the  law  declared,  nor  are  there  anv 
oecisions  of  ihe  Courts,  by  which  that  right 
is  taken  away,  simply  by  reason  that  the  ze- 
mmdar  is  only  one  of  several  shareholders. 

We  think  also  that  those  cases  in  which 
it  has  been  ruled  that  one  of  several  joint 
liod-owners  is  not  entitled  to  sue  separately 
lor  his  share  of  the  rent  stand  upon  different 
grounds  from  a  suit  like  the  present. 

We,  therefore,  set  aside  the  decision  and 
remand  the  case  to  the  Court  below,  with  in- 
sinictions  that  the  Court  do  entertain  and 
determine  the  suit  on  its  merits. 

If  it  shoul  I  be  found  that  the  plaintiff  is 
cniiiled  to  recover  any  accounts  or  papers, 
the  Court  can  direct  that  such  accounts  or 
pipers  be  filed  in  Court,  and  not  returned 
therefrom;  and  that  plaintiff  be  allowed  to 
take  such  copies  or  otherwise  to  have  such 
access  to  such  accounts  or  papers  as  she  may 
desire. 


The  5th  March  1868. 
Prcsenl  : 

The  Hon'blc  J.  B.  Phear  and  E.  Jackson, 

Judges. 

Jurisdiction— Deputy  Collector's  order  rejection 
an  application  to  intervene— Section  77,  Act 
X.,  1859. 

Case  No.  1804  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  0/  Sylhel,  dated  the  gih  May 
i86yy  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District y 
dated  the  8th  January  i86y. 

Khondkar  Kefaetoollah  (Objector), 
Appellant^ 


versus 

Mahomed  Kabel  and  others  (Plaintiffs),  and 
others  (Defendants),  /Respondents. 

Btxhoo  Debendro  Narain  Bose  for 
Appellant. 

« 
No  one  for  Respondents. 


Cobts  to  follow  the  ultimate  decision  of  the 
case. 

Vol,  IX. 


Where  a  Deputy  Collector  rejects  an  application 
from  a  third  party  to  intervene  under  Section  77,  Act 
X.  of  iS5g,  a  judsre  has  no  jurisdiction,  on  that  party's 
appeal,  to  remand  the  case  to  the  Deputy  Collector  for 
re-trial  with  directions  to  make  the  intcrvenor  a  party. 

Phear,  J. — This  is  a  suit  for  rent.  It 
was  brought  originally  before  the  Deputy 
Collector.  A  third  party  applied  to  be 
allowed  to  intervene  under  Section  'j']  of  Act 
X.  of  1859,  but  the  application  was  rejected, 
and  the  suit  between  the  plaintiff  and  defeml- 
ani  was  decided  on  a  matter  of  fact. 

On  this,  the  would-be  intervener  appealed 
to  the  Judge,  and  the  case  was  remanded  to 
the  Deputy  Collector  with  directions  that  he 
should  make  the  intervcnor  a  party,  and  try  the 
case  afresh.  This  was  done,  and  the  Deputy 
Collector  decreed  in  favor  of  the  plaintiff. 
The  intcrvenor  again  appealed  to  the  Judge, 
who  dismissed  the  plaintiff's  suit;  and  against 
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such  an  action  without  obtaining  a  certificate 
as  required  by  Section  3  of  the  Act ;  can 
the  respondent  be  permitted  to  come  forward 
and  say  that  no  such  certificate  ought  to  be 
granted,  inasmuch  as  the  properties,  with 
reference  to  which  the  intended  suit  is  to  be 
brought,  do  not  belong  to  the  minor,  but  to 
herself  ?  We  think  that  to  allow  her  to  inter- 
vene in  such  a  manner  and  with  such  objec- 
tions would  be  to  defeat  one  of  the  very 
objects  for  which  a  certificate  under  Act  XL. 
of  ^858  is  necessary. 

For  the  foregoing  reasons,  we  reverse  the 
decision  of  the  Judge,  and  remand  the  case 
to  him  for  a  fresh  trial.  The  Judge  will 
give  to  the  appellants  a  reasonable  oppor- 
tunity to  produce  all  their  evidence,  oral  and 
documentary,  and  then  dispose  of  the  case 
according  as  he  may  find  the  will  relied 
upon  by  them  to  be  a  genuine  or  a  spurious 
document.  The  name  of  the  respondent 
shall  be  struck  off  the  record,  and  she  shall 
have  to  pay  to  the  appellants  all  the  costs 
incurred  by  them  down  to  the  present 
moment,  both  here  and  in  the  Court 
below. 


The  3rd  March  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Sub-letting:  by  a  ryot  with  rigrht  of  occunancy— 
Section  6,  Act  X.,  1859. 

Case  No.  1720  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  29th  April 
i86y,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  1 6th  February  iS6y, 

Kalee  Kishore  Chatterjee  (one  of  the 
Defendants),  Appellant, 

versus  . 

Ram  Churn  Shah  and  others  (Plaintiffs), 

Respondents. 

Baboo  Greesh  Chunder  Ghost  for 
Appellant. 


Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

A  ryot  with  a  rig^ht  of  occupancy  does  not.  by  sub- 
letting his  land,  lose  his  rig-ht;  but  the  sub-lessee 
thereby  grains  no  right. 

Jackson,  y. — We  think  the  Judge  is  quite 
correct  in  law.  He  finds  that  the  plaintiff 
is  a  ryot  with  right  of  occupancy,  and,  as 
such,  is  entitled  to  recover  possession  of 
his  jote  jumma.  The  first  Court  had  found 
that  he  held  no  such  right,  and  the  con- 
tention  on  this  appeal  is  to  the  same  effect 
that  he  had  no  such  right,  because  it  was 
shown  on  the  evidence  that  he  had  from 
time  to  time  let  out  some  portions  of  the 
tenure,  and  at  times  even  the  whole  of  it 
to  other  ryots.  But  Section  6,  Act  X. 
of  1859,  distinctly  alludes  to  the  circum- 
stance of  a  ryot  with  right  of  occupancy 
sub-letting  his  land,  and  does  not  declare 
that  such  ryot  thereby  loses  his  right,  bat 
that  the  sub-lessee  thereby  gains  no  right. 
It  is  very  common  all  over  the  country  for 
ryots  who  have  rights  of  occupancy  to  sub- let 
in  the  bazar ;  but  that  gives  the  zemindar  no 
right  to  dispossess  the  ryot  with  right  of 
occupancy,  as  the  zemindar  here  has  done. 

We  dismiss  the  appeal  with  costs. 


The  3rd  March  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobbouse, 

Judges, 

A  shareholder's  rig^ht  to  sue  an  tigtsxt — Sectioo 
24,  Act  X.  of  1859— Joint  land-owner's  salt  for 
rent 

Case  No.  237  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  21  st  May  i86j. 

Puddo  Monee  Dossee  (Plaintiff),  Appellant, 

versus 

Banee  Kant  Ghose  and  others  (Defendants), 

Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Khettur  Mohun 
Mookerjee  for  Appellant. 
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Baboo  Ashoolosh  Chattcrjee  for  Respondents. 

In  a  suit  by  one  of  two  shareholders  to  recover 
certain  accounts  and  papers  alleifcd  to  have  been  kept 
by  her  asfcnts,  it  was  held  that  a  zemindar  has  a  riffht, 
under  Section  24,  Act  X.,  1S51),  to  institute  such  a  suit, 
and  that  rijrht  is  not  taken  away  by  the  fact  of  his 
l>eing^  one  of  several  shareholders. 

A  ftuit  hkc  this  stinds  upon  different  jjrounds  from 
a  suit  by  one  of  several  joint  land-owners  suing 
separately  for  his  rent. 

Hobhouse,  y. — This  was  a  suit  under  Sec- 
lion  24.  Act  X.  of  1859,  and  the  plaintiff, 
one  of  two  shareholders,  sued  to  recover 
certain  accounts  and  papers  alleged  to  have 
been  kept  by  her  agents  (the  defendants)  in 
the  course  of  their  employment  as  agents. 

The  Court  below  held  that  it  was  neces- 
tixy  that  the  other  shareholder  should  be 
made  a  parly  to  the  suit,  and  that  the  suit 
would  then  lie  in  the  Civil,  and  not  in  the 
Revenue,  Courts,  and  dismissed  the  suit  with- 
costs. 

In  appeal  before  us,  it  is  contended  that 
the  plaintiff,  as  zemindar,  is  entitled  under 
Section  24  to  sue,  and  that  the  fact  of  her 
having  a  shareholder  docs  not  necessitate 
her  making  that  fhareholdcr  a  party  to  the 
salt,  nor  docs  it  deprive  her  of  her  remedy 
under  the  Scciion  relied  upon. 

We  think  that  this  contention  is  sound. 
The  words  of  the  law  are  explicit,  that  the 
lemindar  has  a  right  of  suit,  and  it  is  no- 
where in  the  law  declared,  nor  are  ihere  anv 
decisions  of  the  Courts,  by  which  that  right 
is  taken  away,  simply  by  reason  that  the  ze- 
mrndar  is  only  one  of  several  shareholders. 

We  think  also  that  those  cases  in  which 
it  has  been  ruled  that  one  of  several  joint 
bod-owners  is  not  entitled  to  sue  separately 
ior  his  share  of  the  rent  stand  upon  different 
grounds  from  a  suit  like  the  present. 

We,  therefore,  set  aside  the  decision  and 
remand  the  case  to  the  Court  below,  with  in- 
structions that  the  Court  do  entertain  and 
determine  the  suit  on  its  merits. 

If  it  shoul  1  be  found  that  the  plaintiff  is 
cmided  to  recover  any  accounts  or  papers, 
ibe  Court  can  direct  that  such  accounts  or 
papers  be  filed  in  Court,  and  not  returned 
ihercfrom;  and  that  plaintiff  be  allowed  to 
take  such  copies  or  otherwise  to  have  such 
access  to  such  accounts  or  papers  as  she  may 
desire. 

Cobts  to  follow  the  uliimatc  decision  of  the 
case. 

Vol.  IX. 


The  5th  March  1868. 

Present  : 

The  flon'blc  J.  B.  Phear  and  E.  Jackson, 

Judges, 

Jurisdiction— Deputy  Collector's  order  rejecting 
an  application  to  intervene— Section  77,  Act 
X.,  1859. 

Case  No.  1804  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Sylhet,  dated  the  gih  May 
i86y^  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District ^ 
dated  the  8th  January  i86y, 

Khondkar  KefaetooUah  (Objector), 
Appellant^ 


versus 

Mahomed  Kabel  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents. 

Btihoo  Dehendro  Narain  Bose  for 
Appellant, 

No  one  for  Respondents. 


Where  a  Deputy  Collector  rejects  an  application 
from  a  third  party  to  intervene  under  Section  77,  Act 
X.  of  1S59,  a  Judtjfe  has  no  jurisdiction,  on  that  party's 
appeal,  to  remand  the  case  to  the  Deputy  Collector  for 
re-trial  with  directions  to  make  the  intervener  a  party. 

Phear,  J. — This  is  a  suit  for  rent.  It 
was  brought  originally  before  the  Deputy 
Collector.  A  third  party  applied  to  be 
allowed  to  intervene  under  Section  yj  of  Act 
X.  of  1859,  but  the  application  was  rejected, 
and  the  suit  between  the  plaintiff  and  defenil- 
ani  was  decided  on  a  matter  of  fact. 

On  this,  the  would-be  intervenor  appealed 
to  the  Judge,  and  the  case  was  remanded  to 
the  Deputy  Collector  with  directions  that  he 
should  make  the  intervenor  a  party,  and  try  the 
case  afresh.  This  was  done,  and  the  Deputy 
Collector  decreed  in  favor  of  the  plaintiff. 
The  intervenor  again  appealed  to  the  Judge, 
who  dismissed  the  plaintiff's  suit;  and  against 
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this  judgment  the  present  special  appeal  is 
preferred. 

It  appears  to  us  that  the  order  of  reftiand 
by  the  Judge  was  made  without  jurisdiction, 
and  therefore  void.  Everything  that  has 
taken  place  since  must  fall  with  it,  except  so 
far  as  the  parties  have  expressly  or  implied- 
ly agreed  to  be  bound  by  it.  No  sort  of  con- 
sent of  this  kind  has  been  made  out,  and 
consequently   we   declare  ihat  the  remand- 


be  sent  to  another  Court  for  execution.    There  is  no 
intermediate  procedure  between  these  two  executions. 

Phear,  J. — The  Maharajah  of  Bard  wan 
(special  appellant  before  us)  holds  the  decree 
in  this  suit,  which  was  passed  by  the  Moon- 
siff's  Court  of  Beerbhoom,  against  three 
persons :  Sitanath  Sircar,  Bissambur  Singh, 
and  Sree  Narain  Mitler.  This  decree  ap- 
pears to  have  been  to  the  effect  that  Sita- 
nath Sircar  should  pay  to  the  plaintiff  the 
amount  decreed,  but  if  the  whole  amount 


tive.     The  original  judgment  of  the  Deputy 
Collector  is  affirmed.     No  costs. 


order  of  the  Judge,  the  second  proceedmgs  should  not  be  realized  from  him  and  his  pro- 

before  the  Deputy  Collector  which  followed  pertv,  then  the  balance  should  be  recovered 

thereon,  and   the   judgment   which    is   now  from    Bissanbur   Singh   and    Sree    Narain 

appealed  against,  are  all  void  iind  inopera-  Mitler. 

While  the  Maharajah  is  thus  a  conditional 
judgment-creditor  of  Sree  Narain's  in  the 
Beerbhoom  Court,  Sree  Narain  also  holds  a 
decree  against  the  Maharajah  in  the  Court 
of  the  Principal  Sudder  Ameen  of  Burdwan. 

In   this   stale    of   things,    the    Maharajah 
petitions  the  Court  of  Beerbhoom,  praying 
that  the  amount  of  the  decree  in  the  suit 
before  us  fiantely,  Rupees  802-1-10,  may  be 
The  llon'ble  J.  B.  Phear  and  C.  Hobhouse,    allowed   to   be    treated  as  a  set-off  against 

Judges,  the  Rupees  844-11-4  covered  by  the  decree 

of    the    Burdwan    Court.     Thereupon,    (he 

Execution  of  decrees— Procedure  of  our  Courts    MoonsilT,   after  reciting   that    the   debt    had 

—Section  284,  Act  VIII.,  1859.  not  been   saiisfied  from  the  assets   of  Siia- 

'  nalh  Sircar  on  their  being  brought  to  sale, 
Case  No.  432  of  1867.  and  that  consequently  Sree  Narain  Mitter 

I  was  liable  for  the  balance,  Rupees  277-1-4, 
made  the  following  order  : — 


The  6th  March  1868. 


Present : 


Miscellaneous  Appeal  from  an  order  passed 
by   the  Judge  of  Beerbhoom^   dated   the  \ 
6th  July  i86*jy  affirming  an  order  passed 
by  J  he    Sudder  Ameen   of  that   District  j 
dated  the  ist  December  1S66, 

The  Maharajah  of  Burdwan  (Decree-holder), 

Appellant^ 

versus 

Sree  Narain  Mitter  (Judgment-debtor), 

Respondent, 


'*  That  a  copy  of  this  proceeding  be  trans- 
'*  milted  to  the  Piincipal  Sudder  Ameen  of 
''  East  Burdwan  with  an  intimation  to  the 
*' effect  that,  irl  case  the  allegation  of  this 
**  decree- holder  be  correct,  the  sum  of  Rupees 
**  277-1-4  be  allowed  as  a  set-off  from  the 
"  amount  due  to  the  debtor  in  this  case, 
"  Sree  Narain  Milter;  that  the  above  author- 
•*  ily  will  oblige  by  sending  a  reply  to  the 
*'  above ;  and  that  this  proceeding  be  made 
I  ■'  over  to  the  decree-holder's  pleader." 

I      Against  this  order,  the  Maharajah  appeal- 
ed  to  the  Judge,  on  the  ground  that  more 
ihan  Rupees  277-1-4  ought,  under  the  cir- 
Daboos  Juggodanund  Mookerjee  and   Chun-    cumstances  of  the  case,  to  have  been  allowed 


der  AJ  ad  hub  G  hose  for  Appellant. 


Baboo  Woopendur  Chunder  Bose  for  Re- 

*spondent. 


to  him   by   the   Moonsiff  as   set-off.     Sree 
Narain,  the  judgment-debtor,  did  not  appeal. 

i      The  Judge   remarked  that  the   order  of 
set  off  passed  by  the  Lower  Court  appeared 
to  be  illegal,  but  that  jno  appeal  was  prefer- 
Every  Court  is  bound  to  execute  its  own  decree,  .  red  against  it.     He  then  proceeded  lo  dis- 
if  it  can,  by  process  (when  necessary)  issued  agrainst    miss  the  I\Iaharaiah's  appeal  before  him,  on 

the  property  or  person  of  the  uidgmcnt-debtor :  it  is  '  fU^   <rrniinfl    tbit   "fn  illmv   oYAr^M^;/^r>    ir*  K*x 
only  when  the  decree  cannot  be  executed  within  the     ^"^   grOUnO    mat       tO   allow   execution    lO   DC 

jurisdiction  of  the  Court  v^hobc  decree  it  is,  that  it  may '■*  taken  out  undcr  the  clrcumstances  of  the 
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**casc  against  the  assets  of  Sree  Narain  j  there  is  not  a  suggestion  that  the  Moonsiff 
**  Mitter  would  be  opposed  to  the  decretal  !  of  Beerbhoom  could  not  have  executed  the 
"order."  Maharajah's  decree  within  the  jurisdiction 

So  far  as  we  can  understand  the  ver}-  ^^  ^'s  Court,  had  he  been  asked  to  do  so. 
concise  judgment  of  the  Lower  Appellate  '  And  if  he  could  so  have  executed  it,  he  had 
Court,  it  seems  that  the  Judge,  while  think-  I  "^  warrant  in  law  for  sending  it  elsewhere 
ing  the  order  of  the  first  Court  illegal,  con-  ( for  execution.  But  even  supposing  the  facts 
sidered  that,  inasmuch  as  the  party  against  '  ^^'^re  such  that  execution  could  not  be  had 
whom  it  was  made  had  not  appealed,  he  i  ^^  Beerbhoom,  then  the  Moonsiff  should 
could  not  interfere  wiih  it  on  that  ground.  '  ^^^'^  sent  the  decree  to  Burdwan  merely  for 
Then  treating  the  order  as  valid    for    the    execution  in  the  manner  prescribed  by  the 


purposes  of  the  Maharajah's  appeal,  he  was 
of  opinion  on  the  evidence  that  the  appel- 


284  and  following  Sections  of  Act  VIII.  of 
1859.     The  decree,  when  thus  transmitted, 


lam  had  not  made  out  that  the  decree  could  !  ^^ould,  for  the  purposes  of  execution,  have 
not  be  satisfied  out  of  the  assets  of  Sitanalh  i  become  the  decree  of  the  Burdwan  Court, 
Sircar,  and,  therefore,  had  not  established  his  I  and  it  would  have  fallen  to  that  Court,  in- 
right,  under  the  decretal  order,  to  obtain  any  '  stead  of  the  Beerbhoom  Court,  to  determine 
execution  whatever  against  Sree  Narain  :  coil-  the  question  of  set-off.  Nothing  of  this 
sequently,  the  Maharajah  could  not  be  heard*  ^i"^  ^as  been  done.  But  instead  of  it,  the 
to  complain  that  the  amount  for  which  exe-  I  decree  seems  to  have  been  assigned  from  the 
cution  was  ffiven  him  by  the  Lower  Court    one  Court  to  the  other,  with  the  view  to  its 


given  him  by 
was  too  small,  and,  accordingly,  the  Judge 
dismissed  his  appeal.     If  this  be  the  correct 


being  then  assigned  back  again,  much  after 
the  fashion  in  which  a  Bill  of  Exchange  is 


view  of  the  course  which  was  taken  by  the  ■  passed  from  hand  to  hand  by  endorsement. 
Lower  Appellate  Court,  we  think  that  Court  The  whole  proceeding  was  improper,  and 
was  generally  right  in  its  conclusions,  except '  done  without  legal  authority.  It  ought  to 
in  one  particular,  namely,  that  it  did  not  go  he  rendered  inoperative  from  the  commence- 
far  enough  when  it  merely  dismissed  the  1  ment,  and,  for  this  purpose,  we  reverse  the 
appeal.  The  Maharajah  was  certainly  ill-  decision  of  the  Judge  so  far  as  it  has  the 
advised  in  coming  to  this  Court  to  question  effect  of  affirming  the  judgment  of  the  first 
the  Judge's  decision;  for  we  are  of  opinion  Court,  and  we  reverse  the  order  of  the  first 
that,  on  these  proceedings,  he  was  not  even  Court  altogether,  with  costs  in  all  Courts 
entitled   to   have   the   benefit   of   the  order    to  be  paid  by  the  special  appellant  to  the 


which  the  first  Court  made  in  his  favor,  and 
which  the  Judge  did  not  disturb. 


special  respondent.     If   satisfaction  to  any 
extent  has  already  been  entered  up  on  Sree 

\v«  f^^i  K^««^  f^  o«„  .k«#  «^  ♦i.;r,b  fU^    Narain's  decree  in  the  Burdwan  Court,  on 
*>e  feel* bound  to  say  that  we  thmk  the    ..      ^  .  .      r  ^.         j^      u •  u         u 

proceedings   before   ihe   Court  of   first  in-    '•^'=  ^^''}  f  the  order  wh.ch  we  have  now 

sunce,    together    wiih    the    order   thereon  I  ^^^^^s^^' •?«  ^^'»^«  ^'^'^..'^ '»'^\«55P? '"!*'»; 
'       °  Court  to  have  his  position  rectified.     And 

seek,  in  a 

the   decree 

Court. 

Civil  Procedure  Act  is  very  clear  upon  this 

point.    Every   Court  is   bound   to   execute 

its  own  decrees,  if  it  can,  by  process  (when  I  The  6th  March  1868. 

necessary)  issued   against  the   property  or , 

person  of  the  judgment-debtor.     It  is  only  Preienl : 

when  the  decree  cannot  be  executed  within  \  n^y^^  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 

the  jurisdiction   of  the  Court  whose   duly  Macpherson.  Judges, 

It  IS  to  execute  it,  that  it  may  be  sent  to  ' 

another  Court   for   execution    {see    Section    Enhancement  of  rent  —  Increased  value  of  pro- 

184  of  Act  VIII.  of  1859).     There  is  no-  -  -^  .      -  - 


dace — Rale  of  proportion. 


ihmg  m  the  Civil  Procedures  of  our  Courts  .  q^^^^  ^^^^  2008  to  2010  and  2012  of  1867 

inlermediate   to  execution   effected   by  the  under  Act  X.  of  1859. 

Court,  which  passed  the  decree,  and  execu-  1 

lion  by  some  Court  to  which  the  decree  has    Special  Appeals  from  a  decision  passed  by 

been  transmitted   for  that  purpose  on  the  .      ihe  Judge  of  Rajshahye,  dated  the  23rd 

groand  just  mentioned.     In  the  present  case,  |.     May    i86j,    reversing  a   decision  passed 
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by   the    Deputy    Collector    of    that   Dis- 
trict^ dated  the  jist  January  i86j. 

Doorganalh    Shah    and    others    (Plaintiffs), 

Appellants^ 

versus 

Kazim  Fakir  and  others  (Defendants), 
Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Nuleet  Ch under  Sein  for 
Respondents. 

In  a  suit  for  enhancement  of  rent,  where  the  expend- 
iture is  stationary,  and  the  value  of  the  produce  has 
increased,  the  proper  rule  is,  that  the  rate  of  rent  to  be 
paid  shall  bear  to  the  old  rate  the  same  proportion  as 
the  present  value  of  the  produce  bears  to  the  old 
value. 

Seton-Karr,  J, — In  these  four  cases,  I 
am  of  opinion  that  the  Judge  had  no  good 
grounds  for  altering  the  decision  of  the  first 
Court,  and  that  he  has  not  carried  out  the 
instructions  of  the  majority  of  the  Judges 
expressed  in  the  well-known  case  reported 
at  page  29,  III.  Weekly  Reporter,  Act  X. 
Rulings,  decided  on  the  19th  of  June 
1865. 

The  finding  of  the  first  Court  is  that  the 
value  of  the  produce  has  increased  two-fold 
by  a  gradual  and  progressive  rise,  and  that 
this  increase,  which  both  parties  accept,  is 
clearly  not  the  increase  of  years  of  unusual 
pressure  or  scarcity.  The  first  Court  finds 
also  that  the  expenditure,  which,  it  is  said  by 
the  defendant,  had  increased  as  niuch  as  the 
value  of  the  prpduce,  has  in  reality  not  in- 
creased at  all.  If  anything,  it  appears  by  the 
finding  of  the  first  Court  to  have  decreased. 
In  this  state  of  things,  if  the  expenditure 
is  stationary,  and  the  value  of  the  produce 
has  increased,  then  the  proper  rule  will  be 
that  the  rate  of  rent  to  be  paid  shall  bear 
to  the  old  rate  the  same  proportion  as  Ihe 
present  value  of  the  produce  bears  to  the 
old  value. 

Adopting  this  rule,  the  plaintiff  would 
be  entitled  to  receive  the  rates  allowed  by 
the  first  Court.  The  appellant,  however, 
agrees  to  take  the  rates  admitted  by  the 
defendant  for  the  various  bastoo  or  home- 
stead lands  in  the  four  cases,  and  the  home- 
stead lands  will  be  assessed  at  those  rates 
in  each  case. 

With  these  exceptions,  however,  the 
decision  of  the  Judge  is  set  aside,  and  that 
of  the  Collector  restored  in  all  four  cases. 

The  appellant  will  g^et  his  costs  of  these 
appeals, 


Macpherson,  J. — ^The  Lower  Appellate 
Court  evidently  misunderstood  the  remarks 
of  the  Court  of  first  instance  as  to  some 
portions  of  the  increase  being  **  accidental," 
and  it  was  under  this  mistake  that  the 
Judge  altered  the  order  which  had  been  pass- 
ed. It  appears  to  me  that  :he  decision  of  the 
first  ('ou;l  was  rght  and  should  be  affirmed, 
reversing  the  decree  of  the  JuHge. 

By  consent  of  Baboo  Mohinee  Mohun 
Roy,  the  original  decree  is  to  be  altered  by 
excliuiing  the  bastoo  land.«,  and  assessing 
them  in  each  case  at  the  rates  admiited  bv 
the  several  defendants. 


The  loih  March  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanath 

Milter*  Judi^es, 

Dispossession  on  date  given  in  plaint. 

Case  No.  1367  of  1F67. 

Special  Appeal  ft  om  a  decision  passed  br 
the  Judicial  Coffimissiomr  of  Chota- 
Nag  pore,  dated  the  2jrd  March  tS6y, 
affirming  a  decision  passed  by  the  Assist- 
ant Commissioner  of  Manbhoom^  da  fed 
tlie  Kjth  July  1S66, 

Obhoy  Churn  Mahatah  and  others 
(Defendants),  Appellants, 

versus 

Unnoda  Pershad  Mookerjee  (PlainlifT), 

Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appellants. 
Baboo  Sreenath  Doss  for  Respomlcnt. 

It  Is  not  necessary  \ov  a  plaintiff  to  prove  that  he  was 
dispos'-esscd  on  the  date  mentioned  in  the  plaint. 


lililter,  7. 


* 


« 


With  reference  to  the  third  point,  we  do 
not  think  that  it  is  absoluiely  necessary  in  a 
civil  suit  that  the  plaintiff  should  prove  that 
he  was  dispossessed  by  the  defendant  on  the 
precise  date  mentioned  in  the  plaint.  In  the 
present  case,  the  plaintiff  having  proved  a 
liile  to  the  properly  in  suit  not  barred  by 
lapse  of  lime,  a  decree  has  been  very  pro- 
perly passed  in  his  favor.  We  reject  the 
special  appeal  with  costs. 
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The  loih  March  iS68. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  Judges. 

Enhancement  of  rent— Section  17,  Act  X.  of 

1859. 

Case  No.  1690  of  1867  under  Act  X.  of  1859. 

S/^ecial  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  2$th  April 
iS6y,  modifying  a  decision  passed  by  the 
Deputy  Collector  of  Furreedpore,  dated 
the  22nd  February  1866. 

Purmanund  Sein  and  others  (Defendants), 

Appellants^ 

versus 

Paddo  Monee  Dossia  and  others  (Plaintiffs), 

Respondents, 

Mr,  R.  V,  Doyne  and  Baboo  Bungs  he  e 
Dhur  Sein  for  Appellants. 

i1/r.  R.  T.  Allan  and  Baboo  Romanath 
Bose  for  Respondents. 

Where  a  ryot,  who  had  taken  a  clearing  lease  for 
certain  jungles  at  a  russuddee  jumina  rising  by  de- 
crees to  10  annas,  which  had  been  reached,  and  had 
^'ceo  paid  for  some  time,  was  sued  for  enhancement  of 
rtnt,  it  was  held  that  the  mere  fact  of  the  ryot's  produce 
havinjr  largely  increased  in  value,  and  of  his  rent  being 
materially  bcluiv  that  paid  for  similar  lands  in  the 
r.eighbourhi>od,  were  not  suHicient  grounds  for  enhance- 
ment of  rint  under  Section  17,  Act  X.  of  1S59. 

It  is  essential  to  a  right  to  enhance  under  Clause  i, 
S-iction  17,  that  the  higher  rates  in  the  neighbourhood 
i^bould  be  paid  by  the  snmc  class  of  ryots,  and  by  ryots 
with  similar  advantages. 

Macpherson,  J. — This  suit  was  remand- 
ed by  a  Division  Bench  of  this  Court 
some  time  ago,  in  order  that  ihe  Judge 
might  decide  "  whether  the  respondent  (the 
"plaimiff  in  the  original  suit)  was  entitled 
"  to  a  kubooleut  at  an  enhanced  rate  accord- 
'in?  to  his  plaint  on  an}'  of  the  grounds 
"which  he  mav  put  forward  under  the 
•Maw." 

The  Judge  his  decided  that  the  respond- 
ent is  entitled  to  a  kubooleut  at  an  cn- 
banccvl  rate.  But  in  special  appeal  it  is 
ir^ed  that  the  Judge's  decision  is  wrong  as 
not  showing  that,  under  any  of  the  clauses 
of  Section  17  of  Act  X.  of  1859,  the  ap- 
pellants are  liable  to.  have  their  rent  en- 
hanced. 

We  think  the  appellants'  contention  is 
^^gbt,  and  that  the  judgment  of  the  Lower 
^'onn  should  be  set  aside,  and  that  the 
pUimiffs'  suit  should  be  dismissed. 

The  appellants  are  not  liable  to  enhance- 
n»cm  unless  their  case  falls  within  the  first 


or  second  Clause  of  Section   1 7 :  that  is  to 
say,  unless — 

1st. — The  rate  of  rent  paid  by  them  is 
below  the  prevailing  rate  payable  by  the 
same  class  of  ryots  for  land  of  a  similar 
description  and  with  similar  advantages  in 
the  places  adjacent ;  or  unless — 

2nd. — The  value  of  the  produce,  or  the 
productive  powers  of  the  land,  have  been 
increased  othefwise  than  by  their  agency 
or  at  their  expense. 

The  judge's  decision  does  not  bring  the 
case  of  the  appellants  within  either  of 
these  clauses.  The  Judge  finds  in  a  vague 
way  ''both  that  the  value  of  produce  has 
"largely  increased,  certainly  not  less  than 
"doubled;  and,  further,  that  the  defendants* 
"  rent  is  now  materially  below  what  is  paid 
"for  similar  land  in  the  neighbourhood:" 
and  then  he  goes  on  to  fix  one  rupee  as  a 
suitable  rate  for  the  appellants  to  pay  with 
reference  to  the  rates  paid  for  similar  lands 
in  the  neighbourhood,  and  to  the  special  cir- 
cumstances in  which  the  appellants  are  situ- 
ated. Such  a  finding  as  this  is  not  warranted 
by  Section  17,  and  is  bad  in  law.  The  ap- 
pellants' case  is  very  peculiar,  they  being 
persons  who  many  years  ago  look  a  clearing 
lease  of  certain  jungles  at  a  russuddee  jum- 
ma,  paying  nothing  for  the  first  several  years, 
and  then  paying  a  small  rent  rising  by 
degrees  to  10  annas.  After  having  paid 
at  the  rate  of  10  annas  for  some  time,  this 
suit  to  enhance  the  rate  was  instituted. 

The  Ju.ige,  in  deciding  that  the  rent  should 
be  enhanced  to  one  rupee,  apparently  con- 
sidered that  he  acted  under  the  ist  Clause 
of  Section  17.  But  his  finding  is  incom- 
plete; because,  though  it  may  be  taken  to 
declare  what  is  the  prevailing  rate  in  the 
neighbourhood,  there  is  no  finding  on  the 
all-important  point  essential  to  the  right  to 
enhance  under  that  Clause — that  the  higher 
rates  in  the  neighbourhood  are  paid  {a)  by 
the  same  class  of  ryots,  and  (3)  by  ryots  with 
similar  advantages  in  the  places  adjacent. 

The  grounds  upon  which  the  respondent 
sought  to  enhance  are  set  forth  in  the  plaint 
in  the  most  general  and  obscure  terms,  and 
as  no  case  for  enhancement  within  the  pro- 
visions of  Section  17  of  A^ct  X.  of  1859  has 
been  made  out,  we  think  the  decree  of  lh« 
Lower  Court  ought  to  be  reversed,  and  the 
plaintiff's  suit  dismissed. 

The  appellants  are  entitled  to  the  costs 
of  this  appeal  and  of  the  proceedings  in  the 
Lower  Court  subsequent  to  the  remand-order 
of  the  15th  February  1867. 
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The  loth  March  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  W. 
Markby,  Judges, 

Sale  by  Hindoo  widow— Attestation  by  heirs— 
Lapse  of  time — Evidence. 

Case  No.  2032  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabad,  dated  the 
28th  May  r86y^  affirming  a  decision 
passed  by  the  Principal  S udder  Ameen 
of  that  District^  dated  the  2gth  Septem- 
ber 1866, 

Madhub  Chunder  Hajrah  (one  of  the 
Defendants),  Appellant^ 

versus 

Gobind  Chunder  Banerjee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Romesh  Chunder  Mi  iter 
for  Appellant. 

Baboos  Sreenath  Doss  and  Mohinee 
Mohun  Roy  for  Respondents. 

Where  certain  landed  property  in  the  possession  of  a 
Hindoo  widow  was  sold  on  the  alleg^ed  ground  of 
necessity,  and  the  execution  of  the  deed  of  purchase 
was  attested  by  the  then  next  heir,  it  was  held  that  the 
assent  implied  in  such  attestation  was  not  conclusive  in 
law  as  to  the  necessity  for  the  sale ;  though  the  fact  of 
persons  most  interested  in  contesting  such  a  sale  being 
called  in  to  execute  the  deed  is  the  strongest  possible 
proof  of  good  faith  on  the  part  of  the  purchaser . 

Where  a  considerable  time,  has  lapsed  of  enjoy, 
ment  and  apparent  acquiescence,  a  purchaser,  or  one 
claiming  through  him,  may  be  absolved  from  showing 
anything  more  than  the  fact  of  a  sale  made  to  him 
under  some  ostensible  plea  of  necessity. 

Markby,  J, — In  this  case,  plaintiff,  Gobind 
Chunder  Banerjee,  the  son  of  Digumburee, 
and  maternal  grandson  of  Shi  bo  Soonduree, 
sued  together  with  one  Ram  Kishore  to  set 
aside  a  sale  of  certain  landed  property  made 
by  Shibo  Soonduree  whilst  she  was  in 
possession  of  the  property,  and  had  in  it  the 
interest  of  a  Hindoo  widow  whose  husband 
had  died  leaving  no  male  issue. 


The  defendant  was  an  infant  whose  an< 
cestor  had  purchased  the  property  in  ques-| 
tion,  and  who  appeared  by  his  guardian. 

The  sale  in  question  was  made  in  ihel 
year  1241 — 33  years  ago.  The  deed  reciies| 
that  the  sale  was  necessary  for  the  payment 
of  Government  revenue  "and  other  debts;*'! 
and  the  execution  of  the  deed  is  attested  byl 
Digumburee,  the  daughter  of  Shibo  Soon-I 
duree,  as  also  by  one  Doorga  Doss  since} 
deceased,  who  was  then  the  next  heir  aftei 
the  death  of  Shibo.  The  plaintiff  was| 
not  then  born. 

The  only  question  before  us  is,  whether] 
this  dispossession  of  the  property  by  Shibol 
Soonduree,  who  had  only  a  limited  interesl,j 
was  valid  and  binding  as  against  the  plaint- 1 
iff,  the  next  heir. 

It   was  contended  below,  and  has  beent 
again    contended    here,   that,   inasmuch    ast 
the    execution    of    the   purchase- deed   was; 
attested    by   Doorga   Doss,   the    then    next 
heir,  it  must  have  been  taken  to  have  been 
made  with  his  assent,  and,  having  been  made 
with  his  assent,  is  binding  and  conclusive 
as  against  the  present  plaintiff. 

We  are  not,  however,  prepared  to  go  to 
this  extent.  We  do  not  consider  that  this 
assent  is  in  law  conclusive,  so  as  to  preclude 
the  necessity  of  all  further  enquiry,  though 
we  consider  that  the  fact  of  the  two  persons 
most  interested  in  contesting  this  sale,  if 
it  wa^  unnecessary,  having  been  called  in  to 
execute  the  deed,  is  the  strongest  possible 
evidence  of  good  faith  on  ihe  part  of  the 
purchaser. 

It  is  true  that  there  is  a  decision  of  the 

laie  Sudder  Court,  by 
which  it  is  held  that 
an  attesting  witness  must 
be  taken  in  a  matter  of 
law  to  be  an  assenting  party  to  the  deed 
which  he  attests ;  but  we  think  the  law  is 
there  laid  down  a  little  too  strongly. 

The  same  subject  is  referred  to  in  a  de- 
cision reported  in  VI.  Weekly  Reporter  52. 
There  the  Court  (Kemp  and  Seton-Karr, 
Justices)  held  that  the  attestation  showed 
acquiescence  as  a  matter  of  fact  upon  the 
evidence,  and  not  as  a  matter  of  law. 

Upon  another  ground,  however,  which 
has  been  taken  before  us,  the  appeal  is,  in 
our  opinion,  well  founded.  We  think  the 
Judge  of  the  Appellate  Court  has  not  taken 
an  altogether  correct  view  of  the  question 
of  fact  which  he  had  to  determine. 
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See  the  decisions 
of  iliGt),  S.  D.  A., 
page  625. 
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There  is  not  in  this  case  any  question  of '  Judge  appears  to  us  to  have  wrongly  applied 

anus,  or  shifting  of  onus  or  presumption  ; !  the    well-known    precedent    in   Hunooraan 
the  simple  question  is  whether  the  defendant    p     ,     ,, 
has  shown,  as  he  was  bound  to  do,  that  the    ^^^^shaa  s  case. 

Tcndor  through  whom  he  claims,  in  making        jr  .1  .      .1  ,  .,  , 

this  purchase?  acted  in  good  faith  after  mak         ^^  ^^^'^  ^'^^  ^"  ostensible  necessity,  such 
log  such  enquiries  as  a  reasonable  man  would  '  as    the    payment    of    Government    revenue 
make  to  ascertain  that  the  sale  was  necessary,    certainly   would  be,    and    if  the  purchaser 
''  If  he  did  this,  whether  the  sale  was  in  real-    „^-   j     .,1  j  r  -.u      j  ui 

Jtv  necessary  or   not,  is   not  material,    the  :  *"^^^  '""''^  -ood  faith  and  reasonable  caution, 
object  of  the  law  being  as  much  to  protect :  he  ought  not  to  be  disturbed  after  so  long 
honest  purchasers  as  it  is  to  protect  rever-    a  period  of  possession  and  acquiescence.' 
%sionary  heirs ;  and  it  being  clear  that,  if  a  man  , 
is  to  deal  with  a  Hindoo  widow  for  the  estate       The  Judge   should   re-consider  the  case 

whkh  she  holds,  he  must  have  some  mode ;  f-^^  j^e  points   of  view   indicated  by  us, 
of  doing  so,  which  will  render  his  dealings  ;  \  ■' 

secure  from  impeachment  by  any  subsequent '  ^"^  P^ss  a  fresh  judgment, 
taker.  ! 

Upon    the    question    of    good    faith,    the  p 
fact  of  Dijrimburee  and  Doorga  Doss  hav- 1  ^^    ^^^^  ^^^^^    3^3 

mg  attested    the   deed,   is   of    the  greatest  | 
possible  weight ;    and  we  think  that,  if  the  i 

right  question,  namely,  that  of  good  faith  on  Present: 

,  the  part  of  the  purchaser,  had  been  consider- 
ed by  the  Judge,  he  would  very  likely  have    The  Hon'ble  W.  S.  Seton-Karr  and  Dwarka- 
thought  it  sufficient  on  that  point.  nath  Mitter,  Judges, 

Nor  do  wc  think  that  the  importance  of    ^r^^  ^*«.u*,«i.'^      o    *•  a  *.  v«rt      o^ 

,L   r    .    r    t      ,  <  ..        1        r  •   ,  «      Non-registration— Section  13,  Act  XVI.,  1864— 

the  fact  ot  the  lapse  of  tune  h.is  been  right-       ContFact  may  be  recognized  though  not  re- 
ly estimated.     In  the  case  referred  to,*  the       duced  to  writing— Non-registration  through 
I'rivv    Council    refused    to    lay    down    any       fraud  of  adversaries. 
general  proposition   as   to  what  proof  was  = 

required   from   the   purchaser  of   his   good  \  ^'ase  No.  2072  of  1867. 

^aiih;  and  after  pointing  out  some  cases  in  * 

which  it  might  be  fairly  expected  that  the  ,  ^P^ci<^l  Appeal  from  a  decision  passed  by 
purchaser  could  give  some  direct  proof;  ^^^  Principal  Stidder  Ameen  of  East 
upon  the  point,  they  proceed  to  say :  '*  It  ^  Burdivan,  dated  the  30th  May  i86y, 
"13  obvious,  however,  that  it  might  be  un-  ;  reversing  a  decision  passed  by  the  Moon- 
'•reasonable  to  require  such  proof  from  one  ;  ^^jf  ^f  ^^^^^  District,  dated  the  28th 
'not  an  original  party  after  a  lapse  of  time  ^'^y  ^<^^^- 
"and   enjoyment     and    apparent    acquies- 

"cence;''  by  which  is  clearly  meant  that,  Meer  Helalooddeen  (Plaintiff),  ^4//^//^/;/, 
QDdersome  circumstances,  the  purchaser,  or 
1  person  claiming  through  him,  may  be  ab- 
solved altogether  from  showing  anything 
^«  than  the  fact  of  a  sale  uij  Jcr  some  os- 
iSDsible  plea  01  necessity  made  to  him  long 
previously  by  a  person  who  had  at  the  time 
the  management  of  the  property.  j  ^^^^^^  ^  .^^^^^   ^^^^^^   Moot^erjee  and    Nil 

with  these  remarks,  we  remand  the  case  Madhub  Sein  for  Appellant, 

to  the  Judge  for  his  re-consideration.     In  so  ' 

<ioiog,  wc  do  not  at  all  intend  to  trespass  ;  j^^  ^^^  ^^^  Respondents 

ttpon  the  strict  rules  which  have  been  laid  |  ^ 

jJown  confining  special  appeals  to  matter  of  I  \v»l*.rA^•f«n^,«^  ,f^-,-.^^  *•        u-n   t    1   • 

hw     T>  .  .t-  .  .1.  .  ^vnercdetendant,  afterexecutincf  abill  of  sale  ifi  re 

«*.    Hut  there  appears  to  us  to  have   been  1  spect  of  certain  lands,  and  receiving  the  full  amount  of 

nere  a  substantial  error  in  the  investigation  1  purchase-money  agreed  upon,  had  repudiated  the  con- 

^_hich  renders  a  remand  necessary,  and  the  1  a^^lcfe^c^oT  th:  d^  oTs^Jf^^^ 

*  TL        r  fj  o      u   J  r^      1  t^*".*^^  precluded  it,  under  Section  13,  Act  XVI.,  1864,  from 

1  hat  of  Hunooman  Pershad  Panday.  being  admitted  as  evidence,  yet  plaintiff  was  not  exdud- 
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ed  from  showing  by  other  evidence  that  he  performed  his 
part  of  the  contract.  There  is  nothing*  in  ihat  Section 
which  says  that  no  contract  purporting"  to  create  or 
transfer  any  right,  title,  or  interest  in  land,  shall  be  re- 
cognized by  the  Civil  Court,  unless  reduced  to  writing. 

Held,  also,  that  there  was  no  reason  why  plaintiff 
should  not  be  permitted  to  sliow  that  the  non -registra- 
tion was  owing,  not  to  any  fault  of  his  own,  but  to  the 
fraudulent  conduct  of  his  adversaries. 

Miiter,  J, — This  was  a  suit  insiiiuted 
by  the  special  appellant  to  obtain  possession 
of  certain  lands  under  an  alleged  title  by 
purchase.  The  material  averments  in  the 
plaint  were,  that  the  defendant  No.  i  had 
executed  in  favor  of  the  special  appellant 
a  bill  of  sale  in  respect  of  the  lands  sued 
for,  after  receiving  from  him  the  full  amount 
of  the  purchase-money  agreed  upon;  that 
she,  the  defendant  No.  i,  had  also  execut- 
ed a  mooktearnamah  in  favor  of  her  hus-  \, 
band,  defendant  No.  2,  for  the  purpose 
of  causing  the  registration  of  the  said  bill 
of  sale;  that  she  had  acknowledged  the 
genuineness  of  this  mooktearnamah  before 
the  Sub-Registrar  of  Deeds  and  Assurances, 
when  that  officer  had  gone  to  her  house  to 
enquire  about  its  execution  ;  but  that,  after- 
wards, the  two  defendants,  in  collusion  with 
one  another,  repudiated  the  contract,  and 
refused  to  give  effect  to  it,  by  making  over 
to  him,  the  special  appellant,  the  possession 
of  the  property  sold. 

The  Court  of  first  instance,  whilst  holdinc? 
that  the  bill  of  sale  in  question  could  not  be 
received  in  evidence  for  want  of  registration, 
gave  a  decree  to  the  special  appellant  upon 
the  other  evidence  produced  by  him  in  the 
cause.  On  appeal,  the  Lower  Appellate 
Court  has  reversed  this  decision,  and  dis- 
missed the  suit  altogether,  upon  the  ground 
that  the  bill  of  sale  not  being  admissible  in 
evidence  under  the  provisions  of  Section 
13,  Aft  XVI.  of  1864,  the  special  appellant 
could  not  be  permitted  to  prove  his  case  by 
any  other  evidence. 

We  are  of  opinion  that  this  judgment  is 
erroneous  in  law.  Assuming  for  the  present 
moment  that  the  bill  of  sale  is  not  admissible 
in  evidence  under  the  provisions  of  the  law 
above  cited,  we  do  not  see  why  the  special 
appellant  should  not  succeed,  if  he  is  in  a 
position  to  substantiate  his  allegations  by 
the  other  evidence  on  the  record.  There 
can  be  no  doubt  that  in  this  country,  where 
there  is  no  such  legislative  enactment  in  exist- 
ence as  the  Statute  of  PVauds  in  England, 
titles  to  property  have  passed,  and  can  still 
pass,  from  one  person  to  another  by  virtue 


of  a  contract  not  reduced  to  writing".  There 
is  nothing  in  the  Hindoo,  ^lahomedan.  or 
Regulation  Law  to  invalidate  such  a  con- 
tract. As  to  Section  13,  Act  XVL  of  1864. 
that  Section  merely  says  that  the  deeds  and 
instruments  described  therein  '' skali  not  ht 
"  received  in  evidence  in  any  civil  proceed- 
*'  ing  by  any  Civil  Court,  or  acted  on  by  any 
'•  public  ofTiccr.  unless  ihey  have  been  re- 
"'  gistered  in  the  manner  and  within  the 
*'  lime  prescribed  by  the  Act."  But  there 
is  nothing  in  this  Section,  which  says  that 
no  contract  purporting  to  create  or  transfer 
any  right,  title,  or  interest  in  land,  shall  be 
recognized  by  the  Civil  Courts,  unless  the 
same  is  reduced  to  writinsr. 

In  the  absence,  then,  of  any  positive  legis- 
lation on  this  subject,  wc  must  look  to  those 
principles   of   equity   and    good   conscience 
which  the  Civil  Courts  in  this  country  are  by 
their  very  constitution  bound  to  administer  on 
such  occasions.     So.  far  as  these  principles  of 
equity  and  good  conscience  are  concerned,  we 
are  of  opinion,  notwithstanding  any  objections 
based  upon  considerations  of  public  policy 
that  might  be  urged  on  the  other  side,    that 
it  would   be   unjust  and  inequitable  as  be- 
tween the  parties  to  a  contract  to  repudiate 
its  provisions  merely  because  they  have  not 
been  reduced  to  wri:ing.     It  might  be  said 
that   the   recognition   of  parol  contracts    in 
such  cases  would  open  a  door  to  fraud  and 
perjury,  and  thereby  increase  the  \'qx\  evils 
which  it  was  the  object  of  the  Legislature 
to  provide  against  by  enacting  the  Regis- 
tration  Law ;   but,  be    this  as  it  may.  it   is 
clear  that  we  cannol  arrogaie  to  ourselves 
the  functions  of  the  Legislature  by  putting 
a  construction  upon  their  words  other  than 
that  which   is  warranted   by  the  plain  lan- 
guage of  the  enactment  itself      If,  therefore, 
the  special  appellant  in  this  case  had  come 
into    Court   upon   a   contract    not    reduced 
to  writing,  and  if  he  had   proved    it  to  the 
satisfaction  of  the  Court  by  unimpeachable 
testimony,  the  Court  could  not  have  refused 
to  him  the  relief  he  asks  for.     How,  then,  is 
his  title  to  such  relief  affected  by  his  rely- 
ing upon  a  contract  reduced  to  writing,  but 
not  registered   for  the  reasons  set  forth   by 
him  in  his  plaint?    Assuming,  as  we   have 
hitherto  done,  that  the  bill  of  sale  in  ques- 
tion is  not  to  be  received  in  evidence  even 
if  the  explanation  put  forward  by  the  special 
appellant  to  account  for  its  non«registralion 
is  found  to  be  correct,  wc  are  aware  of  no 
law  by  which  he  is  to  be  deprived    of   ihe 
pjwer  of  proving  his  case  by  any  other  evi- 
dence he  is  in  a  position  to  adduce. 
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The  only  objection  that  can  be  raised 
against  such  a  mode  of  procedure  is  that 
founded  upon  the  rule  of  evidence  by  which 
secondary  evidence  is  excluded  when  the  ab- 
sence of  the  primary  is  not  satisfactorily  ac- 
counted for.  We  entertain  grave  doubts  about 
the  applicability  of  this  rule  to  a  cause  like 
the  present,  in  which  the  primary  evidence  is 
not  actually  withheld,  but  is  rejected  by  the 
Court  for  reasons  of  its  own.  But  ad- 
mitting, however,  that  the  rejection  of  the 
bill  of  sale  by  the  Court  itself  on  the 
ground  of  non-registration  is  tantamount 
to  its  non-production  by  the  special  appel- 
lant, there  can  be  no  reason  why  he  is  not  to 
get  the  benefit  of  the  exception  to  the  rule 
in  question  by  being  permitted  to  show  that 
the  document  was  not  registered,  not  from 
any  fault  of  his  own,  but  from  the  fraudu> 
lent  conduct  of  his  adversaries. 

We  are,  however,  of  opinion  that,  if  the 
special  appellant  can  account  for  the  non- 
registration of  the  bill  of'Sale  in  the  manner 
alleged  by  him,  the  document  ought  to  be 
received  in  evidence,  notwithstanding  the 
provisions  of  Section  13,  Act  XVI.  of  1864. 
Such  a  case  was  never  contemplated 
by  that  Section,  as  is  evident  from  the  pro- 
visions of  Act  XX.  of  1866;  and,  although 
it  would  fall  within  the  letter  of  the  law, 
it  would  be  contrary  to  all  the  recognized 
rules  for  interpreting  a  legislative  enact- 
ment to  hold  that  it  is  governed  by  that 
Section,  for  the  respondents  will  be  per- 
mitted thereby  to  take  advantage  of  their 
own  wrong,  and  thus  enabled  to  commit 
1  fraud  upon  the  true  intent  and  object  of 
the  Legislature. 

Mr.  Justice  Story  in  his  work  on  Equi- 
ty Jurisprudence,  Volume  I.,  page  735, 
sij"s :  ••  Another  exception  is,  where  the 
"agreement  is  intended  by  the  parties  to 
"be  reduced  to  writing  according  to  the 
"Statute"  (the  Statute  of  Frauds),  "but  it 
"  is  prevented  from  being  done  by  one  of 
"them.  In  such  a  case,  Courts  of  Equity 
"have  said  that  the  agreement  shall  be 
"executed,  for  otherwise  the  Statute  de- 
"  signed  to  suppress  fraud  would  be  the 
"greatest  protection  to  it."  We  do  not  feel 
the  (lightest  hesitation  in  holding,  upon 
precisely  similar  grounds,  that  the  bill  of 
sale  in  question  ought  to  be  received  in 
Evidence  if  the  absence  of  registration  is 
accounted  for  in  the  manner  alleged  by  the 
special  appellant. 

^Ve  are  also  of  opinion  that,  even  if  the 
special  appellant   fails  to  account  for  the 
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non-registration  of  the  bill  of  sale,  and  the 
document  is  consequently  rejected  as  in- 
admissible, the  Court  should  still  permit 
him  to  prove  that  he  has  performed  his 
part  of  the  contract  by  paying  to  the  re- 
spondents the  full  amount  of  the  purchase* 
money,  as  he  alleged.  It  would  be  op- 
posed to  all,  principles  of  equity  and  good 
conscience  to  allow  the  respondents  to 
retain  the  purchase-money  without  mak- 
ing over  to  the  special  appellant  the  pos- 
session of  the  property  they  have  already 
sold  to  him  in  consideration  thereof ;  and  we 
are  fortified  in  this  opini  m  by  the  consider- 
ation that,  in  cases  falling  within  the  Statute 
of  Frauds,  part-performance  is  recognized 
as  a'suflicient  ground  for  relaxing  the  sever- 
ity of  that  enactment  as  laid  down  by  Mr. 
Justice  Story  in  Volume  I.,  page  726,  of  his 
work  on  Equity  Jurisprudence,  already 
referred  to. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  remand'  the  case  to 
that  Court  to  try  it  with  reference  to  the 
foregoing  remarks.  If  the  special  appellant 
succeeds  in  making  out  his  case,  the  Lower 
Appellate  Court  will  give  him  a  decree,  and 
fonvard  a  memorandum  thereof  to  the  Dis- 
trict Registrar,  and  the  Deputy  Registrar 
within  whose  jurisdiction  the  property  in 
suit  is  situated,  as  laid  down  by  Section  45 
of  Act  XVI.  of  1864. 

Seion-Karr,  J, — I  concur  in  remanding 
the  case  to  the  Lower  Appellate  Court. 

It  is  perfectly  true  that,  under  Section  13 
of  Act  XVI.  of  1864,  the  deed  of  sale,  not 
having  been  registered,  cannot  be  received  in 
evidence  in  the  suit.  But  the  meaning  of 
this  Section  and  the  policy  of  the  law  is  cer- 
tainly not  to  shut  out  the  consideration  of 
the  main  issue  in  such  a  case,  namely, 
whether  or  not  the  plaintiff  really  purchased 
the  disputed  lands  from  the  female  defendant 
for  a  consideration  of  245  rupees. 

The  very  gist  of  the  plaintiff's  case  is 
that  the  deed,  though  executed,  was  never 
registered  because  the  defendant  resiled ; 
and,  if  this  be  the  case,  it  was  never  intend- 
ed that  the  plaintiff  should  be  wholly  ex- 
cluded from  showing  that  he  did  perform 
his  part  of  the  contract ;  that  he  did  pay 
the  consideration-money ;  and  that  the  sale 
was  completed. 

The  Lower  Appellate  Couit  has  treated 
the  case  as  if  the  mere  non-registration  of 
the  bill  of  sale  (which  the  plaintiff  alleges 
not  to  be  his  fault)  is  quite  sufficient  to 
dispose  of  the  plaintiff's  title. 

53— a 


354 


Civil 


THS  WCBKLY   REPORTER. 


Rulings.  \So\.  IX. 


The  case  should  go  back  to  the  Lower 
Appellate  Court  to  be  tried  on  the  principles 
which  guided  the  first  Court,  and  which  ap- 
pear to  me  to  be  substantially  correct.  And 
if  the  plaintiff  can  satisfactorily  estabUsh  by 
other  evidence  the  payment  of  the  coiisid^r- 
ation-money  and  the  execution  of  thtf  sale, 
it  appears  to  me  that  he  ought  to  succeed. 

The  case  is  remanded  accordingly. 


The  14th  March  1868. 

Present: 

The  Ilon'ble  F.  B.  Kemp  and  Dwarkanath 

IMitter,  Judges, 


Resumption  of  parent  estate— Howladar's 

rights. 


Cases  Nos.  1885  and  1886  of  1867  under 
Act  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  18th  May 
iSSj^  affirming  a  decision  passed  by  the 
Deputy  Collector  of  thai  District,  dated 
the  28th  January  i86j. 


Mothooranath  Gungopadhya  (Defendant), 

Appellant, 


versus 

Sheeta  Monee  (Plaintiff),  Respondent, 

Mr,  J,  S,  Rochfort  and  Baboos  Hem  Chun- 
der  Banerjee,  Kalee  Mohun  Doss,  Romesh 
Chunder  Mitter,  and  Nilmonee  Sein  for 
Appellant. 

Baboos  Otool  Chunder  Mookerjee  and  Shushee 
Bhoosun  Bose  for  Respondent. 

The  resumption  by  Government  of  a  parent  estate 
does  not    nullify  the  existinff  rigrhts   of  a   howaladar 


within  that  estate,   or  deprive  him  of  the  benefit  of 
the  presumption  arising  under  Section  16,  Act  X  ,  1S59. 

Milter,  J, — It  is  admitted  that  these  two 
cases  are  governed  by  one  and  the  same 
decision. 

We  are  of  opinion  that  the  judgment  of 
the  Lower  Appellate  Court  in  these  two.  cases 
must  be  reversed.  The  Lower  Appellate 
Court  is  clearly  wrong  in  supposing  that  the 
resumption  by  Government  of  the  parent 
estate  within  which  the  disputed  bowalah  is 
situated  nullified  all  rights  which  the  special 
appellant  enjoyed  before  the  date  of  the  re- 
sumption, and,  therefore,  deprived  him  of 
the  beneflt  of  the  presumption  arising  from 
the  provisions  of  Section  16,  Act  X.  of  1859. 
If  the  special  appellant  can  prove  that  the 
Tent  payable  by  him  has  not  been  changed 
for  20  years  next  before  the  institution  of 
the  suit,  he  will  be  clearly  entitled  to  the 
benefit  of  the  presumption  laid  down  in  that 
Section,  and  if  that.presumption  is  not  rebut- 
ted by  any  counter-evidence  produced  by  the 
plaintiff  (special  respondent),  the  present  suit 
for  enhancement  of  rent  brought  bv  him  must 
fail. 

We  find  that  the  Judge,  in  one  part  of 
his  decision,  observes  that  the  special  appel- 
lant has  produced  a  certain  number  of  dakhi- 
lahs,  dated  both  before  and  after  the  Decen- 
nial Settlement,  but  that  these  dakhilahs 
have  "not  been  attested."  The  Judge  is 
wrong  in  making  this  remark,  for  there  is 
the  evidence  of  two  witnesses,  Haranund 
Chuckerbutty  and  Rokunooddeen,  to  prove 
some  of  these  dakhilahs.  But  the  real  question 
which  the  Judge  had  to  try  was  not  directly 
whether  these  dakhilahs  were  genuine  or 
not,  but  whether  the  rent  payable  on  ac- 
count of  the  special  appellant's  tenure  has 
been  changed  or  not  within  20  years  next  be- 
fore the  institution  of  the  suit.  We  find  that, 
besides  the  dakhilahs  proved  by  the  special 
appellant,  there  was  his  own  evidence  on 
oath  that  his  rent  has  not  been  changed 
ever  since  the  Permanent  Settlement.  It  was 
for  the  Judge  to  take  all  this  evidence  into 
his  consideration  in  connection  with  all  the 
other  facts  and  circumstances  of  the  case, 
and  then  to  determine  whether  the  tenure 
of  the  special  appellant  was  protected  from 
enhancement  by  the  provisions  of  Section 
16,  Act  X.  of  1859. 

We  remand  the  cae  to  the  Judge  to 
re-try  it  with  reference  to  the  foregoing 
remarks.    Costs  will  abide  the  final  result. 

b 


i868.  ] 


Civil 


THE   WEEKLY    REPORtEtL. 


Rulings, 


355 


Tbe  i6th  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Liabtlitj  of  dormant  pArtner~Oblis:ee  not  to  g:o 
bejond  the  terns  of  the  bond. 

Case  No.  324'of  1867. 

Regular  Appeal  from  a  decision  passed  hy 
the  Officiating  Principal  Sudder  Ameen 
of  Tirhoot,  dated  the  2gth  June  i86y, 

Nandeepat  Mahatah  (Plaintiff),  Appellant,  ' 

versus 

Mr.  A.  Urquhart  and  others  (Defendants), 

Respondents. 

Messrs.  W,  A.  Montr iou  and  R,  E.  Twidale 

for  Appellant. 

Mr.  C-  Gregory  and  Baboo  Unnoda  Per- 
shad  Banerjee  for  Respondents. 

The  doctrine  that  a  dormant  partner,  when  discovered, 
IS  liable  for  every  debt  incurred  for  the  partnership 
by  the  active  partner,  is  not  absolute  in  the  Courts  in 
England,  and  is  not  to  be  followed  by  the  Courts  of 
this  country,  unless  found,  in  particular  cases,  to  be 
consofiant  with  justice,  equity,  and  good  conscience. 

Where  money  was  lent  on  a  bond  to  the  "  Malik  and 
M<ioktear  "  of  a  factory  on  his  personal  credit  and  the 
secsrity  of  the  entire  factory,  and  it  was  afterwards 
dxofered  that  other  parties  had  a  share  in  the  factory, 
it  wa$  held  that  the  lender  was  not  entitled  to  go  beyond 
bin  oofitract,  and  recover  from  those  other  parties 
fenonally. 

Hobhouse^  y.— This  was  a  suit  upon  a 
bond  entered  into  between  the  plaintiff  (ap- 
pellant) on  the  one  part,  and  Mr.  Urquhart, 
one  of  the  defendants  (respondents),  on  the 
other  part. 

The  bond  was  entered  into  by  Urquhart 
in  his  capacity  as  ''Malik  and  Mooktear'* 
of  the  Poopree  Indigo  Factory,  and  the  bond 
rwitcd    that  the  money  covered  by  it  was 


borrowed  by  Urquhart,  in  his  above  capacity, 
to  pay  off  a  decree  for  rents  due  against  the 
said  factory,  and  it  was  agreed  that  the 
money  should  be  paid  by  Urquhart  in  cer- 
tain instalments,  and  that  the  16  annas  of 
the  factory  should  stand  pledged  for  re- 
payment. 

When  the  money  borrowed  on  the  bond 
became  due,  the  plaintiff  discovered  that  two 
of  the  defendants  (respondents),  the  Chow- 
dharies,  had,  at  the  time  when  the  bond 
was  entered  into,  a  4-annas  share  in  the 
factory,  and  were,  in  fact,  partners  in  the 
factory  to  this  extent,  and  I  agree  with  my 
brother  Loch  that  this  fact  is  conclusively 
proved,  as  well  by  the  Chowdharies'  admis- 
sion in  para.  4  of  their  written  statement 
of  the  nth  May  1867  as  by  the  recital  in 
their  indenture  of  the  12th  July  1866. 

On  making  this  discovery,  the  plaintiff 
sued  the  Chowdharies  jointly  with  Urquhart 
for  recovery  of  the  moneys  due  on  the  bond 
from  them  personally. 

The  Court  below  has  made  Urquhart  and 
the  16  annas  of  the  factory  liable,  but  has 
released  the  Chowdharies,  on  these  grounds 
apparently  \  first,  that  the  Chowdharies  did 
not  personally  benefit  by  the  money  borrow- 
ed ;  and,  secondly,  that  Urquhart  had  no 
authority  to  borrow  the  money  on  behalf  of 
the  Chowdharies. 

Mr.  Montriou,  the  learned  Counsel  for 
appellant,  does  not  contend  against  the  judg- 
ment of  the  Court  below  on  either  of  these 
grounds,  but  on  the  one  general  ground  that 
a  dormant  partner,  when  discovered,  is  liable 
for  every  debt  incurred  for  the  partnership 
by  the  active  partner. 

Mr.  Montriou  admits  that  this  doctrine  is 
founded  on  decisions  of  the  Courts  of 
England,  and  has  not,  that  he  knows  of,  been 
followed  by  the  Courts,  nor  been  sanctioned 
by  any  practice  in  the  business-transactions 
of  this  country  out  of  Calcutta  ;  and  he 
further  admits  that  even  in  England  the 
doctrine  has  not  been  adopted  unanimously 
by  the  Courts,  but  that,  on  the  contrary,  the 
Judges  of  the  Court  of  Common  Pleas  have 
disavowed  it,  whilst  certain  Judges  of  other 
tribunals  have,  expressly  differing,  sanction- 
ed it. 

The  doctrine,  then,  is  not  absolute  even  in 
the  Courts  in  England ;  and,  if  it  were,  I 
should  still  consider  that,  under  any  circum^ 
stances,  we  were  not  bound  to  follow  it,  unless 
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it  were,  as  applied  to  this  particular  case, 
foand  to  be  consonant  with  those  rules  of 
justice,  equity,  and  good  conscience  which, 
in  the  absence  of  any  more  definite  law, ' 
it  is  our  duty  to  endeavour  to  arrive  at  and 
administer. 

Now,  here  the  questions  seem  to  me  to  be  : 
firsly  when  the  plaintiff  was  lending  his 
money,  was  he  lending  it  to  what  he  suppos* 
ed  to  be  a  partnership  or  firm  of  which 
Urquhart  was  the  manager,  or  was  he  lend- 
ing it  to  Urquhart  personally  on  his  personal 
security  and  on  the  security  of  16  annas  of 
the  factory ;  and,  secondly,  has  the  plaintiff 
obtained  all  that  he  contracted  for  ? 

On  these  questions,  I  observe  that  plaintiff 
was  not  even  aware,  when  he  lent  his  money, 
that  the  Chowdharies  had  any  share  in  the 
Poopree  Factory  ;  and  it  follows — and  it  is 
indeed  admitted — that  plaintiff  did  not  lend 
the  money  on  the  credit  of  the  Chow- 
dharies. 

On  the  contrary,  he  lent  it,  as  is  quite 
clear  on  the  record,  only  on  the  credit  of 
Urquhart  personally,  and  on  the  credit 
of  the  16  annas  of  the  factory  itself. 

And  then  the  only  question  that  remains 
is,  whether  or  not  plaintiff  has  obtained  the 
benefit  of  exactly  that  credit  on  which  he 
advanced  his  money,  and  I  think  that  we 
must  say  that  he  has,  for  he  has  obtained  a 
decree,  and  is  entitled  to  recover  as  well 
against  Urquhart  personally  as  against  t6 
annas  of  the  factory. 

In  this  view  of  the  case,  I  would  say  that 
plaintiff  has  obtained  all  that  he  contracted 
for,  and  that  he  cannot,  in  equity,  be  allow- 
ed to  go  beyond  his  contract  and  recover 
personally  from  the  Chowdharies,  for  neither 
did  they  pledge  their  credit  to  him,  nor  did 
he  rely  upon  their  credit  when  he  lent  his 
money,  and  I  would  aflirm  the  judgment  of 
the  Court  below,  and  dismiss  this  appeal 
with  costs. 

Lochy  y. — I  concur  in  affirming  the  judg- 
ment of  the  Lower  Court,  for  it  is  clear 
that  plaintiff  dealt  with  Urquhart  solely, 
and  lent  his  money  to  Urquhart  on  his 
(Urquhart's)  credit  and  the  security  of  the 
Poopree  Factory,  and  the  decree  enables  him 
to  proceed  against  the  security  which  he 
accepted  from  Urquhart.  Plaintiff  certainly 
believed  that  he  was  dealing  with  Urquhart 
alone,  and  considered  the  security  offered  by 
Urquhart  sufficient  pledge  for  the  safety  of 
his  money.  He  has  that  now,  and  can 
proceed  against  it. 


The  1 8th  Februar}'  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Note  (e),  Art  xi,  Schedule  B,  Act  XXVI.,  1867-- 
Stamp— Pauper-petition  under  Section  348^ 
Code  of  Civil  Procedore. 


Pel ii ion  0/  Cross-Appeal  ^^  in  formd  pauper- 
is  "  filed  in  Regular  Appeal  No.  J2j  0/ 
1867. 


Rashomonee  Dossee,  pauper,  Plaintiff 
(Respondent),.  Petitioner , 

versus 

Chowdhry  Junmojoy  MuUick,  Defendant 
(Appellant),  Opposite  Party. 

Baboo  Kishen  Succa  Mookerjee 
for  Petitioner. 

Note  e  to  Article  11,  Schedule  B,  Aa  XXVI.  of  1S67, 
contains  no  reservation  as  to  the  stamp-duty  to  be 
levied  on  a  petition  of  objection,  under  Section  34S, 
A<51  VIII.  of  1859,  filed  by  a  pauper- respondent. 

Such  petition  of  objection  w'ill  be  received,  but  will 
not  be  heard  till  the  stamp-duty  is  paid.  The  ques- 
tion, however,  will  have  to  be  raised  at  the  hearing. 

Note  by  the  Deputy  Registrar. — ^This  is 
the  first  petition  of  objection  under  Section 
343  of  Act  VIII.  of  1859,  filed  by  a  re- 
spondent in/ormd  pauperis. 

The  proceeding  applicable  to  appeals  filed 
in  formd  pauperis  should,  I  presume,  be 
followed  as  to  objections  or  cross-appeals 
filed  in  formd  pauperis^  especially  as  the 
new  Stamp  Law  (Ad  XXVI.  of  1867, 
Schedule  B,  Note  ^  Article  3)  prescribes 
the  levy,  on  objections  or  cross-appeals,  of 
such  additional  stamp-duty  as  would  have 
''  been  payable  had  the  appeal  comprised  the 
part  of  the  decision  so  objected  to." 

I,  therefore,  beg  to  submit  this  petition  of 
objection  filed  by  the  respondent  in  the 
above  appeal  for  the  orders  of  the  Judge 
presiding  in  the  Miscellaneous  Department 
as  to  the  enquiry  provided  by  Section  370, 
Act  VIII.  of  1859. 

Jackson^  J. — I  think  at  present  that  there 
is  no  reservation  in  favor  of  pauper-re^ 
spondents  in  Note  t  to  Article  11  of  the 
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Schedule  annexed  to  Act  XXVI.  of  1867; 
I  but  that  the  parly  desiring  to  object  must, 
!  if  be  desires  to  be  beard  as  a  pauper,  file  a 
I  cross-appeal. 

This,  however,  need  not  prevent  the  ob- 
jection being  filed,  as  the  law  only  pro- 
vides that  the  Court. should  not  hear  till 
the  stamp-duty  is  paid,  and,  therefore,  it  is  at 
the  hearing  that  this  question  will  have  to 
be  raised. 


^  The  26th  February  1868. 

Presenl : 

The  Hon'ble  L  S.  Jackson,  Judge, 

AflkUvit—  Person  unable  to  read  and  write  — 
Section  9,  Act  XVIII.,  1863. 

Anonymous, 

When  an  individual,  who  is  unable  to  read  and 
•Tttc,  presents  himself  to  affirm  solemnly  or  make 
«th  to  the  truth  of  an  affidavit,  it  will  be  sufficient,  in 
Mder  to  meet  the  requirement  of  Section  9,  Act  XVIII.  of 
iS6i  in  obtaining  his  verification,  to  allow  him  to  affix 
Iw  "mark  "  in  lieu  of  his  *'  signature,''  and,  in  affirm- 
"njf  or  swearing  hi  n,  to  vary  the  usual  words  by  saying 
**rnark  instead  of  signature''  in  lieu  of  *'  signature." 

Note  by  ike  Commissioner  for  SsLvearing 
ajidavils,—SooRjo  GoPE,  having  filed  a 
special  appeal,  desires  to  make  an  aflida- 
^•it  to  the  truth  of  the  annexed  statements 
relating  to  a  party  to  the  said  appeal.  He 
cannot  read  and  write,  and  has  not,  therefore, 
^n  able  io  affix  his  signature  to  the 
s^ments,  but  has  affixed  against  his  name, 
»hich  is  written  by  his  vakeel's  mohurrir, 
I  mark. 

The  individual  in  question  being  unable  to 
»ffinn,  as  prescribed  by  Section  9,  Act  XVIII. 
^  'B63,  to  a  signature  being  his  name  and 
^ndufri/ing,  and  having  only  affixed  his 
JJ^k,  I  h^  instructions  as  to  how  I  am  to 
<*^n  his  verification  in  accordance  with  the 
^^"W  of  the  law. 

yackson,  7.—**  Mark"  will  do. 

The  Commissioner  again. — May  I  beg 
orders  as  to  the  words  to  be  used  in  the  verifi- 
cation? 

May  the  words  prescribed  by  Section  9  of 

Act  XVIII.  of  1863  be  varied  by  me  so  as 

!?  Mapt  the  verification  to  a  case  like  this  ? 
Thos:— 

^  "I  solemnly  affirm   in   the  presence  of 
Almighty  God  that  the  name  affixed  to 


"  this  is  my  name,  and  that  the  mark  affixed 
*'to  the  name  has  been  affixed  bv  me,  and 
''that  the  contents  of  this  affidavit  are 
"  tiue.' 

Jackson,  J.~l  think  it  will  be  sufficient 
to  vary  the  usual  words  by  saying  "  mark 
instead  of  a  signature"  in  lieu  of  "signa- 
ture." 


The  14th  March  i368. 
Presenl  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Examination  of  Stamps  —  Refund  of  Stamp- 
duty  —  Partial  remands. 

Applicalion  relative  lo  Special  Appeal  No. 
73^  of  1S64,  praying  lo  be  furnished 
wilh  a  cheque  for  the  refund  of  Rupees 
100,  the  value  of  Ihe  siamp  used  for  pei i- 
lion  of  the  said  appeal,  which  zvas  re- 
manded by  Ihe  High  Court  on  ihe  2^th 
March  186^, 

Bhikoo  Molla  and  another,  Appellants, 

versus 
Rash  Monee  Dossec  and  others,  Respondents, 

The  examination  of  stamps  is  a  fiscal  duty  belong, 
ing  to  a  Revenue  Officer,  and  for  which  the  Registrar 
of  the  High  Court  should  not  be  responsible. 

An  application /or  refund  of  stamp-duty  need  not  be 
made  in  writing,  and  may  be  made  by  a  mooktcar  duly 
authorized. 

Where  an  appeal  to  the  High  Court,  in  a  case  involv- 
ing  property  not  exceeding  3,000  rupees  in  value,  was 
filed  under  Act  X.,  1S62,  on  a  stamp-paper  worth  100 
rupees,  and  the  result  was  a  remand  in  respect  to  a  por- 
tion of  the  property  of  which  the  valus  was  Rupees  1,756 
—it  was  held  that,  as  this  appellant  was  successful  in  his 
appeal  in  respect  of  property  representing  a  value  which 
mustof  itself  have  required  a  stamp-duty  of  100  rupees, 
that  portion  of  his  appeal  in  which  he  failed  did  not  ne- 
cessitate the  payment  of  any  further  stamp-duty  j  con- 
sequently, the  appellant  was  entitled  to  a  refund  of  the 
stamp <luty  in  full. 

Jackson,  J,— Is  this  case,  the  Deputy 
Registrar  puts  three  questions  for  the  orders 
of  the  Court.  First,  whether  further  examin- 
ation of  the  stamp-paper  by  the  Collector  is 
necessary,  that  stamp  having  been  already 
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examined  by  the  Registrar  of  this  Court? 
On  this  point,  it  appears  to  me  that  it  is 
not  desirable  that  the  Registrar  of  this  Court 
should  undertake  the  duty  of,  or  be  respon- 
sible for,  the  examination  of  stamps:  it  ap- 
pears a  fiscal  duty  more  properly  belonging 
to  a  Revenue  Officer  of  Government,  and  that 
consequently  the  stamp-paper  should,  if  ne- 
cessary, be  forwarded  to  the  Collector  for  ex- 
amination. 

The  second  question  is,  whether  a  mook- 
tear,   duly  authorized,   can   be   allowed   to 
make   an   application   to   the    Court  for   a  i 
refund  of  stamp-duty  ?    I  observe  that  the  ! 
present  application  is  not  addressed  to  the  | 
Court,  but  to  the  Registrar.     It  is  an  appli- 
cation in  writing  upon  a  stamp-paper  of  two 
rupees.    It  does  not  appear  that  there  is  any 
necessity  for  making  the  application  in  writing  J 
at  all ;  and  I  am  of  opinion  that  a  mooktear,  if  ^ 
duly  authorized,  may  apply  for  such  refund.  ' 

The  ihird  question  is,  whether,  in  a  case  : 
like  the  present,  the  entire  amount  of  stamp- 
duties  should  be  refunded,  or  only  that  por- 
tion of  it  remaining  as  balance,  after  deduct- 
ing from  the  full  value  of  the  stamp  the  value 
of  that  portion  that  covers  or  relates  to  the 
portion  of  the  property  that  is  allowed.    It 
appears  that  the  applicant  presented  an  ap- 
peal to  this  Court  in  respect  of  propeety  not 
exceeding  3,000  rupees  in  value  under  the 
Stamp  Law  then  in  force.      The  stamp-duty 
on  such  appeal  was  100  rupees,  and  it  ap- 
pears  that   the  result  of  the  appeal  was  a 
remand  in  respect  to  a  portion  of  the  pro- 
perty  involved   in   the   suit,    of   which   the 
value  was  Rupees  1,756.    The  Deputy  Re- 
gistrars opinion  is  that  the  appellant  should, 
as  it  were,  first  be  debited  with  stamp-duty 
to  the  extent  of  that  portion  of  the  appeal  ! 
in  which  he  was  unsuccessful,  and  that,  after 
deducting  this  amount,  the  balance,  if  any,  of 
the  actual  stamp-duty  paid  should  be  re-  I 
funded.    It  does  not  appear  to  me  that  this 
mode  of  accounting  should  be  adopted.     It ' 
appears  that  the  appellant  was  successful  in  ' 
his  appeal  in  respect  of  property  represent- 
ing a  value  which  must  of  itself  have  re-  1 
quired   a  stamp-duty  of    loo  rupees :    that 
portion  of  the  appeal  on  which  he  failed  did  | 
not  necessitate  the  payment  of  any  further  j 
stamp-duty.     That  being  so,  it  appears  to  ; 
me   unnecessary   to    charge    the    appellant 
with    any    stamp-duty    in     respect    of  the ; 
portion  of  his  claim  as  to  which  he  failed,  \ 
but  which  did  not  involve  payment  of  ad- 
ditional stamp-duty.     Therefore,  I  think  that 
the  applicant  is  entitled  to  a  refund  of  the 
stamp-duty  in  full. 


The  1 6th  March  1868. 
Present : 


The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Section  224,  Act  VI II.  of  185^— Le^al  receipt 
for  possesskm — Actual  receipt  of  rent. 

Case  No.  1423  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from   a   decision  passed  bv 
the     Officiating     Additional     Judge 
Nuddea,   dated  the    22nd    March    /86yJ 
affirming  a  decision  passed  by  the    Z^-j 
puty    Collector    of  that    District,     datei 
the  8th  August  1866. 

Khetlurnath  Roy  (Defendant),  Appellant, 

versus 

Durbesh  Moonshee  (Plaintiff), 
Respondent. 

Baboo  Ashootosh  Chatter jee  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Khetlur 
Mohun  Mookerjee  for  Respondent. 

Where  compliance  with  the  foroialities  prescribed  by 
Section  334,  Act  VIII.  of  1859,  and  a  Icjal  receipt  for 
possession,  are  found  as  facts,  they  give  such  a  right 
under  a  Civil  Court's  decree  as  will  prevail  over  one 
founded  on  mere  actual  receipt  of  rent. 

Bayley,  J, — Ix  this  case,  the  only  point 

placed  before  us  in  special  appeal  is,  that  the 

Lower  Appellate  Court  should  not  have  held 

that  a  decree  of  a  Civil  Court,  under  which 

actual  possession   was   not   shown   to  have 

been  given,  was  to  be  looked  to  by  the  Lower 

Appellate  Court,  and  not  the  actual  receipt 

of  rent ;  and  that,  further,  in  this  case,  the 

I  special  appellant,  being  a  farmer,  could  not 

I  be  affected  by  a  decision  to  which  he  was 

'  no  party. 

We  observe  that  here  it  is  found  as  a 
fact  by  the  Lower  Appellate  Couit  that  the 
necessary  formalities  required  by  Section 
224  were  adhered  to  and  completed,  and  we 
also  find  a  legal  receipt  on  record  for  posses* 
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Sion.  Such  facts  found  undoubtedly  gave 
the  special  respondent  in  this  case  such  a 
right  under  a  Civil  Court  decree  as  will 
prevail  over  one  founded  on  mere  actual 
receipt  of  rent. 

The  position  of  a  farmer  will  always  so 
far  be  affected  by  a  Civil  Court  decree  that 
il  cannot  be  said  the  farmer  is  (what  the  law 
requires  he  should  be)  bond  fide  in  actual 
receipt  of  rent,  when  the  law  recognizes  a 
superior  title  in  another  under  a  Civil  Court 
decree,  with  possession  legally  given  under 
SDcb  decree. 

In  this  view,  we  dismiss  this  special  ap- 
peal with  costs. 


The  1 6th  March  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A  Glover, 

Judges. 


i^Teoants  rig:ht  to  sue  for  declara- 
tion of  title. 


Case  No.  1470  of  1867.  ^ 

I 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  4th  April  i86j^  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
Dittrict,  dated  the  2gth  August  1866, 

joddoonath  Sein  and  another  (Defendants), 

Appellants, 

versus 

Ram  Cooroar  Chatter jee  and  others 
(IMaintiffs),  Respondents, 

Baboo  Romanath  Pose  for  Appellants. 

Baboo  Hem  Chunder  Panerjee 
for  Respondents. 

'The  decision  of  a  Revenue  Court,  that  a  party  is  liable 
wrent  to  another  as  his  tenant,  doe^  not  bar  that  party 
^^  in  a  Civil  Court  to  obtain  a  declaration  of  thie  on 
"^t^venl  civil  ri^htA,  eitlier  as  proprietor  by  purchase 
*»^««fllcttrnireedar. 


Payley,  J, — In  this  case,  the  plea  which 
alone  is  raised  before  us  is  one  of  jurisdic- 
tion, viz.,  that,  as  it  has  been  held  by  the 
Revenue  Court  that  the  special  respondent 
is  liable  to  the  special  appellant  as  the 
tenant  of  the  latter,  this  suit  by  special  re- 
spondent for  confirmation  of  possession  with 
declaration  of  proprietary  title  based  on 
purchase  and  on  mokurruree  title  will  not 
lie  in  a  Civil  Court. 

We  think ,  that  this  plea  is  untenable. 
The  Revenue  Court  may  decide  that,  for  a 
certain  year,  special  respondent  is  liable  as 
a  tenant  of  special  appellant  for  the  rent 
of  these  lands ;  but  it  is  open,  notwithstand- 
ing, for  the  special  respondent  to  sue  in  a 
Civil  Court  to  obtain  a  declaration  of  title 
on  his  general  civil  rights,  either  as  proprie- 
tor by  purchase  or  as  mokurrureedar.  The 
decision  of  the  Revenue  Court  on  title  is 
binding  only  for  the  purposes  of  the  rent- 
suit. 

This  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  17th  March  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

A  Civil  Court  undertaking^  to  pass  orders  under 
Section  i<S8,  Code  of  Civil  Procedure. 

Case  No.  1352  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen   of  Gya,   dated- 
the  22nd  March  i86y,  affirming  a  decision 
passed    by    the    Sudder    Ameen    of  that 
District,  dated  the  21st  July  i86s. 

Mohadeb  Shaba  and  others  (Defendants), 

Appellants, 

versus 

Sheo  Siihoy  Geer  (Plaintiff),  Respondent, 

Afr.  R.  E,  Twidale  and  Baboo  Shib  Chunder 
Chatterjee  for  Appellants. 
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Baboo  Issur  Chunder  Chuckerhutiy 
for  Respondent. 

Where  a  Lower  Appellate  Court  by  the  terms  of  its 
order  on  a  petition  for  the  apprehension  of  witnesses 
under  Section  16S,  Code  of  Civil  Procedure,  undertakes 
to  see  that  proper  orders  shall  be  passed,  it  is  bound 
to  pass  such  orders  as  may  in  its  judicial  discretion  be 
neces^rj'  under  that  Section. 

Bay  ley  y  J, — The  point  raised  before  us 
in  this  special  appeal  is  that  the  Lower 
Appellate  Court  did  not  judicially  exercise 
the  discretion  vested  in  it  under  Section 
168,  Ad  VIII.  of  1859,  in  not  proceeding 
to  issue  a  warrant  under  that  Section  in 
respect  to  two  witnesses,  who,  being  sum- 
moned, failed,  without  lawful  excuse,  to 
comply  with  the  summons. 

The  case  was  remanded  by  the  High 
Court,  because  the  burden  of  proving  liile 
had  been  wrongly  put  on  the  lakherajdar. 

On  remand,  both  parties  were  allowed  to 
produce  further  evidence,  and  did  so. 

But  the  special  appellant  issued  summonses 
in  the  names  of  two  witnesses  (pottahdars), 
who,  without  lawful  excuse,  did  not  appear 
on  such  summons. 

Upon  this,  the  special  appellant  filed  a 
petition  praying  the  Lower  Appellate  Court 
to  cause  them  to  be  apprehended  and 
brought  before  the  Court. 

The  order  passed  upon  this  was,  that  at 
the  hearing,  W  4he  Lower  Appellate  Court 
thought  it  necessary,  it  would  pass  proper 
orders. 

The  hearing  proceeded,  and  the  judgment 
was  delivered,  and  no  orders  were  passed  on 
the  subject  of  this  petition,  or  the  matter 
not'fced  in  the  judgment. 

We  think  that,  ordinarily,  it  would  have 
been  for  the  petitioner,  where  the  order  is 
merely  for  record,  to  show  that  he  did  urge 
upon  the  Lower  Appellate  Court  to  pass  the 
further  orders  contemplated  by  Section  168. 
But  here  it  is  clear  that  the  Lower  Appel- 
late Court,  by  the  terms  of  its  order,  did, 
in  fact,  undertake,  and  In  our  opinion 
very  wrongly  undertake,  to  see  that  pro- 
per orders  should  be  passed ;  whereas,  in  fact, 
it  did  not  see  to  any  orders  being  passed  as 
it  said  it  would. 

The  case  must  be  remanded  that  the  Lower 
Appellate  Court  might  proceed  according 
to  Section  i68  to  pass  such  orders  as  may, 
in  its  judicial  discretion,  be  necessary 
under  that  Section. 

Remand  accordingly. 


The  i7ih  March  iS68. 

Present :  , 

The  Hon'ble  G.  Ix)ch  and  C.  Hobhouse, 

Judges. 


Section  260,  Act  VIII.,  1859— Benamee  pur- 
chaser—Right of  suit. 


Case  No.  202  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/ Rung  par  e^ 
dated  the  24th  April  iS6y, 

Bykunt  Chunder  Moostafee  (Plaintiff), 

Appellant^ 

versus 

Khema  Moyee  Debia  and  another 
(Defendants),  Respondents, 

Mr.  C  Gregory  and  Baboo  Greeja  Sunkur 
Mojoomdar  for  Appellant. 

Baboos  Onookool  Chunder  Mookerjee  and 
Gopal  Lall  Mitter  for  Respondents. 

The  correct  interpretation  of  Section  260,  Act  VI 11., 
1859,  is  to  the  effect  that  a  suit  by  a  party  claiming  to 
be  the  real  purchaser  of  immoveable  property  sold 
in  execution  of  a  decree  cannot  be  brougbt  a^inst  the 
certified  auction-purchaser,  even  though  claimant  has 
had  previous  possession. 

Locht  y, — The  plaintiff  alleges  that  he 
purchased  the  estate  in  dispute  in  the  name 
of  his  mother,  the  defendant  Khema  Movce, 
at  a  sale  in  execution  of  a  decree;  that, 
though  the  sale- certificate  runs  in  her  name, 
he  is  the  actual  purchaser ;  that  he  obtained 
possession,  and  was  dispossessed  in  Falgoon 
1272  by  the  other  defendant,  Rehling,  who 
had  taken  a  farm  of  the  property  from 
Khema  Moyee  ;  and  he  brings  this  action 
against  the  certified  auction-purchaser  for  the 
purpose  of  having  it  declared  that  he,  and 
not  the  certified  auction-purchaser,  is  the 
real  purchaser  of  the  property,  and  to  re- 
cover possession  of  the  properly  from  the 
hands  of  the  farmer. 

The  suit  has  not  been  brought  within  si.t 
months  from  the  alleged  date  of  dispossession, 
and  therefore  plaintiff,  if  his  suit  be  admis- 
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sibie,  is  bound  to  prove  his  title;  and  he 
urges  that,  as  he  has  since  been  in  posses- 
sion with  the  consent  of  the  certified  pur- 
chaser. Section  260,  Act  VIII.  of  1859,  is  no 
bar  to  his  bringing  the  present  suit.  He  fur- 
ther arges  that,  at  any  rate,  he  can  proceed 
against  the  second  defendant,  and  recover 
possession  from  his  hands,  as  he  is  not  the 
certified  purchaser;  and,  in  support  of  his 
allegation,  he  quotes  a  judgment  of  this 
Court,  bearing  date  the  23rd  April  1863, 
II.  Hay's  Reports,  page  512.  The  case  quot- 
,  cd.  however,  is  totally  different  in  its  facts 
from  that  before  us,  and  the  judgment  come 
to  therein  cannot  be  applied  to  this  suit. 
The  law,  however,  r/s.,  the  meaning  of  Sec- 
lion  260,  is  very  distinctly  given,  and  is  to 
the  effect  that  a  suit  by  a  party  claiming  to 
be  the  real  purchaser  of  immoveable  pro- 
perty sold  in  execution  of  a  decree  cannot 
be  brought  against  the  certified  auction- 
purchaser  ;  and  in  this  interpretation  of  the 
law  we  concur.  The  interpretation  which 
the  pleader  for  the  appellant  would  put  on 
this  Section  is  to  the  effect  that  no  suit  would 
lie  against  the  certified  auction-purchaser, 
provided  the  claimant  has  not  had  previous 
possession.  We  do  not,  however,  think  the 
Section  open  to  such  an  explanation.  We 
think  the  judgment  of  the  Ix)wcr  Court  is 
correct ;  and,  without  calling  on  the  opposite 
parly  for  any  answer,  we  dismiss  the  appeal 
with  costs. 


The  i8lh  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  ilobhouse, 

Judges. 

QaestMNis  raised  in  ezectttioo— Sections  284 
and  290^  Act  VIII.,  1859^ 

Case  No.  579  of  1867. 

Uiuetlanenus  Appeal  from  an  order  passed 
by  the  Judge  of  Nuddea,  dated  the  i^th 
August  iS6y, 

Kibhnb  Chunder  Paul  Chowdhry  (Judg- 
ment-debtor), Appellant^ 

versus 

Khelat  Chunder  Ghose  (Decree  holder). 
Respondent, 
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Baboo  Anund  Gopal  Paleet  for  Appellant. 

Bahoos  Sham  Lall  Mitter  and  Alotee  Lall 
Mookerjee  for  Respondent. 

Where  a  decree  of  the  High  Court  is  transmitted  to 
a  Judge  for  execution  under  Section  2S4,  Act  Vill., 
iS59,and  the  judgment -debtor  contends  that  the  l>a1ancc 
due  on  the  decree  is  less  than  that  for  which  execution 
is  sought,  the  Judge  has  no  jurisdiction  to  enquire  into 
the  question,  but  may,  on  cause  shown  under  Section 
290,  stay  execution,  pending  a  reference  to  the  High 
Court. 

Hob  house  t  J. — This  was  a  case  of  execu- 
tion of  decree  transmitted  by  the  High  Court, 
which  passed  the  decree,  to  the  Judge  of 
Nuddea,  for  execution  under  Section  284, 
Act  VIII.  of  1859. 

When  the  parties  were  before  the  Judge 
of  Nuddea,  the  judgment-debtor  (special 
appellant)  contended  that  the  amount  of 
balance  due  on  the  decree  was  so  much  ;  that 
the  judgment-creditor  sought  to  execute  for 
so  much  more  ;  and  so  he  prayed  the  Judge 
to  determine  between  him  and  the  judgment- 
creditor  for  what  amount  the  decree  might 
be  executed. 

The  Judge  determined  thai,  as  the  judg- 
ment-creditor was  executing  for  less  than 
the  amount  specified  in  the  decree,  execution 

for  the  sums  he  demanded  might  proceed. 

I 

It  is  contended  before  us  that  this  judg- 
!  ment  is  in  error,  and  so  we  think  it  is,  but 
not  in  the  way  contended   for  by   special 
:  appellant. 

i      We  think  that  the  Judge  had  no  jurisdic- 
I  tion  to    enquire   into    and   determine  this 
:  question  at  all.     The  proper  procedure  ^as 
under  Section  290 ;  and  had  special  appellant 
applied  under  that  Section,  and  shown  cause 
to  stay  execution,   pending  a  reference  to 
i  and  judgment  by  the  High  Court,  the  Judge 
might  have  stayed  execution  for  a  reason- 
able time ;  but  he  had  no  jurisdiction  to 
enter  into  and  determine  the  point  he  has 
;  determined,  and  he  should,  on  that  ground, 
,  have  rejected  special  appellant's  objections. 

I 

I  

The  effect  of  the  judgment,  however,  is  to 
let  execution  proceed,  and  the  order,  there- 
fore, passed  is  correct,  and  is  affirmed,  and 
I  this  appeal  is  dismissed  with  costs. 
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The  1 8th  March  i86S. 

Present  : 

The  Hon'ble  G.  Loch  and  C.  Hobhousc, 

Judges. 

Application  for  execution — Payment  to  judg- 
ment-creditor—Sections  206  and  2x2,  Act 
VIII.  of  1859. 

Case  No.  569  of  1867. 

Miscellaneous  Appeal  from  an  order  passed  hy 
the  Judge  of  East  Burdwan,  dated  the  6th 
September  i86j,  reversing  an  order  passed 
by  the  Moonsiff  of  Bunwarah,  dated  the 
6th  July  1867. 

Gunga  Gobind  Gooptoo  and  others  (Decree- 
holders),  Appellants^ 

versus 

Makhun  Lall  Hattee  and  others  (Judgment- 
debtors),  Respondents, 

Baboo  Ashootosh  Chatterjee  for  Appellants. 

Baboo  Bhuggobutty  Churn  Ghose  for 
Respondents. 

An  application  for  execution  of  a  decree  need  not  be 
accompanied  with  either  the  brig^inal  decree  or  a  copy. 

Where  a  judgment-debtor,  instead  of  paying  into 
Court,  as  prescribed  in  Section  206,  Code  of  Civil  Pro- 
cedure, pays  direct  to  the  creditor,  he  does  so  at  his 
own  risk. 

Loch,  J. — We  think  the  order  passed  by 
the  Judge  in  this  case  is  altogether  wrong. 
Section  212  of  Act  VIII.  of  1859  prescribes 
the  mode  in  which  application  for  the  exe- 
cution of  a  decree  is  to  be  made,  and  we  do 
not  find  that  it  is  necessary  with  such  ap- 
plication to  produce  the  decree,  whether  in 
original  or  a  copy ;  and  with  regard  to  the 
settlement  out  of  Court,  the  law  (Section 
206)  is  positive,  and  declares  that  no  adjust- 
ment shall  be  recognized,  unless  it  be  made 
through  the  Court,  or  be  certified  to  the 
Court  by  the  party  in  whose  favor  the  decree 
has  been  made.  The  law  requires  that 
money  payable  under  a  decree  should  be 
paid  into  Court ;  and  if  the  debtor,  instead 
of  doing  what  the  law  required  him  to  do, 
preferred  to  pay  direct  to  the  creditor,  he  did 
it  at  his  own  risk.  The  pleader  for  the  re- 
spondents admits  that  the  order  of  the  Judge 
cannot  be  supported.  We  reverse  the  order 
with  costs. 


The  i8tb  March  1868. 


Present : 


\ 


The  Hon'ble  F.  B.  Kemp  and  Dwaikanalh 

Mitter,  Judges. 

Life-interest  in  property— Allegation  of  waste. 

Case  No.  292  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Palna. 
dated  the  20th  August  186'/, 

Mussamut  Budhun  (Defendant), 
Appellant, 

versus 

Moulvie  Fuzloor  Rnhman  (Plaintiilj, 
Respondent, 

Messrs,  A,  T,  T,  Peterson,  R,  E,   Twiddle^ 
and  C  Gregory  for  Appellant, 

Mr.  R,  V.  Doyne  and  Baboo  Kishen 
Kishore  Ghose  for  Respondent 

Where  moneys  deposited  in  Court  had  been  flrawn 
out  by  a  party  on  the  admission  of  the  opposite  part^** 
and  the  latter  sued  on  the  alleg^ation  that,  as  the  for- 
mer had  been  declared  bv  a  decree  of  Court  to  have 
only  a  life-interest  in  the  property  in  dispute,  the 
money  which  represented  that  property  ought  to  be 
so  tied  up  as  to  prevent  defendant  from  wasting  it,  it 
was  held  (following  a  decision  of  the  Privy  Council) 
that  it  was  not  sufficient  to  allege  that  defendant  was 
committing  waste  :  the  suit  would  not  lie  unless  some 
act  of  waste  threatening  the  corpus  of  the  property 
were  proved. 

Kemp,  J. — The  plaintiff  alleges  that  he  is 
the  purchaser,  under  the  provisions  of  Act 
XXV.  of  1857,  of  the  rights  and  interests  of 
one  Moulvie  Ali  Kureem,  a  rebel  in  the  Mu- 
tiny of  1857,  but  who  has  since  surrendered 
under  the  Amnesty  Act,  in  certain  properties 
held  in  zur-i-peshgee  lease  by  the  said  rebel. 

The  defendant,  Mussamut  Budhun,  the 
mother  of  the  rebel,  instituted  a  suit  to  set 
aside  the  sale  made  by  the  Government,  on 
the  allegation  that  the  properties  belonged  to 
her  exclusively  in  lieu  of  dower,  and  that  the 
rebel  had  no  right  and  title  therein.  She 
obtained  a  decree  in  the  local  Court,  and 
under  that  decree  obtained  possession.  On 
appeal  by  the  auction-purchaser,  the  plaintiff 
in  the  present  suit,  the  High  Court  (pre- 
sent Justices  Bayley  and  Roberts)  held,  on 
the  25th  November  1863.  that  Mussamut 
Budhun's  claim  to  the  property  in  right  of 
dower  was  not  established,  but  that  she  had 
a  life-interest  in  the  same.  This  decision 
is  now  in  appeal  before  the  Privy  Council. 
In  the  meantime,  and  while  the  appeal  was 
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pending,  the  plaintiff  obtained  from  Onoop 
Roy,  the  son  of  the  original  mortgagor,  a 
renewal  of  the  zur-i-peshgee  lease.  The 
plaintiff  then  sued  the  defendant  Mussa- 
mut  Budhun  for  possession  of  (he  mort- 
gaged premises,  and  deposited  the  sum 
of  Rupees  8,286-10  8,  which  were  drawn 
out  of  the  Court  by  Mussamut  Budhun. 
The  present  suit  is  brought  on  the 
allegation  that,  as  Mussamut  Budhun 
has  been  declared  by  the  decision  of  the 
High  Court  to  have  only  a  life-interest  in 
the  property,  the  sum  of  Rupees  8,286-10-8, 
which  represents  that  property,  ought  to 
be  so  tied  up,  either  by  deposit  in  the 
Bank,  the  defendant  drawing  the  interest 
thereof,  or  by  the  defendant  giving  security, 
so  as  to  prevent  her  from  wasting  the 
same. 

The  Principal  Sudder  Ameen  of  Patna, 
Baboo  Greesh  Chunder  Ghose,  in  his  deci- 
sion, dated  2olh  August  1867,  observes  "that 
'*as  it  is  now  established  that  the  plaintiff  has 
'  a  right  to  which  he,  will  succeed  on  the  death 
"of  the  defendant  Mussamut  Budhun,  but 
"as  this  right  is  confined  to  the  sum  of 
"Rupees  8,286-10-8  being  preserved,  the 
"plaintiff  has  every  right  to  take  steps  to 
"preserve  it  intact  by  preventing  antici- 
"pated  waste  taking  place."  The  suit  of 
the  plaintiff  was  decreed.  The  defendant 
was  called  upon  to  furnish  adequate  security 
within  three  months.  In  event  of  failure,  the 
som  of  Rupees  8,286-10-8  was  to  be  realized 
trom  the  defendant  in  execution  of  the  de- 
cree, invested  in  Government  securities,  and 
deposited  in  the  Patna  Branch  Bank;  the 
accruing  interest  to  be  paid  to  the  defendant 
during  her  life. 

In  appeal,  the  defendant  (appellant)  has 
been  heard  through  Mr.  Peterson,  and  the 
plaintiff  (respondent)  through  Mr.  Doyne. 

There  has  been  much  argument  as  to  the 
title  of  the  plaintiff.  It  is  contended  that 
he  has  not  produced  the  certificate  of  sale 
nnder  which  he  derives  title,  and  that  his 
salt  ought  to  have  been  dismissed  on  the 
Sroand  that  he  had  not  proved  his  title.  It 
is  further  argued  that  the  proceedings  of 
the  Government  officers,  with  reference 
to  the  aUachment  and  forfeiture  of  the  rebel's 
c«ate,  were  illegal.  But  these  contentions 
ire  foreign  to  the  real  point  in  issue. 

The  moneys  in  dispute  have  been  drawn 
out  by  the  defendant  by  order  of  the  Court 
aad.on  the  admission  of  the  plaintiff,  in  the 
»uit  which  he  brought  for  possession  of 
properties    covered    by    the    zur-i-peshgee. 


He  could  not  have  succeeded  in  obtaining 
possession  of  the  mortgaged  premises,  except 
on  such  payment.  No  act  of  waste  done  or 
threatened  on  the  part  of  the  defendant  is 
alleged  or  suggested  in  the  plaint.  It  is 
not  sufficient  to  alleg^e  that  a  defendant  is 
committing  waste.  Some  act  of  waste 
threatening  the  corpus  of  the  property  mtist 
be  proved.  ( Vide  Privy  Council  Decision, 
Volume  VI.,  Moore's  Reports,  page  432.) 
No  act  of  waste  completed  or  threatened  is 
proved  in  this  case.  The  plaintiff  ought  to 
have  moved  this  Court,  when  he  appealed,  to 
take  security  from  the  defendant,  or  he 
might  have  made  a  similar  application  to  the 
Privy  Council.  The  suit  of  the  plaintiff  in. 
its  present  shape  ought  to  have  been  dis- 
missed, and  is  hereby  dismissed,  the  appeal 
being  decreed  with  costs,  bearing  interest) 
payable  by  the  respondent. 

The  1 8th  March  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Two  sales  of  a  tenure  for  rent  due  by  the  same 
defaulter— Sections  106  and  151,  Act  X.,  1859 
— Fraud — Jurisdiction. 

Case  No.  1855  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Fur  reed- 
pore  in  Dacca ^  dated  the  soth  May  i86y^ 
rez'ersing  a  decision  passed  by  the  Moon- 
siff  of  that  District y  dated  the  22nd  No* 
vember  1866, 

Sowdaminee  Dossee  (Defendant),  Appellant^ 

versus 

Bholanath  Shaba  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Nuleet  Chunder  Sein  for  Appellanf. 

Baboo  Greeja  Sunker  Mojoomdar  for 
Respondents. 

A  putneedar  who  had  obtained  two  decrees,  one  for 
back  and  current  re.Us  and  another  for  back  rent,  first 
sold  the  tenure  in  execution  of  the  decree  for  back  rent, 
and,  within  three  days  after  its  sale,  caused  it  to  be  sold 
ag-ain  in  execution  of  the  decree  for  back  and  current 
rents. 

Held  that,  as  the  case  of  the  purchaser  at  the  first 
sale  was  not  that  of  a  defaulting  tenant,  the  arrears  not 
having  accrued  during  his  incumbency,  he  was  not 
barred  from  instituting  a  suit  in  the  Civil  Court  to  set 
aside  the  second  sale.  ( Vide  Full  Bench  Ruling,  dated 
J  2nd  rehniary  i^<>;.> 
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Held,  also,  that,  having  come  in  under  the  provisions 
of  Section  106,  Act  X.,  1S59,  and  his  obiertions  having 
been  overruled  by  the  Collector,  he  had  a  right  to  sue 
within  a  year  from  the  date  of  adjudication;  and  the 
suit  would  lie  in  the  Civil  Court,  as  the  act  of  the  put- 
needar  in  setting  up  the  defaulter's  tenure  a  second  time 
for  sale  lor  arrears  due  by  the  defaulter  was  a  fraud. 

Kemp,  y, — This  was  a  suit  to  reverse  a 
sale  held 'under  the  provisions  of  Section 
105,  Act  X.  of  1859. 

It  appears  that  the  putneedar  (defendant) 
obtained  two  decrees :  one  for  partly  bukeya 
and  partly  current  rent,  and  one  for  back 
rent.  The  putneedar  first  caused  a  sale  for 
the  old  arrears,  and  the  plaintiff  (special 
respondent)  became  the  purchaser.  Very 
shortly-  afterwards,  or  within  about  three 
days,  another  sale  was  brought  about  by 
the  putneedar  for  the  rents  partly  of  the 
current  year  and  partly  for  old  arrears ;  and 
at  that  second  sale,  the  defendant  (special 
appellant),  the  putneedar,  became  the  pur- 
chaser. 

The  first  Court  held  that  the  suit  was  cog- 
nizable by  the  Civil  Court. 

On  the  merits,  the  first  Court  held  that,  as 
the  plaintiff  raised  objections  to  the  second 
sale,  which  were  overruled,  he  must  be  held 
to  have  been  fully  cognizant  of  the  second 
sale,  and  that,  as  he  was  competent,  by  de- 
positing the  amount  of  the  decree  for  the 
current  rent,  to  stay  the  sale  and  to  sue  the 
defaulter  for  the  moneys  so  deposited,  his 
suit  to  set  aside  the  sale  must  be  dismissed. 

On  appeal,  the  Principal  Sudder  Ameen 
raised  two  points  for  decision  : — 

/J/.— Is  a  suit  of  this  character  cogniza- 
ble by  the  Civil  Courts  ? 

2nd,— C^n  the  jote  be  sold  for  rent  that 
was  due  before  the  plaintiff's  purchase  ? 

On  the  first  point,  the  Principal  Sudder 
Ameen  observes  "  that  the  plaintiff  does  not 
"consider  himself  to  be  the  subordinate 
**  tenant  of  the  defendant,  but  her  dupe,  whom 
"«he  is  bent  upon  cheating  under  miscon- 
*'  strued  laws  and  precedents  bj-  sellmg  her 
"jote  for  rent  that  was  not  due  during  his 
"occupancy.'^  "  Surely,"  says  the  Principal 
Sudder  Ameen,  "  the  Revenue  Court  cannot 
"take  cognizance  of  the  matter;  so  it  must 
"be  tried  by  the  civil  tribunal." 

On  the  second  point,  the  Principal  Sud- 
der Ameen  held  that  the  sale  must  be  set 
aside  on  the  ground  that  the  plaintiff  had 
purchased  the  tenure  in  good  faith  on  a 
title  guaranteed  to  him  by  the  certificate  of 
sale  of  the  Collector.  The  putneedar  must 
look  to  the  defaulting  tenant  for  the  rents 


due  previous  to  the  plaintiff's  purchase, 
the  latter  being  responsible  only  from  date 
of  purchase. 

The  decision  of  the  Court  of  first  in- 
stance was  reversed  with  costs  and  interest, 
and  the  appeal  decreed. 

The  main  grounds  taken  in  special  appeal 
are: — 

ni. — That  the  Civil  Court  had  no  juris- 
diction to  try  Ibis  suit  for  reversal  of  a 
sale  held  in  execution  of  a  decree  under  the 
provisions  of  Act  X.  of  1 859. 

2nJ, — That,  as  the  tenure  is  hypothecated 
for  the  rent,  the  plaintiff  purchased  it  sub- 
ject to  the  liability  for  the  arrears  of  rent 
which  had  accrued  thereupon,  and  as  plaint- 
iff failed  to  protect  the  tenure  from  sale  by 
'discharging  those  liabilities,  he  cannot, 
either  in  law  or  equity,  claim  as  against  a 
second  bond-fide  purchaser. 

3rd. — That  the  second  sale,  having  taken 
place  on  account  of  the  current  arrears,  must 
necessarily  prevail. 

I  am  of  opinion  that  this  is  not  the  case 
of  a  defaulting  tenant  against  whom  a  decree 
j  for  rent  had  been  passed,  and  in  satisfaction 
of  which  decree  the  tenure  has  been  sold :  for 
the  special  respondent  was  not  the  defaulting 
tenant,  the  arrears  not  having  accrued  during- 
his  incumbency.  Had  such  been  the  case, 
no  suit  in  the  Civil  Court  could  have  been 
instituted  to  set  aside  such  sale.  {See  Sec- 
tion 151,  Act  X.of  1859,  and  the  decision  of 
this  Court  published  at  pages  147 — \  »8  of  the 
Special  Number  of  the  Weekly  Reporter.) 

The  Full  Bench  have  ruled  that  a  suit  to 
set  aside'a  sale  under  the  provisions  of  Sec- 
tion 105,  Act  X.  of  1859,  can,  under  certain 
circumstances,  such  as  fraud,  be  instituted  in 
the  Civil  Court.  ( Vide  decision,  dated  22nd 
February  1867,  Weekly  Reporter,  Volume 
VII,  pages  183  —  185.) 

In  the  present  case,  the  special  respond- 
ent did  come  in  under  the  provisions  of 
Section  106,  Act  X.  of  1859,  and,  on  his 
objections  being  overruled,  he  has  a  right  to 
sue  within  a  year  from  the  date  of  the  ad- 
judication by  the  Collector  upon  the  claim ; 
and  this  he  has  done.  Further,  the  plaint- 
iff has  a  right  to  bring  an  action  in  the 
Civil  Court  to  set  aside  a  sale  alleged  to 
have  been  brought  about  by  fraud. 

The  circumstances  of  the  present  case, 
in  my  opinion,  disclose  gross  fraud  on  the 
part  of  the  defendant,  the  putneedar. 
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He  (the  putneedar)  sued  separately  for  the 
,  httkeya,    and    partly   for    hukeya    and  partly 
for  the  current  rent.     In  execution   of  the 
decree  for  the  bukeya,  he  sold  the  tenure, 
which  was  purchased  by  the  plaintiff.     Wiih- 
io  three  days  of  this  purchase,  the  defend- 
ant (putneedar)  sells  the  tenure  over  again 
in  satisfaction  of  the   decree   obtained    for 
the  current  and  back  rent,  not  due  from  the 
|kplainiilf,   but  from  the  former  tenant,  and 
purchases  the  tenure  himself.     The  defend- 
ant could    have    sold    the    tenure   for   il)e 
old  and  current  arrears  to^jether  :  and  if  the 
sale-proceeds  were   not  sufficient   to    meet 
bis  demand  in  full,  he  coulJ,  under  Section 
105,  Aft  X.  of  1859,  have  applied  for  pro- 
cess against  any   other  property,  moveable 
■  or  immoveable,  belonging  to  the  debtor ;  but, 
.  instead  of  doing  this,   he  sold   the   tenure 
for  the  old  balance  only,  and  then  fraudu- 
lently caused  its  re-sale  for  the  current  and 
back  balance,  which  was  not  due  from  the 
plaintiff,  inasmuch  as  it  had  accrued  before 
his  purchase. 

I  would  confirm  the  decision  ol  the  Prin- 
cipal Sudder  Ameen,  and  dismiss  the  appeal 
vith  costs  and  interest. 

yackson,  J. — I  also  think  that  the  appeal 
should  be  dismissed.  The  suit  did  lie  in 
ihc  Civil  Court,  as  the  act  of  the  putneedar 
in  setting  up  the  defaulter's  tenure  a 
%cond  tira2  for  sale  for  arrears  due  by  the 
defaulter  wa^  a  fraud.  It  is  inexplicable 
lo  my  mind  on  what  principle  a  Deputy 
0>Ueclor,  who  had  already  sMd  the  tenure, 
coalJ  have  again  sold  the  same  tenure 
for  further  arrears  due  from  the  same  de- 
'  filler.  The  purchaser  at  the  first  sale 
parchases  all  the  rights  and  interests  of  the 
Waalier,  and  holds  the  tenure  on  the  same 
^rms  as  the  defaulter  did,  but  the  tenure 
« no  longer  liable  for  any  further  debts  of 
^^e  defaulter. 


The  appellant  will  pay  all  the  costs  of 
this  appeal  and  of  the  suit  in  the  Lower 
Courts,  with  interest  until  paid. 


The  19th  March  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges. 

Non-possession  for  12  years— Adverse  posses- 
sion. 

Case  No.  1040  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  Alan- 
bhoom,  dated  the  21st  February  iS6y, 
modifying  a  decision  passed  by  the 
Moonsiff  of  that  District ^  dated  the  joth 
December  186^. 

Gopeenath  Mookerjee  (Plaintiff),  ^//f/Z^?;//, 

'oersus 

Issur  Chunder  Banerjee  and  others  (Defend- 
ants), Kespondents. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Gopeenath  Banerjee  for  Respondents. 

If  plaintiff  does  not  show  possession  within  12  years 
of  suit,  it  does  not  follow  that  defendant  must  have  a 
verdict.  Possession  must  be  weighed  with  other  evidence 
for  the  party  proving  it,  and  with  reference  to  the  ten- 
dency, to  rebut  it,  of  the  evidence  adduced  by  the 
opposite  party. 

The  plea  of  adverse  possession  for  more  than  12  years 
is  another  point  for  adjudication  in  bar. 

Bayley,  J. — This  case  must  be  remanded 
for  a  full  trial  on  the  merits. 

The  Principal  Sudder  Ameen  has  held 
that,  as  plaintiff  has  not  shown  his  possession 
within  tivelve  years  of  suit,  defendant  must 
have  a  verdict;  and  that,  if  either  party 
wish  to  sue  on  any  title  by  inheritance,  or 
on  any  question  of  extent  of  share,  they 
must  bring  a  separate  suit. 

This  is  quite  erroneous.  Possession 
may  be  some  evidence  of  title.  But'  it 
must  be  weighed  for  the  party  proving  that 
fact,  more  or  less,  together  with  the  other 
independent  evidence  adduced  by  that  party  ; 
and  it  must  be  considered  also  with  reference 
to  how  far  the  evidence  adduced  by  the 
opposite  party  may  tend  to  rebut  it. 

This  case  must  be  tried  on  its  merits.  If 
a  question  of  limitation  arises,  that  is,  that 
plaintiff  cannot  sue  because,  however  good 
his  title,  adverse  possession  for  more  than 
twelve  years  bars  him,  that  is  another  point 
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for  adjudication  in  bar.  But  if  plaintiff 
removes  that  bar,  the  whole  question  on  the 
merits  of  the  respective  titles  will  still  be 
open  and  have  to  be  adjudicated,  and  that 
in  one  suit,  not,  as  here  directed,  separately. 
We,  therefore,  reverse  the  Lower 
Appellate  Court's  order,  and  remand  the 
case  for  re-trial  with  reference  to  these 
remarks. 


The  20th  March  1868. 

Present : 

The  Hon'ble  II.  V.  Bay  ley  and  F.  A.  Glover, 

Judges. 

Misconstruction — Special  Appeal. 

Case  No.  1264  of  1867. 

Special  Appeal  from   a   decision  passed  by 
the   Principal   S udder    Ameen    0/   Man- 
hhoom,  dated  the  t^th  March  i86y,  revers- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District^  dated  the  2gth  August  1866 . 

Kalee  Churn  Pattur  and  others  (Defendants), 

Appellants, 

versus 

Chundee  Churn  Mundul  and  others  (Plaint- 
iffs), Respondents. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Where  a  Lower  Court,  in  recording  the  words  of  a 
document  on  which  it  relies,  puts  one  term  for  another, 
it  is  a  "  misconstruction  **  affordtng*  good  ground  for 
special  appeal ;  but  where,  for  reasons  given,  it  places 
a  particular  boundary-mark  in  a  particular  spot,  its  de- 
cision, even  though  wrong  on  the  facts,  would  not  be 
a  misconstruction,  unless  incompatible  with  the  wording 
of  the  document. 

Glover,  J. — Thf,  points  taken  in  this 
special  a  ppeal  are  : — 

ist. — That  the  Principal  Sudder  Ameen 
has  thrown  the  onus  probandi  on  the  special 
appellant,  instead  of  on  the  plaintiff  (special 
respondent). 

2nd. — That  he  has  misunderstood  the  de- 
cree of  1856,  and  given  boundaries  not  men- 
tioned in  that  decree. 

^rd. — That  there  were  no  erasures  or  inter- 
polations in  the  pottah  of  1270  ;  and 

^th. — That  the  Principal  Sudder  Ameen 
has  taken  no  notice  of  the  fact  that  a  dust- 
burdaree  petition  filed  by  the  special  respond- 
ent in  Pons  1270  mentions  the  boundaries 
exactly  as  they  are  given  in  the  pottah, 
which  the  Lower  Appellate  Court  declares 
to  be  spurious. 


The  first  ground  of  appeal  is  untenable. 
The  Lower  Appellate  Court  has  nowhere 
thrown  the  onus  on  the  defendant,  bnt 
has  fully  considered  the  evidence  on  both 
sides.  No  doubt,  the  Principal  Sudder 
Ameen  has  in  his  judgment  taken  the 
proofs  adduced  by  the  special  appellant 
first  in  order;  but  he  finds  most  clearly  in 
the  course  of  his  decision  that  the  plaintiff 
must  succeed  on  proof  of  continuous  posses- 
sion of  the  disputed  land  as  part  of  Mouzah 
Gokoolnuggur. 

The  second  objection  is  equally  unsap-, 
ported.  It  is  nowhere  shown  to  us  that 
the  Principal  Sudder  Ameen  misunderstood 
the  boundaries,  or  located  them  wrongly. 
The  special  appellant's  pleader  could  not 
show  to  this  Court  the  position  of  the  dis- 
puted lands  as  he  claimed  to  have  them,  or 
prove  that  the  Lower  Appellate  Court  had 
erroneously  construed  the  decree  of  1856. 
Misconstruction  of  a  document  as  a  ground 
of  special  appeal  must  be  clearly  shown. 
Where  a  Lower  Court,  for  instance,  records 
in  its  judgment  north  instead  of  south, 
or  a  tree  instead  of  a  nullah  as  a  bound- 
ary, in  recording  the  words  of  a  document 
on  which  it  relies,  to  prove  what  are  the 
boundaries,  such  errors  would  undoubtedly 
be  a  ''  misconstruction,"  and  afford  good 
ground  for  a  special  appeal. 

But  where  the  objection,  as  in  the  present 
case,  is  a  mere  matter  of  opinion,  where 
the  Lower  Appellate  Court,  that  is,  has,  for 
reasons  given,  placed  a  particular  boundary- 
mark  in  a  particular  part  of  a  disputed  piece 
of  land,  unless  it  can  be  shown  that  its 
conclr.sion  is  incompatible  with  the  wording 
of  the  document  it  professes  to  go  upon, 
such  decision  would  not  be  a  misconstruc- 
tion ;  it  might  be  a  wrong  decision  on  the 
facts,  but  there  would  be  no  such  misread- 
ing of  a  document  as  would  alloA'  of  a  spe- 
cial appeal. 

With  regard  to  the  alleged  interpolations 
and  erasures  in  the  pottah  of  1270,  we 
observe  that,  after  a  careful  examination 
with  a  magnifying  glass,  the  Court  was 
unable  to  detect  either  the  one  or  the  other. 
Nor  was  ihQ  special  appellant's  pleader 
able  to  point  out  anything  suspicious  in 
the  appearance  of  the  document. 

The  special  appellant  refers  to  a  dustbur- 
daree  petition  of  the  same  year,  filed  by  the 
special  respondent's  privies,  in  which  the 
same  boundaries  are  given.  Had  the  spe- 
cial appellant  been  able  to  show  that  the 
parties  (or  any  of  them)  who  signeil   their 
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assent  to  that  dustburdaree  petition  were 
privies  to  the  special  respondents  in  their 
case,  there  would  be  sufficient  reason  •for 
remanding  the  snit  for  the  Lower  Appellate 
Court  to  take  that  dustburdaree  petition  into 
consideration  before  declaring  that  the  pot- 
tah  of  1270  was  spurious  so  far  as  related  to 
the  boundaries  specified  therein. 

But  special  appellant  has  not  been  able  to 
do  this;  and,  failing  such  connection  between 
the  parties,  the  dustburdaree  petition  would 
not  bind  the  special  respondents  in  this  case, 
and  it  would,  therefore,  be  useless  to  order 
a  remand,  grsinting  that  there  are  no  era- 
sures or  interpolations  in  the  pottah  of 
1270.  The  decision  of  the  Principal  Sud- 
dcr  Ameen  on  the  other  evidence  generally 
would  still  be  one  of  fact,  with  which  we  could 
not  interfere  in  special  appeal. 

Thi$  application  must,  therefore,  be  dis- 
missed with  costs. 


The  23rd  March  1868. 

Present : 

The  ilon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges, 


Ltmitatioa— Clause  9*  Section  x,  ActXIV.,1859— 

Cause  of  action. 


Case  No.  132  of  1867. 

Rtgular  Appeal  from  a  decision  passed  by  the 
Principal  Sudden  Ameen  of  Moorshtdabady 
doled  the  28th  February  1S67, 

Ranee  Shama  Soonduree  Debia  (Plaintiff), 

Appellant^ 

versus 


Messrs.  Jardine,  Skinner,  and  Co.  (Defend- 
ants), Respondents, 


B^hoos  Sretnath  Doss,  Mohinee  Mohun  Roy, 
and  Ashootosh  Chatterjee  for  Appellant. 


Messrs,  R,  V»  Doyne  and  J.   S,   Rochfort 
for  Respondents. 

Certain  factories,  already  sown  with  indig'o,  were 
given  In  lease  by  the  Court  of  Wards  ;  and  the  lessees 
agreed  to  take  over  all  contracts  and  pay  all  expenses 
which  had  been  incurred  for  that  season's  cultivation, 
depositinsT  the  amount  of  outlay  incurred.  'Ilie  lease 
havinj;  been  set  aside  by  superior  authority,  the  lessees 
agreed  to  give  up  the  factories  and  all  the  indigo  ma- 
nufactured by  them  while  in  possession,  on  condition  of 
being  repaid  the  amount  deposited  by  them. 

Held  that,  if  the  lessees  failed  to  deliver  up  all  the 
manufactured  indigo,  the  remedy  against  them  was  by 
suit  for  damages  for  breach  of  the  contract  to  deliver 
it  up. 

Macpherson,  J, — This  is  a  suit  brought 
to  recover  the  value  of  a  certain  number  of 
maunds  of  indigo. 

The  suit  is  purely  speculative  in  its 
character,  and  the  plaint  is  framed  so  as  to 
make  it  almost  impossible  to  discover  what 
is  supposed  to  be  the  cause  of  action — being 
probably  intentionally  so  framed  in  order 
to  prevent  its  appearing  on  the  face  of  the 
plaint  that  the  plaintiff's  claim  is  barred  by 
limitation. 

In  1862,  the  factories  Sultangunge  and 
Moheshkholy  were  under  the  management  of 
the  Court  of  Wards  ;  and  in  the  summer  of 
that  year,  the  Court  of  Wards  granted  a 
lease  of  them  to  Messrs.  Jardine,  Skinner, 
"and  Co,  The  lands  of  the  factories  had 
already  been  sown  with  indigo;  and  one  of 
the  conditions  of  the  lease  was,  that  Messrs. 
Jardine,  Skinner,  and  Co.  were  to  take  over 
all  contracts  and  pay  all  expenses  which 
had  been  entered  into,  or  incurred  for,  that 
season's  cultivation.  The  defendants  accord- 
ingly deposited  in  the  Collectorate  the  sum  of 
Rupees  32,72 1,  which  was  agreed  on  as  being 
the  ameunt  of  outlay  which  up  to  that  date 
had  been  incurred. 


Certain  objections  having  been  raised  by 
the  plaintiff  to   the  granting  of   the  lease, 
Messrs.  Jardine,  Skinner,  and  Co.,  who  were 
put   in   possession    when    they    made    the 
deposit  in  the  Collectorate,  must  be  consider- 
ed to  have  taken  possession,  and   to   have 
made  the  deposit  subject  to  the  lease  being 
confirmed  by  the  higher  Revenue  Author! - 
•  ties.    The  lease,  in  fact,  was  not  confirmed, 
;  but  was  set  aside  by  the  Revenue  Board  on 
the  26th  of  September  1862.    In  refusing 
to  confirm  the   lease,    the    Board   directed, 
;  apparently   with    the    consent    of    Messrs. 
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Jardine,  Skinner,  and  Co.,  that,  in  order  to 
restore  all  parties  as  nearly  as  possible  lo 
their  original  position,  Messrs.  Jardine, 
Skinner,  and  Co.  should  give  up  the  facto- 
ries and  all  the  indigo  which  had  been  manu- 
factured by  them  while  in  possession,  and 
should  thereupon  be  repaid  the  amount 
deposited  by  them  in  the  Collectorate, 
together  with  such  other  expenses  as  might 
have  been  incurred  by  them  in  manufacturing. 
In  accordance  with  this  arrangement,  the 
defendants  gave  up  possession,  and  in  the 
course  of  the  month  of  December  made  over 
to  the  Collector  148  maunds  and  38  seers  of 
indigo,  which  they  said  was  all  that  had  been 
made  in  the  factories.  They  got  receipts  for 
these  quantities  from  the  Collector,  and  sub- 
sequently (on  the  nth  of  March  1863)  were 
repaid  the  32,721  rupees  which  they  had 
deposited  when  they  first  got  the  lease. 

The  matter  was  thus  apparently  finally 
settled.  But  some  time  afterwards,  the  Court 
of  Wards  having  made  over  the  estate  to  the 
plaintiff,  she,  on  the  12th  of  March  1866, 
tiled  the  plaint  in  the  present  suit,  seeking 
to  recover  damages  from  the  defendants 
upon  the  ground  that,  whereas  they  deliver- 
ed to  the  Collector  only  148  maunds  odd 
of  manufactured  indigo,  they  had,  in  truth, 
manufactured  510  maunds. 

It  appears  to  me  that  the  plaintiff's  claim 
is  barred  by  limitation.  If  any  cause  of 
action  is  disclosed  upon  this  plaint,  it  is 
that,  when  the  lease  was  cancelled  by  the 
Board  of  Revenue,  Messrs.  Jardine,  Skinner, 
and  Co.  agreed,  amongst  other  things,  to 
give  up  all  manufactured  indigo,  and  that,  in 
breach  of  this  agreement,  Messrs.  Jardine, 
Skinner,  and  Co.  did  not  give  up  all  the 
manufactured  indigo.  If  this  be  the  cause 
of  action,  the  suit  is  a  simple  suit  for 
damages  for  breach  of  contract,  and  falls 
under  Clause  9  of  Section  i  of  Act  XIV.  of 
1859,  and  is  barred  unless  brought  within 
three  years.  The  breach  took  place  in  1862, 
when  Jardine,  Skinner,  and  Co.  failed  (it  is 
alleged)  to  deliver  more  than  the  148 
maunds :  the  plaint  was  not  filed  till  the 
1 2th  of  March  1866,  that  is  to  say,  not 
till  after  the  lapse  of  more  than  three 
years  from  the  origin  of  the  cause  of  action. 
Therefore,  the  suit  is  barred.  If  it  be  con- 
tended that  the  breach  may  be  said  not  to 
have  taken  place  until  the  nth  of  March 
1863,  when  the  refund  was  made  to  the 
defendants,  still  the  suit  is  barred,  the 
plaint  not  having  been  filed  till  the  12th  of 
March  1866. 


It  was  argued  that  the  claim  is  not  barred 
by  Clause  9  of  Section  1,  as  the  case  is  not  one 
of  contract  at  all.  It  is  said  that  the  suit  was 
brought  merely  to  force  the  defendants  to  do 
that  which  they  were  in  equity  bound  to  do. 
But  I  fail  to  see  that,  in  the  absence  of  a 
contract  on  the  defendants'  part  to  give  up 
the  indigo  they  had  manufactured,  they 
were  in  any  way  bound  in  equity  or  other- 
wise to  give  it  up.  The  lease  granted  by 
the  Court  of  Wards  made  no  provision  for 
the  contingency  which  occurred ;  and,  so  far 
as  I  can  see,  the  defendants  would  have  had  y 
a  right  to  retain  all  the  indigo,  but  for  the 
new  arrangement  made  and  assented  to 
by  them,  when  the  Board  of  Revenue 
set  aside  the  lease.  I  think  that,  under 
their  contract,  the  defendants  were  bound 
,to  deliver  up  the  indigo  they  had  manu- 
factured, but  that,  if  there  was  no  such 
jcontract,  they  were  not  bound  on  any  consi- 
derations of  mere  equity  to  give  it  up. 

But,  supposing  that  the  claim  is  not  bar- 
red, the  plaintiff  has  wholly  failed  to  make 
out  any  case  against  the  defendants.  That 
the  defendants,  in  the  opinion  of  the  Court 
of  Wards,  complied  wiih  the  terms  of  their 
agreement  is  primd  facie  proved  by  the 
Court  having  accepted  the  indigo  they 
tendered,  and  having  refunded  the  52,721 
rupees  they  had  deposited  ;  and  no  question 
appears  subsequently  ever  to  have  been 
raised  by  the  Collector  or  Court  of  Wards  as 
to  the  correctness  of  the  accounts  rendered 
by  the  defendants. 

In  bringing  the  present  suit,  then,  it  lay 
on  the  plaintiff  to  prove  her  case  ;  and  it 
does  appear  to  me  that,  if  ever  there  was  a 
suit  in  which  a  plaintiff  was  bound  to  prove 
his  case  strictly,  the  present  is  one.  The 
Lower  Court  has  found  for  the  defendants 
on  the  merits.  The  plaintiff's  evidence 
scarcely  purports  to  prove  more  than  this, 
that  a  certain  quantity  of  land  was  sown 
with  indigo,  and  that,  after  the  indigo  had 
grown  to  some  extent,  persons  who  saw  the 
plant  estimated  and  expected  that  atertain 
number  of  bundles  would  be  eventually  cut. 
But  there  is  no  evidence  (favorable  lo  the 
plaintiff)  to  show  how  many  bundles  were 
actually  cut,  or  how  much  indigo  was  really  • 
manufactured  by  the  defendants — or  how 
much  might  have  been  cut  or  how  much 
might  have  been  manufactured  by  ih« 
defendants  but  for  their  default  or  neglect. 
There  is  some  evidence  as  to  what  the  pro- 
spects before  the  plant  was  cut  were  "or  might 
have  been  ;  and  also  as  to  what  ^^  the 
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ciuantity  of  indigo  manufactured  on  other 
lands  situated  at  no  great  distance.  But 
writh  such  a  delicate  and  varying  cultivation 
aa  that  of  indigo,  depending  on  a  variety  of 
contingencies,  it  is  quite  impossible  to  treat 
that  as  evidence  of  actual  receipt  of  more 
indigo-plant  or  actual  manufacture  of  more 
indigo  than  what  has  been  admitted  by  the 
defendants. 

While  the  onus  lay  on  the  plaintiff,  the 
plaintiff  has  proved  no  case ;  therefore  the 
salt  was  rightly  dismissed  ;  and  this  appeal 
must  also  be  dismissed  with  costs  and  inter- 
est. 

Glover^  J, — I  am  of  the  same  opinion, 
and  ha v» nothing  to  add  to  the  judgment  of 
my  brother  Macpherson. 


The  23rd  March  1868. 

Present: 

The  Hon'ble  G.  Loch  and  C.  Ilobhouse, 

Judges. 

Execvtioo  of  decree  for  mesne-profits— Interest 

on  profitable  land. 

Case  No.  291  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  the  24-PergunnahSy  dated 
the  28th  February  i86j, 

Becbaram  Doss  (Decree-holder),  Appellant, 

•  versus 

Brojonath  Pal  Chowdhry  and  others  (Judg- 
ment-debtors), Respondents, 

Baboos  Chunder  Aladhub  Ghose  and  Nuleet 
Chunder  Sein  for  Appellant. 

Mr,  X.  T.  Allan  and  Baboo  Tarucknath 
Sein  for  Respondents. 

Where  a  decree  for  mesne-profits  does  not  declare 
vbctfaer  interest  is  or  is  not  to  be  awarded,  the  Court 
vhids  etecates  it  is  ri^t  in  refusings  to  award  interest. 

la  executing  a  decree  for  mesne-profits,  a  Court  does 
r%bt  in  excluding^  from  the  account   lands  of  such  a 
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nature  as  would,  under  ordinary  circumstances,  yield  no 
profit,  regarding  which  it  has  not  been  shown  that  the 
judgment-debtors  had  opportunities  of  disposing  of 
them  for  a  profit. 

Hobhouse,  J, — This  was  a  case  of  execu- 
tion of  decree  for  mesne-prolits  in  the  Court 
below ;  and,  in  regular  appeal,  three  objec- 
tions are  made  by  the  decree-holder  to  the 
finding  of  the  said  Court. 

The  first  objection  is  that  the  Judge  has 
neglected  to  adjudge  interest  on  mesne-profits 
I  from   date  of    ascertainment    of   the    said 
i  profits. 

On  this  point,  it  is  admitted  by  pleader 
for  appellant  that  in  decrees  for  mesiie- 
profits  it  is  usual  to  declare  whether  such 
interest  is  or  is  not  to  run,  and  that  in  the 
decree  in  this  case  there  is  no  such  declara- 
tion. 

And,  further,  whilst,  on  the  one  hand, 
pleader  for  appellant  is  unable  to  show  us 
any  case  in  which,  in  the  absence  of  such 
declaration,  interest  has  been  awarded  by 
the  Courts,  we  are  referred  by  Mr.  Allan 
for  respondent  to  a  Full  Bench  decision,  to 
be  found  at  page  109,  Volume  VI.,  Weekly 
Reporter,  Miscellaneous  Rulings,  in  which 
was  decided  the  general  question  that  inter- 
est could  not  be  awarded  in  execution 
where  the  decree  itself  contained  no  such 
award. 

We  think,  therefore,  that  in  this  case  the 
Judge  was  right  to  refuse  to  award  interest 
on  mesne-profits  from  date  of  ascertainment. 

The  second  objection  taken  is  in  the 
matter  of  the  Judge's  refusal  to  award  any 
mesne-profits  at  all  in  a  certain  plot  of 
beegahs  1 5-1 5-1 1- 10  of  lands. 

On  this  point,  the  Judge  remarks  as  fol- 
lows :  *'  Then  there  are  beegahs  1 5-1 5-1 1- 10, 
''which  are  said  to  be  unculturable,  and 
*'  to  yield  no  profits  at  all.  It  is  contended 
''  that  the  judgment-debtors  might  have  real- 
'^ized  promts  from  them  with  due  diligence; 
'but  on  the  evidence  I  think  that  it  has 
''  not  been  shown  that  they  had  opportuni- 
''  ties  of  disposing  of  the  lands  for  a  profit. 
"The  nature  of  the  lands,  as  described  by 
*'the  Ameen,  is  such  that,  under  ordinary 
'*  circumstances,  they  would  yield  no  profit ; 
''and  all  that  I  have  to  consider  is  what 
"  amount  the  deciee-holder  might,  with  rea- 
"sonable  probability,  have  realized  if  they 
"had  retained  possession.  Therefore,  I 
"  exclude  them  from  the  account." 
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The  conteniion  before  us  is,  that  the 
Judge,  in  preferring  the  report  of  the 
third  Ameen  to  that  of  the  second  Ameen 
who  held  local  investigations  in  the  matter, 
has  assigned  no  reason  for  such  preference, 
and  that  his  judgment  must,  therefore,  be 
set  aside. 

But  we  think  that  the  Judge  has  assigned 
ample  reasons  for  such  preference.  In  his 
concluding  remarks,  he  lays  down — and  cor- 
rectly— the  principle  on  which  he  ought  to 
proceed,  and  has  proceeded.  He  there  de- 
scribes the  nature  of  the  lands  in  question,  he 
correctly  applies  his  principle  to  those  lands, 
and  he  then  finds  upon  the  evidence  that  the 
lands  never  had  been  profitable,  and  never, 
during  respondent's  incumbency,  could  have 
been  profitable ;  and  he,  therefore,  rightly 
determines  not  to  award  that  which  never 
had  been  received,  and  never  could  have 
been  receivable,  from  them,  viz.y  mesne-pro- 
fits. 

And  if  the  Judge  was  wrong  in  coming 
to  this  conclusion  upon  the  evidence,  it 
was  upon  appellant  to  show  us  that  he 
was  wrong ;  but  he  does  not  even  attempt 
to  do  so,  for  he  does  not  ask  us  to  go  into 
the  evidence  at  all. 

We  think,  therefore,  that  the  Judge's 
decision  must  stand  on  this  point  also. 

The  third  objection  taken  is,  that  the 
Judge  was  in  error  in  allowing  so  much  as 
20  per  cent,  as  deduction  for  collection-ex- 
penses. 

We  observe  that  the  usual  allowance  for 
such  expenses  is  to  per  cent.,  and  this  is 
admitted  by  pleader  for  respondent;  but 
the  Judge  has  allowed  20  per  cent,  "/br 
cost  of  collections  and  for  lossesP  We 
have  asked  Mr.  Allan  for  respondent  to 
show  us  what  the  Judge  meant  by  "  losses," 
and  what  on  the  evidence  these  '•  losses" 
were  for  which  the  Judge  allowed  a  deduc- 
tion ;  but  he  is  unable  even  to  suggest,  much 
less  to  show,  anything. 

We  think,  therefore,  that  deduction 
should  only  have  been  allowed  for  "'  costs  of 
collection,"  and  not  for  "  losses  "  also ;  and, 
in  the  absence  of  any  evidence  in  support 
of  a  larger  percentage  than  the  usual  10 
per  cent.,  we  award  such  10  per  cent,  only, 
and  so  far  modify  the  award  of  the  Judge. 

It  is  then  contended,  under  Section  348, 
for  respondent,  that  the  Judge  should  have 
allowed  deductions  for  income-tax ;  but  at 
a  late  stage  in  the  case,  although  the  plead- 
er for  respondent  pointed  to  certain  papers 


which  he  said  were  income-tax  receipts, 
yet  when  he  was  arguing  his  ca.^e  he  did 
not  ask  us  to  consider  these  papers,  and  we 
cannot,  therefore,  say  that  there  is  any' 
sufHcient  evidence  of  payment  of  such  taxes 
on  the  record,  and  we  are  unable,  therefore, 
to  allow  any  deduction  on  that  account. 

We   think   that  appellant   must   pay  the 
costs  of  this  appeal. 


The  23rd  March  1868. 

Prtseni : 

The  Hon'ble  F.  B.  Kemp  and  L.  S. 
Jackson,  Judges.        ^ 

*     New  erounds— Review—Section  374,  Act 

VIII.,  i8» 

Case  No.  289  of  1866. 

Application  for  revieiv  of  judgment  pass^ 
ed  by  the  Honble  Justices  Kemp  a^td 
Jackson,  on  the  24th  April  18G6,  in 
Special  Appeal  No,  280^  of  1S66, 

Fukurooddeen  Mahomed  Ashan  Chowdhry, 

Petitioner^ 

versus 

Rajah  Annundnath  Roy,  Opposite  Party. 

Baboo  Alotee  Lall  Mookerjee  for  Petitioner. 

Baboos  Mchinee  Mohun  Roy  and  Sreenath 
Doss  for  Opposite  Party. 

A   party   wishing  to  be  heard  in  support  of  new 
grounds  must  apply  for  permission  under  bection  374, 
Act  VI 11.,  i^s^''  ne  cannot  be  permitted  to  raise  them* 
in  an  application  for  review. 

• 

Kemp^  J. — This  application  is  framed,  as 
if  it  were  a  special  appeal,  on  fresh  grounds. 
If  the  applicant,  at  the  previous  hearing  of 
the  special  appeal,  wished  to  be  heard  in 
support  of  the  grounds  now  taken  in  the 
petition  of  review,  he  ought  to  have  applied, 
under  Section  374  of  Act  Vlil.  of  1859,  for 
the  permission  of  the  Court  to  be  heard  in 
support  of  those  ne^v  grounds.  Not  having 
done  so.  he  cannot  be  permitted,  in  an  appli- 
cation for  review,  to  raise  entirely  new 
points,  and  having  failed  to  show  us  that 
our  former  decision  is  wrong,  the  appli- 
cation is  rejected  with  costs. 

b 
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The  24ih  March  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges. 

False  warranty  of  title— Proof  of  fraud— Refund. 

*■ 

Case  No.  1 J74  of  1867. 

Special  Appeal  from  a  decision  passed 
by  the  Judicial  Commissioner  0/  Choia 
Nagpcre,  dated  the  2Sth  March  iSSy, 
afirming  a  decision  passed  by  the  Prin- 
tipal  Judder  Ameen  of  that  District, 
dated  the  12th  July  /S66. 

Rajah  Nil  Monee  Singh  (Defendant), 
Appellant, 

versus  ^ 

Messrs.  Gordon  Siaart  and  Co.,  on  behalf 
of  the  Calcutta  Coal  Company  (Plaintiffs), 
Respondents. 

Baboos  Taruclinath  Sein  and  Bama  Churn 
Banerjee  for  Appellant. 

Metsrs.  R.  V.  Doyne  and  F.  J,  Fergusson 
and  Baboo  Juggodanund  Mookerjee  for 
Respondents. 

A  zemiodar  {A )  gave  certain  villages  in  putnce  to  B, 
2Bd  received  consideration  •money  and  rent  for  them 
fnmi  him ;  but  B  never  got  possession  of  them,  or 
*rived  any  benefit  from  the  putnec,  it  having  been 
ioand  that  the  villages  belonged  to  a  third  party  as 
bkherajdar^  who  obtained  a  decree  against  ^  in  a  suit 
to  which  B  was  made  a  party. 

Held  that  the  advertisement  published  by  A  setting 
forth  a  description  of  the  villages,  and  calling  upon 
iatcnding  purchasers  to  come  forward,. was  substantially 
sn  implied  warranty  of  title,  and  would,  in  any  case, 
sftke  Um  responsible  to  the  purchaser  deceived  by 
Mcfa  misrepresentation. 

Held  that,  in  cases  like  this,  it  would  be  a  sufficient 
proof  of  fraud  to  show  that  the  fact  (of  ownership),  as 
(tpresented,  was  false,  and  that  the  person  making  the 
(vpKsaitatkm  had  a  knowledge  of  a  fact  contrary 
toit 


Held  that,  fraud  having  been  substantially  alleged, 
the  absence  of  a  stipulation  to  refund  did  not  protect 
A  from  refunding. 

Glover,  ^.— This  was  a  suit  on  the  part 
of  the  Bengal  Coal  Company  to  recover  the 
amount  of  consideration-money  paid  by 
them  to  the  defendant  for  the  putnec  of  two 
mouzahs,  and  for  various  sums  paid  as  rent 
and  law-expenses  on  the  same  account. 
Their  allegations  are  that  the  defendant,  who 
is  the  Rajah  of  Pachate,  gave  to  them  in 
putnee  the  two  mouzahs  for  a  consideration 
of  Rupees  200;  that  these  mouzahs  were, 
it  was  afterwards  found,  not  the  Rajah's  to 
give,  but  belonged  to  a  third  party  as  la- 
kherajdar;  that  the  result  of  a  suit  by  the 
lakherajdar  against  the  Rajah  was  a  decree 
in  favor  of  the  former;  and  that,  conse- 
quently, plaintiffs  never  got  possession  of 
the  mouzahs,  or  derived  any  benefit  from 
their  putnee  of  them.  Their  claim  is  made 
up  of  the  200  rupees  consideration-money ; 
Rupees  51 1-5-1,  paid  to  the  Rajah  as  rent; 
and  Rupees  142-14-1,  law-expenses;  together 
with  interest :  these  last  charges  being 
incurred  in  the  suit  between  the  Rajah  and 
the  lakherajdar,  to  which  the  plaintiffs*  were 
made  parties. 

There  was  no  denial  by  the  Rajah  of  the 
plaintiffs'  statement  of  facts.  He  defended 
the  suit  on  technical  grounds  only,  urging — 

ist. — That,  there  being  no  covenant  for  a 
refund  in  the  putnee  lease,  the  plaintiffs 
could  not  recover ;  and 

2w^.— That  no  fraud  on  the  part  of 
the  Rajah  being  either  alleged  or  proved, 
the  doctrine  of  caveat  emptor  applied. 

Both  Lower  Courts  decreed  for  the 
plaintiffs. 

The  defendant,  in  special  appeal,  urges 
the  same  objections  as  before,  with  tlie  addi- 
tion that  the  Lower  Courts  made  no  enquiry 
into  his  allegation  of  collusion  between  the 
Coal  Company  and  the  lakherajdar. 

We  see  no  reason  to  interfere.  With 
reference  to  the  objection  that  "  fraud  "  was 
not  alleged,  we  think  that  the  plaint  dis- 
closes substantially,  although  not  perhaps 
in  express  terms,  a  charge  of  fraud  against 
the  Rajah.  He  is  there  said  to  have  given 
the  two  mouzahs  in  putnee,  knowing  all  the 
time  that  they  were  not  part  of  his  mil 
estate,  but  the  lakheraj  holding  of  a  third 
party. 

The  special  appellant's  pleader  urges  that, 
even  if  this  be  admitted,  it  is  insufficient, 
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it  being  necessary  to  prove,  as  well  as  to 
allege  fraud.  (VI.  Weekly  Reporter,  page 
67,  Privy  Council  Decisions.)  But  we 
observe  that,  in  cases  like  the  present,  it 
would  be  sufficient  proof  of  fraud  to  show, 
first y  that  the  fact,  as  represented,  was  false ; 
and,  secondly,  that  the  person  making 
the  representation  had  a  knowledge  of  a 
fact  contrary  to  it.  (i  Sugden's  Vendors 
and  Purchasers  6-7.)  The  first  of  these 
facts  is  admitted,  and  the  second  may  fairly 
be  presumed.  The  Rajah's  knowledge  of 
the  fact  is,  moreover,  nowhere  denied. 

We  think,  further,  that  the  advertisement 
published  by  the  Rajah,  setting  forth  a 
description  of  the  two  mouzahs,  and  calling 
upon  intending  purchasers  to  come  forward, 
was  substantially  an  implied  warranty  of 
title,  and  would  in  any  case  make  the  Rajah 
responsible  to  the  purchaser  deceived  by 
such  misrepresentation. 

The  mere  fact  of  the  putnee- lease  not  con- 
taining any  stipulation  for  refund  in  no 
way  affects  the  question.  The  Rajah  sold 
what  he,  as  zemindar,  must  have  known  was 
not  kis  to  sell,  concealing  from  the  pur- 
chaser the  fact  that  the  lands  were  lakhe- 
raj,  and  not  mdL  It  is  not,  as  before  re- 
marked, alleged  on  the  part  of  the  special 
appellant,  that  he  was  an  innocent  seller, 
ignorant  of  the  claim  of  the  lakherajdar. 
The  Rajah  shelters  himself  under  the  ab- 
sence of  any  stipulation  to  refund  in  the 
pottah.  Had  there  been  no  allegation  of 
fraud  on  the  part  of  the  special  respondent, 
it  is  possible  that  the  Rajah  might  have 
defeated  the  claim  on  the  ground  that,  at 
the  time  of  the  contract,  he  was  unaware 
of  any  defect  in  the  estate  sold,  and  that 
the  maxim  of  caveat  emptor  applied ;  but 
as  fraud  has  been,  we  think,  substantially 
alleged,  the  absence  of  a  stipulation  to  re- 
fund will  not  protect  the  Rajah. 

The  special  appellant  must  be  presumed 
to  have  known  the  state  of  his  property 
when  dealing  with  it  with  a  view  to  lease 
it — a  matter  particularly  within  his  own 
knowledge;  and,  haying  that  knowledge,  to 
have  advertised  for  purchasers  of  what  he 
had  no  right  to  sell. 

It  appears  to  us  that  he  is  justly  liable  to 
refund  to  the  special  respondents  the  whole 
amount  of  their  payments  with  interest. 

With  regard  to  the  charge  of  collusion 
between  the  Coal  Company  and  the  lakheraj- 
dar, we  observe  that  the  special  appellant 
never  took  any  steps  to  have  the  matter  in- 


**  issue  " 


vestigated,  never  asked  for  any 
on  the  point,  or  even  pressed  the  Court  of 
first  instance  lo  make  any  enquir}'.  This 
being  so,  we  think  it  much  too  late  to  take 
the  objection  in  special  appeal,  or  to  re-open 
a  subject  on  which  the  special  appellant  has 
been  all  along  silent. 

We  are  of  opinion  that  there  is  no  point 
of  law  in  special  appellant's  favor,  whilst  all 
the  equities  are  against  him. 

His  special  appeal  i),  therefore,  dismissed 
with  costs. 


The  24th  March  1868. 


Present: 


1  The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 
,  ytidges. 

Sale  of  rights  and  interests  vested  in  Official 

;     Assignee— Execution    of  a   decree   against 

another  decree-holder— Section  206,  Act  VII  I., 

1859— Rule  of  adjustment   out   of   Court— 

I     Board  of  Revenue. 

I 

I  Loivazima   Miscellaneous  Appeal  from  an 

order    passed    by    the    Deputy  Collector 

of   Nuddea,    dated    the    i6th  January 

Ram  Chunder  Roy  and  another, 
AppellantSy 

versus 

Ram  Churn  Bukshee  and  another. 
Respondents, 

Baboos  Ramanath  Bose  and  Kalee  Prosunno 
Dutt  for  Appellants. 

Baboo  Otool  Chunder  Mookerjee 
for  Respondents. 

If  a  party's  rights  and  interests  in  a  decree  are  sold 
at  a  time  when  all  his  assets  are  vested  in  the  OflEkia| 
Assignee,  even  though  the  latter  does  not  claim  the 
rights  and  interests  in  question,  nothing  passes  (o  the 
purchaser. 

d 
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Where  a  Deputy  Collector  executes  a  decree  against  |       We   are  of  Opinion   also   that   the  Deputy 
a  party  holding  another  decree  from  his  own  Court,     Collector    erred    in    selling    Mr.    J.    White's 

bcought.msteadofseUing  that  other  decree,  to  appoint    decree  against    the  petitioner  to  Parbuttee. 

a  manager  under  the  provisions  of  Act  VIII. » 1859,  to    That    decree    was    a    decree   of    his    own 

realUe  the  judgment-debt  due  thereon.  Court,    and    his    duty    with    regard    to    it 

e    .•     ..^  A  4t/iii    o     J         .      1  .  D  was  primarily  to  cause  it  to  be  executed  upon 

beciion2o6,ActVin..,S59,doesnotapplytoRevcnue^j^^  application  of  any  One  duly  entitled  to 

Courts,  and  no  rule  of  the  Board  of  Revenue  can  just,-  ^^^^  ^^e  benefit  of  it.  It  appears  to  have 
fy  a  Deputy  Collector's  refusing  to  enquire  whether  :  ^een  sold  in  the  execution  of  a  decree 
or  not  a  private  adjustment  of  a  decree  has,  as  alleged,  I  obtained  in  the  same  Court  by  One  Ram- 
been  effected  out  of  Court.  '  ruttun  against   Mr.   White.     Instead   of  so 

Pktar,  r.-THis  is  an  application  to  set    ^^«\^;"^;   '^    ^^^"^s  to  us   that   the    Deputy 

►.aside  an  order  of  the  Deputy  Collector  for   ,T   .   u'k^"Fa^'    .""m^^  rH   provisions  in 

execution  of  a  decree  against  the  petitioner   ^hat  behalf  of  Act  VIII.  of  1859  to  have  ap. 

in  favor  of  one  Parbulteenath  Buxee  P°'"^^^  "t  a'^u^'^^^'J^'a  't^^'^^  ^^''  }^^'V 

judgment-debt.       Had   he    done    this,    he 

The  decree  was  originally  made  in  the  would  have  acted  with  propriety,  and  would 
Deputy  Collector's  Court  in  a  suit  wherein  have  avoided  the  appearance  of  encouraging 
a  Mr.  J.  White  was  plaintiff,  and  the  peti-  \  the  practice  of  trafficking  in  decrees  of  Court, 
tioner,  defendant.  But  Parbulteenath  claimed*' a  practice  which  may  prevail  largely,  but 
to  be  decree-holder  by  virtue  of  having  is  certainly  very  objectionable. 
purchased  Mr.  J.  While's  rights  and  inter-  The  Deputy  Collector  refused  to  enter- 
csis  in  the  decree.  tain  the  second  objection,  on  the  ground  that 

On  Parbulteenath  applying  to  the  Deputy  ^  ^^^^  forbidden  by  a  rule  of  the  Revenue 
Collector  for  execution  of  the  decree,  the  ^^^""^  ^^  ^^^ '^'^f  whether  or  not  a  private 
petitioner  objected  :  /r J/,  that  Parbulteenath  adjustment  had  been  effected  out  of  Court. 
had  obtained  nothing  by  his  purchase  of  Mr.  J.  j  ^^  ^^'^  point  also,  the  Deputy  Collector  was 
While's  rights  and  interests  in  the  decree, ;  ^^^^"S:.  for  the  rule  of  the  Revenue  Board 
because  at  that  time  Mr.  While  was  insol- .  ^*""°^^  ^^^"'^^^  ^^^  ^^^'  ^l^  *^  ^^^  ^^^" 
vent,  and  all  his  assets  (of  which  the  decree  '  ^rK}^^  ^T  o.^  ^^^^  ^^^^'^"  ^^^  °^ 
would  be  one)  were,  therefore,  vested  in  ^ct  VIII.  of  1859  does  not  apply  to  decrees 
the  Official  Assignee;  second/)',  that  he  ^^  ^  Revenue  Court.  (See  7  Weekly  Re- 
(pcliiioner)  had  satisfied  the  decree  out  of ,  P^""^^^^  P*«^  5 20) 

Court  before  the  sale  thereof  to  Parbuttee-  We  may  add  that  it  appears  to  us  some 
nath.  ;  grave    irregularity  must   have  occurred   in 

^.       T^      .      /-  11    *       J-    II       A    I    .X.    execution    of    Ramruttun's    decree  against 

The  Deputy  Collector  disallowed  boh  Mr.  White,  which  has  probably  led  to  much 
these  objections.  As  to  the  first,  he  held  ;  of  the  blundering  in  this  case.  It  is  clear 
that  ;Uhe  decree  was  never  vested  in  the  '  that,  at  the  time  of  the  order  for  execution  in 

w^'^«^.  ^P^^**"^'  ^^'  »^^^s  ^"^'^^^^  y"  Ramruttun's  case,  or  at  any  rate  before  the 
"Mr.  Whites  schedule.  And  though  the  gale  to  Parbuttee,  Mr.  White  died.  Now,  on 
•^\s5igneecanclaim  It,  hehasnotdoneso;;Mr.    White's    death,   both  decrees  for  the 

and,  till  he  does,  it  remains  in  the  legal    time  being  abated,  although  probably  they 
*' possession   of  the  person  who  now   pos-       .......  ° .   *-.   .      j        j 

*•  sesses  it — Parbuttee  Buxee.    The  Assignee 


might   both   have   been   revived   by  proper 

.  .     .             .            1  .*....  .         .  .  steps    taken.     If    they    were     revived,    the 

having  made  no  claim  to  it,  it  is  not  in  same  person  would  appear  as  Mr,  White's 

'•my  power  to  assume  that  he  has  any,  and  legal  representative  in  both  cases,  and  the 

-to  protect  his  interest  against  his  will.  confusion  which  the  Deputy  Collector  exhi- 

The    Deputy    Collector     here    makes    a  ^»'s  in  regard  to  the' effect  of  the  sale  to 

sciioos  mistake  of  law ;  for,  if  at  the  lime  of  Parbulteenath   could  scarcely   have    occur- 
Parbuttee *s  purchase  all  Mr.  White's  assets  I  ^^^• 

were  vested   in   the  Official  Assignee,  no-  On  the  whole,  we  are  of  opinion  that  the 

thing  would  have  passed  to  Parbuttee  by  the  Deputy  Collector  acted  illegally  in  refusing 

lalc.    The  petitioner  asked  him  to  enquire  to  entertain  and  determine  the  petitioner's 

whether  this  was  so  or  not;  and  we  think  objections  on  their  mepls.      We,  therefore 

thai  he  acted  wrongly,  under  the  circum-  quash  the  order  which  is  complained  of,  and, 

sUBce^of  the  case,  in  refusing  to  make  the  we  direct  that  the  Deputy  Collector,  before 

^9l^^^*  issuing  fresh  process  of  execution,  enquire, 
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first,  whether  ParbuUeenath  Buxee,  by  his 
purchase  of  Mr.  White's  right  and  interest 
in  the  decree  made  in  favor  of  Mr.  White 
against  the  petitioner,  having  reference  to 
all  the  circumstances  under  which  that 
purchase  took  place,  obtained  the  right  to 
sue  out  execution  of  that  decree;  and, 
secondly,  whether  the  petitioner  at  any  time 
satisfied  that  decree  by  private  adjustment 
out  of  Court. 

The  Deputy  Collector  will  be  governed 
by  the  result  of  this  inquiry  in  regard  to 
the  order  which  he  may  make  relative  to  the 
execution  sought.  Parbutteenath  Buxee 
will  pay  the  costs  of  the  petitioner  in  this 
application. 


The  24th  March  1868. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Wasilat  (Principle  on  which  determined). 

Case  No.  1356  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backergunge,  dated  the  2jrd 
March  j86*j,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  nth  August  1S66, 

Mr.  J.  P.  DeSilva  and  others  (Defendants), 

Appellants, 

versus 

Syud  Teharanee  and  others  (Plaintiffs), 
Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Nuleet 
Chunder  Sein  for  Respondents. 

The    principle  upon  which  wasilat  should  be  deter- 
mined is   that   the  party  who  may  be  foimd  to    have 


mmea  is   mat  me  party  wno  may  oe  toimu  to    nave     ~    ' 
been  wrongfully  in  possession  shall  refund  to  the  party  I  B.  S. 


'iTongfully  ousted  such  sums  as  the  party  wron  ^fuHy 
in  possession  had  collected,  or  might  with  due  diligence 
have  collected. 

Bayley,  J, — Plaintiff  in  this  case  sued 
for  wasilat  at  kursa  rates,  on  a  certain 
detailed  area  of  cultivated  land. 

Defendant's  plea  was  that  the  plaintifl 
had  no  right  to  kursa  rates,  but  only  10 
howala  rates,  and  that  the  claim  was  oiher> 
wise  excessive,  especially  as  to  the  area  in 
cultivation. 

The  first  Court  gave  plaintiff  a  decree  at 
ryolee  rates,  for  2  annas  a  beegah  for  2,332 
beegahs,  cultivated  area,  as  per  a  dowl  of 
1271  B.  S.,  or  (as  shown  by  the  first 
Court's  orders  of  27th  October  1866)  for 
Rupees  964-12  with  interest. 

,  On  an  appeal  by  defendant  to  the  Judge 
from  this  decision,  it  was  urged  that,  the 
newly  cultivated  area  being  part  of  the 
howala,  wasilat  should  not  have  been 
taken  at  ryotee,  but  at  howala  rates;  that 
the  area  was  not  2,332  beegahs  when  the 
possession  was  held  by  defendant,  but  only 
989,  as  per  dowl  of  1263;  and  that  the 
amount  of  Government  revenue  had  not 
been  duly  deducted. 

The  Lower  Appellate  Court  held  that  it 
was  on  defendant  to  show  what  he  had,  or 
might  properly  have,  collected  when  in 
wrongful  possession :  that  defendant  had 
the  Ameen's  report  against  him,  and,  in 
rebuttal  of  it,  no  proof  that  he  did  not  collect 
at  ryotee  rates  when  in  possession,  but  at 
howala  rates ;  that  defendant  failed  to 
prove  that  he  did  not  hold  khas  all  the 
lands  found  by  the  Ameen  to  be  in  exces^i, 
viz.,  1,402  beegahs  of  newly  cultivated 
area;  and,  lastly,  that,  as  the  new  settlement 
for  the  new  lands  only  came  into  operation 
from  1 27 1  B.  S.,  it  was  for  defendant  to 
show  that  he  had  paid  (jovernment  revenue 
before,  and  that  this  defendant  had  failed 
to  do.  The  Lower  Appellate  Court  thus 
also  decreed  964  rupees  12  annas  against 
the  defendant. 

Defendant  now  appeals  specially,  and 
urges  before  us  as  follows : — 

L — That  as  defendant  was  in  possession 
from  1266  to  1270,  and  the  area,  giving  an 
increase  of  1,402  beegahs,  first  formed  part 
of  the  dowl  of  1271  B.  S,  that  dowl  was 
no  evidence  on  which  the  Lower  Appellate 
Court  could  base  its  decree  for  wasilat  for  the 
excess  area  referred  to  from  1266  to  1170 
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11. — That    as    the   last  dowl,   before  the  ' 
I  defendant  had  any  possession,  was  of  1263 
B.  S.»  and  showed  21)5  beegahs  as  excess, 
plaintifiF  could  not  claim  more  than  that. 

III. — That  Government  revenue  should 
have  been  deducted  as  it  was  payable  for 
195  beegahs  16  co:tahs  under  the  dowl  of 
1263. 

IV. — That  the  chittahs  of  1260  were  good 
evidence  in  defendant's  favor. 

We  do  not  think  there  are  valid  grounds 
^for  interfering  in  special  appeal. 

The  Lower  Appellate  Court  has  quite 
rightly  appreciated  the  principle  upon 
which  wasilat  should  be  determined,  viz., 
that  such  party  as  may  be  found  to  have 
been  wrongfully  in  possession  shall  refund^ 
to  the  party  wrongfully  ousted  such  sums 
as  the  party  wrongfully  in  possession  had 
collected,  or  might  with  due  diligence  have 
collected. 

I 

I 
An  Ameen  having  been  sent   to  make  a  | 

local  enquiry,  his  report  is  legal  evidence, 
and  has  been  accepted  by  the  Lower  Appel- 
late Court.     Nothing  is  shown  against  it. 

The  I^wer  Appellate  Court  finds  de- 
fendant does  not  prove  anything  to  set  it 
aside,  and  finds  as  a  fact  that  plaintiff  is 
entitled  to  wasilat  accordiug  to  that  report. 
This  meets  the  first  two  pleas  in  special  < 
appeal. 

To  come  to  the  other  two  objections   of  , 
the  special  appellant,  we  think  the  Lower  | 
Appellate  Court  gives  sufficient  reasons  for  : 
its  6ndmg  of  fact;  that  the  chittahs  of  1260  ' 
are  not  evidence  of  the  area  of  i266"-70  for 
ihe  purposes  of  this  case,  and  were  never  | 
Kcepted  as  such;  and  that,  as  it  is  found  ^ 
by  the  Lower  Appellate   Court  as   a  fact  j 
^liai  it  is  not  sufficiently  proved  by  special  ' 
appellant  that  he  did  pay  the  Government 
revenoe  which  he  alleges  he  paid^  the   de-  j 
Unction  claimed  cannot,  as  a  matter  of  spe-  i 
cial  appeal,   be  allowed   by   us   now ;    nor 
indeed  is  anything  shown  to  us  to  support 
^  plea  that  the  Lower  Appellate  Court 
hsK  made  any  error  in  law. 

In  this    view,   we    dismiss    this   special  1 
appeal  with  costs.  1 


The  24th  March  1868. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  F.  A. 
Glover,  fudges. 

Vakeers  admission— Legal  eTidence — Cross- 
appeal— Section  348,  Act  VIIL,  1859. 

Case  No.  1407  of  1867  under  Aft  X.  of 

1859. 

Special  Appeal 'from  a  decision  passed  by  the 
Judge  of  Backer  gunge  y  dated  the  2^th  March 
i86y,  affirming  a  decision  passed  bv  the 
Deputy  Collector  of  that  District,  dated  the 
nth  October  1866, 

Khajah  Abdool  Gunnee  (Plaintiff),  Appellant, 

versus 
Gour  Monee  Debia  (Defendant),  Respondent. 

Messrs,  C  Gregory  and  R,  E,  Twidale  for 

Appellant. 

Baboo  Unnoda  Pershad  Banerjee  for 

Respondent. 

A  Vakeel's  admission  during  the  trial  of  a  suit 
is  le^l  evidence  by  which  his  client  is  bound,  though 
it  is  open  to  the  latter  to  show  that  the  effect  oPthe 
admission  is  not  such  as  to  invalidate  his  claim. 

A  party  wishing^  to  file  a  cross-appeal  should  do  so 
at  the  commencement  of  the  hearinjjf  of  the  appeal, 
and  the  objection  should  be  put  in,  in  a  written  form,  on 
a  properly  stamped  paper :  it  is  too  late  to  take  an  ob- 
jection  under  Section  34S,  Act  VIII.  of  1S59,  when  the 
Appellate  Court  has  given  its  decision. 

Glover,  J, — The  special  appellant  in  this 
case  sued  in  the  Deputy  Collector's  Court, 
under  Aft  X.  of  1859,  to  enhance  the  rent 
on  an  Ousut  Talook  held  by  the  defendant, 
on  the  ground  that  the  tenant  paid  less  than 
the  proper  rates. 

The  defence  was  that  the  talook  had  been 
in  existence  from  before  the  perpetual  settle- 
ment, always  paying  the  same  fixed  rent, 
and  was,  therefore,  not  liable  to  enhance- 
ment under  the  Aft. 
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Both  Lower  Courts  toik  this  view  of  the 
case,  and  dismissed  the  plaintiff's  suit. 

The  point  taken  in  special  appeal  is,  that 
the  Lower  Appellate  Court  has  decided 
against  the  plaintiff  on  what  is  not  admis- 
sible evidence,  and  has,  moreover,  mis- 
stated the  facts  of  the  case. 

This  last  objection  refers  to  an  admission 
made  by  the  special  respondent's  Vakeel 
during  the  trial,  that  the  tenure  was  created 
in  1805  A.  D.,  or  1212  B.  S.,  some  years 
after  the  perpetual  settlement.  . 

The  Judge  says  that  there  is  some  doubt 
as  to  whether  the  special  respondents 
Vakeel  did  make  the  admission  referred  to; 
and  that,*  if  he  diJ,  his  client  would  not  be 
bound  by  it. 

That  the  statement  was  made  appears 
from  the  record,  and  has  never  been  denied ; 
and,  that  being  so,  it  appears  to  us  that 
the  Lower  Appellate  Court  was  wrong  in 
law  in  laying  it  down  that  the  special  re- 
spondent was  in  no  way  bound  by  it«  but  it 
would,  of  course,  be  open  to  the  special  re- 
spondent to  show  that  the  effect  of  that  ad- 
mission was  not  such  as  to  invalidate  her 
claim  to  hold  the  tenure  at  a  fixed  rate  ;  but 
the  admission  itself  was  legal  evidence 
which  the  Judge  ought  to  have  considered. 
It  is  impossible  to  say  what  effect  it  might 
have  had  on  his  decision,  and  the  special 
appellant  appears  to  us  to  have  been  unfair- 
ly prejudiced  by  the  omfssion. 

With  regard  to  the  special  respondent's 
documentary  evidence,  the  Judge  observes 
that  she  has  filed  her  pottah  and  receipts, 
some  of  which  are  proved.  Now,  the  only 
meaning  that  can  be  attached  to  this  is 
that  the  special  respondent  had  proved  some 
of  the  receipts  which  established  the  fact 
of  her  holding  from  the  date  of  the  perpe- 
tual settlement.  But  it  is  clear  from  the 
record  (and  the  fact  is  not  denied  by  the 
other  side)  that  no  single  receipt  for  any 
year  anterior  to  1236  B.  S.  (the  year  in 
which  Suleem,  through  whom  the  special 
appellant  derives,  is  said  to  have  got  a  new 
title  with  a  variable  jumma)  has  been 
proved;  so  that  this  part  of  the  Judge's 
decision  is  a  grave  mistake  of  fact  and  one 
which  would  naturally  weigh  heavily  against 
the  special  appellant. 

It  appears  to  us,  therefore,  that  the  case 
should  be  remanded,  in  order  that  the  Judge 
may  reconsider  the  evidence  in  accordance 
with  the  real  facts  of  the  case.  There  are 
various  circumstances  in  the  Lower  Appel- 


late Court's  decision^  notably  in  its  estimate 
of  Suleem's  evidence,  which  we  cannot  re- 
concile; but,  as  the  case  must  go  back  on 
the  evidence  taken  as  a  whole,  we  do  not 
think  it  necessary  to  go  into  particulars, 
remembering  that  this  is  a  special  appeal. 

At  the  close  of  the  case,  and  after  the 
Court  had  intimated  its  intention  of  remand- 
ing it,  the  Vakeel  of  the  special  respondent 
asked  permission  to  file  a  cross-appeal,  ob- 
jecting to  the  Judge's  rejection  of  certain 
evidence  (m.,  the  kubooleut  of  Motee 
Baboo,  the  original  holder  of  the  lalook), 
on  behalf  of  his  client. 

It  appears  to  us  that  this  application 
should  be  disallowed.  It  has  long  been  a 
rule  of  practice  of  this  Court  that  a  party 
wishing  to  file  a  cross-appeal  should  do  so 
•at  the  commencement  of  the  hearing,  in 
order  that  the  other  side  may  not  be  taken 
by  surprise,  but  may  have  due  notice  of  the 
points  he  has  to  meet.  Moreover,  the  ob- 
jection should  have  been  put  in,  in  a  writ- 
ten form,  on  a  properly  stamped  paper 
(Mackintosh  versus  Bengal  Indigo  Company 
8  Sevestre  173),  which  was  not  done. 

In  Section  348,  Act  VIIL  of  1859,  the 
words  used  are  '*  upon  the  hearing  of  the 
appeal;'  but  when  the  Appellate  Court 
has  given  its  decision  (as  in  the  present 
case),  it  seems  to  us  that  the  "  hearing  "  has 
terminated,  and  that  it  is  then  too  late  to 
take  an  objection  under  this  Section. 

We,  therefore,  reject  the  cross-appeal, 
and  remand  the  case  to  the  Lower  Appel- 
late Court  for  a  fresh  decision  with  reference 
to  the  above  remarks. 


The  24th  March  i863. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Dwarkanaih 

Mitter,  Judges. 

Ancestral  property— Settlement  with  parties  in 
possession  —  Adjostment  of  their  respective 

rights. 

Case  No.  1324  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Suddeh  Ameen  0/  Sylhet^ 
dated  the  i^th  March  186^^  reversing  a 
decision  passed  by  the  Moonsiff  0/  RussooU 
gunge,  dated  the  20th  April  t86^, 
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Tarinee  Dossee  (Defendant),  Appellant, 


versus 


Chander  Nath  DuU  and  another  (Plaintiffs), 

Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Bahoo  Gcpal  Lall  Mitter  for  Respondents. 

'.  In  a  dispute  as  to  the  proprietary  rights  of  parties 
with  whom  a  settlement  has  oeen  made  by  the  Revenue 
Aatharities,  even  if  made  on  the  jfround  of  possession 
witkoat  title,  it  is  necessary  for  the  Court  to  see  how 
possession  was  obtained,  and,  if  from  their  ancestors, 
Id  determine  the  respective  rights  of  the  parties  with 
reference  to  the  status  of  the  family  at  the  time  of  the 
settlement. 

4 

Mitter,  y.— This  case  was  formerly  re- 
manded to  the  Principal  Sudder  Ameen  of 
Sylhet  to  try  whether  the  property  in  dis- 
pute was  the  ancestral  property  of  the 
liiigant  parties,  and,  if  so,  what  were  the 
shares  to  which  they  were  respectively  en- 
liiled  according  to  the  Hindoo  Law  of  In- 
heritance. The  Principal  Sudder  Ameen 
has  now  found  that  the  property  in  question 
originally  belonged  to  one  Baroye  Doss 
Kanoongoe,  and  not  to  Baroye  Doss  Dutt, 
the  common  ancestor  of  the  parties ;  and  he 
has  accordingly  decreed  the  claim  of  the 
special  respondents,  without  going  into 
ihe  second  part  of  the  question  above  re- 
fmed  to. 

In  special  appeal,  we  are  of  opinion  that 
ihis  finding  cannot  be  supported.  It  is 
partly  based  upon  exhibits,  the  authenticity 
of  which  was  no  way  proved  before  the 
Principal  Sudder  Ameen,  and  partly  upon 
others  which  are  not  admissible  in  evidence 
against  the  special  appellant.  The  copies 
of  the  petitions  of  Gour  Chunder  Surma 
and  of  Kanto  Narain  Roy  are  documents  of 
the  iauer  class,  neither  the  special  appellant, 
oor  any  body  through  whom  she  claims  to 
derive  her  title,  being  in  any  way  privy  to 
those  individuals.  These  documents  ought 
not,  therefore,  to  have  been  received  in  evi- 
dence against  her.  The  pottahs,  kuboo- 
l€uis,  receipts  of  rent,  and  delasha-puttro, 
I  referred  to  by  the  Principal  Sudder  Ameen, 
ooght  not  to  have  been  accepted  in  evidence 
against  her  without  some  proof  of  their 
awhenticitv. 

The  only   remaining    document  referred 
to  by  him,    namely,    the    settlement   pro- 
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ceeding,  dated  the  aoih  of  January  1845, 
does,  not  in  any  manner  countenance 
the  conclusion  he  has  arrived  at.  In  the 
first  place  it  is  to  be  observed  that,  if  the 
parties  with  whom  that  settlement  was 
made  had  not  been  looked  upon  by  the 
Revenue  Authorities  as  the  proprietors  in 
possession,  some  provision  for  Malikana 
would  have  been,  as  a  matter  of  course,  made 
for  the  real  proprietors,  whoever  they  were. 
It  is  also  clear  that,  so  far  at  least  as  two  of 
those  individuals,  namely,  Surbo  Mongola 
and  another,  were  concerned,  the  settlement 
was  made  with  them,  because  they  had 
succeeded  to  the  rights  of  their  ancestors 
who  had  previously  held  the  disputed 
mehal  in  conjunction  with  others.  We. are 
by  no  means  satisfied  with  the  conjecture 
made  by  the  Principal  Sudder  Ameen  that 
Baroye  Doss  Dutt  is  necessarily  a  distinct 
individual  from  Baroye  Doss  Kanoongoe. 
The  slight  difference  between  these  two 
names  is  by  no  means  inconsistent  with  the 
identity  of  the  individuals  represented  by 
them.  This  point  should  be  particularly 
enquired  into,  evidence  being  called  for 
from  both  parties  in  support  of  their  re- 
spective allegations  with  reference  to  it. 
Nor  are  we  satisfied  with  the  manner  in 
which  the  Principal  Sudder  Ameen  has  got 
rid  of  the  evidence  of  Kanto  Narain,  one 
of  the  plaintiffs  in  this  case.  The  mere 
statement  made  by  the  respondent's  pleader 
that  Kanto  Narain  was  bought  over  by  the 
special  appellant,  unsupported,  as  it  was, 
by  any  proof,  direct  or  presumptive,  ought 
not  to  have  been  accepted  by  the  Principal 
Sudder  Ameen  as  a  sufficient  ground  for  the 
rejection  of  his  evidence. 

We  wish  further  to  remark  that,  even  if  it 
be  shown  that  the  settlement  above  referred  to 
was  made  on  the  ground  of  possession  without 
title,  it  will  be  still  necessary  to  see  how  that 
possession  was  obtained ;  for,  if  that  posses- 
sion had  devolved  upon  the  parties  with  whom 
the  settlement  was  made  from  their  ances« 
tors,  their  respective  rights  in  the  property 
in  dispute  must  be  determined  with  refer- 
ence to  the  status  of  the  family  at  the  time 
of  the  settlement.  The  Principal  Sudder 
Ameen  has  made  no  enquiry  as  to  how  and 
in  what  shares  the  parties  held  possession 
of  the  disputed  property  at  any  time  before 
or  after  the  settlement,  and  yet  this  was  one 
of  the  most  important  points  to  be  taken 
into  consideration  for  the  purpose  of  deter- 
mining their  respective  rights. 

For  these  reasons,  we  reverse  his  decision, 
and  remand  this  case  to  the  Judge  of  the 
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district.  We  think  that  the  ends  of  justice 
require  in  this  case  that  both  parties  should 
be  permitted  to  give  such  further  evidence 
as  it  would  be  in  their  power  to  produce,  and 
the  Judge  will  then  dispose  of  the  case 
upon  the  whole  record  with  reference  to  the 
above  remarks.  The  resumption-chittas 
must  also  be  sent  for.  Costs  will  abide  the 
final  decision. 


The  24th  March  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges. 

Suit  for  possession  —  Tenant's  plea  of 
Limitation. 

Cases  Nos.  915  and  953  of  1867. 


Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Backergunge,  dated  the  14th 
February     j86j,     reversing    a     decision 
passed  by  the    Sudder    Ameen    of  that  \  ygr^jpV' 
District^  dated  the  a^th  January  r866. 


In  this  case  plaintiff  sued  for  khas  posses- 
sion of  certain  lands  as  comprised  in  the 
Government  paying  estate  in  the  Collector's 
rent-roll  No.  1477. 

Defendant's  answer  was  that  the  lands  in 
suit  did  not  lie  in  that  estate ;  that  they  lie 
in  plaintiff's  estate  No.  1578,  but  that  they 
were  covered  by  a  howala-tenure  of  defend- 
ant's ;  and  that,  therefore,  plaintiff  could 
I  not  have  khas  possession  of  them.  Limit- 
I  ation  was  also  pleaded  by  defendant. 

I  The  first  Court  held  that  defendant  could 
not  plead  limitation  against  plaintiff,  as  de- 
fendant admitted  that  he  was  a  tenant  of 
plaintiff.  The  first  Court  further  held  on 
the  merits  that  the  defendant  had  failed  to 
show  any  howala-rights.  It  accordingly 
decreed  plaintiff's  suit. 

'  In  the  Lower  Appellate  Court,  the  Judge 
held  that,  as  no  tenancy  was  admitted  by 
defendant  as  to  talook  No.  1477,  in  which 
plaintiff  alleged  the  lands  in  suit  to  be,  limit- 
ation might  be  pleaded  ;  and  then  the  Lower 
Appellate  Court,  having  regard  to  the  evi- 
dence of  possession  and  of  title  adduced  by 
defendant,  and  not  rebutted  by  pUintiff, 
held  that  the  defendant  was  entitled  to  a 


Briodabun  Chunder  Chuckerbutty  and  others 
(Plaintiffs),  Appellants, 


versus 


Nubo  Kishen  T>ty  and  others  (Defendants), 

Respondents, 

Bahoos  Kalee  Mohun  Doss  and  Nuleet 
Chunder  Sein  for  Appellants. 

Baboos  Womesh  Chunder  Banerjee  and 
Jhvarkanath  Sein  for  Respondents. 

In  a  case  in  which  plaintiff  sued  for  khas  possession 
of  certain  lands  as  comprised  in  a  Government  paying 
estate^  and  defendant's  answer  was  that  the  lands  in 
question  lay  in  another  estate  of  plaintiff's,  but  were 
covered  by  a  howala-tenure  of  defendant's,  it  was  held  which  prohibits  a  tenant  pleading  limitation 
that  the  rule  which  prohibits  a  tenant  pleading  limite-  !  against  his  landlord, 
tion  against  his  landlord  did  not  apply,  as  plaintiff's 
case  was  that  the  lands  lay  in  an  estate  within  which 
defendant  did  not  admit  tenancy. 


From  this  decision,  two  special  appeals 
are  preferred.  The  first  ground  really  is 
that,  as  the  defendant  admitted  tenancy 
under  plaintiff,  who  was  proprietor  of  both 
estates  1477  and  1578,  defendant  could  not 
legally  plead  limitation,  and  that  on  the  me- 
rits the  Lower  Appellate  Court  had  decided 
in  favor  of  defendant  on  no  legal  evidence. 

We  think  both  these  pleas  quite  unten- 
able. A  party  admitting  tenancy  of  lands, 
as  alleged  by  plaintiff  to  be  in  a  certain  es- 
tate, cannot  plead  limitation  successfully 
against  his  landlord.  But  in  this  suit 
plaintiff's  case  is  that  the  lands  are  in  plaint- 
iff's Government  settled  estate  No.  1477. 
Defendant  in  no  way  whatever  admits  that 
he  is  a  tenant  of  any  lands  in  plaintiff's 
Government  sealed  estate  No.  1477.  De- 
fendant cannot,  then,  come  under  the  rule 


On  the  merits,  the  Lower  Appellate  Court, 
throwing  the  onus  on  defendant,  holds, 
as  a  finding  of  fact  on  evidence  of  various 
kinds,  that  defendant  has,  and  has  long  had, 
Bayleyy  J, — Thxsb  two  special  appeals  j  possession  of  the  lands  in  suit  as  his  bowala, 
will,  it  is  admitted  by  the  pleaders  on  both  '  and  has  a  title  to  retain  possession.  The 
sides,  be  governed  by  one  and  the  same  de-  Lower  Appellate  Court,  accwdingly,  rejects 
cision  here.  the  claim  of  plaintiff  to  khas  possession. 
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Under  this  state  of  facts,  this  special 
appeal  cannot  succeed.  It  is,  therefore,  dis- 
missed with  costs. 


The  24th  March  1868. 


Present : 


,  The  Ilon'ble  IT.  V.  Bayley  and  Dwarkanath 

Mitter,  yuilges. 

I  Assessment  of  accretions  to  a  zimma  tenure — 
Section  51,  Regulation  VIII.,  1793— Section 
4,  Regulation  XI.,  1825— Sections  15  and  17, 
Act  X.,  1859.  - 

m 

Cases  Nos.  387  to  389  of  1867. 

A pplicaiions  for  review  of  judgments  pass- 
ed by  the  Honble  Justices  H,  V.  Bayley 
and  Ihuarkanath  Mitter  on  the  24th 
September  i86j^  in  Special  Appeals  Nos. 
666,  66y,  and  668  of  186'/. 

Mr.  E.  O!  Panioty,  Petitioner, 

versus 

Juggut  Chunder  Dutt,  Opposite  Party, 


Mr.  G.  C.  Paul  and  Baboo  Gopal  Lall 
Mitter  for  Petitioner. 

Bahoo  Nil  Monee  Sein  for  Opposite  Party. 

A  suit  for  the  assessment  of  lands  accreted  to  a 
ntnma  tenure  must  be  tried  under  Section  51,  Regula- 
tion VII 1.,  1793,  the  burden  being  on  the  plaintiff  to 
prove  that  the  tenure  is  liable  to  the  assessment  sought  j 
aad  the  provisions  of  that  law  are  not  affected  by 
Regulation  XI.,  1S25,  as  regards  the  mode  in  which,  the 
conditioas  on  which,  and  the  burden  of  proof  with  which^ 
the  zemindar  may  proceed  to  assess. 

Clause  I,  Section  4,  Regulation  XI.,  1S25,  and  Section 
22f  Act  X->  iS59,will  not  allow  of  such  a  suit ;  and  holders 
hke  the  zimmadar  in  a  case  of  this  nature  are  not  liable 
■nder  Section  15,  Act  X.,  1S59,  for  additional  rent  for 
''^«r4aod,  until  they  are  shown  by  the  zemindar  to  be 
luiMers  of  tenures  subsequent  to  the  decennial  settle- 
ment otit  having  a  fixed  jumma,  and  then  only 
Sable  for  the  talookdaree  rates  paid  by  others  of  the 
sAaie  class  for  similar  lands. 

Section  17,  Act  X.,  1859,  applies  only  to  ryots,  not  to 
fimniadars  having  a  tenure  or  a  talooki  character. 

Bayley,  J, — ^Thesk  are  three  applications 
for  review  of  our  jadgments  in  special  ap- 


peals Nos.  666,  667,  and  668.  The  facts  are 
fully  stated  in  previous  decisions  of  this 
Court. 

We  are  asked  to  review  our  judgments 
because  we  held  that  plaintiff's  suit  for  a 
kubooleut,  /.  e,y  for  assessment  on  account  of 
lands  accreted  to  a  zimma  tenure,  must  be 
tried  under  the  provisions  of  Section  51, 
Regulation  VIIL  of  1793,  ^^  burden  of 
proof  of  the  tenure  being  liable  to  the  as- 
sessment sought,  being  on  the  plaintiff;  and 
because  we  also  held  that  Section  15,  Act 
X.  of  1859,  and  Clause  i,  Section  4,  Regu- 
lation XI.  of  1825,  did  not  admit  of  the 
suit  being  brought  as  it  was. 

We  have  most  fully  heard  Counsel  in 
support  of  these  applications,  and  we  see  no 
reason  whatever  to  alter  our  view  previously 
expressed. 

Certainly,  Section  17,  Act  X.  of  1859, 
does  not  apply  to  other  than  ryots,  and 
consequently  the  defendant  zimmadar  here, 
having  a  tenure  of  a  talooki  character,  not 
a  ryotee,  does  not  come  under  Section  17. 

It  is  urged  that  Section  51,  Regulation 
VIII.  of  1793,  does  not  apply  to  the  assess- 
ment of  accretions,  but  that  Clause  i,  Section 
4,  Regulation  XI.  of  1825,  and  Section  15, 
Act  X.  of  1859,  do.  I  cannot  find,  nor  are 
we  shown  any  law,  except  Section  51,  Regu- 
lation VIII.  of  1793,  which  provides  for 
assessment  of  accretions  of  such  talooks 
as  these,  certainly  not  up  to  the  date  of 
Regulation  XL  of  1825. 

Then,  on  reading  Clause  i,  Section  4, 
Regulation  XI.  of  1835,  I  find  that  it  enacts 
that  as  the  zemindar  may  be  liable  for  re- 
venue for  excess  accretions  to  his  estate,  so 
his  subordinate  holders  may  be  affected  by 
the  same  principle.  But  this  law  (XI.  of 
1825)  does  not  say  how,  or  on  what  condi- 
tions, or  with  what  burden  of  proof  the 
zemindar  may  proceed  to  assess.  These 
provisions  remain,  as  far  as  Regulation  XL 
of  1852  was  concerned,  as  they  were  under 
Section  51,  Regulation  VIII.  of*  1793. 
It  certainly,  I  may  here  observe,  is  an  error 
in  the  application  for  review  to  say  that  this 
Section  31  applies  only  to  parent  estates. 
The  very  terms  of  the  Section  contradict 
this  plea. 

It  is  said  in  the  first  part  of  the  applica* 
tijnihat "  Section  15,  Act  X.  of  1859,  has  no 
-'  reference  to  the  assessment  on  accretions, 
"  and  does  not  in  any  way  annul  or  modify 
''  the  provisions  of  Clause  i,  Section'4,  Rega- 
**lation  XL  of  1825,"  and  the  applicant  goes 
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on  to  say  that  *'  therefore,  this  Court  is  wrong 
*^  in  holding  that  plaintiff  is  debarred  from 
'^  assessing  the  lands  which  have  accreted  to 
*'  defendant's  tenure  under  the  terms  of  the 
"first  named  Section,"  viz.,  Section  15,  AA 
X.  of  1S59. 

I  have  already  said  that  the  Clause  i, 
Section  4,  Regulation  XI.  of  1825,  and 
Section  17,  ActX.  of  1859,  will  not  allow  of 
this  suit.  And  referring  to  Section  15,  Aft 
X.  of  1859,  I  find  that  holders  of  the 
nature  of  the  zimmadar  in  this  case  are 
certainly  not  liable  under  that  Section  until 
they  are  shown  by  the  zemindar  to  be  hold- 
ers of  tenures  subsequent  to  the  decennial 
settlement,  and  not  having  a  fixed  jumma, 
and  then  only  liable  to  the  talookdaree  rates 
which  others  of  the  same  class  pay  for  simi- 
lar lands. 

Such  being  my  view  of  this  case,  the 
present  suit  for  a  kubooleut  on  account  of 
accreted  lands  to  be  assesseJ  cannot,  in  my 
view,  succeed :  and  1  would,  consequently, 
reject  these  applications  with  costs. 

M liter ,  J, — The  petitioner  for  review  of 
judgment  in  these  three  cases  has  raised  the 
two  following  points  for  our  consideration: — 

I  si. — That  these  cases  ought  to  have  been 
remanded  to  the  Lower  Appellate  Court,  in 
order  to  give  the  petitioner  a  proper  oppor- 
tunity to  prove  that  the  alluvial  lands  in 
dispute  were  liable  to  assessment,  both  ac- 
cording to  the  custom  of  the  country,  as 
well  as  according  to  the  terms  of  the  en- 
gagement under  which  the  parent  talook  is 
held  by  the  opposite  party. 

2nd, — That  Section  15,  Aft  X.  of  1859, 
does  not  bar  the  zemindar's  right  to  demand 
additional  rent  for  chur  lands  that  have  been 
formed  subsequent  to  the  date  of  the  Perma- 
nent Settlement. 

With  reference  to  the  first  point,  it  was 
contended  that  the  Judge  below  having 
thrown  the  onus  of  proof  upon  the  defend- 
ant, the  petitioner  was  misled  in  thinking 
that  it  was  not  necessary  for  him  to  give 
any  evidence  in  proof  of  the  custom  of  the 
district,  or  of  the  contract  under  which  the 
parent  talook  was  held.  I  am  of  opinion 
that  there  is  no  ground  for  such  a  conten- 
tion. The  petitioner  ought  to  have  known 
what  it  was  necessary  for  him  to  prove  in 
order  to  establish  his  right  to  a  decree :  and 
from  what  I  know  of  the  practice  that  is 
invariably  followed  in  the  Mofussil  Courts 
with  reference  to  the  onus  of  proof,  there  is 
no  reason  for  supposing  that  the  petitioner 


could  have  been  possibly  misled  by  any* 
thing  that  the  Judge  might  have  done. 
Both  parties  were  called  upon  to  produce 
evidence  in  support  of  their  respective  alle* 
gallons,  and  it  was  only  when  the  case  was 
called  on  for  final  hearing,  that  any  ques- 
tion with  reference  to  onus  of  proof  could 
have  .  been  raised.  The  petitioner  never 
alleged  in  his  plaint  that  there  was  such  n 
custom  or  contract  as  would  entitle  him  to 
assess  these  alluvial  lands,  and  I  do  not  see 
any  reason  why  he  should  be  permitted  at 
such  a  late  stage  of  the  proceedings  to  ask 
for  a  fresh  remand. 

With  reference  to  the  second  point,  I 
must  confess  that  I  feel  some  doubts  as  to 
the  correctness  of  the  opinion  expressed  by 
me  on  the  former  occasion.  But  as  the 
.point  already  referred  to  was  the  first 
ground  upon  which  our  former  judgment 
was  based,  and  as  that  point  has  been  al- 
ready  decided  by  me  against  the  petitioner, 
and  is  quite  sufficient  by  itself  to  dispose  of 
his  whole  c!aim,  I  do  not  wish  to  ^ive  any 
definite  and  decisive  opinion  upon  this  se- 
cond point.  My  own  opinion  on  that  point, 
so  far  as  it  was  expressed  in  the  former 
judgment,  will,  therefore,  remain  a  mere 
obiter.  1  reject  these  three  appVications 
with  costs. 


The  25th  March  1S68. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Case  No.  1809  of  1867. 

Declaratory  decree— Cause  of  action  — Remand 
—Evidence— Section  15,  Act  VIII.  of  1359 — 
Act  VI.  of  1862,  B.  C. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  the 
4th  May  iS6y,  affirming  a  decision  pass^ 
ed  by  the  Principal  Sudder  Ameen  0/ 
that  district,  dated  the  loth  March 
1S66. 

Puree  Jan  Khatoon  and  others  (Plaintiffs), 

Appellants, 

versus 

Bykunt   Chunder   Chuckerbutty  and  others 
(Defendants),  Respondents. 

Baboo  s    Ashootosh    Dhur,    Hem     Chunder 

Banerjee,  and   Kalee  Mohun  Dass   for 

Appellants. 
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Balms    Unnoda     JPershad     Banerjee     and 
Onoohol  Chunder  Mookerjee  for 
Respondents. 

In  <ttits  for  declaratory  decrees  under  Section  15,  Act 
\1II.,  1S59,  it  is  entirely  in  the  discretion  of  the  Court 
Umiit  or' to  withhold  relief,  and  each  case  must  be 
||i^  by  its  own  particular  circums*^ances. 

Where  parties  in  possession  of  certain  lands  sued  for 
•ledaration  of  title,  not  only  oq  the  alleg^ation  that  de- 
fadittt  had  caused  a  demarcation  to  be  made  behind 
tteir  backsr,  aonesifi|i^  a  slice  of  their  lands  to  defendant's 
etate,  but  had  also,  under  color  of  this  proceeding-,  sued 
finiittff's  tenants  for  rent  under  Act  X..  and  proceeded 
MaiKsttheoi  (o  enforce  a  measurement  under  Act  VI. 
(l  C),  1S62,  it  was  held  that  acts  had  been  done  hos- 
isd  obrioubly  injurious  to  the  plaintiffs,  and  the  suit 
luild  lie. 

Whoe  the  High  Court,  proceedings  on  the  assumption 
ibta^peilanti  (plaintiffs)  were  in  possession,  remanded 
lose  to  a  Xtliah  Court  with  ins  ructions  to  pass  a 
dedaiatory  decree,  if  that  Court  was  satisfied  that  the 
actoimplain^  of  was  so  recent,  and  of  such  a  nature, 
«i  to  entitle  phintiflfu  to  a  declaratory  decree,  it  was 
hdU  (by  Kemp,  J .,  decreeing  the  appeal)  that  the  Zillah  < 
Jdgc  vas  wrong  in  re-opening  the  whole  question  of 
pofossaion. 

HtLD  (by  Jack<ton,  J.)  that  the  issue  of  possession 
heis^  one  which  clearly  arose  on  the  statements  of  the 
pirtMS,the  Ziliah  Judge  was  not  in  error  in  trying  it. 

Dwamentary  evidence  tendered  by  a  plaintiff  cannot 
he  rejected  merely  t>ecausc  it  had  not  been  adduced  in 
ifiornief  suit  to  which  plaintiff  was  a  party. 

Ktmp^  J, — ^This  case  was  reminded  on 
the  2i)ih  January  1867  by  Justices  Trevor 
aoJ  Glover. 

It  appears  there  were  originally  two  spe- 
cial appeals  numbered  2185  of  1866  and 
224s  of  1866.  The  appellants  in  No.  2185 
ire  DOW  before  us  as  special  appellants  in  No. 
1S09.  They  were  plaintiffs  in  the  Zillah 
Court. 

The  plaintiffs  in  special  appeal  No.  2245 
sued  certain  ryots,  under  Section  10,  Act  VT. 
of  1^62,  Bengal  Council,  for  measurement 
oUhe lands  in  their  occupation.  The  defend- 
ant in  that  suic  pleaded  that  the  lands  did 
iK<  belong  to  the  plaintiffs,  but  to  another 
pirty,  the  plaintiffs  in  No.  2185,  special 
appellanis  in  the  case  under  consideration. 

The  Lower  Courts  on  enquiry  found  that 
ibe  plaintiff  in  No.  2245  ^^^  never  been  in 
possession  of  the  lands,  and,  therefore,  dis- 
missed his  suit.  The  special  appeal  in  No. 
2245  proceeded  on  the  ground  that  it  was 
not  necessary,  in  order  to  give  him  a  right  to 
measure,  that  he  should  be  in  actual  posses- 
stop,  inasmuch  as  the  right  to  possession 
vas  quite  sufficient  to  entitle  him  to  obtain 
*hai  he  asked  for. 

The  learned  Judges  above  referred  to  held 
thai  Section  10,  Act  VI.  of  1862,  contem- 
plated possession  by  the  receipt  of  rent  for 
tbose  lands  of  which  the  measurement  was 
fc«luirei.  and  as  plaintiff  had  not  proved  such 


possession,  the  Lower  Court  was  quite  right 
in  dismissing  his  suit.  Special  appeal  No. 
2245  was,  therefore,  dismissed  with  costs. 

With  reference  to  special  appeal  No.  2185, 
which,  we  may  observe,  was  heard  and  dis- 
posed of  at  the  same  time  and  by  the  same 
decision  as  No.  2245,  the  learned  Judges 
observed  that  *'  the  plaintiffs  sued  as  in  posses- 
*'  sion,  for  a  declaration  by  the  Court  under 
"  Section  15,  Act  VllL  of  1859,  of  their  right 
"  to  certain  lands,  those  rights  having  been 
*'  placed  in  jeopardy  by  the  act  of  the  Survey 
"  Authorities,  who  measured  and  demarcated 
"  those  lands  as  being  within  the  defendants 
•'  estate.  The  Judge,  accepting  the  plamtiffs' 
''statement  as  to  possession,  finds  that,  as 
"  more  than  six  years  have  elapsed  since  the 
"  act  complained  of  forming  his  cause  of 
'*  action  arose,  plaintiffs  were  out  of  (^ourt 
"  under  the  Statute  of  Limitations." 

The  learned  Judges  proceed  to  observe 
"  that  the  Statute  of  Limitations'  would  not 
"  apply  to  a  claim  for  a  declaration  of*  title, 
"  the  plaintiffs  being '  in  possession  of  the 
*'  land  regarding  which  the  declaration  is 
"  required ;  that  it  is  competent  to  the  Court, 
"  however,  to  enquire  whether  the  act  com- 
"  plained  of  is  so  recent,  and  of  such  a 
"  nature,  as  to  entitle  plaintiffs  to  a  declara- 
"  tory  decree,  for  the  Court  will  not  be  put 
*' in  motion  under  Section  15,  Art  VIH.  of 
"  1859,  unless  some  injury  appears  so 
*'  probable  as  to  lead  to  the  conclusion  that, 
*'  unless  stayed  by  the  declaratory  decree, 
'*  the  inchoate  or  threatened  injury  may  be 
•*  completely  perpetrated.  If  the  Court  is 
'^  satisfied  on  this  point,  it  will  pass  a  de- 
"  claratory  decree,  otherwise  it  will  refuse 
*'  the  same.' 

With  these  clear  and  precise  instructions, " 
the    case    was    remanded    with    directions 
to    pass    orders    in     conformity    with    the 
same. 

The  Judge,  on  the  remand,  observes  that 
the  order  of  remand  does  not  preclude  him 
from  entertaining  and  deciding  the  question 
of  the  plaintiffs*  possession,  inasmuch  as 
in  his  former  decision  he  had  only  admitted 
the  plaintiffs'  possession  by  way  of  argu- 
ment. On  the  question  of  possession,  the 
Judge  was  of  opinion  that  there  were  very 
serious  objections  to  the  reception  of  the 
evidence  as  true  which  had  been  adduced 
by  the  plaintiffs  in  support  of  their  possession, 
inasmuch  a*?,  in  a  former  suit  in  1856,  to 
which  the  plaintiffs  were  parties,  those 
documents  had  not  been  produced,  though 
it    was   of   the   utmost    importance    to    the 
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The  cross-appeal  of  the  special  respondent  ^ 
was  argued  first.  The  pleader  for  the 
special  respondent  contends  that  the  'plaint 
disgloses  no  cause  of  action,  and  that  the 
plaintiff  (special  appellant)  is  not  entitled  to 
a  declaratory  decree  under  the  provisions  of 
Section  15,  Act  VIII.  of  1859.  A  deciskm 
of  the  second  Bench,  Justices  Baylcy  and  , 
Phear,  in  No.  1164  of  1857,  dated  251b 
February  1868,  which  has  not  been  publish- 
ed, and  a  decision  published  in  Volume 
VIII.,  Weekly  Reporter,  page  64,  were 
quoted  in  support  of  the  argument.  .< 

Section  15,  Act  VIII.  [of  1859,  [runs  thus: 
'^  No  suit  shall  be  open  to  objection  on 
'*  the  ground  that  a  merely,  declaratory 
"  decree  or  order  is  sought  thereby,  and  it 
"  shall  be  lawful  for  the  Civil  Courts  to 
"  make  binding  declarations  of  right  with- 
"  out  granting  consequential  relief." 

In  the  case  No.  1 16^,  cited  by  the  pleader 
for  the  '  special  appellant,  Mr.  Justice 
Bayley  held  that  "  no  overt  act  of  hostility, 
or  attempt  to  take  possession  from  the 
plaintiff  in  that  suit,"  had  been  alleged  in 
the  plaint.  It  was  merely  suggested  that 
the  plaintiff  might  be  injured  by  a  certain 
demarcation  made  by  the  Survey  Authorities, 
and  that,  as  the  plaintiff  had  preferred,  no 
objection  at  the  time  of  the  demarcation  to 
the  Survey  Authorities,  although  he  had  full 
notice  of  their  proceedings,  he  was  not  en- 
titled to  relief  under  the  provisions  of  Sec- 
tion 15  of  Aft  VIII.  of  1859. 

Mr.  Justice  Phear  added  that  "  a  plaint- 
iff who  seeks  relief  under  Section  15  must 
make  out  to  the  satisfaction  of  the  Court 
some  act  done  by  the  defendants,  which  is 
hostile  to  and  invades  his  rights,  and 
which  would  justify  an  injunction  or 
a  decree  for  damages,  or  a  decree  for  deli- 
very of  possession,  or  some  other  decretal 
order  being  passed  against  the  defendants 
if  the  Court  had  so  thought  fit  to  exercise 
its  discretion." 

In  the  decision  published  in  Volume  VIII., 
Weekly  Reporter,  the  plaint  was  for  a  de- 
claration under  Section  15,  Act  VIII.  of 
1859,  that  the  demarcation-line  set  down  in 
the  survey-map  was  wrong.  The  plaintiff 
in  that  suit  had  not  appeared  before  the 
Survey  Authorities,  and  pointed  out  that  the 
boundary-line  was  erroneous. 

The  Court  {Present:  The  Chief  Justice  and 
Mr.  Justice  Loch)  held  that  it  is  discre- 
tionary in  the  Courts  whether  they  will  give 
a   declaratory   decree  or  not.     Taking  the 
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plaintiffs  to  file  all  evidence  that  would  bear 
on  their  case ;  and  naturally  it  was  to  be 
expected  that  the  documentary  evidence  on, 
which  the  plaintiffs  now  rely  should  have 
been  brought  forward  in  1856,  and  that, 
therefore,  the  only  conclusion  the  Judge  could 
come  to  was  that  the  evidence  was  not 
then  in  existence,  and  is  consequently  spu- 
rious and  fabricated  for  the  purposes  of  the 
present  suit.  Lastly,  the  Judge  observes  that 
even  two  of  the  plaintiffs'  own  witnesses, 
viz.f  Ram  Komal  Sein  and  Sudurooddeen, 
who  are  also  in  the  plaintiffs'  employ,  sup- 
port the  defendant's  claim.  On  the  whole, 
the  Judge  thinks  that  the  evidence  upon 
which  the  plaintiffs  relied  could  not  be 
trusted,  and  that,  therefore,  as  they  had  not 
proved  either  their  title  or  po.ssession,  their 
suit  must  be  dismissed. 

In  special  appeal  it  is  contended — 

isi, — That  as  the  suit  was  remanded  by 
this  Court  for  the  sole  purpose  of  enquiring 
into  the  point  whether  the  act  complained 
of  was  so  recent  and  of  such  a  nature,  as  to 
entitle  plaintiff  (special  appellant)  to  a  de- 
claratory decree,  the  Judge  was  not  com- 
petent to  re-open  the  question  of  possession, 
but  should  have  confined  himself  to  the  issue 
upon  which  the  suit  was  remanded. 

2ttd, — That,  even  if  the  Judge  was  com- 
petent to  re- open  the  question  of  possession, 
his  decision  is  erroneous  and  defective  :  firsi, 
because  the  Judge  is  in  error  in  supposing 
that,  in  the  suit  under  Act  VI.  of  1862, 
Bengal  Council,  the  question  of  possession 
was  not  determined  in  favor  of  the  special 
appellant  and  against  the  special  respond- 
ent; secondy  htQ2i\x%t  the  Judge  has  im- 
properly rejected  the  documentary  evidence 
of  the  special  appellant,  on  the  ground  that 
this  evidence  was  not  filed  in  the  suit  of 
1856  :  for,  according  to  the  contention  in  that 
suit,  it  was  wholly  unnecessary  to  file  these 
documents  then ;  moreover,  only  one  of  th.e 
plaintiffs  in  the  present  suit  was  a  party  to 
the  suit  of  1856. 

Another  ground  is  taken,  to  the  effect 
that  the  Judge  has  misunderstood  the  evi- 
dence of  the  two  witnesses,  Ram  Pershad 
Sein  and  Sudurooddeen. 

A  cross-appeal  is  preferred  by  the  spe- 
cial respondent,  to  the  effect  that  the  suit 
of  the  plaintiff  for  a  declaratory  decree 
would  not,  under  the  circumstances  set  forth 
in  the  plaint,  lie,  and  that  it  ought  to  have 
been  dismissed. 
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circumstances  of  the  case  then  before  them 
into  consideration,  those  learned  Judges  held 
that  the  case  was  not  one  in  which  justice 
required  that  such  a  decree  should  be  made. 

It  is  clear  from  these  decisions  that  it  is 
entirely  in  the  discretion  of  the  Court  to  grant 
rcUef  under  the  Section,  or  to  withhold  it; 
and  each  case  must  be  judged  by  its  own 
parlicalar  circumstances.  Is,  then,  the  pre- 
sent case  one  in  which  the  Court,  exercising 
a  wise  discretion  under  the  Section,  ought  to 
give  relief  ?   1  am  of  opinion  that  it  is. 

•  The  plaintiffs  sue,  not  only  on  the  allega- 
tion that  the  defendant  has  caused  a  demar- 
cation to  be  made  behind  their  backs,  which 
lakes  a  slice  from  their  estate  and  annexes 
it  to  thai  of  the  defendant,  but  that  the 
defendant,  under  color  of  this  proceeding, 
bas  sued  the  plaintiffs'  tenants  for  rent  under 
Act  X,,  and  has  proceeded  against  them  to 
enforce  a  measurement  under  the  provisions 
of  Act  VI.' of  1862,  Bengal  Council.  These 
arc  acts  which,  in  my  opinion,  are  hostile, 
and  obviously  injurious  to  the  plaintiffs'  title ; 
and  I  would  hold  that  the  suit  under  Section' 
15  will  lie.  The  cross-appeal  ought,  in  my 
opinion,  to  be  dismissed  with  costs  and 
interest. 

On  the  grounds  taken  by  the  special  ap- 
pellants, I  think  that  the  decision  of  the  Judge 
ooght  to  be  reversed. 

The  order  of  remand  distinctly  proceeded 
on  the  assumption  that  the  special  appellants 
were  in  possession.  Had  there  been  any  ar- 
gument as  to  the  question  of  possession  before 
tbe  remanding  Judges,  their  judgment  would 
have  taken  notice  of  such  argument.  The 
judgment  observes  that  the  Judge  "  accepted 
like  special  appellant's  statements  as  to  pos- 
i  ses^on,''  but  thought  the  claim  as  barred 
under  the  Sutute  of  Limitations.  The  learned 
judges  proceed  to  observe  that  the  Statute 
does  not  apply  to  a  claim  for  a  declaration 
of  title,  **  the  plaintiffs  being  in  possession 
of  the  land  regarding  which  the  declaration 
is  required :  "  words  cannot  be  clearer. 

The  Judge,  without  touching  the  point 
Qpon  which  alone  the  suit  was  remanded, 
rc-opened  the  whole  question  of  possession. 
In  doing  this,  I  think  he  was  clearly  wrong, 
and  that  he  acted  in  opposition  to  the  orders 
of  this  Court, 

I  am  further  of  opinion  that,  even  admit- 
ting for  argument's  sake  that  the  Judge  was 
competent  to  re-open  the  question  of  posses- 
won,  be  was  clearly  wrong  in  rejecting  the 
evidence  as  to  possession  adduced  by  th^ 


special  appellants,  simply  because  it  had  not 
been  filed  in  a  previous  suit  in  1856. 

In  the  first  place,  all  the  special  appellants 
before  us  were  not  parties  to  that  suit :  only 
one  of  them  was  a  party.  He  sued  on  the 
footing  that  he  had  purchased  a  two-annas 
share  of  the  property  in  dispute  in  that  suit ; 
that  his  vendor,  withholding  the  rent,  caused 
a  sale  of  a  four  annas  of  the  property,  which 
included  the  plaintiff's  two  annas ;  and  the 
suit  was  to  recover  a  two-annas  portion  of 
the  sale-proceeds  in  deposit. 

The  defendant's  plea,  while  admitting 
execution  of  the  bill  of  sale,  was  that  the 
sale  of  the  two  annas  to  the  plaintiff  in  the  suit 
of  1856  was  a  conditional  one,  subject  to  his 
taking  certain  proceedings  to  adjust  a  decree ; 
that,  failing  to  carry  out  those  conditions, 
the  sale  fell  through ;  and  that,  therefore,  the 
plaintiff  in  that  suit  had  no  title  to  any  of 
the  sale-proceeds. 

In  such  a  suit,  it  does  not  appear  to  me 
that  it  was  at  all  essential  to  prove  plaintiff's 
possession.  All  he  had  to  prove  was  that 
the  two  annas  really  passed  to  him  by  an  un- 
conditional sale.  It  may  be  that  his  vendor 
had  not  put  him  in  possession  of  any-  title- 
deeds,  and  that,  therefore,  in  1856,  the  plaint- 
iff was  unable  to  produce  them.  But,  be 
that  as  it  may,  he  was  not  bound  to  produce 
them  in  that  suit  as  the  proceedings  stood. 
And  they  ought  not  to  have  been  summarily 
pronounced  to  be  manufactured  for  the  pur- 
poses of  the  present  suit,  simply  because 
they  were  not  filed  in  1856.  Moreover,  the 
position  of  the  plaintiffs  (special  appellants)  is 
very  much  changed  since  1856.  They  are  now 
the  maliks  by  purchase  and  otherwise  of  the 
whole  16  annas  of  the  property  which  was 
the  subject  of  litigation  in  1856.  The  two 
witnesses  for  the  plaintiffs  do  not  support  the 
defendant's  case.  They  make  a  mistake  in 
the  name  of  the  talook,  which  is  so  far  favor- 
able to  the  defendant's  claim  ;  but  their  evi- 
dence, taken  as  a  whole,  is  clearly  hostile  to 
the  defendant;  and,  reading  the  whole  evi- 
dence, as  also  from  the  context,  it  is  clear 
that  the  name  of  the  talook  was  a  pure 
mistake. 

In  this  view,  I  would  reverse  the  decision 
of  the  Judge,  and  decree  both  this  appeal 
and  the  plaintiff's  (special  appellant's)  suit 
with  costs  of  air  the  Courts,  bearing  in- 
terest. 

There  being  a  difference  of  opinion  be- 
tween us,  the  opinion  of  the  senior  Judge 
will  prevail. 
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Jackson^  J, — I  also  am  of  opinion  that  a 
siiAicient  cause  of  action  has  been  put 
forward  by  the  plaintiffs,  special  appel- 
lants, and  that  the  Judge  was,  therefore, 
right  to  entertain  this  suit,  and  proceed  to 
try  it. 

There  are  some  rulings  of  this  Court  that 
a  mere  demarcation  in  a  Government  survey- 
map  does  not  afford  a  sufficient  cause  of 
action  to  a  person  who  alleges  that  a  portion 
of  his  land  has  been  demarcated  in  the  map 
of  another  estate.  But,  in  this  case,  the 
defendant  took  other  steps  to  enforce  his 
right  to  the  land  so  demarcated,  and  such 
acts  were  hostile  and  injurious  to  the  rights 
of  the  plaintiffs,  and  afforded  them  a  suffi- 
cient cause  of  action. 

I  cannot,  however,  concur  wilh  my  learn- 
ed colleague  that  the  Judge  was  in  error 
on  the  remand  to  him  in  trying  the  issue 
of  possession.  It  was  an  issue  which  on 
the  statements  clearly  arose  between  the 
parlies.  The  plaintiff  had  asked  for  a  de- 
claration of  his  title  and  a  confirmation  of 
his  possession.  The  defendant  had  denied 
the  plaintiff's  liile  as  well  as  his  possession. 
There  was  then  a  distinct  issue  on  the 
question  of  possession.  The  Judge  in  the 
first  instance  had  dismissed  the  plaintiff's 
claim,  oh  the  ground  that  the  suit  had  not 
been  brought  within  six  years  of  the  date 
on  which  the  hostile  survey-demarcation 
which  he  sought  to  set  aside  was  made. 
This  Court,  on  special  appeal,  held  that  the 
Law  of  Limitation  did  not  apply  to  such 
suits,  and  remanded  the  case  for  trial  on  the 
merits,  if  the  plaintiff  had  made  out  a  suffi- 
cient cause  of  action.  The  Judge,  there- 
fore, was,  I  think,  right  to  try  the  remain- 
ing issues  which,  on  the  statements  of  the 
parties,  required  decision  ;  and  foremost 
among  them  was  the  question  of  posses- 
sion. 

But  it  is  said  that  that  question  had  been 
already  decided  in  another  suit  between  ihe 
same  parties,  in  which  the  defendant  had 
come  into  Court  as  plaintiff,  asking  for  a 
measurement  of  the  lands  of  the  ryots  living 
on  the  disputed  land.  The  Judge  took  no 
notice  of  this  objection,  and  decided  that  in 
that  case  he  had  not  determined  that  the  pre- 
sent plaintiff  was  in  possession.  We  have 
heard  that  decision  read,  and  I  am  of  opinion 
that  the  Judge  was  right  in  the  view  which 
he  took  of  it,  and  that  consequently  he  was 
right  to  go  on  and  determine  in  this  case 
whether  the  plaintiff  was,  as  he  alleged,  in 
possession  or  not. 


In   trying  this  question,    the   Judge  re- 
jected a  number  of  zemindaree- papers  pitt 
in   by    the   plaintiff,   on   the    ground    that 
these  were  not  produced  in  the  course  of 
a   former   suit    in    which   the    question  of 
the   plaintiff's  possession  had  been    raised. 
It   appears  to   me,   on   reading   the   decU 
sion  in  that  suit,  that  the  point  of  posses- 
sion was  considered  in  it,  and  that  it  was 
important   to  plaintiff  to  have   proved   bis 
possession,  if  he  had  then  possession.      The 
plaintiff   in  that   suit   alleged   that   he   had 
purchased    and   obtained    possession   of  a 
certain    share  in    an  estate,    and,  as  such 
purchaser,  that   he  was   entitled   to   certain 
moneys  then  deposited  in  the  Collectoraie. 
The  defendant  in  that  suit  alleged  that  the 
plaintiff's  purchase  was  not  complete  ;  ihat 
there  had   been  a   conditional   sale  to  the 
plaintiff;  and   that,   under  certain  circum- 
stances, that  sale  would  have  become  a  com- 
plete sale ;  that  the  plaintiff  had  not  con- 
formed to  the  terms  laid  down  between  the 
parties,  and  the  purchase  had,  therefore,  not 
been  completed,  and  the  plaintiff  had  not 
obtained   possession ;   and  it  followed    that 
the  plaintiff  was  not  entitled  to  the  money 
he   claimed.     In   such  a  suit,  the   plaintiff 
might  have  proved  that  the  sale  was  com- 
plete without  adducing  evidence  to  posses- 
sion, and  indeed  the  plaintiff  might  have  re* 
covered  the  money  if  the  sale  was  complete, 
although  he   had  not  obtained  possession. 
()ne  ground  upon  which  the  decision  went 
against  the  plaintiff  was,  that  he  had  not 
proved   his  possession.     Of  course,  posses- 
sion would  have  been  very  strong  evidence 
that  the  sale  had  been  complete,  and  the 
absence  of  evidence  upon  the  point  was  very 
properly  remarked  upon  by  ilie Judge  who 
decided  it.     But  it  is  a  question  whetTier  the 
Judge  in  this  suit  is  right  in  totally  reject- 
ing the  whole  of  the  documentary  evidence 
now  offered  as  to  possession, because  it  was  not 
then  produced.    The  decision  in  that  case 
was,  that  the  sale  to  plaintiff  was,  as  the  de- 
fendant then  alleged,  not  a  complete  sale ; 
but  there  is  no  longer  any  question  upon 
this  point.     It  is  now  not  denied  that  the 
plaintiff's  purchase  is  a  complete  purchase. 
It  may,'  as  the  plaintiff's  pleader  suggests, 
have  been  since  completed ;  and  the  zemin- 
daree-papers    now  put  in    may  have  been 
made  over  subsequent  to  the  decision  of  that 
suit.     It  may  even  be  that  the  >  zemindaree- 
papers  were  even  then  in  his  possession,  but 
he  neglected  to  file  them.     The  Judge  is 
not,   in  my  opinion,  justified   in  rejecting 
the   whole  of   these   papers  on   no  other 
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groand,  but  that,  if  genuine,  they  would  have 
{been  filed  in  the  former  suit.  There  may 
have  been  numerous  reasons  for  their  ab- 
sence  in  the  former  suit.  The  plaintiff  or 
Ibis  zemindaree-agents  might  have  been  ex- 
amined on  the  point.  They  might  have 
explained  the  omission  to  file  them,  or  it  is 
possible  that  he«  could  not  have  explained 
it;  but  the  Judge  was  not  right  to  reject 
I  the  papers  when  the  examination  of  the 
{witnesses  had  not  been  turned  on  this  point. 

The  Judge  is  also  clearly  wrong  in  the 
I  view  which  he  has  taken  of  the  evidence  of 
two  of  the  witnesses  who  do  not  depose  to  the 
defendant's  possession,  but  in  whose  evidence 
there  seems  to  have  been  a  clerical  mistake, 
I  which  has  led  the  Judge  into  error. 

However  reluctant  I  may  be  to  remand  ar 

[Case  a  second  time  to  the  Judge,  still,  if  the 

hjudge  has  drawn  a  conclusion  from  a  former 

1  decision  which  is  not  justified  by  that  deci- 

ision,  and  has  upon  that  conclusion  wrongly 

|i rejected  the  whole  of  the  plaintiff's  docu- 

lentary  evidence  as  manufactured  for  the 

E purposes    of  the  present  suit,  I  think  that 

ptbere  is   no  other  course   to   adopt.      My 

'learned   colleague  is    of  opinion  that   the 

Jadge  should  not  have  tried  the  question 

of  possession  at  all.    Therein  I   have  the 

misfortune  to  differ  from  him.     I  think  he 

should  have  tried  it,  but  that  there  has  been 

error  in  law  in  the  mode  in  which  he  has 

tried  it.      I   would   remand   the    case    for 

re-triaJ: 


The  25ih  March  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Onus  probandi— Hibbanamah. 

Case  No.  2197  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  East  Burdwan,  dated  the  14th  June 
iB^'jy  reversing  a  decision  passed  by  the 
Moonsif  of  that  District,  dated  the  28th 
Fthruary  1866. 
Vol.  IX. 


Mooad  Mullick  and  others  (Defendants), 

Appellants^ 

versus 

Belat  Mullick  (Plaintiff),  Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellants. 

Baboo  Rash  Beharee  Qhose  for  Respondent. 

Where  a  plaintiff  claims,  not  under  any  general 
right  of  inheritance,  but  expressly  under  a  deed,  he 
must  prove  that  deed :  no  legal  presumption  as  to  the 
contents  of  the  deed  can  arise  from  a  consideration  of 
what  the  party  through  whom  he  claims  would  have 
been  entitled  to  by  the  law  of  inheritance  had  there 
been  no  such  deed. 

Macphersony  J. — 1  am  of  opinion  in  this 
case  that  the  judgment  of  the  Lower  Appel- 
late Court  is  wrong,  inasmuch  as  it  lays 
the  onus  upon  the  defendants  when  it  clearly 
lay  on  the  plaintiff.  The  plaintiff  in  his 
plaint  bases  his  claim  exclusively  upon  the 
hibbanamah  which  is  alleged  to  have  been 
executed  by  Oojun  Mullick.  As  he  does  not 
claim  under  any  general  right  of  inheritance, 
and  as  he  claims  under  a  deed  expressly,  he 
must  prove  that  deed.  No  presumption 
warranted  by  law  as  to  what  the  contents  of 
the  deed  were  can  arise  from  a  consider- 
ation of  what  the  plaintiff's  father  would 
have  been  entitled  to  by  the  Law  of  Inherit- 
ance if  there  had  been  no  deed  of  gift. 

As  the  judgment  of  the  Lower  Court 
contains  no  decision  upon  the  question 
whether  there  was  or  was  not  a  hibbanamah, 
as  alleged  by  the  plaintiff,  the  case  will  be 
remanded  to  the  Lower  Appellate  Court  in 
jorder  that  this  issue  may  be  tried  and 
decided. 

The  decision  in  the  former  suit  to  which 
the  plaintiff  was  no  party  is  doubtless  in  no 
way  binding  on  the  plaintiff.  But  the  plaint- 
iff cannot  succeed  in  this  suit,  framed  as  it 
is,  unless  the  hibbanamah  is,  in  the  opinion 
of  the  Court  below,  properly  proved. 

The  case  is  remanded  accordingly. 

Glovery  7.— I  concur. 
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The  23th  March  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges, 

Interest— Decree  of  Lower  Conrt  not  to  be 
modified  by  Judgfe's  declaration. 

Case  No.  223  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the 
26th  January  i86y^  affirming  an  order 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  2gth  Septem- 
ber 1866, 

Jumoona  Moyee  Debia  (Decree-holder), 

Appellant, 

versus 

Doorga  Soondur  Roy  and  another  (Judgment- 
debtors),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

Where  a  decree  of  a  Lower  Appellate  Court,  award- 
ing interest  to  a  suitor  from  the  date  o£  the  institution 
of  his  suit,  was  aflfirmed  by  the  High  Court  in  special 
appeal,  it  was  held  that  the  decree- holder  was  entitled 
to  recover  interest  for  the  period  allowed  in  the  decree, 
notwithstandinfr  a  subsequent  declaration  of  the  Judge 
of  the  Lower  Court  that  his  meaning  was  not  to 
allow  interest  except  from  the  date  of  his  own  decision 
in  appeal. 

Jackson,  7.— It  is  admitted  that  the  decree 
of  the  Lower  Appellate  Court  awarded  to  the 
special  appellant  interest  in  the  mode  in 
which  he  now  claims  it  before  us;  but  for 
the  respondent  it  is  contended  that  the 
Judge  now,  having  the  entire  proceedings 
before  him,  and  having  declared  that  his 
meaning  was  not  to  allow  interest  except 
from  the  dale  of  his  own  decision  in  appeal, 
has,  in  effect,  varied  and  modified  the  decree 
which  he  originally  passed,  and  that  for  this 


reason  (he  special  appellant  is  not  entitled 
to  obtain  that  which  was  granted  him  by 
the  decree. 

This  contention,  it  appears  to  me,  is  unten- 
able. It  may  be  a  question  whether,  after 
the  affirmance  of  the  decree  of  the  Lower 
Appellate  Court  by  this  Court  in  special 
appeal,  the  Judge  could)  upon  a  moiion 
for  that  purpose,  have  altered  the  decree 
of  his  own  Court.  Whether  he  might 
or  might  not  have  done  so,  it  is  quite 
clear  that  nothing  of  the  sort  was  done;  asd 
as  it  is  the  decree,  and  not  the  judgment,  of 
the  Court  which  has  to  be  executed,  it 
appears  to  me  that  the  special  appellant  is 
entitled,  as  long  as  that  decree  is  in  force, 
to  obtain  the  interest  which  it  allows.  I 
think,  therefore,  the  order  of  the  Zillah 
Judge  must  be  modified,  and  the  special 
appellant  (plaintiff)  must  be  declared  en- 
titled to  recover  interest  from  the  period 
allowed  in  the  decree,  viz,,  upon  the  whole 
amount  finally  decreed  to  him  from  the  date 
of  the  institution  of  his  suit.  Special  appel- 
lant, I  think,  is  entitled  to  his  costs. 

It  may  be  right  to  mention  that  <fae 
ground  of  special  appeal  as  originally  stated, 
which  was  worded  **from  the  date  of  the 
decree  of  the  first  Court,"  was  shown  to  us  to 
have  been  so  worded  by  inadvertence ;  and  the 
special  appellant's  pleader  was  permitted  10 
amend  the  grounds,  so  that  it  should  run 
'*froni  the  date  specified  in  the  decree  of 
the  first  Court." 

Hobhouse,  J, — I  concur. 

The  25th  March  1868. 

Present : 

The  Hon*ble  L.  S.  Jackson  and  C.  Hobhouse, 
;  Judges, 

I  Jurisdiction— Section  15,  ActZXIlL,  t86i— Sec- 
tion 15,  Hifh  Court's  Act 

Case  No.  598  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  West  Burdwan,  dated 
the  I  St  June  i86j,  reversing  an  order 
passed  by  the  Moonsiff  of  that  District, 
dated  the  igth  November  t866. 

Showdaininee  Dossee  (Decree-bolder), 

Appellant, 

versus 

Manick  Ram  Chowdhry  (Judgment-deblor), 

Respondent, 

b 
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Baboos  Ashoolosh  Dhur  and  Greeja  Sunker 
Mojoomdar  for  Appellant. 

Boh^  Mohinee  Mohun  Roy  for  Respondent. 

An  order  of  a  Zillih  Court 'in  appeal  exempting  a 
lartkular  jadgment-debtor  from  liabilit^'^  even  though 
erroneous,  cannot  be  said  to  have  been  passed  without 
jwisdicCion. 

Section  15  of  the  24  and  25  Vic,  Cap.  104,  does  not 
enable  the  High  Court,  by  way  of  motion,  to  deal  with 
an  order  made  by  a  Lower  Appellate  Court  in  cases 
«<Kfie  the  latter  has  jurisdiction,  and  the  law  declares 
that  its  order  shall  be  final. 

,  Jackson^  J, — This  is  an  application  mac'e 
by  the  petitioner  complaining  of  an  order 
made  in  appeal  by  the  Zillah  Court  in  a 
case  in  which  no  special  appeal  lies,  and  the 
petition  asks  to  have  the  order  of  the  Lower 
Court  set  aside.  The  application  is  made 
imdcr  Section  35  of  Act  XXIII.  of  1861,,, 
on  the  ground  that  the  Lower  Appellate 
Coart,  in  hearing  the  appeal,  has  exercised  a 
jurisdiction  which  it  did  not  possess.  The 
aHeged  excess  of  jurisdiction  appears  to 
consist  in  an  error  committed  by  the  Court 
in  exempting  a  judgment-debtor  who  ought, 
according  to  the  petitioner,  to  have  been 
declared  liable.  That,  we  need  hardly  say, 
cannot  be  called  an  act  done,  or  order  made, 
without  jurisdiction. 

Undoubtedly,  the  Court  below  was  com- 
petent 10  decide  as  to  the  liability  of  the 
particular  judgment-debtor,   and   in  fact  it 
I    was  the  petitioner  himself  who  brought  the 
I   question  before    that    Court.      It    is  quite 
I  dear,  therefore,   that  Section   35  does  not 
!   ^Pply  to  this  case.     But  the  petitioner  has 
I  -   also  asked  us  at  the  hearing  to-day  to  consi- 
'  •    der  and  deal  with  his  applfcation,  with  refer- 
I.    ence  to  Section  15  of  the  High  Court's  Act 
L'    (14  and  25  Vic,  Cap.  104).      He  contends 
I    that  the  power  of  superintendence,  which  is 
^     vested  in  this  Court,  will  enable  it  to  deal 
»     vith  an  order  made  by  an  inferior  Court, 
whenever  that  Court  shall  appear  to  have 
committed  an  error  in  law.      It  has  been 
hequently  decided  in  this    Court  that,  al- 
iiK)ggh  the  Court  is  competent,  under  the 
Section  just  cited,  to  require  the  inferior 
Courts  lo  exercise  a  jurisdiction  which  they 
possess,  and  which  they  have  declined  to 
exercise,  or  to  set  aside  anything  which  has 
been  done  plainly  without  iheir  jurisdiction, 
.  tku  Section  will  not  enable  this  Court,  by 
^  ^y  of  motion,  to  deal  with  an  order  made 
^    by  ^  Lower  Appellate  Court  in  cases  where 
it  has  jurisdiction,  and  the  law  expressly 
dechiea  that  its  order  shall  be  final.     This 
U  a  case  of  that  description  ;  U  is  a  case  in 


which  a  special  appeal  is  expressly  taken 
away,  and,  therefore,  our  powers  of  superin- 
tendence will  not  enable  us  to  interfere, 
however  obvious  the  mistake  in  law  of  the 
Lower  Court  may  be.  Application  refused. 
The  opposite  party  will  get  their  costs. 


The  25th  March  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges. 

Jurisdiction— Altering:  in  execution  an  award 
of  costs^Retaining  a  deposit  in  Court— Joint 
receipt 

Case  No.  614  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Additional  Principal  Sudder  Ameen 
0/  East  Burdwan,  dated  the  yth  September 
t86j, 

Nuffur  tDhunder  Paul  and  another  (Decree- 
holders),  Appellants, 

versus 

Naduroonissa  Beebee  (Judgment*debtor), 

Respondent. 

Baboos  Ashootosh  Dhur  and  Opnidur 
Chunder  Ghose  for  Appellants. 

Mr.  G.  J.  Tividale  for  Respondent. 

In  a  case  in  which  a  Principal  Sudder  Ameen 's  de- 
<!ree  had  allowed  separate  costs  to  separate  defendants, 
his  successor  was  not  competent,  in  execution,  to  alter 
that  award*  even  though  the  High  Court  in  appeal  had, 
in  respect  of  the  appeal,  allowed  only  one  set  of  costs  to 
the  respondents,  and  the  principal  defendaats  had  pur- 
chased the  interests  of  the  other  defendants. 

Held  that,  after  the  costs  had  been  levied  from  the 
plaintiffs,  it  was  not  necessary  for  the  Principal  Sudder 
Ameen  to  detain  the  whole  amount  until  a  joint  receipt 
could  be  obtained  from  all  the  defendants,  the  proper 
course  being  for  him  to  give  notice  to  the  second  set 
of  defendants  to  come  in  within  a  reasonable  time  and 
prove  what  portion  of  the  cos    they  were  entitled  to. 
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Jackson,  J. — ^There  are  two  objections 
advanced  against  the  order  made  by  the 
Principal  Sudder  Ameen.  The  first  is,  that 
he  has  refused  to  carry  out  the  original  de- 
cree of  his  predecessor,  whereby  the  separate 
defendants  were  allowed  their  separate  costs. 
This  order  the  Principal  Sudder  Ameen 
seems  to  think  is  necessary,  in  consequence 
of  the  direction  which  the  High  Court  made 
upon  an  appeal  against  that  decree.  The 
High  Court  thought  fit  to  allow  in  respect 
of  the  appeal  only  one  set  of  costs  to  the 
respondents,  and  probably  did  so  with 
excellent  reasons.  Notwithstanding  this, 
it  might  have  been  quite  reasonable  and 
proper  that  the  defendants  who  appeared 
separately  below  should  have  their  separate 
costs.  Whether  this  was  so  or  not,  it  seems 
that  the  High  Court  did  not,  in  this  respect,^ 
modify  the  decree  of  the  Court  below,  and 
that  the  decree  in  consequence  stands  in  that 
respect  unaltered.  The  Principal  Sudder 
Ameen  observes  that,  in  fact,  the  principal 
defendants  had  purchased  the  interests  of 
the  other  defendants,  and  that  on  this  account 
it  would  not  be  reasonable  to  allow  separate 
costs.  This  may  or  may  not  be.  But  the 
Principal  Sudder  Ameen  is  not  competent  to 
enter  into  questions  of  this  description  to 
alter  in  execution  the  decree  of  his  prede- 
cessor. On  this  point,  therefore,  we  think 
the  Principal  Sudder  Ameen  is  clearly 
wrong,  and  that  the  defendants  must  have 
their  costs  in  accordance  with  the  original 
decree. 

The  second  point  is  that  the  Prin- 
cipal Sudder  Ameen,  after  levying  the  costs 
from  the  plaintiffs,  has  directed  that  the 
whole  amount  is  to  remain  in  Court  until 
the  second  set  of  defendants  come  in,  and, 
with  the  present  petitioners,  grant  a  joint 
receipt  for  the  whole  amount,  and  take  it  out 
of  Court.  This  appears  to  be  unreasonable 
and  unnecessary.  At  that  rate  the  other  de- 
fendants might  annoy  the  petitioners  by  refus- 
ing to  come  in,  and  they  would  thus  be  de- 
barred from  getting  their  costs  at  all.  The 
proper  course  appears  to  be  that  the  Princi- 
pal Sudder  Ameen  should  cause  notice  to  be 
served  on  the  other  defendants,  giving  them 
a  reasonable  time  to  come  in  and  prove 
what  portion  of  costs  they  are  entitled  to. 
On  these  two  points,  therefore,  the  order  of 
the  Principal  Sudder  Ameen  will  have  to  be 
modified.  The  appellants  will  receive  64 
rupees  costs. 


The  36th  March  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Ezecntion  of  decree  in  a  different  District- 
Illefi^al  sale— Sections  235,  25^,  and  aflSi 
VIll,  i8sg. 

Case  No.  182  of  1867. 

Regular  Appeal  from  a  decision  passed  iy  M| 
Principal  Sudder  Ameen  of  Dinagepon 
dated  the  nth  April  186^. 

Luchmeeput  Sing  Doogur  and  another 
(Defendants),  Appellants, 

versus 

Mooktakashee Debia (Plaintiff),  Respondent*, 

Afr,  R,    T,  Allan  and  Bahoos    Onoekooi 

Chunder  Mookerjee  and  Sreenath  Doss 

for  Appellants. 

Baboo  Ashootosh  Chatter jee  for 
Respondent 

On  an  application  made  to  a  Principal  Sadder  Ameen 
for  execution  of  a  decree  against  a  judgment-debtor's 
estate  situate  in  a  different  district,^  that  functionanr 
caused  a  prohibitory  order,  under  Section  235,  Aifi  VII 1. 
of  18^9,  to  be  issued  through  the  Judge  of  the  other 
District,  after  which,  without  further  procedure  under 
Section  2S5  and  the  Sections  following,  or  further  at- 
tachment, the  property  was  put  up  ^r  sale  and  pvr- 
chased,  no  certificate  under  Section  359  being  given  to 
purchaser.  Held  that  the  sale  was  illegal,  and  that 
there  had  been  no  valid  transfer  of  right,  title,  and 
interest  in  the  property. 

Held  that  Section  256  refers  to  objections  hy  jndg- 
ment-debtors,  and  not  to  third  parties  purchasing  at  a 
sale  conducted  regularly  and  with  all  formality,  pro- 
perty which  had  been  previously  purchased  al  an  ille- 
gal sale. 

Kemp,  J, — ^The  plaintiff,  as  tiustee  of  the 
estate  of  Sreenath  Sandyal,  a  lunatic,  sued  to 
set  aside  two  summary  orders  of  the  Judge  of 
Dinagepore,  dated  respectively  the  19th 
June  and  28th  December  1866,  and  to  obtain 
possession  of  a  hs^  annas  six  gundabs  two 
cowrees  two  krants  share  in  certain  properties 
specified  in  the  Schedule  annexed  to  the 
plaint,  which  she  alleges  she  purchased  at 
an  auction  in  satisfaction  of  a  decree  obtain- 
ed by  the  lunatic  against  one  Judoooaih 
Sandyal.  The  sale,  it  is  alleged,  took  place 
on  the  4th  September,  and  was  confinned  on 
the  4th  December  1865.  The  suit  is  vahicd 
at  Rupees  56,366-4-12. 
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The  defendants  stated  that  the  sale  at 
which  the  plaintiff  purchased  was  invalid  and 
vitiated  by  a  defect  in  the  procedure  prior  to 
sale ;  that  the  properties  in  dispute  had  been 
purchased  by  them  on  the  8th  Januar}'  1866 
in  satisfaction  of  a  decree  against  the  same 
judgment-debtor,  viz.,  Judoonath  Sandyal; 
that  they  had  received  a  certificate  under 
Section  259  of  Act  VIII.  of  1859,  and  been 
put  in  possession. 

The  Principal  Sudder  Ameen  held  that 
"  the  purchase  of  the  defendants  had  become 
^  **  noil  and  void,  as  the  plaintiff  whose  pur- 
"chase  is  prior  in  date  had  virtually  be- 
**comc  the  owner  of  the  property,  and  the 
"  jadgment-debtor  had  lost  all  right  and 
"  title  in  it." 

With  reference  to  the  irregularity  in  the^ 
procedure  prior  to  the  sale  at  which  the 
plaintiff  purchased,  the  Principal  Sudder 
Ameen  held  that  the  defendants  were  not 
entitled  to  raise  any  objections  on  that 
Kore,  as  they  were  not  injured  by  such 
irregularities. 

The  suit  of  the  plaintiff  was  decreed,  the 
summary  orders  set  aside^  and  possession 
awarded  to  the  plaintiff  in  her  capacity  of 
tnistee  to  the  estate  of  the  lunatic.  The 
defendants  to  pay  all  costs. 

The  defendants  appeal. 

The  plaintiff,  respondent  before  us,  pur- 

\    chased  the  properties  in  dispute  in  satisfac- 

,    tion  of  her  own  decree,  or  rather  the  decree 

obtained  by  the   lunatic,   her  husband,  for 

whom  she  is  trustee.    This  decree  was  obtai  n- 

cd  in  the   Court  of  the  Principal   Sudder 

Ameen  of  Burdwan.    It  became  necessary 

I    U)  execute  this  decree  against  the  estate  of 

I    (he  judgment-debtor,    situated    within    the 

^    jurisdiction     of    the     Dinagepore     district. 

The  procedure  to  be  followed  in  such  cases 

» laid  down  in  Section  285  of  Act  VIII.  of 

^859  and  the  Sections  which  immediately 

follow  ihat  Section . 

It  appears  that  the  Principal  Sudder 
Ameen  of  Burdwan,  on  the  application  of 
^  plaintiff,  decree-holder,  addressed  the 
J«lgc  of  Dinagepore,  directing  him  to  isspe 
w  order  under  Section  235  of  Act  VIII.  of 
'059.  prohibiting  the  judgment-debtor  from 

^  tS^**^  **'*  properties  situated  in  the 
Dmagepore  district.  No  application  was 
"2^  nndcr  the  provisions  of  Section  285, 
Jf^  no  certificate  was  forwarded  to  the 
^^Ottrt  by    which    the    decree-bolder,    the 


plaintiff,  wished  the  decree  to  be  executed. 
The  Judge  of  Dinagepore  issued  the  pro- 
hibitory order  under  Section  235,  and  inti- 
mated to  the  Principal  Sudder  Ameen  of 
Burdwan  that  he  had  done  so.  Subsequently, 
and  without  further  procedure  under  Section 
285  and  the  Sections  following  it,  and  with- 
out further  attachment,  the  properties  in 
dispute  were  put  up  for  sale  and  purchased 
by  the  plaintiff.  A  certificate,  however,  un- 
der the  provisions  of  Section  259,  was  not 
granted  to  the  plaintiff,  and  therefore  there 
has  been  no  valid  transfer  of  the  right,  title, 
and  interest  of  the  defendant  in  the  pro- 
perty sold.  ( Vide  the  latter  portion  of  Section 
259O  Possession  also  was  not  given  to  the 
plaintiff. 

Subsequently,  the  defendants,  who  had 
obtained  a  decree  in  the  Moorsheda- 
bad  Court  against  the  same  judgment- 
debtor,  viz.,  Judoonath  Sandyal,  applied 
in  the  manner  laid  down  by  the  Code 
under  Section  285,  obtained  the  attachment 
and  sale  of  the  properties  in  dispute,  became 
the  purchasers  thereof,  and,  on  obtaining  a 
certificate  of  their  title,  were  duly  put  in 
possession. 

The  question  before  us  is  this,  which  sale 
is  to  prevail } 

We  are  of  opinion  that  the  sale  under 
which  the  plaintiff  purchased  is  invalid,  and 
that  the  purchase  by  the  defendants  must 
prevail. 

The  provisions  of  Section  285  were  not 
carried  out.  The  plaintiff,  who  had  ob- 
tained a  decree  in  the  Burdwan  Court,  which 
could  not  be  executed  within  the  jurisdic- 
tion of  that  Court,  whose  duty  it  was  to 
execute  the  same,  made  no  application  to 
that  Court  in  the  manner  laid  down  in 
Section  285.  No  copy  of  the  decree  or 
certificate  that  satisfaction  of  the  decree 
had  not  been  obtained  by  execution  within 
fhe  jurisdiction  of  the  Burdwan  Court  was 
forwarded  to  the  Dinagepore  Court,  within 
whose  jurisdiction  the  properties  against 
which  the  plaintiff  desired  execution  are 
situated. 

The  Dinagepore  Court,  instead  of  pro- 
ceeding according  to  the  rules  laid  down  for 
execution  of  decrees  referred  by  another 
Court,  proceeded  to  sell  without  further 
attachment,  and  without  conforming  to  the 
procedure  laid  down  in  Section  285  and  the 
following  Sections.  Such  a  sale  is  clearly 
illegal.    This  view  is  supported  by.  a  deci- 

e 


390 


Civil 


THE  WEEKLY  REPORTER. 


Rnlijtgs. 


[Vol.  IX, 


sion  published  in  the  Weekly  Reporter, 
Volume  VIIL,  page  3  lo,  in  a  case  which  is  on 
all  fours  with  the  present  case.  The  plaint- 
iff is  not  in  the  position  of  a  stranger  who 
purchases  without  any  responsibility  for  the 
regularity  of  the  proceedings  prior  to  the 
sale,  and  as  such  entitled  to  consideration, 
for  she  is  the  representative  of  the  decree- 
holder,  and  it  was  incumbent  upon  her  to 
observe  all  the  formalities  required  by  the 
law.  It  is  a  somewhat  curious,  coincidence, 
that  in  a  case  in  which  this  plaintiff  was  the 
decree-holder,    published   at  Volume  VII., 


The  26th  March  1868. 


Present : 

The  Ilon'hle  L.  S.  Jackson  and  C, 
Hobhouse,  Judges. 

Limitation— Subsequent  proceeditts:s  cannot 
revive  an  extinct  decree— Petition  to  restore 
execution-proceedings— Section  207,  Code  of 
Civil  Procedure. 

Case  No.  627  of  1867. 
Weekly     Reporter,     page    267,     she     was ' 

distinctly  informed  by  this  Court  how  j  Miscellaneous  Appeal  from  an  order  passed 
an  attachment  of  property  situated  in  '  by  the  Judge  of  Backergunge,  daied  the 
another  district  than  that  in  which  the  ^ 
decree  is  passed  must  be  made.  ' 


2Sth  September  i86f. 


The  Principal  Sudder  Ameen  seems  to 
consider  that  the  defendants  have  not  been 
injured  by  these  irregularities,  and,  therefore, 
they  are  not  entitled  to  object.  The  Section 
apparently  relied  upon  by  the  Principal  Sudder 
Ameen,  although  he  does  not  quote  it,  is 
Section  256.  That  Section  refers  to  objec- 
tions by  judgment-debtors  who  must  prove 
to  the  satisfaction  of  the  Court  that  they 
have  sustained  substantial  injury  by  reason 
of  such  irregularity  before  a  sale  can  be  set 
aside.  The  defendants  are  third  parties  who 
have  purchased  at  a  sale  regularly  condiict- 
ed  and  after  all  the  formalities  prescribed 
by  the  law  had  been  observed  by  them. 
Section  256  does  not  apply  to  their  case. 
It  is  idle  to  say  that  they  would  not  be  in- 
jured if  their  purchase  is  set  aside,  as  such 
purchase  represents  a  portion  of  the  money 
due  to  them  under  their  decree,  and  which 
the  judgment-debtor  may  have  no  other 
means  of  satisfying.  The  plaintiff  is  also 
unable  to  produce  her  title-deed,  the  certifi- 
cate of  sale',  under  which  alone  the  right, 
title,  and  interest  in  the  property  purchased 
passes. 

We  reverse  the  decision  of  the  Principal 
Sudder  Ameen  and  decree  this  appeal,  the 
result  being  that  the  plaintiff's  suit  is  dts- 


Ram   Dhun  Roy  and  others  (Judgmcnl- 
debtors),  Appellants, 


versus 


Khajah  Abdool  Gunnee  and  others  (Decree- 
holders),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and 
Sreenath  Doss  for  Appellants. 

Baboos   Onookool   Chunder  Mookerjee    and 
Chunder  Madhub  Ghose  for  Respondents. 

When  the  execution  of  a  decree  has  become  absolute- 
ly barred  by  limitation^  no  subsequent  proceeding, 
whether  permitted  by  inadvertence  of  the  Court  or 
by  the  silence  of  the  jud£^ment-debtor,  can  revive  the 
extinct  decree. 

Where  certain  execution-proceeding  had  been  struck 
off  the  file,  and  the  decree-holder  applied  that  they 
might  be  restored,  his  petition  containing  not  one  of 
the  particulars  set  forth  in  Section  307  of  the  Code  of 
Civil  Procedure,  it  was  held  that  his  application  was 
not  an  application  to  execute  the  decree  within  the 
meaning  of  the  Procedure  Code. 

Jackson,  J, — We  are  of  opinion  that  ihis 
case  clearly  falls  within  the  principle 
adopted  in  the  recent  Full  Bench  ruling  of 
this  Court,  which  is  not,  we  believe,  yet  re- 
ported, and  that  the  execution  of  this  dta^^i 
having  been  absolutely  barred  on  the  i6lh 
missed  with  costs  of  both  Courts,  bearing  |  April  1865,  no  subsequent  proceedings, 
interest.  whether  permitted  by  inadvertence  of  the 
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CoQrt  or  by  the  silence  of  the  judgment- 
debtor,  can  revive  that  which  had  been  ab- 
solutely extinct. 

The  last  effective  proceeding  taken  be- 
fore the  application  in  April  1865  was 
the  sale  which  took  place  at  the  instance 
«rf  the  creditor  in  January  1862  (it 
was  the  sale  of  property  belonging  to 
other  judgment-debtors),  and  which  was  con- 
firmed in  March  1862.  Intermediately 
between  those  proceedings  of  1862  and 
April  1865,  a  petition  on  the  part  of  the 
^decree-holder  was  lodged  in  the  Judge's 
Court  on  the  13th  December  1864.  That 
petition  set  forth  that  the  decree-holder  had 
allowed  the  execution-proceedings  to  be 
struck  off  the  file,  but  that  it  was  now  re- 
quisite for  him  to  take  some  measures  to  re- 
ceive the  amount  due  to  him  ;  and  he,  there- 
fore, prayed  that  his  case  "  might  be  re- 
itored  to  the  file."  It  seems  that,  upon  the 
recommendation  of  a  mohurir  of  the  Judge's 
office,  the  case  was  •*  restored  to  the  file,"  and 
an  order  was  made  that  notice  should  be 
served  on  the  debtor.  But  the  decree-holder 
took  no  further  step  whatever,  either  in 
parsuaoce  of  that  order  or  otherwise ;  and 
tbe  petition  in  question  was,  therefore,  with 
the  proceedings,  again  struck  off  the  file. 
Now,  if  that  petition  had  been  an  application 
within  the  meaning  of  the  Procedure  Code, 
for  execution  of  a  decree,  the  question  might 
bave  arisen  whether  it  was  a  bond-fide  appli- 
cation, and,  as  such,  a  proceeding  to  keep 
Jlie  decree  in  force  which  would  prevent 
^e  bar  of  limitation  from  taking  place. 

But  it  seems  to  us  quite  clear  that  this  peti- 
:  lion  could  not  be  so  designated.     Section  207 

■  of  the  Code  of  Civil  Procedure  provides  that, 

■  **whcn  any  person  in  whose  favor  a  decree 
I   lias  been  given  is  desirous  of  enforcing  the 

same,  he  shall  apply  to  the  Court  whose  duty 
*  His  to  execute  the  decree  either  in  person  or 
thtough  his  pleader  in  the  suit,  or  aome 
oiher  pleader  duly  appointed  to  act  for  him 
on  that  behalf;"  and  then  Section  213  pro- 
vides that  *'the  application  for  execution 
^  a  decree  shall  be  in  writing,  and  shall 
contain  in  a  tabular  form  the  following  par- 
ticulars, j'/2.,  the  number  of  the  suit,  the 
"^nies  of  the  parties,  the  date  of  the  decree, 
whether  any  appeal  has  been  preferred  from 
JJc  decree,  and  whether  and  what  adjustment 
^  the  matter  in  dispute  has  been  made 
^  oeiween  ihe  parties  subsequently  to  the 
^cree,  the  amount  of  the  debt  or  damage 
due  opon  it,  or  other  relief  granted  by  the 
decree,  the  amount  of  the  costs  (if  any  were 


awarded),  the  name  of  the  person  against 
whom  the  enforcement  of  the  decree  is 
sought,  and  the  mode  in  which  the  assist- 
ance of  the  Court  is  required,  whether  by 
the  delivery  of  property  specifically  de- 
creed, the  arrest  and  imprisonment  of  the 
person  named,  or  attachment  of  his  properly, 
or  otherwise,  as  the  case  may  be." 

Now,  this  Ijgt  portion  of  the  Section  is 
a  very  material  one,  because  the  requisition 
made  upon  the  Court  for  its  assistance  by 
way  of  delivery  of  property,  or  arrest  of 
person  named  or  attachment  of  property, 
would  be  an  excellent  indication  of  the  real 
intention  of  the  decree-holder  to  enforce  his 
decree ;  and  although  the  Court  might  not 
'be  inclined  to  look  rigidly  at  the  application 
to  see  whether  it  contained  the  whole  of 
the  particulars  set  forth  in  that  Section, 
it  would  undoubtedly  require  to  be  shown  that 
the  application  did  contain  some  essential 
particulars,  and,  above  all,  that  it  required 
the  assistance  of  the  Court  to  carry  out 
and  enforce  the  decree  by  means  there 
specified.  But  the  petition  to  which  refer- 
ence is  made  in  this  case  contained  not  one 
single  particular  of  those  set  forth  in  the 
Section  cited. 

It  merely  states  :  "  My  execution-case  has 
been  struck  off;  I  ask  the  Court  to  re-place  it.  * 
This  was  filed  apparently  with  some  vague 
intention  of  subsequently  moving  the  Court 
to  make  a  further  order.  But  whatever  the 
intention  of  the  party  may  have  been,  he 
carried  it  no  further,  and  no  application  to 
execute  the  decree  was  made  at  that  time. 
It  seems,  therefore,  to  us  quite  clear  that  no 
proceeding  had  taken  place  within  three  years 
next  before  April  1865,  in  respect  to  which 
question  could  arise  whether  or  not  that  pro- 
ceeding was  bond  fide. 

We  think,  therefore,  the  execution  was 
and  is  barred,  and  the  decree-holder  cannot 
proceed.  The  appeal  must  be  allowed,  and 
the  decision  of  the  Court  below  reversed 
with  costs. 
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The  26th  March  1868. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Remand  — New  evidence  —  Special  appeal— 

Bona  fides. 

Case  No.  1927  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  23rd 
May  186'/,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  Manick- 
gunge,  dated  the  2jth  March  1866, 

Ram  Sunkur  Sein  and  another  (Defendants), 

Appellants^ 

versus 

Nilkant  Biss^as  (Plaintiff),  Respondent, 

Mr,  J,  S.  Rochfort  and  Baboos  Mohinee 
Mohun  Roy  and  Nuleet  Chunder  Sein 
for  Appellants. 

Baboo  Bungshee  Dhur  Sein  for 
Respondent. 

In  a  case  remanded  for  a  Bnding  as  to  whether  a 
confirmatory  pottah  had  been  really  given  or  not,  it 
was  held  that,  as  the  order  of  remand  did  not  restrict 
the  Judge  to  the  evidence  on  the  record,  he  was  at 
liberty  to  examine  witnesses  who  were  in  Court. 

Held  also  that,  as  the  bona  fides  of  the  grantor  was 
before  the  Court,  or  might  have  been  if  defendant's 
pleader  had  examined  him,  defendant  could  not  appeal 
specially  on  the  ground  of  the  want  of  a  finding  on 
the  point. 

Kemp,  J, — This  case  was  remanded  for 
the  Judge  to  find  whether  the  confirmatory 
pottah  said  to  have  been  granted  by  Essan 
Chunder  was  really  given  or  not,  and  to 
decide  the  case  accordingly. 

The  Judge,  after  remand,  took  the  evi- 
dence of  Essan  Chunder  and  two  other  wit- 
nesses, and  found  that  the  confirmatory 
pottah  had  been  given  and  decreed  accord- 
ingly. 

In  special  appeal  it  is  contended,  first, 
that  the  Judge  ought  to  have  found  whe- 
ther Essan  Chunder  granted  the  pottah  in 
good  faiih ;  second,  that  the  Judge  was 
wrong  in  admitting  new  evidence  when  the 
order  of  remand  contained  no  such  direc- 
tion. The  third  ground  is  a  new  one,  not 
arising  out  of  the  order  of  remand  or  the 
previous  contention  between  the  parties. 

We  will  take  the  second  point  first.  The 
order  of  remand  does  not  restrict  the  Judge 
to  the  evidence  on  the  record.  The  wit- 
nesses apparently  were  in  Court,  and  the 
Judge  was  clearly  at  liberty  to  examine 
them,  particularly  the  grantor  of  the  pottah, 
Essan  Chunder. 


The  special  appellant's  pleader  admits 
that  his  client's  pleader  in  the  Court  below 
cross-examined  Essan  Chunder  and  the  two 
other  witnesses. 

The  bona  fides  of  Essan  Chunder  was, 
therefore,  before  the  Court,  or  might  have 
been  so,  if  the  special  appellant's  pleader 
had  examined  him  on  this  point. 

The  special  appeal  is  dismissed  with  costs 
and  interest. 


The  26th  March  1868. 

Present :  • 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Enhancement  of  rent— Mode  of  ascertaining^  a 

fair  rate. 

Case  No.  1942  of  1867  under  Act  X.  of 

1859. 
Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ijth  May 
tSdy,  affirming  a  decision,  passed  by  the 
Deputy  Collector  of  that  District^  dated 
the  28th  February  i86y. 

.     Amanoollah  (Defendant),  Appellant, 

versus 

Ram  Nidhee  Ghose  and  others  (Plaintiffs), 

Respondents, 
Baboo  Goopeetuith  Mookerjee  for  Appellant. 

Baboo  Anund  Chunder  Ghosal  for 
Respondents. 

That  the  value  of  produce  is  said  generally  to  have 
doubled  or  trebled  is  not  a  sufficient  reason  for  doob- 
ling  the  rate  of  rent,  except  where  new  rates  of  rent 
are  not  to  be  found.  The  best  mode  of  ascertaining^  a 
fair  rate  is  by  finding  what  rate  is  paid  by  similar 
ryots  for  similar  lands. 

Jackson,  J, — This  case  must  be  remanded 
to  the  Judge  to  determine  what  is  a  fair  and 
equitable  rate  on  some  certain  data.  The 
Ameen's  report  must  be  considered,  and  the 
Deputy  Collector's  reasons  for  increasing 
the  rates  fixed  by  the  Ameen  must  also  be 
considered  by  the  Judge.  The  best  mode 
of  ascertaining  a  fair  rate  of  rent  is  to  find 
what  rate  is  paid  by  other  similar  ryots  for 
similar  lands.  In  this  case,  the  Judge  has 
supported  the  Deputy  Collector  in  doubling 
the  rate  of  rent  solely,  because  the  value  of 
produce  is  said  generally  to  have  doubled  or 
trebled.  This  is  not  sufficient,  although  this 
principle  may  be  applied  in  certain  cases,  viz,, 
where  new  rates  of  rent  are  not  to  be  found ; 
it  should  not  be  applied  where  direct  evidence 
to  new  rates  of  rent  can  be  obtained.  The 
Judge  has,  however,  given  no  good  reason 
for  upholding  the  Deputy  Collector's  deci- 
sion. 
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The  26th  March  1868. 

Present  : 

The  Honble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges. 

Jurisdiction— Section  iz,  Act  XXIII.,  i86z— Re- 
sunption-ikroceedings— Suit  to  recover  pos- 


Case  No.  68  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen   of  Sarun,* 
dated  the  22nd  December  1866, 

Maharajah  Rajenderpertaub  Sahee  and 
another  (Plaintiffs),  Appellants, 

versus 

Kamput  Tewaree  and  others  (Defendants), 

Respondents, 

Messrs.  R.  T,  Allan  and  R,  E,  Tiuidale 
and  Baboo  (Jnnoda  Pershad  Banerjee 
for  Appellants. 

BahoQs  Romesh  Chunder  Mi  tier  and   Sree- 
nath  J)oss  for  Respondents. 

In  a  suit  til  recover  possession  of  land  according  to 
acntain  boundary-line  laid  down  by  the  resumption^ 
inthorities,  in  which  the  f^wer  Court  held  that  it  had 
•0  jurisdiction  to  try  the  case  as  a  regular  suit,  but 
that,  under  Section  if>  Act  XXIII.,  1861,  it  involved 
Bitter  For  adjudication  in  the  execution  department 
«Jyi  it  was— 

Held  that  the  Lower  Court  was  wrong,  because  the 
'ctrec  in  the  execution  of  which  the  disputed  demar- 
caliM  had  to  be  made  was  that  of  the  Special  Comrois- 
*ttocr,  the  subject-matter  of  the  litigation  being  the 
Rfht  of  Government  to  assess  land  heretofore  not 
i^^Blxd;  whereas  in  this  case  Government  was  not  a 
puty,  and  the  subject-matter  was  totally  different. 

Vol.  IX. 


Barley,  J, — This  is  a  suit  to  recover 
possession  of  600  beegahs  of  land  according 
to  a   certain   boundarv-Iine    laid    down   bv 

m  m 

Deputy  Collector  Khyrut  AH  Khan,  on  the 
26th  February  1852,  followed  by  a  proceed- 
ing of  the  Collector  on  the  24th  January 
1853,  of  the  Special  Commissioner  on  the 
loth  January  1854  and  ist  April  1859,  of 
the  Assistant  Collector,  Mr.  Barlow,  on  the 
i6lh  February  1859,  all  having  reference 
mainly  to  a  map  of  Hur  Sahee  Ameen. 

The  case  of  the  defendant  was  that 
limitation — both  special  and  general — barred 
the  suit.  Apparently  the  order  of  the  Special 
Commissioner  of  28th  March  i860  is  taken 
by  defendant  as  plaintiff's  cause  of  action. 
Defendant  also  pleaded  that  this  suit  involv- 
ed a  matter  for  execution,  and  not  for 
regular  suit ;  also  that  it  is  res  adjudicata 
by  the  Judge's  decision  of  the  i3ih  May 
1847,  and  so  barred  under  Section  2,  Act 
VIII.  of  1859;  and  on  the  merits  that  the 
boundary-line  had  been  properly  demarcated 
by  Mr.  Reily,  Deputy  Collector,  on  the  i  ith 
April  1862.  and  by  orders  of  the  Judge, 
dated  27th  April  and  12th  December  1864. 

The  Lower  Court  has  held  that  there  was 
no  jurisdiction  in  the  Civil  Court  to  try  the 
case  as  a  regular  suit,  but  that,  under  Section 
II,  Act  XXIII.  of  186 1,  it  involved  a  matter 
for  adjudication  in  the  execution  department 
only,  but  at  the  same  time  a  Lower  Court 
has  held  on  the  merits  that  Mr.  Reily's 
proceeding,  which  plaintiff  sues  to  have  set 
aside,  is  right,  and  therefore  the  Lower  Court 
dismissed  plaintiff's  case. 

A  regular  appeal  on  both  the  above 
points  has  come  before  us.  In  respect  to 
the  Civil  Court  having  no  jurisdiction  on 
account  of  the  matter  being  one  to  be  ad- 
judicated between  the  parties  in  execution 
under  Section  11,  Act  XXIII.  of  1861, 
we  cannot  concur  with  the  Lower  Court, 
because  the  decree  in  the  execution  of 
which  the  disputed  demarcation  had  to  be 
made  was  that  of  the  Special  Commissioner, 
viz.y  Oovernment  on  the  on^  part  versus 
the  party  on  the  record  as  in  possession  on 
the  other.  The  subject-matter  of  the  litiga- 
tion was  the  right  of  Government  to  assess 
land  heretofore  not  assessed.  In  this  case, 
however,  Government  is  not  a  party,  and  the 
subject-matter  is  (as  before  shown)  totally 
different. 
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The  27th  March  186S. 


Ilameeda  liibee  and  others,  Appellants^ 


Present : 


The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges, 

Jurisdiction— High  Court— Appeals. 
Case  No.  615  of  1867. 


versus 


Noor  Bibee,  Respondent, 

Bahoo  Anund  Gopal  Palcct  for  Appellanls- 

Ihiboo  Poor  no  Ch  under  Shorn  e  for 
Respondent. 

In  a  case  in  which  a  Jiidjje  refused,  on  ihe  j:rri>unJ  <»f 
want  of  competency,  to  entertain  a  petition  which  aNked 

Miscellaneous  Appeal  from  an  order  passed  \^:^^  j^,  ^p^^ji  ^  cenificate  granted  by  him  under  Act 


by  the  Judge  of  Chittagongy  dated  the  ^th 


geof 
18O7. 


September  moj. 

Mahomed  Busheeroollah  Chowdhry, 
Appellant^ 

versus 

Ramkant  Chowdhry  and  others, 
Respondents, 

Baboo  Sreenaih  Banerjee  for  Appellant. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

The  general  powers  of  the  High  Court  do  not  enable 
it  to  hear  an  appeal  from  an  order  of  a  Zlllah  Judge 
refusing  to  "  rectify  "  a  decree. 

Jackson,  J. — This  is  an  appeal  against  an 
order  of  the  Zillah  Judge  *'  refusing "  (I  use 
the  words  of  fhe  vakeel  for  the  appellant) 
"to  rectify  a  decree"  under  which  his  client 
was  unable  to  pay  certain  costs.  The  appel- 
lant's vakeel  has  been  asked  to  point  out  under 
what  provision  of  law  an  appeal  lies  against 
such  an  order.  He  was  unable  to  do  so,  and 
suggests  only  that  the  appeal  may  be  enler- 


XXVI.  of  1S60,  as  having  been  obtained  by  fraud,   it 


was — 


IIkld  that  it  is  a  power  inherent  in  every  G>urt  of 
Justice,  on  finding  that  an  nrdir  h^s  been  obtained 
from  it  by  fraud  and  mi^  representation,  and  that,  if  Cfus 
real  facts  had  been  known  to  the  Court,  it  would  •»*.»< 
Jiave  acted  in  the  matter,  to  recall  the  order  made  in 
ignorance  of  the  true  circumstance?  bv  reason  of  tVie 
misrepresentation  alleged. 

fackson.J. — Tins  is  a  peliiion  by  Hameeda 
Bibee  and  others,  complaining  of  the  gram 
of  a  ceilificaie  by  the  Zillah  Judge  of  the 
24-Pergunnah3  to  Noor  Bibee  in  respect  of 
the  estate  of  Faizoollah,  deceased.  It  appears 
that  Noor  Bibee.  dcsciibing  herself  as  a  re- 
sident of  the  24-Pergunnahs,  and  as  the  widow 
of  this  Faizoollah,  applied  to  the  Judge  of  that 
district  for  a  certificate  under  Act  XXVII.  of 
i860,  and  the  Judge,  I  presume,  after  taking 
the  various  steps  prescribed  by  that  Act, 
granted  to  Noor  Bibee  the  certificate  in  August 
1867.  Very  shortly  after  the  granting  of  ihe 
certificate,  the  present  petitioners  came  before 
the  Judge,  and  represented  10  him  thai  the  said 
certificate  had  been  obtained  from  his  Court 


tained  under  the  general  powers  of  this  Court,    h     ^,^^^^    inasmuch   as    neither    was    the 


We  find  those  powers  not  sufficiently  cxten 
sive  to  enable  us  to  hear  this  appeal. 

We,  therefore,  dismiss  it  with  costs. 


The  27th  March  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges. 

Cancellation  of  certificate  under  Act  XXVII., 
i860— Inherent  power  of  Courts— Misrepre- 
sentation. 

Case  No.  504  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24'Pergunnahs.  dated 
the  6th  September  i86y. 


deceased  Faizoollah  a  person  whose  or- 
dinary place  of  abode  was  within  the 
24-Pergunnahs,  nor  was  Noor  Bibee,  as 
she  alleged  herself  to  be,  the  wife  of 
Faizoollah ;  and  upon  this  allegation  ihey 
prayed  the  Zillah  Judge  to  enquire  into  the 
matter,  and  to  recall  the  certificate  granted 
to  Noor  Bj^bee. 

The  Judge  in  h*s  decision,  dated  the  6ih 
September  last,  held  that  it  was  not  competent 
to  him  to  entertain  the  application,  inasmuch 
as  the  Act,  viz..  Act  XXVII.  of  i860,  does 
not  authorize  the  Zillah  Court  to  cancel  a 
cenificate  once  given.  The  Judge  obseivcd 
that  the  applicant  must  either  institute  a  suit 
to  set  aside  the  certificate,  or  lie  must  obtain 
from  the  High  Court  an  order  which  wouM 
authorize  his  Court  to  re-open  the  luatler ; 
and  he  accordingly  rejected  the  application. 
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It  is  not  quite  clear  what  order  the  Judge 
meant  that  the  petitioners  should  obtain  from 
this  Court,  which  would  authorize  him  (the 
Zillah  Judge)  to  reopen  the  matter.  I  do  not 
find  in  Section  6  (which  stales  under  what 
circumstances  ihe  Sudder  Court  mav  inter- 
fcrc  with  orders  made  by  the  District  Court) 
any  provision  which  precisely  meets  the 
present  case.  The  j-.eiiiion  now  before  us 
is  not  brought  forward  by  way  of  appeal 
a.i^inst  the  Zillah  Judge's  order,  so  much  as 
bv  way  of  application  with  a  view  to  this 
Court  granting  a  fresh  certificate,  or  other- 
wm  interfering  in  the  maiter.  We  know 
at  present  nothing  of  ihe  merits  of  this 
case ;  the  matter  has  not  gone  beyond  a  mere  j 
allegation  on  the  part  of  the  peiiiioners.  It  is 
manifest,  however,  that  if  ihat  allegation 
l»e  true,  and  if  the  deceased  Faizoollah* 
had  a  fixed  place  of  residence  within  the 
imvn  of  Calcutta,  and  not  within  the  24- 
Perjjunnabs.  that  the  Zillah  Court  of  the  , 
24-Pergunnahs  would  have  no  jurisdiction  ' 
to  grant  a  certificate  in  respect  of  his 
estate,  but  neither  would  this  Court  itself 
possess  any  such  jurisdiction.  It  seems  to 
me,  however,  that  the  Zillah  Judge  has  taken 
loo  contracted  a  view  of  his  own  powers  in 
respect  of  the  application  made  to  him.  It ' 
^cems  to  me  a  power  inherent  in  all  Courts  ; 
of  jnstice,  on  finding  that  an  order  has  been 
(Stained  from  the  Court  by  fraud  and  mis- 
representation, and  that  the  true  facts  are  , 
such  that,  if  they  had  been  known  to  the 
Court,  the  Court  would  not  have  acted  in 
the  matter,  for  the  Court,  on  being  satisfied 
of  such  fraud,  to  recall  the  order  made  in 
ignorance  of  the  true  circumstances  by 
reason  of  the  misrepresentation  alleged. 

It  is  true  that  Act  XXVII.  of  i860 
makes  no  provision  for  the  withdrawal  of  a 
cenificate  granted  by  the  Civil  Judge  ;  but  ' 
if  it  were  necessary  to  bring  this  matter 
within  the  written  provisions  for  procedure 
of  Courts  in  this  country,  it  seems  probable 
'bat  the  Zillah  Judge,  on  the  complaint  of 
1  person  aggrieved  by  his  order  in  granting 
this  certificate,  might  review  the  order 
«^hich  he  had  made,  and  thereupon  might 
recall  the  certificate.  I]ut  whether  the 
Zillah  Judge  might  have  acted  under  the 
rales  relating  to  review,  or  under  the  general 
pOtfer  that  1  have  spoken  of,  I  entertain  no  i 
<^onbl  ihat  he  might  so  deal  with  his 
fi^st  order,  and  ought  to  do  it  on  being  satis- ' 
W  of  the  fraud  which  had  been  practised.     ; 

I  think,  therefore,   the   Zillah  Judge,  on  { 
receiving  the  petition  of  Hameeda  *13ibee  and 


others,  ought  to  have  immediately  called 
upon  the  petitioners  to  substantiate  their 
allegations  by  affidavit  or  other  proof.  He 
should  thereupon  have  summoned  the  holder 
of  the  certificate,  and,  after  due  inquiry  into 
the  circumstances,  have  passed  such  orders 
as  the  case  might  seem  to  demand. 

I  do  not  know  that,  under  the  circum- 
stances stated,  we  can  make  an  order  which 
shall  be  binding  upon  the  Zillah  Judge,  re- 
quiring him  to*  act  as  I  have  stated ;  but  I 
am  quite  satisfied  that  after  the  expression 
of  our  opinion  to  this  effect,  the  Zillah  Judge 
will  not  hesitate  to  do  that  which,  in  our 
opinion,  he  ought  to  do.  and  to  consider  the 
circumstances. 

If,  contrary  to  our  expectations,  the  Judjje 
should  again  refuse  to  act,  the  petitioner,  if 
so  advised,  may  make  a  further  application  to 
this  Court. 


The  27th  March  1868. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges, 

m 

Stamp— Suit  for  resumption  of  Lakheraj— CI. 
(d),  Section  11,  Schedule  B,  Act  X.,  1862. 

Case  No.  2371  of  1867. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Moorshedabad,  dated  the  2Sth 
July  iS6yy  affirming  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2'/th  ilay  iS6y, 

Gopee  INIohun  Mojoomdar  (Plaintiff), 
Appellant^ 

I  eisus 

Mr.  J.  H.  Mackintosh,  I^Ianagcr  on  the  part 
of  the  Bengal  Coal  Company  (Defendant)^ 
Respondent. 

Baboos  Romesh  Chunder  Milter  and  Nil 
Monee  Sein  for  Appellant. 
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Baboo  Bhoivanee  Churn  Duil  for 
Respondent. 

A  suit  to  resume  lands  claimed  as  lakhera}  falls  in 
respect  of  stamp-duty,  under  Clause  {d)y  Section  ii. 
Schedule  B  of  Act  X.,  1862. 

The  term  *'  revenue"  in  Clause  (</)  must  be  read  as 
meaning  revenue  or  rent ,  whether  to  Government  or  to 
a  zemindar. 

Macpherson,  J, — The  question  in  this 
special  appeal  is,  whether  the  Lower  Court 
is  right  in  holding  that  the  suit  has  been 
improperly  valued,  and  that  the  stamp-fee 
paid  is  less  than  it  ought  to  have  been. 
The  Lower  Court  held  that  the  suit  was 
substantially  *  one  for  the  resumption  of 
lands  claimed  to  be  held  as  lakheraj,  and 
that,  as  such,  the  suit  falls  under  Clause  (li) 
of  Section  1 1  of  Schedule  B  of  Act  X.  of 
1862,  under  which  Clause  the  suit  should 
have  been  valued  at  eighteen  times  the  ag- 
gregate annual  rents  payable  by  the  ryots. 
In  special  appeal  it  is  contended  that  the 
suit  was  one  which  properly  fell  under 
Clause  (^),  and  therefore  was  rightly 
valued. 

We  think  that  the  Lower  Court  was 
right,  and  that  the  plaint  did  not  bear  a 
proper  stamp.  The  suit  was  substantially  a 
suit  to  resume  lands  claimed  to  be  held  as 
lakheraj,  although  this  does  not  appear  on 
the  fac^ofthe  plaint.  The  plaint,  in  fact, 
discloses  no  cause  of  action,  and  is  in  itself 
bad.  It  alleges  that  the  defendants,  being 
in  .possession  of  the  lands  in  dispute  by 
right  of  a  jote,  had  not  executed  a  kuboohut, 
and  thereupon  the  plaintiff  instituted  a  suit 
under  Act  X.  of  1859  for  a  kuboohui ;  and 
that  that  suit  was  dismissed,  the  Revenue 
Courts  holding  that  no  rent  was  paid  for  the 
land.  The  plaint  concludes  to  the  following 
eflPect :  "  Hence  I  bring  this  suit  to  declare 
my  right  to  these  lands,  and  for  posses- 
sion.*' 


There  is  no  doubt  thatnhe  suit  was  in- 
stituted for  the  one  object  of  setting  aside 
the  lakhera j  title  set  up  by  the  defendants; 
and  we  have  but  little  doubt  that  the  plaint 
was  framed,  as  it  has  been,  merely  with  a 
view  of  evading  the  Stamp  Law. 

Then  it  is  said  that,  even  supposing  it  is  a 
suit  to  resume  the  land,  and  to  have  it  declared 
that  the  lakhera;  title  set  up  by  the  de- 
fendants is  invalid,  the  case  siilf  falls  under 
Clause  {e),  and  not  Clause  ((/j.  It  is  argued 
ijjat  the  word   **  revenue"   in    Clause   (</) 


must  be  construed  as  meaning  "  revenue  to 
Government,"  and  that  this  is  apparent  from 
the  fact  that  *•  revenue  to  Government "  is 
the  term  used  as  Clauses  (a),  (^),  and  {c\  to 
which  Clause  {<l]  is  to  be  considered  as  a 
mere  sequel.  But  we  think  that  (app1yin<; 
the  ordii^ary  rules  of  construction)  tlic  fact 
of  the  words  **  to  Governrrtent "  being  omitted 
in  Clause  {d)  shows  that  it  was  not  intended 
that  the  word  "revenue,**  as  used  in  that 
Clause,  shouKI  be  limited,  as  it  was  limi'ed 
in  {a\  {b),  and  (r) ;  and  that  the  word  *•  reve- 
nue'' in,  Clause  (d)  must  be  read  as  meaning 
revenue  or  rent  to  Government,  or  to  a  zemin- 
dar, or  to  any  other  I'erson. 

In  this  view  we  are  confirmed  by  the 
language  which  we  find  was  used  in  the 
corresponding  Clause  in  the  oKl  Stamp  Law, 
•Regulation  XI.  of  1829.  The  words  used 
there  are:  **  In  suits  for  lakheraj  Und^i, 
*'  /.  e  y  lands  not  paying  revenue  to  Govern- 
'*  ment,  the  value  shall  be  assumed  at 
"  eighteen  limes  the  amount  of  annual  rent." 
As  the  words  '*  to  Government "  existed  in 
the  old  Clause,  and  are  omitted  in  the  new, 
we  cannot  but  presume  that  the  omission 
was  intentional. 

We   think   that  this  appeal  ought  lu    be 
di> missed  with  costs. 


The  2Sih  March  1868. 


Present  : 


The  llon'ble  Sir  Barnes  Pcaccck,  A7., 
Chief  Justice,  and  the  llon'ble  C.  Hob- 
house,  Judge. 

Coostruction— Bill  of  lading^-Claisis  reqatred 
to  be  made  in  Calcutta. 

Reference  to  the  High  Court  by  the  Record^ 
er  of  Rangoon^  dated  the  tjth  February 
1S6S. 

Mahomed  Ismailjce  Nada,  Plaintiffs 

versus 

The  British  India  Steam  Na\Mgation  " 
Company,  Defendants. 


I 


Where  a  bill  of  lading  contained  a  clanre  to  tho 
followinfr  effect  :  ••  Any  claim  for  shot  I  deKvery  or 
c^aroagc  done  to  goods  and  all  other  daims  \khal«u. 
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ever  L»  be  made  at  the  port  of  Calcutta,  and  at  no  other 
I  purt,  and  the  goods  arc  shipped,  and  this  bill  of  lading 
.    <;janted  subject  to  this  express  condition  " — it  was  held 

by  ti)e  Recorder  of  Kanj^oon  to  operate  so  as  to  make  the 

pah.Tr'.n^  of  a  claim  in  Calcutta  a  condition  precedent 

to  a  >uit  u\  hi^  C  ourt. 

H^LD  by  the  Hijjh  Court,  that  this  opini<)n  i^  correct. 
V2d  that  a  buit  for  short  de]i\eiy  under  the  b  II   of 

\     \iiix\%  cannot  be   maintained  without   a   claim  being 

I 

\     niiic  ia  Calcutta. 

Gw. — Ix  this  case  the  plaimilY  is  ilie 
i  consignee  of  certain  goods  shipped  ai  Calciit- 
1    la  under  a  bill  of  lading  A. 

!  The  goods  consisted  of  a  number  of  pack- 
ages :  one  of  which,  marked  A.  M.  A.  was  not 
leiivered.  Kvidcncc  has  been  given  of  its 
value,  and  it  is  shewn  to  have  been  priced 
in  the  invoice  at  Calcutta  at  494  rupees," 
h«  that  its  market -value  in  Rangoon  is 
Rupees  619-6-0.  The  main  question  in  this 
case  is  one  of  law,  that  is  to  say,  what  is 
the  effect  of  a  clause  in  the  bill  of  lading 
»*bich  is  worded  as  follows  : — 

"Any  claim  for  short  delivery  of  or  dam- 
"aj^e  done  to  goods  and  all  other  claims 
"whatsoever  to  be  made  at  the  port  of  Cal- 
•'cuua.  and  at  no  other  port,  and  the  goods  • 
*' are  shipped,  and  this  bill  of  lading  granted 

*  iuhjeci  to  this  express  condition. *'  'rhi> 
clause  gave  rise  to  the  jfid  and  7/-^/  issues 
»n  ihe  ca.se.  The  jrti  issue  is  decided  by 
an  admission  on  the  part  of  the  Advoc.uc  for 
the  plaintiff  that  no  claim  has  been  made  in 
^.alcuaa  in  respect  of  the  lost  case  A.  M.  A. 

The  issue  now  in  (lueslion  is  as  follows  : — 

No.  2:  **Is  the  clause  or  note  at  the  foot 
*'cf  the  bill  of  lading  and  relied  upon  by 
"the  defendants,  a  bar  to  the  present  suit, 
"or  docs  it  operate  so  as  to  make  the  pre- 
"fcmngof  a  claim  at  the  port  of  Calcutta  a  I 
"condition  precedent  to  the  right  to  bring  | 

*  an  action  in  this  Court } ' 

The  same  quertion  arose  in  another  case  1 
ined  in  appeal  before  Mr.  Justice  Norman  and 
Mr.  Justice  Scton-Karr  in  Calcutta  (decided 
»«h  Jane  1867,  repotted  in  8   Sutherland's 
Weekly  Reporter,  page  35)  in  which  Ebrahim  i 
Moosnm  was  plaintiff,  and  the  present  defend-  I 
»nt$  weie  defendants  and   appellants.      In  \ 
^  case  Mr.   Peterson  for  the  defendants 
appears  to  have  revived  before  the  Court  of 

Appeal  acontenlion  taken  and  overruled  by  the 
Recorder,  that  no  suit  would  lie  at  all  in  this 
Court  on  a  bill  of  lading  of  the  present  form 
inconsequence  of  the  clause  in  question  ;  and 
Ihe  Court  of  Appeal  intimated  an  opinion  , 


f 
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i  that  "  the  clause  was  not  meant  to  bar  suits 

I  ''in  Courts  other  than  those  at  Calcutta, 
"  but  simply  to  provide  ihAt  claims  :>hould 
"  not  be  made  against  agents  of  the  Cofn- 
''  pany  at  the  out-ports,  and  that  it  was  not 

•  **  intended  to  interfere  with  the  retnedies  of 
'*  the  claimant  to  enforce  his  claim  after  it 

,  "  should  have  been  made." 

:      This  appears  to  me  to  be  a  direct  decision 

I  on  the  point  taken  by  Mr.  Peterson  and  in 

'  the  Court  below  ;  and  their  Lordships,  more- 

I  over,  j;o  on  to  overrule  a  further  objection 

of     Mr.     Peterson's     that     there     was     no 

I  evidence  that  a  claim  had  been  made,  because 

:  they  say,  if  this  objection  had  been  taken  in 

the  Court  below,  the  respondent  might  have 

withdrawn    his    suit,    made    his    claim    in 

Calcutta,   and   sued  again.      Kvidenlly  this 

decides    that    the    making    of   a   claim   in 

Calcutta  is  a  condition  precedent  to  a  suit  in 

this  Court,  and  this  settles  the  case  upon  the 

second  issue,  and   I  must  decide  that  it  be 

dismissed  with  costs. 

As,  however,  the  C\)unsel  for  the  parties 
wish  it,  I  will  refer  the  case  10  the  High 
Court  at  Calcutta,  under  Section  22  of  the 
Recorder's  Act. 

Judgment  of  ihe  High  Court, 

Peacock,  C.  J. — We  are  of  opinion  that 
the  opinion  expressed  by  the  learned  Record- 
er is  correct,  and  that  a  suit  for  short  delivery 
under  the  bill  of  lading  cannot  be  maintained 
without  making  a  claim  in  Calcutta. 

It  is  unncccss.iry  to  dc:crmine  whether  a 
suit  would  lie  at'  Rangoon,  if  a  claim  in 
such  a  case  made  at  Calcutta  should  be 
rejected. 


The  28ih  March  1S68. 
Present  : 

The  Ilon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Uon'ble  C.  Hobhouse, 
Judge, 

Limitation  —  Applications  for  new 

trial. 

Reference  to  the  High  Court  l)v  the  Officiate 
in^  Judge  of  ihe  Court  of  Small  Causes 
at  Kishnaghur,  dated  the  rsth  February 
1868.  ^ 
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Pran  Kisto  Banerjee  (Plaintiff),  Judgment' 

debtor^ 

versus 

Nuzimooddeen  alias  Rojin  Tarfdar  (Defend- 
ant), Decree-holder, 

A  suit  was  dismissed  witli  costs  in  a  Court  of  Small 
Causes,  after  which  an  application  for  a  new  trial  was 
rejected,  and  subsequently  another  application  was 
mide  for  a  new  trial  and  referred  by  the  Judge  to  the 
High  Court,  the  result  being  rejection  of  the  application. 
After  this  defendant  applied  for  execution  for  the  costs. 

Held  that  the  decree  became  final  and  conclusive 
when  the  J udpfe  rejected  the  iast  application  in  a'-cord- 
ance  with  the  decision  of  the  High  Court,  limitation 
l>eginning  to  run  from  the  date  of  such  rejection. 

Case, — The  facts  connected  with  this 
case  are  these  :  The  present  decree- holder 
was  defendant  in  the  original  case  (an  action 
on  a  bond),  which  was  dismissed  on  i6ih  May 
1863  ;  and  application  for  a  new  trial  was 
rejected  on  i6th  June  1863.  Another 
application  for  a  new  trial  was  preferred  on 
12th  ^lay  1864  on  a  stamp  of  the  full  value 
required  in  a  suit  for  the  amount  claimed. 
This  application  professed  to  be  made  under 
Section  376  of  Act  Vlll.  of  1859.  It  was 
rejected  on  i6th  September  1864. 

Again,  on  the  I3lh  April  1S65.  another 
application  for  a  new  trial  was  made,  quoting 
the  High  Courts  letter  to  this  Court,  No. 
987,  dated  24lh  March  1865.  This  applica- 
tion was  supported  by  several  vakeels  of 
the  Judge's  Court.  There  is  no  record  ol 
any  appearance  by  the  other  party  (present 
decree-holder)  on  that  occasion,  and  no 
vakuluinamah  was  given  by  him,  but  the 
vakeel  who  appeared  for  him  in  the 
suit  has  stated  on  solemn  aflirmaiion  that 
he  was  present,  and  opposed  the  motion  for  a 
'new  trial  ;  he  also  produced  some  wimesjses 
to  the  same  effect,  who  speak  generally  as  to 
the  fact  of  his  repeatedly  opposing  the  appli- 
cation for  a  new  trial,  but  are  unable  to 
speak  specifically  as  to  dates.  1  have  no 
reason,  however,  to  doubt  the  pleader  him- 
self, who  has  deposed  distinctly  to  the  fact. 
I  considered  it  necessary  to  go  into  evidence 
on  the  point  according  to  the  ruling  in  Bipro 
Doss  Gossain's  case,  7  Weekly  Reporter, 
521.  which  indicates  the  circumstances  un- 
der which  a  decree-holder's  opposition  to  an 
application  for  a  review,  or  petition  of  appeal, 
is  to  be  considered  an  act  for  keeping  a 
judgment  in  force. 


The  result  of  the  .proceedings  of  the  I3ih 
April  was,  that  the  Judge  of  this  Court  re- 
ferred to  the  High  Court  in  a  letter.  No. 
9 5,,  dated  iSth  May  1865,  as  to  whether 
Sections  376  and  37S  of  Act  VIII.  of  1859 
were  applicable  or  not.  He  received  a  reply 
in  the  negative  on  the  12th  June  1S65,  an«l. 
in  accordance  therewith,  rejected  the  applica- 
tion for  review  on  the  i6th  of  the  same 
month. 

Defendant  alppied  in  December  1867  for 
execution  for  the  costs  allowed  him  in  the 
original  case,  and  the  question  is  whether,* 
this  application  is  barred  by  limitaiion  or  nor. 
I  think  the  answer  depends  partly  on  two 
considerations,  r/s.,  (i.)  When  did  the  judg- 
ment, in  pursuance  of  which  the  decree- 
holder  seeks  to  execute,  become  fmal  and 
conclusive  ; — on  the  i6ih  )une  1S63.  when 
the  first  application  for  a  new  nial  was 
refused,  or  on  the  i6th  June  1S65,  when 
the  Judge  of  this  Court,  in  accordance  with 
the  order  of  the  High  Co-iri,  finally  rejected 
the  application  .^  (2.)  If  the  former  dale 
be  accepted,  whether  the  proceedings  of  the 
decree-holder's  vakeel  on  the  i3lh  April 
1863  can  be  considered  as  a  proceeding  to 
keep  the  decree  in  force. 

With  regard  to  the  first  of  these,  there  is 
no  doubt  now  that  the  order  rejecting  the  mo- 
lion  for  a  new  trial  on  i6th  June  1863  was  a 
final  judgment,  and  the  decree-holder  there- 
upon bee  me  definitively  entitled  to  the  costs 
for  which  he  now  applies  for  e.KCcuiion.  At 
the  same  time,  the  matter  was  constantly  kept 
open  by  ihe  other  party,  and  it  appears  from 
the  letter  of  the  Judge  of  this  Com:,  al- 
readv  referred  to,  that  there  was  some  doubt 
at  the  lime  in  consequence  of  certain  letters 
and  rulings  of  the  High  Court,  whether  a  new 
trial  or  application  for  review  might  not  be 
entertained.  Under  these  circumstances,  1 
think  the  defendant  was  justified  in  abslaio- 
ing  from  execution  until  the  matter  was 
finally  set  at  rest,  z/Zs.,  the  i6ih  June  1865. 
within  3  years  from  which  the  applicaiion 
for  execution  is  made. 

If,  however,  the  judgment  of  the  13th 
June  1863  is  to  be  considered  final,  it  is 
urged  by  the  debtor  that  the  appearance  of 
the  decree-holder's  vakeel  on  subsequent 
dates,  including  the  13th  April  1865,  cannot 
be  considered  a  proceeding  to  keep  the  decree 
in  force,  as  there  was  no  necessity  for  him 
to  oppose  a  judgment  which  was  already 
irrevocable.  1  do  not,  however,  coincide  in 
this  reasoning.  Great  efforts  were  made  to 
obtain  a  review,  and  the  Judge  thought  the 
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qnestion  doubtful  enough  to  warrant  him  in 
applring  to  the  High  Court  for  orders. 

Taking  all  the  circumstances  inlo  consi- 
deration, 1  think  the  application  for  execu- 
tion is  within  time. 

yitdgment  of  the  High  Court, 

PtihfK'k,  C.  y. — We  are  of  opinion  that 
I  the  view  expressed  by  the  Judge  is  correct. 
I  The  case  is  governed  by  ihe  decision  of  the 
'  Fu'.l  Ijcnch  to  which  the  Judge  has  refcr- 
I  reii. 


The  28ih  March  1868. 

Present  : 

The  ITon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
fuslice,  and   the   Ilonble  C.  Ilobhouse, 

jnrisdiction^  Small  Cause  Courts— Suit  to  re- 
cover balance  of  decree. 

Re/irence  to  the  High  Court  hy  the  Judge 
of  the  Court  of  Small  Causes  at  Chooa- 
dangah,  dated  the  1  oth  February  186S, 

Mr.  M.  F.  Sandes  and  another,  Plaintiffs, 

7u  rsus 

Jomir  Shaikh,  Defendant. 

A  suit  cannot  be  maintained  in  a  Smalt  Cause  Court 
111  the  .Mufussil  to  recover  the  unsatisfied  balance  oF  a 
(Itcree  of  such  Court. 

taw. — ^This  is  an  action  brought  by  the 
plaintiffs  to  recover  from  the  defendant  the 
sum  of  Rupees  59-10-4,  being  the  amount 
doe  on  an  unsatisfied  judgment  of  this 
Comt,  dated  28th  February  1S63;  and  for 
ihe  defence  it  is  urged  that  the  action  is 
not  maintainable,  and  that  the  claim  i.c,  in 
rcaliiy,  nothing  more  than  an  application  for 
enforcing  the  original  judgment,  and  there- 
fore, under  Section  20,  Act  XI V.  of  1859. 
^  plaintiff  is  out  of  Court,  as  no  proceed- 
In^  bad  been  taken  to  enforce  the  said 
judgment  within  the  three  years  ne.Kt  preced- 
ing the  application. 

When  the  judgment  was  passed,  on  which 
tl«  present  action  is  based,  Act  XLII.  of 
1II60  was  the  Act  in  force  for  Mofussil  Small 
Cause  Courts,  and  under  Section  12  all  de- 
risions and  orders  of  the  Court  were  final ; 


and  the  question,  therefore,  arises  whether 
the  present  suit  is  maintainable,  being  found- 
ed on  a  judgment  of  a  Court  not  of 
record . 

Now,  under  English  Law,  a  judgment  is  a 
contract  of  record,  and  an  action  of  debt  or 
assumpsit y  according  to  the  nature  of  the 
judgment,  is  maintainable  thereon,  and  no 
consideration  is  necessary  to  support  it,  in- 
asmuch as,  whilst  the  judgment  remains  in 
force,  a  legal  liability  to  pay  has  been  already 
ascertained  thereby,  or  the  judgment  may, 
according  to  circumstances,  be  proceeded  upon 
by  fieri  facias,  or  by  writ  of  revivor,  or  it 
may  be  enforced  by  execution  in  the  ordi- 
nary manner;  and  says  Chitly  in  his  work 
on  Pleading,  Volume  I.,  7th  Edition,  page 
119,  speaking  of  actions  of  assumpsit:  "This 
''action  is  also  sustainable  upon  the  judg- 
**  ment  of  a  foreign  Court,  which  is  not  consi- 
"dered  as  a  debt  of  record  in  this  country: 
"Walker  versus  Witter,  i  Doug.  4;  Hall 
''versus  Odber,  11  East  124.  When  not : 
"Buchanan  versus  Rucker,  i  Camp.  63; 
"Sadler  versus  Robins,  i  Camp.  253;  and 
"it  lies  upon  an  Irish  judgment:  Harris 
^'versus  Saunders,  4  B.  and  C.  411  ;  6  D. 
"and  R.  471,  S.  C. ;  and  upon  a  Scotch 
"decree:  Douglas  versus  Forrest,  4  Bing. 
"68;  I  M.  and  P.  663,  S.  C. ;  Russel 
''versus  Smyth,  9  M.  and  W.  810.  But 
"  neither  assumpsit  nor  debt  can  be  sustain- 
"ed  on  the  decree  of  ihe  Court  of  Chancery 
"for  a  specific  sum  of  money,  founded  on 
"  equitable  considerations  only :  Carpenter 
''versus  Thornton,  3  B.  and  Aid.  52; 
"Henley  i^ersus  Soper,  8  B.  and  C. 
"20;  2  M.  and  R.  165,  S.  C. ;  or  on  a 
"mere  interlocutory  order  of  a  Court  or 
'*Law:  Emerson  versus  Lashley,  2  Hen. 
"Bla.  248;  Fry  versus  Malcolm,  4 
"  Taunt.  705  ;  Carpenter  versus  Thornton,  3 
"  B.  and  Aid.  56.  But  an  action  may  be 
"  maintained  on  the  decree  of  a  Colonial  Court 
"for  payment  of  a  balance  due  on  a  part- 
"  nership-account :  Henley  versus  Soper,  8 
"  B.  and  C.  16;  2  INI.  and  R.  153,  S.  C. : 
••  Sadler  irz-jw J  Robins,  1  Camp.  253;"  and 
at  pages  124  and  1 25,  he  says,  speaking  of  the 
action  of  debt :  "  This  action  also  lies  on 
"  records  as  upon  the  judgment  of  a  supe- 
"rior  or  inferior  Court  of  record.  Gilb., 
"Debt  391,  392;  Salk  209;  Com.  Dig., 
"  Debt,  A.  2.  ^>;«<^/^.— That  debt  will  lie  on 
"a  judgment  of  an  inferior  Court  not  of 
"  record  :  Read  versus  Pope,  i  C.  M.  and 
"  R.  302  ;  4  Tyrn  403,  S.  C. ;  Jones  versus 
"Jones,  5  M.  and  W.  523;  7  Dowi.  841,  S, 
"  C.    Either  generally  or  against  an  executor 
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*'or  administrator  suggesting  a  devastavit: 
'*  I  Saund.  216,  218,  219,  «.  7,  8  ;  Wood- 
**cock  versus  Morgan,  6  Mod.  306;  Hope 
*'  versus  Bagne,  3  East  2.  Altiiough  the 
*' judgment  was  erroneous,  debt  lies  until  it 
**  has  been  reversed :  Harvey  versus  Daniel, 
*' 2  Lev.  161;  I  Marsh.  284;  Prince 
''versus  Nicholson,  5  Taunt.  667;  and  the 
**  mere  circumstance  of  the  defendant 
"having  been  rendered  will  not  bar  the 
'*  action.  Where,  however,  the  defendant 
*'  has  been  charged  in  execution  on  the 
"judgment,  no  action  can  be  supported  on 
"the  judgment;  although  he  was  discharged 
"'  out  of  custody  upon  a  promise  to  pay  the 
"  sum  recovered  by  instalments,  and  which 
"he  neglects  to  do:  Vigers  versus  Aldrich. 
"4  Burr  2482;  Tayler  i^ersus  Wat,  5  M. 
"and  S.  103.  Query, — If  the  defendant 
"  died  in  execution,  ibid  104.  And  where  the 
"defendant  has  been  discharged  out  of 
"  custody  under  the  Lord's  Act,  debt  is  not 
"sustainable:  32  Geo.  IL,  C  28,  S.  20; 
"and  an  action  upon  a  judgment  has  be- 
"come  less  frequent  since  the  Statute  43 
"Geo.  IIL,  C.  46,  S.  4.,  which  precludes 
"the  plaintiflF  from  recovering  costs  in  an 
"  action  on  a  judgment,  unless  the  Court  or 
**one  of  the  Judges  thereof  shall  otherwise 
"direct.  It  appears  that  debt  lies  upon  the 
"  judgment  or  decree  of  a  Colonial  or  Foreign 
"Court,  &c..  See  Harris  versus  Saundeis, 
"4  B.  and  C.  418;  6  D.  and  R.  474,  S.  C; 
"  O'Callaghan  versus  Marchioness  Thomond, 
"3  Taunt.  85;  Parkins  versus  Stewait,  9 
"  Price  I  ;  Russel  and  Wife  versus  Smith, 
"I  Dowl.,  N.  S.,  935;  9  M.  and  W.  810, 
"  S.  C,  in  those  instances  in  which  assump- 
''sit  is  maintainable  upon  them,  and  which 
"  have  been  alreadv  alluded  to." 

In  the  case  of  lussorut  Khan  versus 
Kanye  Laul  Dey,  quoted  by  Mr.  Thomson 
in  his  work  on  Limitation,  page  243,  Appen- 
dix A.,  which  was  an  action  upon 
an  unsatisfied  judgment  of  the  Calcutta 
Court  of  Small  Causes  referred  to  the  High 
Court,  Phear,  J.,  said:  "The  Judge  con- 
"siders  this  suit  as  nothing  more  than  a 
**  revivor  of  the  original  suit.  Now,  1  lake 
"  it  to  be  beyond  dispute  that  the  final  judg- 
"ment  of  a  competent  Court,  whether  of 
"  record  or  not,  constitutes  an  original  cause 
"  of  action."  In  Williams  versus  Jones 
(13  M.  and  W.  628),  which  was  a  suit 
brought  on  a  judgment  of  an  old  County 
Court,  Baron  Paike  says:  **The  principle 
"  on  which  this  action  is  founded  is,  that 
"  where  a  Court  of  competent  jurisdiction 
"has  adjudicated  a  certain  sum  to  be  due 


**  from  one  person  to  another,  a  legal  obli- 
''gation  arises  to  pay  that  sum  on  which 
"  an  action  of  debt  to  enforce  the  judgment 
'*  may  be  maintained.  It  is  in  this  way 
'*that  the  judgments  in  Foreign  and  Colo- 
"  nial  Courts  are  supported  and  enforced, 
"and  the  same  rule  applies  to  inferior 
"Courts  in  this  countr)-,  and  applies  equally, 
"whether  they  be  Courts  of  Record  or 
•*  not."  Later  cases,  doubtless,  have  de- 
cided thit  judgments  of  the  modern 
County  Courts  cannot  be  sued  on,  but  that 
is  because  there  are  peculiarities  in  ihe^ 
nature  of  the  judgments  of  these  Courts 
which  cau«c  them  not  10  be  final.  But  the 
reason  of  the  exception  is  to  be  found  solely 
in  the  terms  of  the  modern  Countv  Court 
Act.  I  find  no  reason  of  a  like  kind  in  the 
Act  consisting  the  Calcutta  Court  cf 
Small  Causes  to  make  its  judgments  fall 
short  of  a  cause  of  action  ;  and,  moreover,  it 
appears  that,  in  Rule  No.  34,  the  Court 
itself  recognizes  its  own  judgments  as  a 
good  and  sufficient  cause  of  action  for  a 
new  sui^  I  consider  the  cause  of  action 
which  was  sued  upon  in  this  case  to  be  the 
judgment  of  the  i3ih  March  i860,  and  that 
it  first  arose  on  that  date.  The  question 
then  put  to  me  comes  to  this,  whether  ibis 
is  such  a  cause  of  action  as  falls  within 
Clause  II,  Section  i.  Act  XIV.  of  1859. 
I  certainly  think  that  the  cause  of  action 
sued  on  is  "  an  obligation  of  record  "  in  the 
strict  sense  of  the  word. 

Lord  Campbell,  C.J.,  in  delivering  judg- 
ment in  the  case  of  Berkeley  versus 
Klderkin  (21  L.  T.  74 ;  6  C.  C.  Chron.  75), 
said :  "  Primd  facie  an  action  could  be 
"maintained  in  the  superior  Courts  on  a 
"  judgment  recovered  in  any  Court  of  com- 
'•  petent  jurisdiction,  but  an  examination  of 
"the  County  Court  Act  (9  and  10  Vic, 
"  C.  95)  showed  that  parlies  who  recovered 
judgments  in  those  Courts  were  confined 
'Mo  the  specific  remedies  pointed  out  in  that 
"Act.  The  intention  of  the  Legislature 
"  was  to  give  facilities  for  obtaining  the 
"  payments  of  debts,  and  it  pointed  out  the 
"  manner  in  which  judgments  were  to  be 
"  enforced ;  but  that  intention  would  be 
"  defeated  if  an  action  could  be  brought 
"  on  a  judgment  of  the  County  Court  in 
"  the  Courts  of  Westminster  Hall/*  And 
in  the  case  of  Chunder  Narain  Gbose 
versus  Gouree  Nath  Ik>se  (Small  Cause 
Court  References,  page  8,  Weekly  Reporter 
Volume  IV.),  Morgan  and  Shumbhoonath 
Pundit,  JJ.,  said :  "  We  do  not  mean 
"to  lay  down  that, a  suit  cannot  be  main- 
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"tained  on  a  decree,  because,  notwith- 
*' standing  the  facilities  provided  by  the 
'Procedure  Code  for  enforcing  execu- 
'lion,  the  lights  which  arise  from  a  judg- 
"  ment  or  decree  may  frequently  themselves 
"  require  to  be  ascertained  and  enforced  in  a 

-  "  new  suit,  or  there  may  be  obstacles  to  the 
"execution  of  the  decree  in  the  usual  way. 
''  But  in  ordinary  cases,  and  in  the  absence 
*'  of  special  cause,  a  fresh  suit  on  the  decree 
"  Is  not  the  proper  remedj,  and  still  less  is 
''a  suit  maintainable  on  any  agreement  to 
''  compromise,  which  may  have  preceded  the 
•"decree." 

It  would  appear  from  the  case  of  Mirza 
Jeleel  versus  Gora  Chand  Dutt  (page  231), 
and  of  Kissen  Chunder  Sircar  versus  Ram 
Shone  Nundy  and  others  (page  345)1  of 
Morton's  notes  of  cases,  that  an  action  of 
^sumpsil  is  maintainable  on  a  judgment  of 
a  Oourt  of  Dewanny  Adiwlut  of  India;  and 
it  would  also  appear  from  the  case  of  Pun- 
chanund  Ghose  versus  Kissen  Mungul  and 
others  [note  (^),  page  331],  that  such  an 
action  is  maintainable  on  the  decree  of  a 
Zillah  Court,  and  the  cognizance  of  the  suit, 
as  laid  in  the  plaint,  does  not  appear  to  be 
barred  by  any  A6t  of  Parliament,  or  by  any 
Regulation  of  the  Bengal  Code,  or  any  Act  of 
the  Governor-General  of  India  in  Council, 
and,  therefore,  under  Section  i  of  Act  VIII. 
of  1859,  it  is  cognizable  by  a  Civil  Court ;  nor 
can  it  be  said  that  the  present  suit  is  brought 
on  a  cause  of  action  which  has  been  heard  and 
determined  by  a  Court  of  competent  juris- 
diction in  a  former  suit  between  the  same 
parties,  and,  therefore,  under  Section  2  of  the 
said  Act,  it  is  not  cognizable  by  a  Civil  Court, 
as  a  judgment  on  which  it  is  founded  worked 
a  merger  of  the  original  cause  of  action.  It, 
therefore,  appears  to  me  that  the  judgment 
sued  on  constitutes  an  original  cause  of  ac- 
tion, and  that  it  arose  on  the  2Sth  f^ebuiary 

*    1863,  and  is,  therefore,  cognizable  by  a  Small 

,    Cause  Court  under  Section  6  of  A6t  XI.  of 
1865,  notwithstanding  that  no   proceeding 

I    had  been  taken  to  enforce  the  said  judgment 
viihin  the  time   limited  by  Section  20  of 

;    Aft  XIV.  of  1859. 

The  only  other  question  is,  what  is  the 
period  of  limitation  applicable  to  the  present 
nit,  (me  of  the  parties  to  it  being  a  Maho- 
mcdan? 

It  cannot  be  contended  that  Clause  1 1 ,  Sec- 
\r   Jion  I  of  AA  XIV.  of  1859,  is  applicable,  as 
the  words  of  that  Clause  are   intended   to 
point  out  a  class  of  cases  in  which,  as  be- 
tween the  parties  exclusively,  English   Law 
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must  be  administered.  Clearly  the  present  is 
not  one  of  that  class  of  cases.  I  therefore 
think  that  it  is  a  suit  for  which  no  period 
of  limitation  is  expressly  provided,  and  that, 
therefore,  it  must  be  governed  by  the  pro- 
visions of  Clause  1 6  of  the  Aft. 

Judgment  of  the  High  Court. 

Peacock,  C.  J. — We  are  of  opinion  that 
a  suit  cannot  be  maintained  in  a  Small  Cause 
Court  in  the  Mofussil  to.  recover  the  unsatis- 
fied balance  of  a  decree  of  such  Court. 

It  is  unnecessary  to  determine  the  second 
question  as  to  limitation. 

The  decision  by  Mr.  Justice  Phear  was  on 
the  original  side,  where  the  principles  of 
English  Law  prevail. 

There  would  be  no  end  to  a  case  if 
a -fresh  suit  may  be  maintained  upon  a 
decree. 


f 


The  30th  March  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  E.  Jackson, 

Judges. 

AUttTion— Clause  3,  Section  4,  Regulation  XI., 
1825— Land  "most  contiguous^— "Gradual 
accession.  *' 

Case  No.  1348  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge  ^  dated  the 
2ylh  April  i86*j^  affirming  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  of 
that  District^  dated  the  2gth  September 
1866. 

Golam  Ally  Chowdhry  and  others  (Plaintiffs), 

AppellantSy 

versus 

Gopal  Lall  Tagore  and  others  (Defendants), 

Respondents, 

Baboos  Onookool  Chunder  Mookerjee  and 
Romesh  Chunder  Milter  for  Appellants. 
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Mr,  R,  T.  Allan  and  Baboo  KaUe  Mohun 
Doss  for  Respondents. 

The  land  *'  most  contiguous  "  to  a  chur,  as  that  phrase 
is  used  in  Regulation  Xi.  of  1825,  Section  4,  Clause  3, 
is  intended  only  to  comprise  the  estate  or  estates  with 
which  the  chur  comes  into  contact  along,  the  length  of 
the  fordable  part  of  the  channel,  and  the  whule  chur 
becomes  an  accession  to  the  land,  and  part  of  the 
tenure,  of  the  party  to  whom  such  estate  belongs ;  and 
no  portion  of  it  will  cease  to  belong  to  him  merely  by 
reason  of  the  deep  water  between  it  and  the  estate  of 

another  becoming  shallow  and  fordable. 

Meld  also  that,  after  the  chur  had,  by  the  6rst  occur- 
rence of  the  fordable  channel,  become  part  of  A^s  pro- 
perty, all  further  accretions  to  it,  if  gained  by  *'  gradual 
accession,"  would  also  belong  to  A^  even  though  the 
result  would,  in  the  aggregate,  be  a  prolongation  of  the 
chur  in  front  of  estates  on  the' river-bank  not  belonging 
to  him. 


Phtar,  J. — It  is  admitted  that  the  chur^ 
a  share  of  which  the  plaintiffs  seek  to  obtain 
by  bringing  this  suit,  first  made  its  appear- 
ance as  an  island  surrounded  by  unfordable 
water  in  a  large  navigable  river,  and  was  at 
that  time  by  law  at  the  disposal  of  Govern- 
ment.    Afterwards  the   channel   between  it 
and  the  shore  of  the  river  became  fordable  at 
a  certain  part.     The  Government  did  not 
assert  its  right  previously  to  the  occurrence 
of  this  event;  and,  subsequently  thereto,  it 
declined   to   do  so.     Under  these   circum- 
stances,   as  soon   as  the  channel    became 
fordable,  according  to  Regulation  XI.  of  1825, 
Section  4,  Clause  3,  the  chur  became  an 
accession  to  the  land  of  the  person  or  per- 
sons whose  estate  or  estates  on  the  banic  of 
the  river  fell  under  the  description  of  being 
**  most   contiguous "   to   it.     We  think  this 
somewhat  vague  phrase  is  intended  to  com- 
prise only  the  estate  or  estates  with  which 
the  chur  comes  into  contact,  so  to  speak, 
along  the.  length  of  the  fordable  part  of  the 
channel,    it  does  not  embrace  estates  which 
may  be  on  the  river  bank  opposite  some 
portion  of  the  chur,   but   with   an   unford- 
able   channel    lying   immediately    between 
them   and   the  chur.     The    Regulation   is 
silent  as  to  how  the  chur,  is  to  be  partition- 
ed between  the  estates  in  the  event  of  its 
being  an  accession  to  more  than  one  at  once  ; 
but  no  difficulty  on  this  account  arises  here, 
because    the    Lower    Appellate   Court   has 
found  as  a  fact  that,  when  the  Annexation  to 
the  river-bank  took  place,  the  fordability  of 
the  channel  did  not  extend  beyond  the  de- 
fendant's frontage.     Consequently,  with  the 
interpretation  just  given  to  the  Regulation, 


the  whole  chur  there  became  an  accessloa 
to  the  defendant's  land  and  part  of  his 
tenure  If  this  be  so,  no  portion  of  it 
would  afterwards  cease  to  belong  to  him, 
merely  by  reason  of  the  deep  water  between 
it  and  (say)  the  plaintiff's  estate  becoming 
shallow  and  fordable.  The  silting  up  of 
the  channel  could  not  have  the  effect  of 
transferring  the  ownership  from  the  one 
person  to  the  other.  Again,  after  the  chur 
hadv  by  the  first  occurrence  of  the  fordable 
channel,  become  part  of  the  defendants'  pro- 
perty, all  further  accretions  to  it,  if  gained  ^« 
by  *'  gradual  accession,"  would  also  belong 
to  him,  even  though  the  result  would  in  the 
aggregate  be  a  prolongation  of  the  chur  in 
front  of  estates  on  the  river-bank  not  be- 
longing to  the  defendant.  The  Lower  Ap- 
4>eliate  Court  appears  to  us  to  have  deter- 
mined the  case  in  conformity  with  these  prin- 
ciples, and  the  special  appellants  have  failed 
to  satisfy  us  that  there  is  any  ground  for 
impeaching  his  decision  in  this  Court.  We. 
therefore,  dismiss  this  appeal  with  costs. 


The  31st  March  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  I^och,  F.  13. 
Kemp,  and  A.  G.  Macpherson,  Judges.* 

Mesne-profits— Limitatioa'-Jarisdiction— Same 
cause  of  action— Section  14,  Act  XIV.  of 
1859. 

Case  No.  792  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  iJu  28th 
December  iS6j,  a  firming  a  decision 
passed  bjf  the  Principal  ikudder  Ameen 
of  that  District,  dated  the  14th  June  i86s* 

Hurro  Chunder  Roy  Chowdhry  and  others 
(Defendants),  Appellants^ 

versus 

Shoorodhonee  Debia  (Plaintiff),  Respondent, 

Messrs.  J,  Cochrane  and  R,  E,  Tividale  and 
Baboo  Romanath  Base  for  Appellants. 


*  This  case  was  heard  before  five  Judges  oa  the  5th 
March  1867.  Mr.  Justice  Trevor  was  the  fifth  judge. 
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B^boQS  Sreenalh  Doss  and  Nil  Monee  Sein 

for  Respondent. 

A  obtained  a  decree  against  ^or  possession  of  land. 
On  appeal  by  B,  that  decree  was  reversed  by  the  late 
Soddcr  Court>  and  B  applied  to  the  Lower  Court  for 
restitution  of  the  land  and  for  mesne-profits.  She  was 
pot  in  posses^ipn  of  the  land,  and  the  Principal  Sudder 
Aiseen  ordered  an  investigation  into  the  amount  of 
the  mesne-profits,  and  eventually  directed  the  same  to 
be  paid  to  her.  On  appeal,  the  Sudder  Court  reversed 
this  last-m-nttoned  order,  holding  that  the  Principal 
Sodder  Ameen  went  beyond  his  jurisdiction  in  giving 
mesiie-pro/its  when  the  decree  of  the  Sudder  Court 
had  not  awarded  mesne-profits,  and  observing  that 
B  should  hare  either  applied  to  the  Sudder  Court  for 
review  of  Its  judgment,  or  should  bring  a  separate  suit. 
The  present  suit  was  brought  by  B  to  recdver  the  mesne- 
profib;. 

Held  hy  Peacock,  C.J.,  and  Kemp  and  Mocpherson, 
J'J*  {Lcoh,  y.,  dissenting),  that  in  the  proceedings 
which  B  took  in  the  former  suit  to  obtain  the  mesne- 
profits,  she  was  prosecuting  a  suit  upon  the  same  cause 
of  action  within  the  meaning  of  Section  14,  Act  XIV.  of 
1S59. 

Held  by  Macpherson  and  Kemp,  J  J,  {Loch,  J., 
concurring.  Peacock,  CJ.,  dissenting),  that  the 
order  of  the  Principal  Sudder  Ameen  had  not  been  re- 
versed on  the  ground  of  "defect  of  jurisdiction  or  other 
cause  "  mentioned  in  the  Section  14,  and  that,  there- 
fore, the  time  during  which  B  was  engaged  in  en- 
deavouring to  obtain  the  mesne-profits  in  the  former 
cKecution-proceedings  could  not  be  deducted,  and  that 
the  present  suit  was  barred. 

This  case  loas^ re/erred  to  a  Full  Bench  on 
the  2glh  August  1866,  under  the  following 
orders^  recorded  by  Peacock,  C.J,,  and 
Skumbkoonath  Pundit,  J, : — 

Peacock,  CJ. — If  this  case  is  barred  by 
timitation,  the  appeal  must  be  allowed,  and 
the  decisions  of  the  Lower  Courts  reversed. 
Bat  if  the  case  is  not  barred  by  limitation, 
ihe  decree  must  be  amended  by  disallowing 
ihc  amount  of  costs  in  respect  of  the  investi- 
gation by  the  Ameen.  They  were  ex- 
penses which  had  been  incurred  in  prosecut- 
ing an  execution  which  wholly  failed, 
h  is  not  because  expenses  have  been  saved 
in  ihis  case,  in  consequence  of  the  proceed- 
ings having  been  taken  in  another  case 
which  has  failed,  that  the  plaintiff  is  entitled 
U)  recover  the  costs  in  this  case  either  as 
damages  or  costs. 


As  regards  limitation,  I  think  the  point 
must  be  reserved  for  the  consideration  of  a 
Full  Bench,  inasmuch  as  our  view  of  Sec- 
tion 14,  Act  XIV.  of  1859,  conflicts  with 
the  view  taken  by  Justices  Loch  and  Glover 
in  the  case  reported  in  4  Weekly  Reporter, 
Miscellaneous  Appeals,  page  18. 

In  that  case  a  decree  passed  by  a  Zillah 
Judge  was  sought  to  be  executed  in  the 
Principal  Sudder  Ameen's  Court,  and 
the  Principal  Sudder  Ameen  struck  off  the 
case  as  beyond  his  jurisdiction.  The  learned 
Judges  held  that  the  word  "suit"  in  Sec- 
tion 14  did  not  apply  to  the  case  of  an 
execution,  and  consequently  that  the  plaint- 
iff, having  applied  to  a  wrong  Court  for 
the  execution  of  his  decree,  could  not  deduct 
the  time  occupied  in  that  proceeding  in  cal- 
culating the  time  within  which  the  applica- 
tion to  the  right  Court  for  execution  ought 
to  have  been  made.  If  the  construction  of 
the  learned  Judges  be  correct,  the  lime 
occupied  by  the  plaintiff  in  this  case,  in 
endeavouring  to  recover  the  mesne-profits 
in  an  execution-case,  cannot  be  deducted. 

If,  on  the  other  hand,  the  learned  Judges 
are  not  right,  and  the  proceedings  to  enforce 
an  execution  for  the  same  amount  against 
the  person  who  is  now  defendant  may  be 
treated  as  a  suit,  &c.,  the  plaintiff  would  be 
entitled  to  an  allowance  of  that  time. 

The  words  of  Section  14  are :  *'  In  com- 
•*  puting  any  period  of  limitation  prescribed 
"  by  this  Act,  the  time  during  which  the 
*  claimant,  or  any  person  under  whom  he 
"  claims,  shall  have  been  engaged  in  prose- 
''  cuting  a  suit  upon  the  same  cause  of  action 
"  against  the  same  defendant  or  some  per- 
son whom  he  represents,  bond  fide  and 
with  due  diligence,  in  any  Court  of  Judica- 
ture, which,  from  defect  of  jurisdiction  or 
"  other  cause,  shall  have  been  unable  to 
"  decide  upon  it,  or  shall  have  passed  a 
**  decision  which  in  appeal  shall  have  been 
"  amended  for  any  such  cause,  including 
**  the  time  during  which  such  appeal  (if  any) 
**  has  been  pending,  shall  be  excluded  from 
"  such  computation." 

In  this  case  the  lessee,  who  was  the  defend- 
ant in  the  former  suit,  having  been  ordered 
to  restore  the  possession  of  the  property 
taken  in  execution  under  a  decree  which 
had  been  reversed,  sought  by  execution 
of  the  decree  of  the  Appellate  Court  to 
recover  the  mesne-profits  of  the  land 
during  the  lime  they  had  been  held  under 
the  decree  which  was  subsequently  reversed. 
Having  failed  in  that  proceeding)  she  now  sues 
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by  action  to  recover  the  same  mesne-profits, 
and  in  determining  the  question  whether  the 
action  is  barred  by  limitation  we  have  to 
decide  whether  she  is  entitled  to  deduct  the 
time  occupied  in  the  execution-proceedings. 
The  question  is,  whether  the  proceeding  in 
execution  is  the  prosecution  of  a  suit  upon 
the  same  cause  of  action  against  the  same 
defendant  within  the  meaning  of  Section  14, 
Act  XIV.  of  1859.  The  words  "against  the 
same  defendant/'  as  my  learned  brother 
Shumbhoonath  Pundit  suggests,  mean  the 
petson  who  is  now  defendant.. 

Section  20  says :  "  No  process  of  exe- 
"  cution  shall  issue  from  any  Court  not  es- 
*'  tablished  by  Royal  Charter  to  enforce  any 
**  judgment,  decree,  or  order  of  such  Court, 
"  unless  some  proceeding  shall  have  been 
''taken  to  enforce  such  judgment,  decree, 
**  or  order,  or  to  keep  the  same  in  force, 
*'  within  three  years  next  preceding  the  ap- 
"  plication  for  such  execution."  The  word 
''  suit '  does  not  necessarily  mean  an  action  in 
its  ordinary  restricted  sense ;  any  proceed- 
ing to  enforce  a  demand  is'  a  suit;  the 
person  who  defends  himself  against  the 
enforcement  of  the  demand  is  a  defendant ; 
and  the  demand  is  the  cause.  I,  therefore, 
think  that  the  endeavour  to  enforce  a  de- 
mand by  execution  may  fairly  be  considered 
as  the  prosecuting  a  suit  for  that  demand. 

To  show  that  the  words  **  enforcing  an 
execution  **  may  be  considered  a  suit  within 
the  meaning  of  Section  14,  1  would  refer  to 
the  preamble  and  the  title  of  the  Act.  The 
title  is — "  An  Act  to  provide  for  the  limitation 
"  of  suits,"  and  it  recites  that — "  Whereas  it 
**  is  expedient  to  a^m^nd  and  consolidate  the 
''  laws  relating  to  the  limitation  of  suits,  it  is 
"  enacted  as  follows  :  — " 

If,  as  held  by  the  learned  Judges  in  the 
case  to  which  1  have  referred.  Section  14 
does  not  include  proceedings  to  enforce  by 
decrees  for  execution,  one  would  have  ex- 
pected the  title  to  be — "  An  Act  to  pro- 
*'  vide  for  the  limitation  of  suits  and  of  the 
"  enforcement  of  decrees,"  and  a  correspond- 
ing recital.  Each  of  the  Sections  is  one  of 
the  enactments  included  in  the  recital  under 
the  words  "  it  is  enacted  as  follows  "  in  the 
recital. 

Suppose  Sections  19  to  22  had  been  the 
first  four  Sections  of  the  Act,  could  it  be 
concluded  that  a  proceeding  to  enforce  a 
decree  was  not  a  prosecuting  of  a  suit  for  a 
cause  of  action  within  the  meaning  of  Sec^ 
tion  14  .M  think  not. 


I  apprehend,  therefore,  that  Section  14  yrts 
intended  to  apply  to  those  Clauses  wbich  re- 
lated to  the  enforcement  of  decrees,  and  that 
the  words  "  suit  '•  and  ''  cause  of  action" 
may  very  fairly  be  read  as  meaning  an  ap- 
plication to  enforce  an  execution  to  recover 
the  same  subject-matter  which  subsequently 
forms  the  cause  of  action  against  the  same 
person  as  the  defendant  in  the  Subsequent 
suit. 

Seeing  that  these  Clauses  are  introduced 
into  an  Act  which  is  simply  an  Act  for  the 
limitation  of  suits,  I  think  the  above  con- 
struction is  a  very  reasonable  one  :  and  that, 
unless  such  a  construction  be  put  upon  the 
Act,  the  full  object  of  the  Section  will  not  be 
obtained.  But  I  express  no  final  opinion  on 
the  point ;  and  as  the  view  I  now  take  differs 
fsom  that  taken  by  my  learned  brother  Loch 
on  that  point,  I  shall  l^ave  my  mind  free 
for  a  fuller  consideration  of  the  question 
when  it  comes  before  a  Full  Bench  ;  and  I 
have  had  the  advantage  of  conferring  with 
the  other  Judges  upon  the  subject,  of  discuss- 
ing the  matter  with  them,  and  of  becoming 
acquainted  with  their  views  and  arguments. 

Ptindif,  J. — I  concur. 

The  following  are  judgments  of  the  Full 

Bench : — 

Peacock^  C,J, — The  present  appellant  is 
the  defendant  in  a  suit  brought  against  him 
by  the  respondent  for  mesne-proiits.  In  that 
suit  it  was  held  that  the  mesne-profits  amount- 
ed to  Rupees. 8, 1 i 6,  odd  annas,  and  the 
plaintiff  obtained  a  decree  in  her  favor  for 
the  balance  due  to  her.  The  decision  of  the 
Principal  Sudder  Ameen  was  affirmed  as  to 
the  mesne-profils  by  the  Zillah  Judge.  The 
defendant  appealed  specially  to  this  Court, 
and  one  ground  of  appeal  is  that  the  suit  is 
barred  by  limitation.  The'  question  whether 
it  is  or  is  not  so  barred  has  been  referred  to 
a  P'ull  Bench. 

The  facts  are  clearly  stated  in  the  judg- 
ment of  Mr.  Fowle,  the  Zillah  Judge,  affirm- 
ing, the  judgment  of  the  Principal  Sudder 
Ameen. 

It  appears  that,  many  years  back,  *  the 
present  defendant  sued  the  present  plaint- 
iff in  the  Principal  Sudder  Ameen's  Court 
to  set  aside  a  deed  under  which  she  claimed 
power  to  adopt  a  son.  In  that  suit  the 
present  defendant,  who  was  then  plaintiff, 
also  sought  to  recover  possession  of  the 
lands  which  belonged  to  the  husband,  to 
whom  he  claimed  to  be  reversionary  heir  in 
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the  absence  of  a  valid  power  to  the  widow 
to  adopt.  He  obtained  a  decree  setting 
|flside  the  deed,  and  also  for  possession  of  the 
ibnds.  He  executed  that  decree  in  August 
1857.  The  present  plaintiff,  who  was  the 
defendant  in  that  suit,  appealed  to  the 
Sadder  Court,  and  jLhat  Court,  on  the  13th 
iof  May  1858,  affirmed  the  decision  so  far  as 
it  related  to  the  deed,  and  reversed  it  as  to 
the  award  of  possession  to  the  then  plaintiff, 
and  directed  that  the  property  should  remain 
^ith  the  present  plaintiff,  who,  as  widow  in 
nhe  absence  of  an  adoption,  was  entitled  to 
[the  estate  during  her  life  as  heir  of  her  de- ! 
[ceased  husband. 

f    After  the  decree  of  reversal  by  the  Sudder  \ 
^Court,  the  plaintiff  applied  to  the  Principal 
['^Sadder  Aroeen  for  restitution  of  the   pro- 
iyertj  from  which  she  had  been  turned  out 
I  inder  the  erroneous  decree,  and  in  Novem- 
lier  1853  she  was  restored  to  possession  of 
the  lands.     This  suit  is  brought  to  recover 
Ihe  mesne-profits  received  by  the  defendant 
from  the  plaintiff's  estate  during  the  time  he 
(was  in  possession  under  the  erroneous  decree, 
}ind  the  question  is  whether  the  suit  is  barred 
jby  limitation.     At  the  time  when  the  plaint- 
iiff  applied  to  the  Principal  Sudder  Ameen 
ior  restitution  of  the  lands,  she  also  applied 
10  the  Principal  Sudder  Ameen  to  enforce 
:irom  the  defendant  restitution  of  the  mesne- 
pTofits   which    he   had    received    whilst    he 
«^as  in   possession   of  her   estate   by   force 
tinder  the  erroneous  decree.     The  Principal 
Sodder  Ameen  entertained  her  application, 
fiUid  appointed  an  Ameen  to  ascertain  the 
jimoont  of  the  mesne-profits  for  the  period 
|m  qaestion.     The  proceedings  before   the 
"Principal  Sudder  Ameen  were  pending  from 
1S58  to  the  19th  of  March  1864,  when  the 
nnount  of  mesne-profits  having  been  ascer- 
tained, the  Principal  Sudder  Ameen  ordered 
tiicm  |o  be  paid  to  the  plaintiff.     From  that 
order,  an  appeal  was  preferred  to  the  High 
^urt,  and  on  the  6ih  of  September  1864  it 
»is  held  by  a  Division  Bench,  consisting  of 
Mr.  Justice  Loch  and  Mr.  Justice   Seton- 
l^rr,    that    the    Principal    Sudder  Ameen 
»eni  beyond  his  jurisdiction  in  giving  mesne- 
fpofils,  which  the  Sudder  Court  passing  the 
^cc  of  reversal  had  not  provided  for,  or 
kad  purposely  omitted.~See  I.  Weekly  Re- 
Foncr,  Miscellaneous  cases,  page  5.     They 
]^:    '*The    decree-holder  may    be    enti- 
*tte(i    to    mesne-profits;    but    when   appli- 
^cation  was  made  to  the  Court  below,  it 
*shoald  have  referred  the  applicant  to  the 
"Court  making  the  decree,  or  to  a  separate 
*«uit.     As   the  Court  below  has  in   this 


"  matter  acUd  altogether  nnthont  jurisdic- 
*^  tiotif  we  quash  the  decree,  tind  decree  the 
"appeal  with  costs." 

The  plaintiff  applied  for  a  review  of  that 
judgment  of  the  Division  Bench  which  was 
rejected  on  the  28th  January  1865.  In 
February  1865,  ^^^  plaintiff  commenced  this 
suit,  and  limitation  was  set  up  as  a  bar  to  its 
maintenance. 

The  Lower  Courts  held  that,  in  calculating 
the  period  of  limitation,  a  deduction  ought 
to  be  made  of  the  .period  between  November 
1858  and  the  28th  January  1865,  during 
which  time  the  plaintiff  was  occupied  in 
endeavouring  to  obtain  the  mesne-profits  by 
proceedings  in  the  Court  of  the  Principal 
Sudder  Ameen,  in  which  she  was  success- 
ful, and  also  in  the  appeal  which  the  defend- 
ant preferred  to  this  Court  against  the 
order  of  the  Principal  Sudder  Ameen,  in 
yhich  the  decision  pf  the  Principal  Sudder 
Ameen  was  reversed. 

Six  years  from  the  time  when  the  cause 
of  action  arose  is  the  period  of  limitation 
fixed  by  law  for  suits  for  mesne-profits. 
The  plaintiff  was  turned  out  of  possession 
in  August  1857.  She  commenced  this  suit 
in  February  1865.  If  the  period  between 
November  185*8  and  the  28th  of  January 
1865,  when  the  review  was  rejected  by  the 
Division  Bench,  or  even  of  the  period 
between  November  1858  and  6th  Sep- 
tember 1864,  when  the  decree  of  the  Divi- 
sion Bench  was  passed,  be  deducted,  the  suit 
is  in  time. 

The  question  as  to  whether  either  of 
those  periods  ought  to  be  deducted  depends 
upon  the  construction  of  Section  14,  Act 
XIV.  of  1859;  and  it  has  been  referred  to 
a  Full  Bench  for  decision  in  consequence 
of  a  case  which  is  reported  in  IV.  VVeekly 
Reporter,  Miscellaneous  Rulings,  page  18. 
At  the  time  when  the  case  was  referred  to  a 
Full  Bench,  I  gave  my  reasons  for  dissenting 
from  that  decision,  in  which  it  was  held  that 
an  application  for  execution  was  not  a  suit 
within  the  meaning  of  Section  14. 

Section  14  enacts  that,  "  in  computing  any 
"  period  of  limitation  prescribed  by  the  Act, 
"the time  during  which  the  claimant  shall 
"  have  been  engaged  in  prosecuting  a  suit 
"  upon  the  same  cause  of  action  against  the 
"  same  defendant,  or  some  person  whom  he 
"  represents,  bond  fide  and  with  due  diligence, 
*'  in  any  Court  of  Judicature,  which, //•(>/;/  de- 
''/eel  0/  jurisdiction  or  other  cause,  shall 
"  have  been  unable  to  decide  upon  ity  or  shall 
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"  have  passed  a  decision  which  on  appeal 
^*  shall  have  b^en  annulled  for  any  such 
**  cause^  including  ihe  lime  during  which  such 
**  appeal,  if  any,  has  been  pending,  shall  be 
'*  excluded  from  such  computatiop." 

The  points  for  determinaiibn  are,  firsts 
whether  the  prosecution  of  the  claim  for 
mesne-profits  in  the  miscellaneous  proceed- 
ings before  the  Principal  Sudder  Ameen 
was  the  "prosecuting  of  a  suit"  against 
'  the  same  defendant ;  secondly,  whether  the 
mesne-profits  which  the  plaintiff  then  claim- 
ed, being  the  same  as  those  for  which  she  is 
suing  in  the  present  action,  can  be  said  to  be 
the  same  cause  of  action  against  the  same 
defendant  within  the  meaning  of  Section 
14;  and,  thirdly,  whether  the  Court  of  the 
Principal  Sudder  Ameen  was  a  Court  of 
Judicature,  which,  from  defect  of  jurisdic--* 
tion  or  other  cause,  was  unable  to  decide 
upon  the  claim,  or  which  had  passed  a 
decision  which  on  appeal  ivas  annulled  on 
account  of  any  such  cause, 

I  have  already  expressed  my  opinion 
upon  the  two  first  points  in  the  judgment 
which  1  pronounced  upon  referring  the  case 
to  a  Full  Bench,  and  I  entertain  no  doubt  that 
the  prosecution  in  a  Court  of  Judicature  or 
a  summary  application  to  enforce  the  restitu- 
tion of  mesne-profits  received  under  an  erro- 
neous decree  which  has  been  reversed  is 
the  prosecution  of  a  suit  within  the 
meaning  of  the  Act ;  that  if  the  pro- 
ceedings were  for  the  same  demand  for 
-which  a  suit  is  subsequently  brought  and 
against  the  same  person,  the  prosecution  of 
the  claim  is  a  prosecution  of  a  suit  for  the 
same  cause  of  action  against  the  same  de- 
fendant within  the  meaning  of  the  Sec- 
tion. 

The  word  "suit"  does  not  necessarily 
mean  an  action,  nor  do  the  words  "  cause  of 
action"  and  "defendant"  necessarily  mean 
cause  upon  which  an  action  has  been 
brought,  or  a  person  against  whom  an  action 
has  been  brought,  in  the  ordinary  restricted 
sense  of  the  words.  Any  proceeding  in  a 
Court  of  Justice  to  enforce  a  demand  is  a 
suit;  the  person  who  applies  to  the  Court  is 
a  suitor  for  relief;  the  person  who 
defends  himself  against  the  enforcement  of 
the  relief  sought  is  a  defendant  ;  and  the 
claim,  if  recoverable,  is  a  cause  of  ac- 
tion. 

The  Legislature  has  clearly  shown  what 
it  understood  by  the  word  "suit,"  for  the 
Act  which  provides  a  period  of  limitation 
in  the  case  of  proceedings  by  process  of 
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execution  to  enforce  judgments  and  decrees,; 
as   well  as   periods   for    the    limitalion  of; 
actions  or  suits  in  the  ordinary  acceputkm ! 
of  the   words,  is   described   merely  as  an 
"Act  to  provide  for  the  limitation  of  suits; 
and  it  recites  that  "  it  is  expedient  to  amend 
the  law  relating  to  the  limitation  of  suits.'* 
We  ought  not,  in  my  oplhion,  to  fritter  away 
the  law  by  construing  words  according  to  a 
mere  technical  sense,  instead  of  giving  them 
a  broad  meaning,  so  as  to  embrace  all  cases 
intended  by  the  Legislature  to  be  provide 
for. 

We  should   do  well,   in  construing  the 
Acts  of  the  Legislature,  to  take  for  oar  guid* 
ance  the  following  remarks,  which  are  to  be 
found  in  Domat's  Civil  Law,  Chapter  11, 
Section    17,    page    88:    "Since    laws   are 
"general    rules,   they  cannot  regulate   the 
"  time  to  come  so  as  to  make  express  pro- 
"vision  against  all   inconveniences^   which 
"are  infinite  in  number,  and  so  that  their 
"  dispositions  shall  e)cpress  all  the  cases  that 
"  may  possibly  happen.     It  is  the  duty  oi  a 
"  law-giver  to  foresee  only  the  most  natural 
"  and  ordinary  events,  and  to  form  his  dis- 
"  positions    in    such    a    manner    as    that, 
"  without  entering  into  the  detail  of  singular 
"cases,  he  may  establish  rules  common  to 
"them  all;  ai)d  next,  it  is  the  duty  of  the 
"Judges  to  ^ply  the  laws,  not  only  to  what 
"appears  to  be  regulated  by  their  express 
"dispositions,  but  to  all  the  cases  to  which 
"a  just  application  of  them  may  be  made, 
"and   which   appear  to  be  comprehended 
"either   within    the   e.\press    sense   of   the 
"law,  or  within  th^  consequences  that  may 
"  be  gathered  from  it." 

The  rule  in  Section  14  is  as  necessary  in 
regard  to  miscellaneous  proceedings  as  it  is 
with  regard  to  suits -in  the  strict  sense  of  the 
word,  and  I  think  we  shall  be  giving  only 
due  effect  to  the  law,  and  be  putting  a  proper 
and  reasonable  intefprelation  upon  it,  by 
holding  that  the  proceedings  before  the  Prin- 
cipal Sudder  Ameen  for  the  recovery  of  the 
mesne-profits  in  execution  of  a  decree  of 
reversal  was  a  suit  witHin  the  meaning  of 
Section  14  of  the  Act. 

I  now  proceed  to  consider  whether  the 
Court  of  the  Principal  Sudder  Ameen  was  a 
Court  of  Judicature,  which,  from  defect  of 
jurisdiction  or  other  cause,  was  unable  to  de- 
cide upon  the  claim  for  mesne-profiis,  or 
was  a  Court  which  had  passed  a  decision 
which  on  appeal  was  annulled  on  the 
ground  that,  from  defect  of  jurisdiction^ 
it  was  unable  to  decide  upon  it. 
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But  foi  the  decision  of  the  Division 
Bench  of  the  6th  September  1864,  and 
which  is  reported  in  the  1st  Weekly  Re- 
porter, Miscellaneous  cases,  page  5,  I 
should  have  thought  it  clear  that,  as  a  matter 
of  law,  Tihcn  the  decree  under  which  the 
pfaunttff  was  turned  out  of  possession  was 
reversed  by  the  Sudder  Court,  and  it  was 
ordered  that  the  property  should  remain  with 
ilBe  plaintiff,  she  had  a  right  to  be  restored  to 
the  possession  which  she  had  lost,  not  only 
of  the  land,  but  also  of  the  rents  or  profits 
Thich  bad  been  received  by  the  defendant 
vbibt  he  was  in  possession  of  the  land  by 
ftxce  of  the  erroneous  decree  which  was 
reversed.  When  a  decree  orders  a  sum  of 
Doney  to  be  paid  to  a  plaintiff,  he  is  entitled 
|Jd  have  that  decree  executed,  although  the 
I  decree  is  silent  upon  the  subjeqt  of  execu- 
^IttQ.  li  is  the  legal  effect  of  a  decree  that 
k  is  to  be  executed.  It  is  the  legal  effect 
of  a  decree  of  reversal  that  the  party 
^iast  whom  the  decree  was  given  is  to 
have  restitution  pf  all  that  he  has  been 
deprived  of  under  it.  A  Court  of  appeal 
does  not  necessarily  enter  into  the  question 
whether  a  decree  which  it  is  about  to  reverse 
\  has  been  executed  or  not. 

The  decree  of  reversal  necessarily  carries 
vith  it  the  right  to  restitution  of  all  that 
has  been  taken  under  the  erroneous  decree 
in  the  same  manner  as  an  ordinary  decree 
carries  with  it  a  right  to  have  it  executed, 
2Bd  I  should  have  considered  that  a  decree 
of  reversal  necessarily  authorized  the  I-ower 
Court  to  cause  restitution  to  be  made  of  all 
;  that  the  party  against  whom  the  erroneous 
decree  had  been  enforced  had  been  deprived 
hy  reason  of  its  having  been  enforced. 

llie  Sudder  Court  ordered  that  the  lands 
^rc  to  remain  with  the  plaintiff.  It  did 
not  order  the  lands  to  be  restored  to  her ;  but 
the  necessary  consequence  was  that  restitu- 
tion was  to  be  made,  and  restitution  of  the 
hnds  was  made  by  the  Principal  Sudder 
Amcen  without  any  objection.  There  seems 
to  be  no  reason  why  he  should  not  have 
restored  to  the  plaintiff  the  rents  and  profits 
of  which  she  was  deprived  during  the  time 
she  was  kept  out  of  possession  of  her  land 
'ioder  the  erroneous  decree.  She  applied 
^or  restitution  of  the  lands  and  to  have  those 
*€sae-protits  restored  to  her,  and,  whether 
nght  or  wrong,  the  Principal  Sudder  Ameen 
eueruined  her  application,  assumed  that 
^  had  jurisdiction  to  order  restitution  of 
the  mesoe-profits,  and  proceeded  to  ascertain 
ibe  amount,  and  awarded  it  to  her.     These 


proceedings,  which  were  commenced  shortly 
after  the  reversal  of  the  erroneous  judgment 
in  1857,  unfortunately  lasted  up  to  1864, 
when  the  plaintiff  obtained  an  order  for. the 
amount  of  the  mesne-pro6ts  of  which  she 
had  been  deprived.  This  order  was  reversed 
by  a  Division  Bench  of  this  Court  in  Sep- 
tember 1864.  The  proceedings,  therefore, 
lasted  between  seven  or  eight  years  without 
any  apparent  neglect  on  the  part  of  the 
plaintiff.  In  giving  judgment,  the  Divi- 
sion Bench,  consisting  of  Mr.  Justice  Loch 
and  jNIr.  Justice  Seton-Karr,  said : 
**The  decree  (meaning  the  decree  of  re- 
"versal)  certainly  gave  Sooradhonee  (/'.  e., 
the  plaintiff)  no  mesne-profits.  It  merely 
"  directed  that  she  should  be  retained  in  pos- 
"  session.  If  she  wished  for  mesne-profits 
'*  during  the  period  she  was  out  of  possession,. 
"  she  should  have  applied  to  the  Court  pass- 
"  irig  the  decree  to  give  an  order  to  that  effect. 
''But  the  Lower  Court  had  no  authority  to 
"  import  into  the  decree  what  was  not  there. 
'*  //  ivent  beyond  its  jurisdiction  in  giving 
"mesne-profits  which  the  Sudder  Court, 
*'  passing  the  decree,  had  not  provided  for,  or 
"  had  purposely  omitted.  The  decree- holder 
**may  be  entitled  to  recover  mesne-profits. 
'*  But  when  application  for  that  purpose  was 
'*  made  to  the  Court  below,  it  should  have  re- 
"'  ferred  the  applicant  to  the  Court  making 
'*the  decree,  or  to  a  separate  suit ;  and  wc 
''do  not  think  that,  though  the  opinion  of 
*•  the  Lower  Court  was  expressed  so  far  back 
'as  1858,  and  no  appeal  was  then  preferred, 
'*we  are  prevented  from  taking  up  the  point 
*'  in  the  present  appeal,  which  is  from  an  order 
''  awarding  the  amount  of  those  mesne-profits 
''  ascertained  by  local  investigation.  As  the 
**  Court  below  has  in  this  matter  acted  alto^ 
^^  get  her  without  jurisdiction  y  we  quash  the 
^^  order''  The  decree  of  the  Division 
Bench,  whether  right  or  wrong,  and  we 
must  assume  it  to  be  right,  expressly  reversed 
the  decision  of  the  Principal  Sudder  Ameen 
upon  the  ground  that  he  had  no  jurisdic- 
tion. 

It  would  seem  that  the  Judges  considered 
that  the  Sudder  Court  which  reversed  the 
decree  was  the  proper  Court  to  determine 
whether  the  plaintiff  was  entitled  to  mesne- 
profits  or  not.  They,  however,  said  that 
the  Principal  Sudder  Ameen  should  have 
referred  the  applicant  to  the  Court  which 
mad^  the  decree,  or  to  a  separate  suit. 

In  England,  if  a  judgment  is  reversed 
for  error,  the  person  against  whom  the 
judgment  was  given  is  entitled  to  a  writ 
of  restitution. 
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It  is  not  a  mere  matter  of  discretion  with 
the  Court  which  reverses  a  decree  whether 
the  party  against  whom  it  was  given  is 
or  is  not  to  be  restored  to  what  he  has  been 
deprived  of  under  it. 

There  can  be  no  doubt  that,  in  point  of 
justice,  the  plaintiff  was  entitled  to  have  the 
rents  which  the  defendant  had  collected  from 
her  land  whilst  he  was  in  possession  of  it 
under  the  erroneous  decree  refunded.  This 
case  is  not  like  the  case  No.  249  of  1865, 
reported  in  VI.  Weekly  Reporter,  Full 
Bench  cases,  in  which  it  was  held  that  it 
was  discretionary  with  the  Court  which  pass- 
ed the  decree  to  award  interest  or  not.  In 
that  case,  it  was  very  properly  held  that 
the  Court  executing  the  decree  could  not 
award  interest  when  the  decree  was  silent  as 
to  interest. 

In  the  case  of  Rajkissen  Singh,  petitioner,' 
Full  Bench  Decision,  VI.  Weekly  Reporter 
III,  Miscellaneous  Rulings,  the  Court  said, 
with  reference  to  a  decree  which  had  been 
reversed  :  "  The  plaintiflFs  must  be  restored 
without  security 'to  all  that  was  taken  froip 
them  in  execution  of  the  decree  of  the  Lower 
Court."  The  plaintiffs  ought  to  be  put  in 
the  same  position  as  they  woi^ld  have  been 
if  the  decree  which  has  been  reversed  had 
never  been  given. 

The  plaintiff  was  deprived  for  nearly  a 
year-and-a-half  of  the  rents  and  profits  of 
her  land,  not  on  account  of  any  fault  of 
her  own,  but  under  the  execution  of  an 
erroneous  decree.  She  has  not  been  guilty 
of  laches,  nor  has  she  been  sleeping  over 
her  rights;  but  she  seems  to  have  been  a 
victim  to  erroneous  decisions  of  the  Courts 
of  Justice.  Having  got  the  erroneous  de- 
cree reversed,  she  has  been  continuously, 
but  unfortunately  without  effect,  prosecuting 
her  claim  for  nearly  ten  years ;  and  now, 
after  she  has  been  referred  for  redress  to  a 
civil  action,  and  has  prosecuted'  it  with 
success,  and  obtained  a  decree  in  her  favor, 
which  has  been  upheld  by  the  Zillah  Judge 
on  appeal,  she  is  to  be  told  upon  special 
appeal  to  this  Court  that  she  is  barred 
by  limitation. 

It  is  clear  that  in  the  miscellaneous  pro- 
ceeding before  the  Principal  Sudder  Am^en 
in  1858,  the  plaintiff,  upon  the  reversal  by 
the  Sudder  Court  of  the  decree  against  her, 
applied  for  the  same  mesne-profits  as  those 
which  she  seeks  to  recover  in  this  action. 
The  Principal  Sudder  Ameen  awarded  them 
to  her;  but  his  decision  was  reversed  upon 
the  ground  that  he  had  no  power  to  award 


them.  Ic  is  impossible,  in  my  opinion,  to  say 
that  the  decision  of  the  Principal  Sudder 
Ameen  was  not  reversed  on  the  ground  ihat, 
from  defect  of  jurisdiction  or  other  cause,  be 
was  unable  to  decide  upon  the  plai miffs 
claim  to  mesne-profits.  I  am,  therefore, 
clearly  of  opinion  that  the  time  during 
which  the  plaintiff  was  prosecuting  her 
claim  for  these  mesne-profits  by  proceedings 
before  the  Principal  Sudder  Ameen  and  in 
the  High  Court  ought  to  be  deducted  in 
calculating  the  period  of  limitation,  and  that 
the  suit  is  not  barred  by  limitation.  ^ 

To  come  to  a  different  conclusion  would,' 
I  think,  bring  discredit  upon  the  law  and 
upon  the  administration  of  justice. 

I  wrote  my  judgment  before  the  judgments 
proposed  to  be  delivered  by  my  Hon'ble 
colleagues  were  written,  and  i  may  say  that 
Mr.  Justice  Trevor  concurred  in  my  opinion 
that  the  plaintiff's  suit  is  not  barred.  As  he 
has  retired,  his  opinion  has  not  the  effect  of  a 
judgment,  and,  as  there  are  three  Judges  of 
a  different  opinion,  it  does  not  make  aoy 
difference. 

Having  fully  considered  the  arguments  of 
my  Hon'ble  colleagues,  I  still  retain  the 
opinion  I  have  expressed. 

My  Hon'ble  colleagues,  Mr.  Justice 
Kemp  and  Mr.  Justice  Macpherson,  agree 
with  me  in  thinking  that,  in  the  proceeding 
which  the  respondent  took  in  the  former  suit 
to  obtain  the  mesne-profits,  she  was  engaged 
in  prosecuting  a  suit  upon  the  same  cause  of 
Action  within  the  meaning  of  Section  14,  Ad 
XIV.  of  1859.  They  admit  that,  although 
it  is  difTicult  to  understand  how  the  pro- 
ceeding before  the  Principal  Sudder  Ameen 
could  have  been  protracted  from  1858  to 
1864,  no  case  of  want  of  bona  fides  or  of 
due  diligence  in  the  prosecution  of  the 
former  proceedings  on  the  part  ot  ilie  re- 
spondent has  been  established. 

Their  judgment  is  founded  upon  this,  that 
the  decision  of  the  Principal  Sudder  Ameen 
awarding  mesne-profits  to  the  plaintiff  was 
reversed,  not  because  he  had  no  jurisdiction 
to  hear  the  proceedings  or  suit  then  before 
him,  but  because  he  had  no  authority  to 
import  into  the  decree  of  the  Sudder  Court 
that  which  was  not  there.  That  is  in  effect 
deciding  that  his  decision  was  reversed  be- 
cause he  had  no  jurisdiction  to  go  beyond 
the  decree  of  the  Sudder  Court,  and  to  exer- 
cise his  own  independent  judgment  as  to 
whether  the  plaintiff  was  or  was  not  entitled  j 
to  recover  mesne-profits.     The  decision  of     , 
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ihc  Principal  Sudder  Ameen  was  reversed,  lo  decide  the  plaintiff's  claim.  1  know  of 
not  upon  the  ground  that  the  plaintiff  was  j  no  difference  between  not  having  power  by 
not  entitled  to  mesne-profits,  but  upon  the  ,  law  to  determine  or  to  decide  upon  a  question, 
ground  that  the  Principal  Sudder  Ameen  and  being  unable  for  want  of  jurisdiction 
iras  not  the  proper  Court  to  decide  as  to  her  to  determine  or  to  decide  upon  it.  Mr. 
rig^hi  to  mesne- profits,  and  that  he  ought  to  Justice  Macpherson,  with  whom  Mr.  Justice 
hive  referred  her  to  the  Sudder  Court  or  to 
a  new  action. 


Kemj)  concurs,  says:  "The  material  point 
"was  that,  though  the  Lower  Court  had 
"  jurisdiction  lo  deal  with  the  application, 
"the  respondent  who  applied  could  not 
**show  her  right  to  the  mesne-profits  in 
*'  the  absence  of  a  declaration  of  that  right 
"by  the  Sudder  Court.'  I  am  at  a  loss 
to  see  how,  if  she  could  not  do  so  in  the 
miscellaneous  proceeding,  she  could  do  so 
in  a  new  action. 


The  proceeding  before  the  Principal 
Sudder  Ameen  is  admitted  by  Mr.  Justice 
Macpherson  lo  have  been  a  suit  wiihin  the 
meaning  of  Section  14,  Act  XIV.  of  1859, 
and  the  cause  of  the  plaintiff's  application 
10  the  Principal  Sudder  Ameen  is  admitted 
to  be  the  same  as  that  for  which  the  present 
action  was  instituted.  If  the  plaintiff  is 
not  entitled  10  recover  those  mesne-profits  '  But,  be  that  as  it  may,  that  was  not  the 
in  this  action,  she  will  fail  on  the  merits. !  ruling  of  the  Division  Bench ;  they  said 
For  the  purpose  of  considering  the  questioivl  she  might  have  a  right  to  the  mesne-profits, 
of  Kmilatton,  it  must  be  assumed  that  she  is  I  and  that  the  Principal  Sudder  Ameen  ought 
entitled  to  recover  them.  The  Principal  ;  lo  have  referred  her  to  the  Court  which 
Sadder  Ameen  held  that  she  was  enliiled  ,  passed  the  decree  of  reversal,  or  to  a  separate 
to  them,  and  awarded  them  to  her. '  His  :  suit.  What  was  that  but  saying  that  the 
decision  was  reversed  by^  Division  Bench  1  Principal  Sudder  Ameen  had  not  the  same 
of  the  High  Court,  whether  right  or  wrong,  power  to  determine  as  to  the  plaintiff's 
upon  the  ground  that  he  had  no  power  lo  right  as  the  Sudder  Court  or  the  Court  in 
deal  with  the  plaintiff's  claim.  1  which  she  might  bring  a  separate  suit  would 

The  plaintiff's  claim  to  restitution  before  ;  "^^■^• 
ibe  Principal  Sudder  Ameen  was  not  upon  •  We  are  not  silling  on  appeal  from  the 
the  ground  that  the  mesne-profits  had  been  !  Division  Bench.  We  are  not  to  say  whether 
awarded  lo  her  by  the  Sudder  Court,  but  j  their  decision  was  right  or  wrong.  We 
apon  the  ground  that,  upon  the  reversal  of  <  are  not  to  decide  whether  the  Principal 
the  erroneous  decree,  she  was  entitled  lo  the  ;  Sudder  Ameen  had  jurisdiction  or  not.  We 
mesne-profits  which  the  defendant  had  re-  \  are  merely  to  ascertain  upon  what  ground 
ceived  whilst  he  was  in  possession  of  her  ^  the  Division  Bench  annulled  his  decision.  If 
lands  under  that  decree.  they  had  annulled  it  upon  the  ground  that 


rf  K  w  «  ^«  T'^A  T""^  '''T?'"  '  they  did  not  do  so :  ihey  annulled  fhe  de- 
that  he  had  no  po«;er  to  decide  her  claim.     J     ^  ,^.  ^^     ^^„„j  ^^^^  ^^^ 

and  reversed  h,s  decision  upon  that  ground,  p^jn^i  ,^  gudder  Ameen  acted  whhout 
His  decision  upon  the  claim  was,  therefore,  '  •    is^iction 

aonulled  upon  the  ground  that,  from  defect  i  ^\^  „  -.blc  colleague,  Mr.  Justice  Loch, 
of  jorisdiction  or  some  other  cause,  he  was  ,„  ^^  judgment  savs :  "  In  saying,  as  w^ 
legally  unable  to  decide  upon  it.  ..  ^j^  J^  ^^^  ^,^g^  ^j  ^^^  judgment;  that  the 

If  the  decision  of  the  Principal  Sudder  *' Lower  Court  acted  altogether  without  juris- 
Ameen  was  reversed  because  he  had  not  the  !  "  diction,  we  meant  only  that  it  had  exceeded 
power  to  award  the  mesne-profits  to  the  '' its  authority,  not  that  it  had  no  jurisdic- 
plaintiff — a  power  which,  it  was  admitted,  '*lion  to  try  whether  the  plaintiff  was  or 
the  Sudder  Court,  or  a  Court  in  which  a  *'was  not  entitled  to  recover  mesne-profits.*' 
new  suit  might  be  instituted,  would  have  '  But  how  could  the  plaintiff  know  what  they 
had — it  must  have  been,  because  he  had  not '  meant  unless  they  meant  what  they  said  ? 
the  power  to  determine  whether  the  plaint-  ,  They  held  that  the  Principal  Sudder  Ameen 
iff  ought  to  have  them  or  not,  or  in  other  exceeded  his  authority  in  deciding  that  the 
words,  becarfse  he  had  not  the  power,  for  plaintiff  was  entitled  to  recover  mesne-profits, 
want  of  jurisdiction  or  for  some  other  cause,    and   they  reversed  his  decision  upon  that 
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ground.  It  appears  to  me  that  they  annul- 
led his  decision  upon  the  ground  that  he  was 
unable,  from  want  of  jurisdiction  or  other 
cause,  to  decide  upon  the  plaintiff's  claim. 
They  would  not  have  reversed  the  decision 
of  the  Principal  Sudder  Ameen  if  he  iiad 
rejected  the  plaintiff's  claim »  and  stated  that, 
as  the  decree  of  reversal  was  silent  upon  the 
subject  of  the  plaintiff's  right  to  mesne-pro- 
flts,  he  was  unable  to  decide  upon  her  claim. 
If  he  had  so  decided,  he  would  have  held 
that,  for  want  of  jurisdiction  or  other  cause, 
he  was  unable  to  decide  upon  it.  His  de- 
cision was  reversed,  because  he  did  decide 
upon  it. 

It  seems  to  me  to  have  been  the  object  of 
the  Legislature  to  prevent  suitors  from  being 
barred  by  limitation  by  reckoning  against 
them  time  fruitlessly,  but  in  good  faiih,  occu- 
pied in  litigation  in  a  Court  which,  for  want 
of  jurisdiction  or  other  cause,  has  no  power 
to  decide  upon  their  claims ;  or  whose  deci- 
sion is  annulled  upon  appeal  for  such  cause. 
The  time  is  to  be  deducted,  not  only  when, 
from  defect  of  jurisdiction  or  other  cause, 
the  Court  in  which  the  claim  is  preferred  is 
unable  to  decide  upon  it,  but  also  when  the 
Court,  believing  that  it  is  able  to  decide 
upon  it,  passes  a  decision,  and  that  decision  is* 
annulled  upon  appeal  upon  the  ground  that 
it  was  not  able  to  decide  upon  it,  and  was, 
therefore,  wrong  in  so  doing.  It  matters  not 
for  this  purpose  whether  the  Appellate  Court 
is  right  or  wrong ;  if  wrong,  it  would  be  just 
as  unjust  to  reckon  the  time  against  the 
suitor  as  it  would  be  if  the  Appellate  Couri 
was  right.  Parties  are  not  to  be  barred  by 
limitation  by  reckoning  against  them  time 
fruitlessly  occupied  whilst  they  are  being 
handed  about  from  Court  to  Court  by  reason 
of  doubts  or  erroneous  decisions  upon  ques- 
tions of  jurisdiction  or  of  the  powers  of  the 
Courts  to  entertain  claims  that  are  brought 
before  them  for  decision. 

Mr.  Justice  Macpherson  says  (and  Mr. 
Justice  Kemp  concurs  with  him)  that  he 
fails  to  see  that  this  case  is  one  of  any  spe- 
cial hardship,  so  far  as  the  respondent  is 
concerned  ;  that  her  remedy  by  way  of  re- 
view of  the  Sudder  Court's  decision  was 
suggested  to  her,  but  she  did  not  avail  her- 
self of  it. 

I  cannot  concur  in  this  remark.  At  the 
time  when  the  Division  Bench  suggested  a 
review,  they  also  suggested  the  institution 
of  a  fresh  suit  as  an  alternative  remedy. 
According  to  the  view  of  the  majority  of 


the  Judges,  she  was  barred  by  limitation  at 
the  lime  when  the  suggestion  was  made. 
The  plaintiff  availed  herself  of  one  of  the 
two  suggestions,  and  commenced  a  fresh  suit 
almost  immediately. 

If  she  had  adopted  the  other  suggestion, 
and  had  applied  to  the  High  Court  to  review 
the  judgment  of  the  late  Sudder  Court,  she 
would  probably  have  been  told  that  it  was 
matter  of  discretion  whether  the  application 
for  review  should  be  admitted  after  the 
regular  time,  and  that  she  came  too  late. 

The  judgment  of  the  Principal  Sudder 
Ameen  was  in  fact  reversed  upon  the  ground 
that  he  had  acted  without  jurisdiction  ;  and 
the  plaintiff  has  acted  upon  the  faith  of  what 
the  Judges  said,  and  she  brought  a  new  suit 
ai^cording  to  the  suggestion  of  the  Court. 
How  could  she  or  her  advisers  have  possi* 
bly  imagined  that,  when  she  should  seek  to 
have  the  time  deducted  which  she  had  spent 
fruitlessly  in  a  Court  whose  decision  had 
been  expressly  reversed  because  it  had  acted 
altogether  without  jurisdiction,  she  would 
be  told  that  that  was  not  the  ground  of  re- 
versal? In  my  opinion,  a  reversal  of  the 
decision  of  the  Principal  Sudder  Ameen 
expressed  to  be  upon  the  ground  of  want 
of  jurisdiction  was  a  reversal  within  the 
meaning  of  Section  14  of  the  Limitation 
Act,  whether  the  Principal  Sudder  Ameen 
had  jurisdiction  or  not.  Kven  if  it  can  be 
said  that  the  decision  was  not  reversed 
upon  the  ground  of  want  of  jurisdiction,  it 
was  clearly  annulled  upon  the  ground  that 
the  Principal  Sudder  Ameen  for  some  other 
cause  was  unable  to  decide  upon  the  plaint- 
iff's claim. 

This  case,  like  every  other,  must  be  de- 
termined according  to  law,  and  not  with 
reference  to  hardship.  Whether  the  case 
is  one  of  special  hardship  or  not,  it  is  not 
for  me  to  say;  but  I  must  say  that  this  lady 
has  good  grounds  to  complain  either  of  the 
uncertainty  of  the  law,  or  of  the  manner  in 
which  it  has  b«en  administered  in  her 
case. 

She  has  been  deprived  of  a  large  sura  of 
money  in  consequence  of  an  erroneous  decree 
which  has  been  reversed.  She  has  been  en- 
deavouring continuously  for  the  last  ten 
years  to  recover  that  of  which  she  has  been 
so  deprived.  She  has  had  three  decrees  in 
her  favor.  No  laches  are  imputed  to  her. 
One  decree  has  been  reversed  with  costs, 
and  now  the  other  two  are  to  be  reversed, 
and  she  is  to- be  turned  round  upon  the 
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ground    that    she    is    barred    by     limila- 

I     tion. 

■  Since  this  judgment  was  delivered,  I 
have  been  referred  to  the  case  of  Doorga 
Pershad  Roy  Chowdhry  versus  Tara 
Persbad  Roy  Chowdhr}-,  8  Moore's  Indian 
Appeals,  page  310  (same  case,  Sutherland's 
Privy  Council  cases  427).*  The  case  is 
somewhat  analogous.  7'he  Privy  Council 
hold  that,  under  the  old  Law  of  Limitation, 
ihe  time  during  which  the  plaintiff  was 
fruitlessly  endeavouring   to   obtain   mesne- 

,  profits  in  execution  of  an  erroneous  order, 
which  was  subsequently  set  aside,  was  not 
10  be  reckoned  against  him  in  calculating 
limitation. 

Loch,  J. — It  appears  to  me  that  the  only 
safe  course  for  a  Court  executing  a  decree 
10  take  is  to  execute  it  strictly,  without 
importing  into  it  anything  that  is  not  dis- 
tinctly comprised  in  it.  There  can  be  no 
doubt  that  the  plaintiff  in  this  case,  when 
she  recovered  possession  of  the  property 
from  which  she  had  been  evicted  under  the 
erroneous  decree  of  the  Lower  Court,  was 
entitled  to  the  mesne-profils  for  the  period 
during  which  she  was  out  of  possession ;  but 
the  decree  of  the  Sudder  Court  was  silent 
on  the  subject,  and  consequently  I  hold 
that  the  Lower  Court,  in  executing  that 
decree,  should  have  confined  itself  to 
what  that  decree  gave  the  plaintiff,  viz  ,  pos- 
session.    If  the  plaintiff  required  mesne-pro- 

I    fits  for  the  period  of  dispossession,  she  had 

\    only  to  ask  the  Court  which  passed  the  deci- 

1  sion  to  supply  the  omission,  or  she  might 
have  brought  a  suit  to  recover  the  amount. 
Either  course  was  open  to  her,  and  when 
the  order  of  the   Principal   Sudder  Ameen 

^  awarding  mesne-profits  was  reversed  by  a 
Division  Bench  of  this  Court  in  September 
1864,  she  had  then  plenty  of  time  to  make 
application  to  the  Court. 

In  the  Shooshung  case,  reported  at  II. 
Weekly  Reporter,  page  80,  Civil  Rulings,  the 
Division  Bench  reversed  the  order  of  the 
Lowei*  Court,  which  had  been  executed 
before  the  appeal  was  heard,  and  direct- 
ed that  the  appellant  should  be  restored  to 
possession,  and  recover  from  the  respondent 
all  sums  realized  by  him  during  his  posses- 
sion under  the  erroneous  decree,  with  interest. 
Such  an  order  should  have  been  made  in  the 
plaintiff's  case,  and,  till  it  were  made,  the 
Principal  Sudder  Ameen  should  have  con- 
fioed  himself  to  giving  back  possession  as 
decreed  to  the  plaintiff. 


•  Also  sec  3  W.  R.,  Privy  CouhqU  cases,  p.  1 1 . 


With  regard  to  the  word  "  suits,"  as  used 
in  Section  14  of  Act  XIV.  of  1859,  if  that 
and  other  Sections,  such  as  11  and  la,  had 
been  placed  after  Section  23,  there  would,  I 
think,  have  been  little  doubt  as  to  the  mean- 
ing of  the  word,  and  that  the  provisions  of 
the  Section  applied  equally  to  all  the  pre- 
vious Sections.  Placed  as  it  is  in  the 
middle  of  the  Act,  it  appears  to  me  to  refer 
only  X,o  what  has  gone  before,  and  to  relate 
only  to  suits  previous  to  judgment.  Section 
18  appears  to  me  to  draw  a  line  between  the 
two  parts  of  the  Act.  Suits  are  not  men- 
tioned again  in  the  remainder  of  the  Act, 
and  the  words  of  that  Section  certainly 
apply  to  what  has  gone  before,  and  not  to 
what  follows. 

It  may  be  said  that  proceedings  in  execu- 
tion ace  only  a  continuance  of  the  suit; 
that  they  are  merely  the  necessary  steps 
taken  to  secure  the  benefit  of  the  suit  which 
has  been  decreed,  and,  as  such,  are  but  the 
subsequent  parts  to  make  it  complete. 
While  I  admit  this,  I  must  at  the  same  time 
assert  ih.it  in  the  Courts  of  this  country,  not 
established  by  Royal  Charter,  the  suit 
has  always  been  considered  to  come  to  an 
end  with  the  judgment,  and  applications 
for  execution  were  looked  upon  as  sepanate 
proceedings;  and,  looking  at  the  Act,  it 
appears  to  me  to  be  drawn  up  with  a  recog- 
nition of  this  distinction  between  the  suit 
itself  and  the  proceedings  which  follow- 
ed, and  related  to  the  execution  of  the 
decree  passed  in  the  suit.  The  judgment 
of  the  late  Sudder  Court,  dated  17th 
December  i860,  reported  at  page  401, 
2nd  Volume,  Sudder  Dewanny  Adawlut 
Reports,  shows  the  distinction  which  used 
to  be  drawn  between  suits  and  proceedings 
taken  in  execution.  I  do  not  think  that 
an)  argument  in  favor  of  the  view  taken 
of  the  word  *' suits"  in  the  order  of  refer- 
ence can  be  gathered  from  the  title  of  this 
law,  when  it  is  remembered  that,  up  to  the 
passing  of  Act  XIV.  of  1859,  we  had  no 
Statute  Law  prescribing  the  time  within 
which  execution  of  decrees  should  be  taken 
out,  and  that  ^'limitation,"  when  it  is  used 
in  the  Regulations,  applies  to  suits  in  which 
no  judgment  had  been  passed,  and  not  to 
proceedings  taken  after  judgment  has  been 
delivered.  Wherever  the  word  "suits"  is 
made  use  of  in  Act  XIV.  of  1859,  it  means 
cases  in  which  no  judgment  has  been  pro- 
nounced, and  it  appears  to  me  that  the  word 
was  not  intended  by  the  Legislature  to  be 
applied  to  proceedings  to  enforce  execution 
^  of  a  decree. 
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'  Holding  the  opinion  I  have  expressed  Seciion  14  of  Aft  XIV.  of  1859)  ''engaged 
above,  it  is  hardly  necessary  for  me  to  say  in  prosecuting  a  suit  upon  the  same  cause  of 
raore,  but  as  1  was  one  of  the  Judges  who  action."  But  I  regret  that  1  differ  in  the 
passed  the  order  of  September  1864,  I  think  conclusions  at  which  I  have  arrived  upon 
it  proper  to  explain  the  meaning  of  the  the  oiher  questions  which  arise  in  this  re- 
words "want  of  jurisdiction'*  used   in  that  ference. 

judgment,  and  which  may  be  gathered  from        Section  14  requires  that  the  prosecution 
the  earlier  part  of  that  judgment.     A  Court  of  the  suit  shall  have  been  carried  on  bond 
may  have  no  jurisdiction  at  all,  or,  having  fide  and    with    due    diligence.     I    cannot 
jurisdiction,  it  may  exceed  its  authority,  and  say  that    want  of  bona  fides  or  due   dili- 
thus  be  said  lo  act  without  or  beyond  its  gence  in  the  former  proceedings  has  been 
jurisdiction.     The  words  used  were — "  Bui  proved.     Nevertheless,  it  is  difi^cult  to  un- 
**  the  Lower  Court  had  no  authority  to  im-  der stand  how  the   proceedings   before  the 
**  port  into  the  decree  what  was  not  there.  Principal   Suilder   Ameen,    which    had   for 
*'  It  went  beyond  its   jurisdiction  in  giving  their  object  merely  the  asceitainroent  ol  the 
'^  mesne-profits    which    the    Sudder    Court  mesne-profits  of  less  than  two  year$,  could 
**  passing  the  decree  had  not  provided  for,  have  been  protracted  from  1858  to  1864,  if 
*'  or  had  purposely  omitted.'     In  saying  as  .  any  reasonable  diligence  had.  in  fact,  been 
we  do  al  the  close  of  the  judgment  liiai  the  exercised  by  the  respondent. 
Lower    Court    acted     -altogether    wiihout  •   -yy^^^    ^^as  the  decision  of  the    Principal 
jurisdiction,"    we    meant   only   that    it   had  guj^^er   Ameen  awarding  ivasila/  annulled 
exceeded  its  authority,  not  that  it  had  no  ^y  the  High  Court  (on  September  6ih,  1864) 
jurisdiction    to    determine   whether  plaintiff  from  *' defect  of  jurisdiction"   or   *' for  anv 
was  or  was  not  entitled  lo  recover  mesne-  g^ch  cause?'     In  disposing  of  this   point, 
profits.     The  Full  Bench    in   its  judgment  j   g^all  express  no   opinion   a§  to   whether 
of  the  3 1  St  August   1866,  reported  at  VI.  jj^^  Division  Court  was  right  or  not  in  re- 
Weekly   Reporter,   page   77.   in    giving   an  ..^rsing   the  order  of  the  Piincipal  Sudder 
explanation    of    ihe    words    -  exercised    a  Ameen,  for  that  question  does  not  direcilv 
jurisdiction     not    vested    >n    it    by    law,"  arise  on  the  present  reference, 
used   in   Seciion   3^,   Act  XXllI.  of  i86r,        ,  ,       1         ,       r  ,     ^  . 
held  that  these  words  comprised,  not  onlv     .  ^\sf  "?^  ^°  /"^  ^^^^  ^^^  ^^^^^  ^^l^^  ?""* 
cases  in  which  the  Subordinate   Appellate  ^'pal  Sudder  Ameen  was  not  annulled  for  a 
Court  had  no  jurisdiction  at  all,  but  also  defect  of  "jurisdiction,     properly  so  caUrd. 
cases  in  uhich  such  Court  having  jurisdic  °^    .  ^°^  a">'  ^uch  cause.       No  doubt     m 
lion  exceeds  its  jaiisdiclion.     In  this  latter  '^^  jndgment  of  the    6ih  September    1 864, 
sense,  I  consider  that  the  Principal  Sudder  ^^^   ^^'^^^    '' juiisdiction      is   used.     But   it 
Ameen   acted    wiihout   jurisdiction    in   this  was  not  used  there  m  its  pi oper  sense    nor 
^  in  the  sense  in  which  it  is   used   in    Sec- 
_*          .    ,                   ,            ,  lion    14  of  Aft  XIV.  of   1S59.     The  Court 
Even    if    I    concuired    in     the    opinion  said*:  'But     the 
expressed   by   my   learned  colleague.',  that       *   t.   Weekly    Reporter,     ,5  Lo^^W  Court  had 
the   proceedings   taken    in    execution   of   a  ^'  scellaneous,  5.  ^^^  authority    10 
decree  were  a  suit  sxnYxm  ihe  meaning  and  u  j^      ^  j^i^  ^^it  decree  what  was  not  there, 
intention  of  the  Act  Xl\.  of  1859.  ^  should  .  i^  ,^^^1  beyond  its  jurisdiction  in  giving 
not  be  prepared  to  allow  the  plaintiff  the  -  mesne- profits,   which    the    Sudder  Court 
benefit  of  the  time  during  which  she  was  en-  «  passing  the  decree  had  not  provided  for. 
gaged  in  carrying  out  the  execution  proceed-  u  ^^  ^ad  purposely  omitted.     The  decree- 
ingsm  the  Principal  Sudder  Ameeiis  Court,  .folder  niay  be  entitled  to  ^cco^•er  mesne- 
unless  the  words  "  defect  of  jurisdiction  or  »profi..s.     But    when    application    for    that, 
other  cause,     mentioned  in  Section   14  of  «.  purpose  was  made  to  the  Court  below,  it 
that  Act,  can  be  held  to  apply  to  cases  in  .-should  have  referred  the  applicant  to  the 
which  a   Court   has   acted    in  excess  of  its  ..q^^^^  making  the  decree,  or  to  a  separate 
jurisdiction.                      ^  '^  suit,  and  we  do  not  think  that,  though  the 
Miupherson^     J,     (Kemp,     J.^    concur-  *' opinion  of  the  Lower  Couit  was  expressed 
rififj.—l  concur  with  the   Chief  Justice  in  "so  far  back  as   1858,  and  no  appeal  was 
the  opinion,  and  in  the  reasons  given  for  the  "  then    preferred,    we   are    prevented    from 
opinion,  that  in  the  proceedings  which  the  "taking  up  the  point  in  the  present  appeal, 
respondent  took  in  ihe  former  suit  lo  obtain  '*  which    is    from    an    order    awarding   the 
wastlaf,   she   was  (wiihin    the   meaning   of  "amount  of  those  mesne-profits,  ascertained 
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''by  local  investigation.  As  the  Court 
'*  below  has,  in  this  matter,  acted  altogether 
'*withoat  jurisd.ction,  we  quash  the  order, 
''and  decree  the  appeal  with  costs/' 

The  sense  in  which  the  term  "  jurisdic- 
tion'* was  intended  to  be  used  is,  1  think, 
clear,  and  is  to  be  found  in  the  passage  in 
which  it  is  said  that  "  the  Lower  Court  had 
''no  authoriiy  to  import  into  the  decree 
••  what  was  not  there/'  It  cannot  be  said  that 
ibe  Lower  Coart  had  not  jurisdiction,  in  the 
ordinary  sense  of  the  term,  to  deal  with  this 

•  mailer.  The  original  suit  was  one  in  which 
the  Court  admittedly  had  jurisdiction,  and 
any  j^>pUcation  made  in  the  course  of  the 
sait,  whether  wiih  a  view  to  execution  or 
otherw'tse,  was  made  to  a  Court*  having 
jurisdiction.  It  is  one  thing  to  say  that  a 
Court  has  not  the  power  to  make,  or  cannot 
properly  make,  a  particular  order  in  a  suit, 
and  quite  another  thing  to  say  that  the 
Court  has  not  jurisdiction  to  entertain  the 
suit,  or  the  particular  application  which  it 
ought  not  to  grant.  In  disposing  of  the 
question  properly  before  it  and  cognizable  by 
it — as  to  how  effect  was  to  be  given  to  the 
decree  of  the  Sudder  Court— the  Lower  Court 

I  gave  to  the  respondent  more  than  it  should 
I   (in  the  opinion  of  the    High   Court)    have 

given  ;  and  so  far  as  it  gave  too  much,  its 
;  order  was  reversed.     The  Lower  Court  might, 

beyond  all  doubt  (even  according  to  the  rul- 
L  Jng  of  the  Division  Court),  have  made  the 

order  which  it  passed,  if  the  Sudder  Court 

■  had  declared  the  respondent's  right  to  the 
I  wasiiai  which  she  sought.  It  was  not 
'   because  it  had  no  juiisdiction,  but  because 

■  the  Sadder  Court  had  not  declared  the  right, 

#  that  the  Lower  Court  was  deemed  to  be 
wrong  in  giving  the  mesne-profiis.      There 

j  *as,  in  fact,  no  want  of  jurisdiction,  nor 
invtbing  of  the  kind  ;  and  I  think  that  the 
learned   Judges,   in    their  judgment   of   the 

^  '^h  of  September  1864,  said  no  more  than 
that  the  Lower  (.'ourl  ought  not  to  h.ive 
acted  as  ii  did  without  a  distinct  declaration 
by  the  Sudder  Court  of  the  respondent's 
nght  to  the  wasilal.  The  material  point 
•as  that,  though  the  Lower  Court  had  juris- 
diction to  deal  with  the  application,  the  re- 
spondent, who  applied,  couKi  not  show  her 
'•^'it  to  the  mesne-profr.s  in  the  absence  of 
»  declaration  of  that  right  bv  the  Sudder 
<'ourt. 

I  think  that  the  appellant's  contention  is 
''•ght,  and  the  respondent's  suit  is  barred  by 
limitation. 

The  law  of  limitation  often  operates  with 
roach  hardship  upon  individuals.     But  I  fail 


to  see  that  the  present  case  is  one  of  any 
special  hardship,  so  far  as  the  respondent  is 
concerned.  Her  remedy  by  way  of  review 
of  the  Sudder  Court's  decision  was  suggested 
to  her,  but  she  did  not  avail  herself  Of  it, 
which,  with  reference  to  the  provisions  of 
Act  XIV.  of  1859,  if  for  no  oiher  reason, 
she  certainly  ought  to  have  done. 


The  3 1  St  March  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AY,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  F.   B. 
Kemp,  and  A.  G.  Macpherson,  Judges.^ 

*  Hindoo  Law— Maintenance — Son's  widow- 
Father-in-law. 

Case  No.  308  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  the  2^- 
PergunnahSy  dated  the  2^th  June  iSC)6, 

Kasheenath  Doss  and  others  (Defendants), 

Appellants, 

versus 

Khetlur  Monee  Dossee  (Plaintiff),  Respond- 
ent, 

Baboo  Nil  Monee  Sein  for  Appellants. 

Babous  Sreenalh  Doss  and  Romesh  Chunder 
Milter  for  Respondent. 

Hkld  byPeacociy  C.J,^  and  Macpherson^  J.  (revers- 
ing the  decree  of  the  I^vver  Court),  that,  according  to 
the  law  as  current  in  Lower  Bengal,  ihe  widow  of  a  son 
who  has  died  leaving  nothing,  cannot  compel  her  deceas- 
ed husband's  father  to  make  her  a  pecuniary  allowance 
by  way  of  maintenance  if  she  refuses  to  live  with  him  as 
a  member  of  his  family. 

Held  by  Loch  and  Kempy  yj.—Contrz. 

This  case  icas  referred  to  the  Full  Bench  by 
A  or  man  and  Selon-Karr,  JJ^.  under  the 
folloiving  remarks  : — 

Aorman,  y.- -Wf  are  disposed  to  think 
ihil  the   widow   of   a   Hindoo   refusing   to 


*  Heard  before  five  Judges  (Mr.  Justice  Trevor  being 
the  fifth  Judge)  on  the  22nd  and  23rd  Match  ibfi;. 
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live  in  the  house  of  her  father- in- 1  aw  can- 
not maintain  any  suit  against  him  for  a 
pecuniary  allowance  by  way  of  maintenance. 
The  case  of  Ruggotnonee  Dossee*  versus 
Shib  Chunder  IMullick.  2  Hyde's  Reports, 
page  103,  in  which  this  point  was  decided,  is, 
however,  at  variance  wiih  two  decisions  of 
this  Court  (Sudder  Dewanny  Adawlut  Re- 
port, 1852,  page  796),  and  a  case  lately  decid- 
ed by  Mr.  Justice  Kemp,  and  perhaps  one  or 
two  other  cases.  We  think  the  point  should 
be  argued  before  a  Full  Bench. 

Se/on-Karfy  J. — I  concur  in  sending  this 
case  to  a  Full  Bench,  as  there  appear  to  be 
conflicting  judgments.     I  reserve  my  opinion. 

Ihe  judgments  of  the  Full  Bench  ivere 
delivered  as  follow  : — 

Loch,  J. — The  plaintiff  in  this  jase,  a* 
Hindoo  widow,  sued  to  obtain  maintenance 
from  the  defendant,  her  father-in-law.  Her 
statement  is,  that  she  was  married  to  the 
youngest  son  of  the  defendant  in  1260;  that 
she  received  on  that  occasion  sundry  valuable 
ornaments  from  her  father-in-law;  that  her 
husband  died  in  I3ih  Assin  1266,  and  from 
that  time  she  has  been  living  with  her  own 
parents,  having  been  obliged  lo  leave  the 
house  of  the  defendant,  her  father-ia  law,  on 
account  of  the  ill-usage  she  received.  She 
now  sues  to  recover  the  value  of  her  bridal 
ornaments  and  arrears  of  maintenance  at  the 
rate  of  Rupees  25  a  month. 

The  defendant  admits  that  the  marriage 
look  place,  but  denies  that  plaintiff  ever 
lived  in  his  house.  He  says  that  his  son 
was  about  five  years  old  when  the  marriage 
took  place,  and  since  then  plaintiff  had  visited 
his  house  onlv  on  two  occasions  :  the  dav 
of  his  son's  death,  and  again  the  day  of 
the  Sradh.  He  adds  "that  neither  the 
Hindoo  Shasters,  nor  the  prevalent  practice 
of  the  countrv,  would  warrant  the  Couit  in 
entertaining  the  claim  of  ihe  plaintiff,  espe 
cially  as  the  plaintiff  has,  without  the  con- 
sent of  the  defendant,  and  in  disiegard  of  his 
orders,  neglected  to  render  him  the  service 
due  to  his  old  age,  and  chosen  to  take  up  her 
abode  under  another  roof,  he  (defendant)  is 
by  no  means  bound  to  make  her  any  cash 
payment  for  her  maintenance." 

The  case  has  been  referred  for  the  deci- 
sion of  a  Full  Bench  under  the  following 
order  (Norman  and  Selon-Karr,  yy>),  dat- 
ed nth  March  1867  :  *'  We  are  disposed  to 
"  think  that  the  widow  of  a  Hindoo  refusing 
"  to  live  in  the  house  of  her    father-in-law 


''  cannot  maintain  any  suit  against  him  for 
''a  pecuniary  allowance  by  way  of  mainte* 
"  nance.  The  case  of  Ruggomonee  Dosscc 
**  versus  Shib  Chunder  Mullick,  2  Hyde's 
*'  Reports,  page  103,  in  which  this  point  was 
**  decided,  is,  however,  at  variance  with  iwo 
''  decisions  of  this  Court :  Sudder  Dewannv 
"  Adawlut  Reports,  1852,  page  796,  and  a  case 
"lately  decided  by  Mr.  Justice  Kemp,  and 
'■  perhaps  one  or  two  other  cases.  We  think 
"  the  point  should  be  argued  before  a  Full 
"Bench."  Mr.  Justice  Seton-Karr  concur- 
red in  sending  the  case  up  to  a  Full  Bench, , 
reserving  his  opinion. 

It  has  been  contended  before  us  that,  under 
the  Hindoo  Law,  a  person  is  not  bound  to  sup- 
port his* son's  widow ;  that,  though  there  be 
a  moral  obligation  upon  him  to  do  so,  it  is 
not  a  right  which  can  be  enforced  by  law; 
that,  even  if  the  Court  hold  that  the  uidow 
has  a  right  to  maintenance,  the  plaintiff  is 
not  entitled  to  recover  it,  because  she  does 
not  reside  with  her  husband's  family,  but 
lives  with  her  own  father. 

Looking  at  the  current  of  decisions  passed 
since  1820,  I  think  it  now  too  late  for  the 
defendant  to  contend  that  the  widow  of  a 
son  living  with  her  deceased  husband's 
family  is  not  entitled  to  maintenance,  her 
right  to  which  she  may  enforce  by  suit  in 
Court.  The  decision  reported  in  2  Hyde's 
Reports,  page  103,  has  been  quoted  in' sup- 
port of  the  allegation  that  maintenance  to  the 
son's  widow  is  only  a  moral  obligation  on 
the  father-in-law,  not  enforcible  by  law  : 
and  we  find  the  learned  Judge  in  that  case 
lays  down  that,  **  according  to  Hindoo  Law, 
"  probably,  the  plaintiff  should  be  maintained 
"in  the  house  of  her  father-in-law  who 
"ought  to  find  her  in  food  and  raiment. 
"But  when  the  father  and  the  son  are  not 
"  joint  in  estate,  the  maintenance  of  the  son*s 
"  widow  appears  to  be  a  mere  moral  duty 
"  on  her  father-in  law,  to  the  performance 
"of  which  he  is  not  compellable  by  law. 
"  The  absolute  power  of  a  father  as  master 
"  and  head  of  the  family  over  property  ac- 
"  quired  by  himself,  his  right  to  distribute 
"  it  at  his  pleasure,  and  to  keep  and  reser\'e 
"  what  he  thinks  fit  for  himself,  is  asserted 
"in  the  most  distinct  manner  in  numerous 
"  texts;  Colebrooke's Digest,  Book  V., Chapter 
"  I,  Section  2,  pp.  23  to  26,  and  Chapter 
"  2,  p.  88. 

"  In   p.   90,   the    Commentator,   Juggun- 

"  natha,  treats  the  maintenance  of  a  family 

"out    of    a    man's    own    wealth    as    pre- 

l  "  ceptive   merely,  and   saj-s,   at  p.  88,  thai 
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**  family,  whatever  be  its  composiiion,  as  con- 
'*  sisling  of  other  relations  and  connections, 
"  including  (it  may  be)  illegitimate  off- 
*'  spring.  It  extends,  according  to  Menu 
"  and  Yajnawalky,  to  the  outcaste,  if  not 
'•  to  the  adulterous  wife ;  nor  to  mention  such 
"  as  are  excluded  from  the  inheritance,  whe- 
*'  thcr  through  their  fault  or  their  misfor- 
"tune;  all  being  entitled  to  be  maintained 
"  with  food  and  raiment.'* 


'*a  hither  slighting  such  precepts  commits 
''  a  noral  offence,  but  incurs  no  civil  penalty. 
^  *•  A  son's  widow  cannot  have  larger  legal 
''rights  against  her  father-in-law  than  her 
""  husband  would  have  had  if  alive,  and  such 
**  husband  could  not  have  compelled  his 
"father  to  give  him  any  share  of  his  pro- 
"  perty." 

The  words  quoted  by  the  learned  Judge 
from  p.  88  of  Colebrooke's  Digest,  that  **  a 

'father  slighting  such  precepts  commits  a  At  page  1 60,  Colcbrooke's  Digest,  Volume 

"  moral  offence,  but  incurs  no  civil  penalty,"  IV,,  Cal.  Kd.,  p.  399 — page  322,    Volume 

lelaie,  as   will  be  seen  by  reference  to  the  II,,  Stokes's  Kdition,  we  have  a  quotation  from 

passage  itself,  to  an  improper  partition  of  his  Vrihaspaii^    laying    down  the    duties   of   a 

properly  by  a  father,  and  not  to  the  main-  widow,  the  last  clause  of  which  sets  forth : 

tenance  of  his  family.     The   passage   runs  '*  Wiih  food   consecrated   to  the  gods  and 

thas :    **  A  father   has   dominion   over   pro-  the   manes    let   her   honor  paternal   uncles, 

-  pcrty  acquired  by  himself;  should  he  give  spiritual  parents,    daughter's   sons,   the   off- 

"^  no  share  to  any  one  son,  though  guilty  of  •spring  of  her  husband's  sister  and  his  ma- 

-00  offence,  and  gives  a  share  to  one  guilty  ternal  uncles,  learned  men,  unprotected  per- 

**of    offences,    who   shall    punish   him  .^    It  ior\St  ^xx^sX^.  ^ndi  females  0/ ihe  family** 

*' cannot  be  affirmed  that,  under  the  authoritv        rp,  _     *  ^     «u«  , 1  e^ i«^  ^c  .u-. 

..  , .,     ^     .      •.  J  r  «     V»  /               An  The  comment  on  the  word  females  of  the 

'  of  the  texts  cited  from  Ca/ayana  2iV\ci  Bun-    r      .,  . .,,  .,  >.    ,^      i^t r^ 

.  J,             .,     ,r.                     y>        1      r  .,  family    is     *  ine    wiaoirs  of  her    husbands 

•  rfAaj-a/w,  the  King  may  punish  such  a  father.  l^  ,he  rest.'  Daughters  of  her  hus- 
^The  law  propounds  the  trioral  offence  cotn-  t,^„^.      .          .^  destitute  of  protectors,  are 

muted  by  a  father  shghtmg  such  precepts     j     ,  ^^    ^      ,j,  ,  ..  „„^    o,ec.ed  per- 

•but  ordains  no  fine,  like  the  giver  of  gold  ..     »t-u  ^  ♦  ^^  .u  .    •      ^1    ^  ^  .. 

_,!  ^,  .u      I  •»?•  sons.       I  he   support  of  them  is  only  neccs- 

10  an  improper  object,  thereby  committing  ..  ,       .     so  circumstanced 

"an  offence,  but  incurring  no  civil  penalty."  ^**^>  *^  ^^^^  ^^  ^^  circumstanced. 

.     ^  I  r       1    .  rx-         X-  I  Further  on   the    commentator    observes : 

The  passage  in  Lolebrooke  s  Digest,  Volume  -  Consequently  she  whose  husband  is  deceas- 

II..  runs  thus :  "  For  example,  equal  parti-  u  ^^  should  support,   in  proportion   to   her 

"  lion  may  be  considered  as  preceptive,  like  ..  ability,  the  same  persons,  and  do  the  same 

"the  maintenance  of  the   family  out  of  a  **  acts  in  the  same  manner  in  which  her  bus- 

'*  man  s  own  wealth.     1  hus,  the  support  of  »  band,  when  living,  supported  those  persons, 

-  a  married  daughter  residing  in  her  father  s  «  ^nd  did  those  acts." 
"  house   (for  so  the  term   is  explained    by 

•  Vijyaneshvard)  is  approved  by  Vajnaivalky,        It  is  clear,  therefore,  from  the  above  com- 

•  f77).  although  she  has  no  title  to  the  raent,  that  the  widow,  if  she  have  means,  is 
*' estate,  and  there  is  no  difference,  so  far  as  bound  to  support  the  widows  of  her  hus- 
"*  proof  of  property  is  concerned,  between  the  band's  sons,  because  he  was  bound  to  do  so, 
*'  enjoyment  of  a  maintenance  and  the  receipt  they  being  members  of  his  family. 

\   -  of  a  share/'     The  duty  of  maintaining  one's        r^^^  ^       ^j  providing  maintenance  for  a 
family  is,  however,  clearly  laid  dowri  m  the    ^^^,3  ^^.^J^^  ^^^     -^  ^^  ^^         ^„  ^^e 

Dyabhagapast  29,  Section  XXII      in  these  .^.^^  ^^.j^j^^  a  Hindoo  female  takes  upon 

nords  :    **ihc    maintenance  of  the  fami  y  ,  *       •  _^     'ru«.,^k  ««*  o^  — ,#:,«!.,  o«rv«^«^^^ 

^ .      _   .  J.           ,,       ,  |.     ..  ^,     -^  ;  marriage.     1  hough  not  so  entirely  separated 

IS  an   indispensable  oblisration   as  Menu  1  e        \r            c       1         .^1     a  i\.     a  c 

*f*    I    /<    1        "  ^^^^  ^^^  ^^^'"  family  as  to  be  debarred  from 

positively  declares.  inheriting  paternal  property,  when  there  is  no 

Sir  Thomas  Strange,  in  his  work  on  Hindoo  maiden  sister,  she  is  in  all  other  respects 
Law,  Volume  I,  page  99,  says:  "  Mainte-  considered  a  member  of  the  family  into 
"  nance  by  a  man  of  his  dependants  is  with  the    which   she  has   married,  and   no  longer  a 

•  Hindoos  a  primary  duty.  They  hold  that  '  member  of  her  own  family.  And  on  the 
"be  must  be  just  before  he  is  generous,  his  death  of  her  husbarid  she  is  bound  by  law 
"charity  beginning  at  home,  and  that  even  .  to  remain  in  her  husband's  family  under  the 
"sacrifice  is  mockery,  if  to  the  injury  of !  protection  of  his  kindred,  and  must,  under 

•  those  whom  he  is  bound  to  maintain.  Nor  |  such  circumstances,  if  there  be  ancestral  pro- 
••ofhis  duty  in  this  respect  are  his  children  i  perty,  be  supported  by  them.  We  find  in 
•*  ihc  objects,  co-exicnsive  as  it  is  with  his   Section  2,  p.  3,  of  the  Dycrama  Sungraha 
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the  following  passage  from  Catayana:  **  Let 
*'  ihe  childless  widow,  preserving  unsullied 
"  the  bed  of  her  lord,  and  abiding  with  her 
**  venerable  protector,  enjoy  with  moderation 
•*  the  property  until  her  death.''  And  in  the 
4th  para,  is  a  comment  on  the  words  *'  vener- 
able protector,"  that  is,  "  having  settled  with 
her  father-in-law  in  her  husbands  family, 
let  her,  so  long  as  she  lives,  enjoy  her 
husband's  estate." 

This  passage  clearly  shows  that  the  widow 
is  to  live  with  her  husband's  family  after  his 
death.  At  page  599  of  Stokes's  edition  of 
Colebrooke's  Digest,  Volume  II.,  page  481,  is 
the  following  passage  from  Catayana:  **  If 
*'  suitable  food,  apparel,  and  habitation  cease  to 
"  be  provided  for  a  wife,  she  may  by  force  take 
"  her  own  property  and  a  just  allotment  for 
**  si!ch  a  provision,  or  she  may,  if  he  die,  lake' 
"  it  from  his  heir,"  And  the  comment  on  this 
at  page  600  is :  *'  But  others  consider  this 
**  text  as  relating  to  widows :  consequently,  if 
*'  brother-in-law  and  the  rest  do  not  give  suit- 
*'  able  food  and  .apparel  to  the  widow  of  their 
"  brother,  she  may  claim  her  just  allotment 
**  from  her  husband's  brother."  At  page  1 1 1, 
Colebrooke's  Digest,  Stokes's  edition,  Vo- 
lume II.,  page  i3,isthefollowingtextfrom  A^<2- 
reda :  *'  After  the  death  of  her  husband,  the 
**  nearest  kinsman  on  his  side  has  atithoritv 
"  over  a  woman  who  has  no  son  :  in  regard  to 
"  the  expenditure  of  wealth,  the  government 
**  of  herself,  and  her  maintenance,  he  hasfuU 
'^  dominion.  If  the  husband's  family  be 
"  extinct,  or  the  kinsman  be  unmanly,  or 
*'  destitute  of  means  to  support  her,  or  if  there 
"  be  no  sapindas,  a  kinsman  on  the  father's 
•'  side  shaU  have  authority  over  the  woman." 
And  the  comment  on  this  passage  is :  *'  Kins- 
''  man  on  the  husband's  side,  of  his  father's 
**  or  mother's  race  in  the  order  of  proximity. 
*'  Maintenance  means  of  subsistence.  Thus, 
"  without  his  consent,  she  may  not  give  away 
**  anything  to  any  person,  nor  indulge  her- 
**  self  in  matters  of  shape,  taste,  smell,  or 
•*  the  like,  and  if  the  means  of  subsistence  be 
**  wanting,  he  must  provide  her  maintenance. 
*'  But  if  the  kinsman  be  unmanly  (deficient 
*'  in  manly  capacity  to  discriminate  right 
*'  from  wrong)  or  destitute  of  means  to 
**  support  her ;  if  there  be  no  such  person 
"  able  to  provide  the  means  of  subsistence ; 
"or  if  there  be  no  sapindas,  then  anyhow, 
'*  determining  from  her  own  judgment  on 
"  the  means  of  preserving  life  and  duty,  let 
•*  her  announce  her  affinity  in  this  mode, 
**  *  I  am  the  wife  of  such  a  man's  uncle,'  and 
**  if  that  be  ineffectual,  let  her  revert  to  her 


*•  father's  kindred,  or,  in  failure  of  these,  re- 
'*  course  may  be  had  even  to  her  mother's 
'*  kindred."  At  p.  152,  Colebrooke's  Digest, 
Stokes's  edition.  Volume  II.,  we  have  the 
following  text,  122.  and  comment:  "She 
*'  who  is  deprived  of  her  husband  should  not 
*■  reside  apart  from  her  father,  mother,  son, 
*•  or  brother,  from  her  husband's  father,  or 
"  mother,  or  from  her  maternal  uncles,  else 
"  she  becomes  infamous.**  The  coronient 
upon  this  is :  "  She  also  whose  hus- 
'•  band  resides  abroad  should,  if  possible, 
"  take  the  protection  of  these  persons,  if 
*'  she  be  also  deprived  of  her  sons  and 
"  the  rest.  She  must  not  recur  to  her 
^^  father  s  family  while  there  are  kins- 
^' men  of  her  lord;  for  this  text  is  referribJc 
"  to  women  whose  husbands  .have  deceased, 
"  Vet  it  niviy  be  also  admitted  under  this 
"  head  (women  whose  husbmds  are  ab- 
"  sent) ;  for  she  whose  husband  resides  abroad 
"  has  no  companion,  and  it  is  necessary 
"  that  her  conduct  should  be  guarded.  But 
"  the  person  who  shall  have  authority 
"  over  a  widow  is  appointed  by  law.  The 
"  person  who  shall  have  authority  over 
"  the  wife  of  a  man  residing  abroad  should, 
"  in  the  first  instance,  be  selected  by  her 
*•  lord;  in  failure  of  that,  he  is  appointed  by 
*'  the  law.  This  distinction  should  be 
"  maintained." 

The  passages  above  quoted  from  the  text- 
writers  on  Hindoo  Law  and  their  Comment- 
ators appear  sufficient  to  establish  this 
fact,  that  the  maintenance  of  a  Hindoo 
widow  is  not  merely  a  moral  oblTgation, 
but  a  charge  on  inheritance.  Under  the 
Hindoo  Law,  inheritance  carries  with  it 
the  obligation  of  .maintaining  the  depend- 
ent members  of  the  family  who  cannot 
take  a  share,  and,  in  this  categor}',  it  appears 
to  me,  the  son's  widow,  as  well  as  the 
widow  of  the  proprietor,  falls. 

Baboo  Shamachurn,  at  page  370,  Vya- 
rastita  Durpana,  2nd  edition,  enumerates  the 
son's  widow  among  the  dependent  females, 
though  he  does  not  quote  any  text  directly  in 

support  of  it  :*  but  at 


viousiy.  3(^,  para.  2,  we  have  a 

passage  which,  with  the 
comment,  explains  who  are  the  female  re* 
lations  of  a  family  entitled  to  maintenance. 
**  Where  female  relations  are  made  miser- 
**  able,  the  family  of  him  who  makes  them  so 
"  very  soon  wholly  perishes."    The  comment 
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is,  ** female  relations ^  the  "women  of  a 
family  as  sister,  son's  or  nephew's  wife,  and 
the  rest/'  '*are  made  miserable,''  are  made 
wretched  from  the  want  of  maintenance,  or 
the  like ;  that  this  obligation  is  binding  on  the 
members  of  her  husband's  family  under 
whose  protection  and  authority  a  widow 
should  live  under  ordinary  circumstances. 
Some  of  the  following  precedents  from 
Six  W.  Macnaghten's  Hindoo  Law,  and 
the  judgment  of  the  late  Sudder  Dewanny 
Adawlut,    more    immediately   bear  on   the 

•present  case,  showing  the  rights  of  a 
son's  widow  to  be  supported  by  her  hus- 
band's father  and  his  family,  and  to  what 
ext^tand  in  what  shape  maintenance  is  to 
be  given  to  her.  I  exclude  all  cases  coming 
liom  that  part  of  the  country  where  the 
Mitakshara  Law  prevails;  for,  under  that., 
Uw,  a  son,  as  soon  as  he  is  born,  has  a  share 

,  m  the  ancestral  estate  with  his  father,  and, 
by  virtue  of  that  right  his  widow  is  en- 
titled to  maintenance  when  the  family  is 
joint,  and  she  could,  without  doubt,  en- 
force her  right  by  law*  (Select  Reports, 
Sadder  Dewanny  Adawlut,  Volume  IIL,  page 

«3)- 


A  case  is  reported  at  pp.   104  and  105, 
Chapter     *'  Son's     Widow,"     Macnaghten's 
Hindoo  Law,  Volume  II.,  case  2,  in  which 
it  was  held  that  the   brother's  sons   having 
*)QOceeded  to  their  uncle's  estate  were  bound 
to  provide  proper  maintenance  for  the  widow 
of  his  son  who  had 'died  before  his  father. 
In  case  4.  of  the  same  Volume,  page  106, 
where  the  son  B  died  before  his  father,  and, 
on  the    death  of  the  father,   the    property 
devolved  on  his  other  sons    C  and  Dy   it 
vas  held  that  the  widow  of  B,  though  she 
could  not  succeed  to  a  share  in  the  property, 
was  entitled  -  to  receive  maintenance.     Case 
3  in  the  Chapter  on  '^  Maintenance  "  is  a  case 
in  point,  and  there  it  is  ruled  that,  though 
the  widow  of  a  person  who  had  pre-deceased 
bis  father   was    not  entitled   to   claim   any 
share  of  the  ancestral  property,  or  of   the 
acquisitions   made   by  the   brothers   of   her 
husband,  yet  she  must  be   maintained   by 
the  heirs  and  representatives  of  her  father- 
in-law.    The  inference   to  be   drawn  from 
this  case  is  clearly  this,  that,  so  long  as  her 
father-in-law   was  alive,  he   was  bound   to 
maintain    the    widow    of   his    son — a    duty 
which  devolved  on  his  heirs  and  representa- 
tives at  his  death.     Case  11,  page  1 19  of  the 
same  Volume,  is  as  follows:   A  son  dying 
before  his  father,  his  widow  living  virtuous- 
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\y  and  obediently  to  her  .husband's  family  * 
is  entitled  to  obtain  maintenance  from  her 
father-in-law  or  other  successor  to  his  pro- 
perty ;  but  if  her  husband  have  received  his 
share  from   his  father,  and  been  separated 
from  him,  she  cannot  in  that  case  claimmain- 
tenance  as  against  him  or  his  heirs.     In  a 
case  reported  in  Volume  3.  Select  Reports, 
page  33   (4th  July  1820),  it  was  held  that 
the  widow  of   a  son   who  died   before  his 
father  was  entitled  to  food  and  raiment  only, 
but  in  the  case  of  Mussammut  Bheeloo,  re- 
ported at  page  223  of  the  same  Volume,  the 
Court  held  that  the  amount  of  maintenance 
which  a  widow  was  entitled  to  receive  was 
to  be  calculated  with  reference  to  the  cir- 
cumstances of  the  family,  and  in  this  case 
the  Court  awarded  Rupees  20  monthly.     In 
the  case  of  Mussammut  Humita,  reported  at 
page  19,  Volume  IV.,  Select  Reports  (14th 
February  1825),  it  was  held  that  plaintiff,  a 
Hindoo  widow,  was  not  entitled  to  a  share  in 
the  estate,  as  her  husband  died  before  his 
father ;  but  she  was  entitled  to  maintenance 
only,  for  which  she  was  left  to  bring  a  suit. 
In  the  case  of  Oojulmonee,  reported  at  page 
491,  Sudder  Dewanny  Adawlut  Decisions  for 
1848,  the  Court  held  that  the  plaintiff,  being 
the  widow  of  a  brother  who  died  before  his 
father,  was  entitled  to  maintenance  from  her 
legal  guardians,  the  members  of  her  hus- 
band's family  ;  but  that,  if  she  voluntarily 
withdrew  from  their  protection,  she  forfeited 
all  claims  upon  them,  and  the  case  was  dis- 
missed, as  the  separation  was  the  sole  act  of 
the  widow.    The  next  case  is  reported  at 
page  422  of  the  Sudder  Dewanny  Adawlut 
Decisions   of     1850     (21st    August),     Hur 
Soondry  Goopta.     In  this  case,  the  right  to 
receive  maintenance  was  not  disputed.    The 
question  before    the   Court   related   to  the 
amount  of  maintenance,  and  the  Court  held 
that,  under  the  circumstances  of  the  family, 
the  plaintiff  was  entitled  to  receive  Rupees  10 
monthly,  conditional  on  her  return  to  her 
husband's     family.     The    report    does    not 
state  whether  the  husband  pre-deceased  his 
father,  but,  as  it  is  a  Bengal  case,  there  can 
be  little  doubt  that  he  had,  for,  had  it  been 
otherwise,  the  widow  would  not  have  required 
maintenance,  but  would  have  succeeded  to 
her  husband's  share  of  the  ancestral  proper- 
ty.    The   plaintiff  had   been    receiWng  for 
some  time  Rupees  2  a  month  with  food  and 
clothes,  and  the  Cogrt  held  that,  if  less  were 
offered  to  her  than  she  had  a  right  to  expect, 
she  did  not  forfeit  her  right  to  maintenance  by 
leaving  her  husband's   house,  and  seeking 
shelter  under  the  roof  of  her  parents. 
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The  next  case  is  mentioned  in  the  order  of 
reference,  and  is  reported  at  pag^  796  of  ^he 
Sudder  Dewanny  Adawlut  Decisions  of  1852. 
The  Court  there  held  that,  according  to  the 
provisions  of  the  Hindoo  Law  and  prece- 
dents of  the  Court,  a  widow  was  entitled  to 
maintenance  from  the  heir  of  the  family,  the 
defendant  in  the  case  being  the  father-in-law, 
and  it  was  held  that,  as  plaintiff  had  been 
expelled  from  the  defendant  her  father-in- 
law's  house,  she  had  not  forfeited  her  right 
to  maintenance,  as  her  seeking  shelter  in  her 


It  has  been  ruled  in  a  decision  of  a  Divi- 
sion Bench  of  this  Court,  reported  at  2  Week- 
ly Reporter,  page  134,  Civil  Rulings,  that, 
according  to  Hindoo  Law,  a  son's  widow  is 
entitled  to  maintenance  so  long  as  she  leads  a 
chaste  life,  whether  she  elects  to  live  with 
her  father-in-law  or  wiih  her  own  relatives. 
And  the  ruling  in  this  case  has  been  followed 
in  a  subsequent  case,  reported  in  6  Weekly 
Reporter,  page  37,  Civil  Rulini^s.  and 
on  reference  to  page  333  of  the  Vyaz\ish' 
ta  Durpana,    ist  edition,  we   find   a   judg- 


father's  house  was  not  a  voluntary  act.  One  ment  of  the  late  Supreme  Court  in  the  case 
other  case  it  may  be  as  well  to  notice,  j  of  Judoomoni  Dassee  pronounced  by  Peel, 
reported  at  page  1220  of  the  Sudder  Dewanny    C.J.,  in  which  it  was  held  that  a  childless 


Adawlut  Decisions  for  1858,  Shama  Soondery 
Debea,  in  which  it  was  held  that,  as  ill-usage 
on  the  part  of  the  deceased  husband's  brother 


Hindoo  widow  who,  after  the  death  of  her 
husband,  urtcompelled  hy  cruelty  or  ill- 
usage y  left  the  house  of  the  family   of    her 


was  proved,  the  widow  had  not  forfeited  her,  deceased  husband  to  dwell  at  first  in  the 
right  to  maintenance  by  living  with  her  hus-  house  of  her  own  father,  and  subsequently 
band's  nephew.     In  the  case  of  Sheeba  Soon-    with  her  aunt,  living  with  her  own  relations. 


dery  Dossee,  reported  in  2  Taylor  and  Bell, 
pages  190  and  191,  where  three  respectable 


the  residence  being  in  all  respects  a  proper 
one,  and  her  conduct  being  unimpeached,  did 


HindoosawardedRupeesi2amonthasasuffi- 1  not  forfeit  her  right  to  maintenance  out  of 
cient  allowance,  with  apartments  in  the  family-  ,  the  property  which  was  that  of  her  deceased 
house  and  food,  it  was  held  that  food  and  I  husband  in  his  lifetime,  and  which  had  de- 


raiment  was  too  vague  and  ambiguous  an 
expression,  and  the  master  was  directed  to 
enquire  whether  the  amount  offered  was  just 
and  proper  with  reference  to  her  situation 
in  life. 


volved  on  his  heirs.  In  his  judgment  the 
Chief  Justice  quoted  a  passage  from  the  judg- 
ment of  the  Privy  Council,  which  is  in  the 
following  words  :  **  The  Privy  Council  has, 
**  on  the  subject  of  the  right  of  the  Hindoo 


From  the  texts  and  cases  quoted  above,  the  "  widow  to  return  to  the  home  of  her  parents, 
following  points  appear  to  have  been  deter-  1  "  laid  down  a  broad  rule  upon  which  it  is  not 
mined,  that  the  maintenance  otthe  dependent ;  **  desirable  to  infringe.  That  Court  says  : 
members  of  a  family,  among  whom  Baboo  ;  "  *  It  is  not  pretended  that  she  had  with- 
Shama  Churn  in  the  lyavaihia  Durpana  \  "  drawn  herself  for  unchaste  purposes.  She 
enumerates  the  son's  widow,  is  a  charge  on    "  was  only  fourteen  at  the  death  of  her  hus- 


inheritance ;  that  a  widow  is  under  the  guard- 
ianship of  her  husband's  relations;  that  her 
father-in-law  or  his  heirs  and  representatives 
are  bound  to  maintain  her  in  a  manner  suit- 
able to  the  circumstances  of  the  family,  so 
long  as  she  continues  to  live  under  their  pro- 
tection ;  and  that  she  does  not  forfeit  her  right 
to  maintenance  if  expelled  from,  or  compell- 
ed by  ill-usage  or  want  of  suitable  mainte- 
nance, to  leave  her  husband's  house,  and  to 
dwell  with  her  parents  ;  that  if  her  husband's 
family  be  unable  from  want  of  means  to  sup- 
port her,  she  may  resort  for  support  to  her 
father's  family ;  and  that  maintenance  consists, 
not  merely  of  food  and  clothes,  but  may  take 
the  form  of  a  grant  of  land  or  of  a  money- 
allowance,  the  amount  to  be  regulated  accord- 
ing to  the  circumstances  of  the  family. 

The  remaining  point  to  be  considered  is, 
whether  a  widow  who  voluntarily  leaves  her 
husband's  house,  and  lives  chastely,-  does  or 
does  not  forfeit  her  right  to  maintenance. 


*  band  ;  his  brothers  were  young  men,  and 
*'  she  thought  it  more  prudent  and  decorous 
"  to  retire  from  their  protection,  and  live  with 
"  her  mother  and  her  family  after  her  hus- 
**  band's  death ;  therefore  it  appears  quite  clear 
"  from  the  answers  given  by  the  Pundits  that 
"  she  did  not  forfeit  the  right  of  succession 
'*  to  the  husband's  estate  on  account  of  remov- 
'*  ing  from  the  brothers  of  her  late  husband  ; 
*'that  they  had  no  right  to  insist  on  her 
"not  withdrawing  herself  from  them  in 
"order  to  put  herself  under  her  mother's 
'*  protection.*  The  decisions  of  that  Court 
"  must,  of  course,  give  the  law  to  all  Courts 
"here."  In  the  passage  quoted  from  the 
judgment  of  the  Privy  Council,  it  is  ap- 
parent that  the  widow  was  an  heiress, 
and,  as  such,  could  not  be  deprived  of 
her  rights  to  succeed  to  the  property  of  her 
husband.  The  Chief  Justice  goes  on  to  say  : 
"The  answer  of  the  Pundits  which  the 
"Privy  Council  adopts  is  that,  Mf  a  widow 
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from  any  other  cause  but  unchaste  pur- 
poses, ceased  to  reside  in  the  husband's 
family  and  took  up  her  abode  in  her  parent's 
family,  her  rights  would  not  be  forfeited. 
This  was  followed  in  the  Sudder  Dewanny  in 
the  case  of  a  Hindoo  widow  and  heiress. 
It  is  to  be  observed,  however,  that  in  the 
subsequent  case  of  August  1850,  by  the 
same  Court,  the  case  was  considered  by  the 
dissentient  Judge  as  one  of  doubtful 
aulhority,  and  the  Court  was  of  opinion 
ihat  she  did  not  forfeit  her  right  by  leav- 
ing the  husband's  house,  and  seeking  shel- 
ter under  the  roof  of  her  own  parents,  on 
an  offer  of  an  insufficient  maintenance.  In 
ihe  casic  where  the  forfeiture  was  declared, 
the  Judges  who  gave  the  decision  observed 
that  the  deceased  husband  had  never 
owned  the  property,  and  that  it  was  a  mere 
case  of  maintenance.  We  do  not  adopt' 
the  distinction,  but  nevertheless  we  regard 
the  case  before  the  Sudder  as  different 
frono  the  present  one. 

••  Strange  in  his  book  on  Hindoo  Law 
ireats  the  right  to  maintenance  as  a  charge 
on  ihe  property  in  the  hands  of  the  heir, 
and  it  certainly  has  always  been  so  con- 
sidered in  this  Court.  In  the  Privy.  Coun- 
cil the  question  was  whether  the  Hindoo 
heiress  forfeited  her  estate  by  selecting, 
vithout  impropriety,  her  father's  roof  for 
her  residence.  But  it  is  to  be  observed 
that  the  opinion  of  the  Pundits  was  gener- 
ally expressed  as  to  forfeiture  of  rights, 
and  the  Court  expressed  in  general  terms 
that  the  widow  had  a  right  under  the  cir- 
cumstances to  select  that  residence,  and 
could  not  be  compelled  to  reside  under 
the  roof  of  her  husband's  family.  This 
freedom  of  choice  had  respect  to  causes  as 
applicable  to  a  widow  not  an  heiress,  as  to 
one  who  inherited. 


"There  are  certainly  texts  in  the  Hindoo 
•*  Law,  both  ancient  and  modern,  which 
**  speak  of  the  right  of  the  relatives 
''of  the  husband  to  have  the  widow 
••  resident  under  their  roof  in  preference  to 
"  that  of  her  own  family.  The  modern  text- 
*•  writers  do  not  adopt  as  law  all  the  ancient 
"  texts.  The  question  must  always  be,  are 
"ihose  positions  in  their  nature  capable  of 
**  being  applied  by  a  Court  of  Justice,  and 
*'how  far  are  they  to  be  modified  with 
*■  reference  to  the  altered  usages  of  society 
*'  and  the  altered  position  of  things  ?  It  is 
*'  to  be  obser\-ed  further,  that  the  ancient  text- 
"  writers  do  not  state  in  any  case  that  main- 
''  lenance  is  forfeited  if  the  widow  inverts  the 


"  order  of  residence,  and  prefers  her  father's 
"  roof  to  that  of  her  deceased  husband.  Mac- 
"  riaghten,  fn  the  passage  of  his  work  which 
"  is  referred  to  in  the  Sudder,  does  not  state 
*'  that  the  consequence  of  non-observance  of 
"  the  rule  as  to  residence  is  a  forfeiture.  We 
"  have  examined  the  texts  of  the  ancient  law, 
"  and  we  think  they  bear  out  the  opinions  of 
"  the  Pundits  in  the  case  before  the  Privy 
"  Council.  The  texts  say  as  to  maintenance, 
**  forfeiture  is  mcurred  by  unchaste  life,  but 
"  they  do  not  say  that  it  is  incurred  other- 
"  wise.  There  are  many  duties  enjoined  to 
"  women  in  the  text  of  a  moral  or  religious 
"  nature,  the  violation  of  which  would  never 
**  have  involved  any  forfeiture.  Forfeitures  are 
"  not  to  be  extended  by  construction.  The 
"  duty  to  reside  with  the  fainily  of  the  deceas- 
**  ed  husband  is  not  enjoyed  for  the  sake  of 
**  thrift,  merely  because  it  may  in  that 
•*  way  be  least  burdensome  to  maintain  the 
"  widow  (that  may  be  always  duly  re- 
*•  garded  and  provided  for  by  the  exercise 
"  of  discretion  in  the  amount  and  mode  of 
''  maintenance),  but  the  foundation  of  the 
"  duty  to  reside  is  that  she  may  be  safe 
**  from  being  tempted  to  sin,  and  so  may 
*'  avoid  disgracing  herself  and  dishonoring 
"  the  family.  The  texts  speak  in  condem- 
"  nation  of  her  resort  to  strangers  for  a 
"  dwelling.  But  the  woman  is  presumably 
"  as  safe  under  her  own  father's  or  family's 
"  roof  as  elsewhere.  It  is  no  resort  to  the  house 
"  of  strangers,  and  there  is  nothing  danger- 
"  ous,  immoral,  or  dishonoring  in  the  act. 
'*  It  is  not  shown  to  be  in  any  way  abhorrent 
"  to  the  usages  and  customs  of  respectable 
*•  Hindoos;  on  the  contrary,  we  believe  it 
"  to  be  a  common  practice  not  disapproved  of. 
"  The  reasons  which  existed  in  the  olden 
"  time  for  placing  restraints  on  females  ap- 
''  plied  just  as  much  to  female  heiresses  as 
"  to  females  entitled  to  mere  maintenance. 
"  Nothing  can  be  found  in  the  old  texts  which 
'*  imposes  the  condition  of  forfeiture  on 
"  widows  and  heiresses  not  acting  strictly  on 
"  the  rules  as  to  preferential  residence.  The 
*•  stronger  words  have  been  controlled  by 
"  the  Privy  Council  with  a  declaration  of 
"  the  widow's  right,  founded  on  reasons  of 
"  decorum  and  propriety  which  are  applicable 
*•  to  all  cases  alike.  The  majority  of  the 
*'  Court  in  the  case  in  the  Sudder  declare  the 
I  "  Hindoo  widow  to  be  always  in  a  depend- 
'*  ant  stafe.*  This  view  is,  however,  dissent- 
**  ed  from  by  Mr.  Welby  Jackson  with  much 
"  force  of  argument  and  expression.  Un- 
"  doubted ly  such  was  the  ancient  status ^  and 
"  to  a  limited  extent  it  is  true  still.    But  the 
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**  slaius  of  the  Hindoo  female  has  improved,    tenance  from   them.     On   what    does    this 
"  and  is  improving.'  j  right    rest?     It   rests,    I    apprehend,    from 

-  •     J     -J  J   1  Tx.  -r*       »  '  their  having  succeeded,  along  with  his  pro- 

.  u  3^  suit  decided  by  a  Division  Bench j  pe^ty,  lo  the  obligations  of  their  father.  If 
?!  ^^t  ^!°o  ^°"'^' r?P°'^^^  at  page  497  of  j  ^e  were  not  bound  to  maintain  his  son's 
Marshall  s  Reports  (Norman  and  Kemp,  J  J.),  j  widow,  they  are  not  bound  to  maintain  their 
It  was  held  that,  where  the  mamtenance  of ,  gis^er-in-law,  and  yet  both  texts  and  cases 
a  Hindoo  widow  was  not  made  by  her  i  ^  ^^  ^^it  extent  of  holding  that  they  are. 
deceased  husband  dependant  on  her  livmg  ■      ^,  t    i .  i     ,      i.  i      .     ^      ^ 

with  her  family,  she  is  entitled  to  it,  not- '  There  can,  I  think,  be  liltle  doubt  that 
withstanding  she  leave  the  house  of  his  one  of  the  reasons  for  requiring  t^hc  childless 
family,  and  go  to  that  of  her  father.  And  '  "^'l^^"^  ^^  ^'""^  under  the  immediate  charge 
in  the  case  of- Shiba  Soonduree  Dossee,  i  ?!  ^f^  ^^^^^sed  husbatid  s  relatives,  and  m 
already  referred  to,  it  appears  that  she  was  ^'^  ^^.^^e,  was  the  facility  of  maintaining 
the  widow  of  Goluck  Chunder,  who  died  i  ^^'^\  ^5  ^^^^^  P""^^^  exceedingly  mcon- 
during-his  father's  lifetime,  and  that  she  I  ^'«"»«"t.  ^'^^^^  ^;»^o^^,^°[""^^"'>\ 
voluntarily  left  the  family-house,  and  sued  '  Protection  of  her  husband  s  family  and 
the  defendants  who  were  *ihe  surviving  sons  '  '"^ist  upon  a  separate  maintenance.  The 
and  representatives  of  Ram  :\Iohun,  her  circumstances  of  the  family  might  be  such 
father-in-law,  for  separate  maintenance,  and ^  !^at,^^^"g^J*^''"^  ^^  S"PPo^^  *^f-  'l,^^"" 
the  Court  held  that  she  was  entitled  to  se-  i  ^^^ed  with  ihem,  they  might  not  be  able  to 
parate  maintenance-  Vyavashia  Durtana,  ,  ^^^7^  her  a  money-allowance,  or  to  transmit 
page  ^M    I  St  edition  ^^  "*^r  ^^^^oles  of  food  and  clothing.     The 

These '  arguments'  clearly  lay  xiown   the  \  Principal  reason    however,  why  the  Hindoo 
principle  that  a  widow  is  entitled  to  main-  '  }:^\  required  the   widow   lo   live  with  her 
tenance,  even  though  she  voluntarily  leaves  i  ^^^^^^^   ^*^^^[»^^S'  appears  to   have   beeA 
her  husband's  family,  and  lives  with  her  own  i  ^^^^  she  might  be  prevented  from  dishonor- 
parents  after  her  husband's   death.     These  i  *"«  the  family  by  living  unchastely.      There 
are  all  Bengal  cases,  and  from  the  fact  that    »«'   however,   another   reason,    namely,    the 
the  plaintiff  in  each  sued  for  maintenance  I  authority  given   by  the   Hindoo  Law  to  a 
only,  instead  of  possession  of  her  husband's  I  hjother  or  near  relative,  to  beget  a  son  on 
share,  it  is  evident  that  the  husband  must '  ^,"^  ^'^T.     ^K^^^^^^^^*  which  son  would 
have  pre-deceased  his  father.     The  right  of ,  ^«  called  the  wife  s  son,  and  be  entitled  to 
the  widow  to  receive  maintenance  does  not  \  If^^^""^  ^^^  ^\s\^^^\  property  of  the  deceased 
appear  lo  have  been  contested  in  these  cases.  I  ^  ^®  custom  is,  !  believe,  now  obsolete  and 
These  judgments,  however,   appear  to  me  |  reprehended  by  all  classes. 
.to   go   beyond    the    strict  provisions  of  the  !      In  Chapter  IX.  of  Menu,  verse  167,  it  is 
Hindoo  Law.     They  lake  into  consideration  I  written :  **  He  who  was  begotten  according 
the    change    which    time    has    effected   in  |  "  to  law  on  ihe  wife  of  a  man  deceased  or 
the  customs  of  the  people,  and  they  remove  ;  "  impotent  or  disordered*  after  due  authority 
certain    restrictions   imposed    by   that    law.  '  "given  to  her,  is  called  the  lawful  son  of  the 
As  the  law  originally  stood,  it   appears  to    "wife; "and,  again,  in  verse  146:  "He  who 
me  from   some  of  the   texts  quoted   above    "  keeps  the  fixed  and  moveable  estate  of  his 
that    no   separation  was  ever  contemplated,  1  "  deceased    brother,    maintains   the  widow, 
but  that  the  widow  entitled  to  maintenance  1  "  and   raises    up    a    son    to    that    brother. 


was  expected  to  remain  in  her   husband's    "  must    give    to   that   son    at    the    age    of 


house  and  among  his  relations.  It  may, 
however,  be  said  that  the  position  of  the 
widow  of  a  proprietor  and  ihat  of  his  son's 
widow  are  different,  and  that  the  decisions 
quoted  are  applicable  only  10  the  former; 
that  while  the  support  of  the  widow  of 
the  proprietor  is  obligatory  on  the  proprietor's 
family,  ihe  support  of  his  son's  widow  is  not 
obligatory  on  the  proprietor.  It  is  apparent 
from  the  cases  quoted  that  the  sons  of  a 
proprietor  are  bound  to  support  the  widow 
of  a  brother  who  has  pre-deceased  his  father, 
and  that  she  can  enforce  a  right  to  niain- 


"  fifteen  the  whole  of  his  brother's 
"  divided  property.'  I  quote  these  passages 
out  of  several  in  Menu  relating  to  the 
same  subject,  which  appear  to  me  to 
give  an  additional  reason  why  the  widow 
was  expected  to  live  in  the  house  of  her 
husband's  relations.  The  permission  to 
procreate  a  son  in  this  manner  did  not.  it 
must  be  observed,  extend  to  the  twice-born 
classes :  for  Menu  says,  in  Chapter  IX.,  verses 
64  and  65  :  '^'ViW  men  of  twice-born  classes 
"  no  widow  or  childless  wife  must  be 
"authorized  to  conceive  by  any  other  than 
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"  her  lord."  "  Such  a  commission  to  a.bro- 
"  iher  or  other  near  kinsman  is  nowhere 
*'  mcDtioned  in  the  nuptial  texts  of  the 
-  Vedar 

I  From  ail  that  has  been  said  above,  it 
appears  to  me  that,  under  the  Hindoo  Law, 
as  originally  promulgated,  the  rule  was  that 
the  widow  should  live  with,  and  be  sup- 
ported by.  the  relatives  of  her  deceased 
husband  so  long  as  she  continued  to  lead 
a  chaste  life.  It  does  not  appear  to  have 
been  contemplated  that  a  widow^  would  ever 
voluntarily  leave  her  legal  protec:ors  while 
ihev  were  able  to  support  her,  and  conse- 
qaently  no  provision  for  her  maintenance 
has  been  declared.  The  absence  of  such 
a  provision  does  not,  I  think,  raise  the  in- 
ference that,  if  the  widow  left  voluntarily, 
she  was  still  entitled  to  maintenance  sq 
long  as  she  remained  chaste.  Judging  ac- 
cording to  the  strict  rules  of  Hindoo  Law. 
I  think  the  widow  would  not  be  entitled  to 
maintenance.  But  there  can  be  no  doubt 
that  in  the  present  day  many  of  these  rules 

\  are  not  strictly  observed,  and  that  the 
customs  of  the  present  time  are  not  in  strict 
conformity  with  the  rules  as  laid  down  by 
the  old   text-writers ;   and   it   may   be    said 

I  that,  owing  to  the  effects  of  education  or 
other  causes,  this,  with  many  other  rules,  has 
become  almost  obsolete.  This  may  be  true 
as  regards  the  Hindoo  population  in  and 
near  the  Presidencv-towns,  but  is  hardly  true 
01  the  more  distant   parts   of   the  country 

I  where  old  customs  still  prevail ;  and  hence 
the  difficulty  of  laying  down  any  general 
rule  which  shall  be  applicable  to  all  parts  of 
the  country  alike.  The  course  of  all  the 
inore  recent  decisions  has,  no  doubt,  been  to 
consider  the  widow  independent  as  to  resi- 
dence, and  entitled  to  maintenance  so  long 

I    a*  she  remains  chaste,  and  we  should  have 

»  no  difficulty  in  applying  that  rule  to  the 
present  case,  but  we  gannot  say  that  it  is 
applicable  to  all  cases. 

If  we  look  only  to  the  Hindoo  Law,*  I 
ibink  that  the  rule  is  that  the  widow  of  a 
••^on  should  remain  with  the  family  of  her 
husband  and  be  supported  by  them ;  that,  if 
she  leave  their  protection,  she  is  not  entitled 
to  demand  maintenance  from  them  except 
she  be  able  to  show  that  her  departure 
from  the  family  was  occasioned  by  ill- 
Itwitroent  neglect,  or  insufficiency  of  neces- 
sary support.  No  doubt,  for  any  of  these 
catises,  she  might  leave  the  house,  and  be 
entitled  to  maintenance  from  her  husband's 
bmily  so  long  as  she  continued  to  lead  a 


chaste  life.  The  decisions  quoted  above*  cer- 
tain Iv  show  that,  in 
*  Shibo  Soonduree  Dossee     Calcutta    and    its 

and  Judoomonce  Dossce.  ...         ,         ,      . 

.  neighbourhood,  it 
is  not  unusual  for  Hindoo  widows  to  leave  the 
residence  of  their  husbands,  and  to  return  to 
that  of  their  own  parents  or.  relatives.  But 
if  we  have  to  decide  the  question  according 
to  the  authorities  on  Hindoo  Law,  I  have 
no  hesitation  in  saying  that  the  widow 
is  bound  to  remain  with  her  husband's 
family,  and  that  his  fatlier,*  if  living,  and 
the  family,  if  he  be  deceased,  are  bound, 
so  long  as  she  continues  chaste,  to  main- 
tain her;  that,  if  the  family  be  too  poor  to 
provide  maintenance,  she  may  return  to  her 
father't  familv ;  but  if  the  familv  be  able  to 
support  her,  she  can  only  claim  maintenance 
if  she  separate  on  the  ground  of  ill-usage  or 
insuftlciency  of  maintenance,  or  the  like. 
Where  there  is  ancestral  property,  there  can, 
1  think,  be  no  doubt  that  the  widow  is  enti- 
tled to  support  ;  and,  looking  at  the  obligation 
to  support  his  family,  which  the  law  imposes 
on  every  Hindoo,  it  appears  to  me  that,  where 
the  means  are  self-acquired,  the  father  is  as 
much  bound  to  maintain  his  widowed  daugh- 
ter-in-law as  if  he  was  in  possession  of  an- 
cestral properly. 

The  case  should.  1  think,  be  returned  to 
the  Lower  Court  to  determine  whether  any 
sufficient  ground  for  leaving  the  protection 
of  her  fatlier-in-law  has  been  made  out  by 
the  plaintiff ;  and  if  this  be  proved,  that  the 
Court  award  her  maintenance,  calculating 
it  according  to  the  circumstances  of  the 
husband's  familv. 

Peacock,  C.J , — The  question  referred  for 
the  decision  of  a  Full  Bench  is  whether  the 
widows  of  a  Hindoo,  refusing  to  live  in  the 
house  of  her  faihcr-in-law,  can  maintain  a 
suit  against  him  for  a  pecuniary  allowance 
by  way  of  maintenance. 

In  the  present  case,  the  plaintiff  left  the 
house  of  her  father-in-law,  and  went  to 
reside  with  her  own  father,  and  she  alleged 
that  she  was  driven  to  do  so  by  ill-usage  on 
the  part  of  her  father-in-law. 

There  is  no  allegation  in  the  plaint  that 
the  defendant  has  any  ancestral  property 
or  any  property  upon  which  the  plaintiff's 
maintenance  is  a  charge. 

Two  questions  seem  to  arise  out  of  the 
point  submitted  for  the  opinion  of  the  Full 
Bench,  viz,,  first,  whether  the  widow  of  a 
Hindoo  refusing  to  live  in  the  house  of  her 
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father-in-law  can'  sue  him  for  a  pecuniary 
allowance  by  way  of  maintenance,  if  she 
leave  his  house  without  reasonable  cause ; 
and,  secondly,  is  she  entitled  to  maintenance 
if  she  leave  on  account  of  ill-usage  or  other 
reasonable  cause  ? 

In  the  case  cited  from  the  2nd  volume  of  the 
Weekly  Reporter,  page  134,  it  was  held  that 
a  daughter-in-law  has  a  right  to  maintenance 
from  her  father-in-law,  so  long  as  she  is 
chaste,  whether  she  continues  to  live  with 
him  or  not,  and  Mr.  Justice  Kemp  is  still 
of  that  opinion. 

It  appears  to  me,  however,  that,  according 
to  the  law  as  administered  in  Lower  Bengal, 
a  daughter-in-law  has  not  in  either  case 
a  legal  ground  of  action  to  recover  mainte- 
nance against  her  father-in-law. 

The  rights  of  a  wife  or  of  a  widow,  and 
those  of  a  son's  widow,  to  maintenance  appear 
to  me  to  be  governed  by  very  differisnt 
principles.  A  son's  widow  has  not  the  same 
legal  rights  against  her  father-in-law  as  a 
wife  has  against  her  husband,  or  as  a  widow 
has  against  the  heirs  of  her  husband  who 
take  his  estate  by  inheritance.  The  father 
is  not  heir  to  his  son  in  preference  to  the 
son's  widow. 

A  son's  widow  has  no  right  in  her  father- 
in-law's  estate,  and,  upon  partition  of  such 
estate,  she  is  not,  like  a  daughter,  entitled  to 
a  share,  even  though  the  estate  was  ancestral. 

The  rule  laid  down  in  Ruggomonee  Dossee 

versus  Shibchunder  Mullick,  Hyde's  Reports 
for  186^,  page  103,  viz.,  that  the  maintenance 
of  a  son's  widow  is  a  mere  .moral  duly  on 
the  part  of  her  father-in-law,  and  that  the 
case  is  distinguishable  from  those  in  which 
an  heir  takes  property  subject  to  the  obliga- 
tion of  maintaining  persons  who  are  excluded 
from  inheritance,  or  those  whom  the  deceased 
proprietor  was  morally  bound  to  maintain, 
appears  to  me  to  be  correct. 

The  obligation  of  an  heir  to  provide  out 
of  the  estate  which  descends  to  him  main- 
tenance for  certain  persons  whom  the  ances- 
tor was  legally  or  morally  bound  to  main- 
lain  is  a  legal  as  well  as  a  moral  obligation, 
for  the  estate  is  inherited  subject  to  the 
obligation  of  providing  such  maintenance. 
A  son  who  takes  his  father's  estate  by  in- 
heritance is  bound  to  provide  maintenance 
for  his  father's  widow.  The  obligation  is  a 
charge  upon  the  estate  which  continues  as 
long  as  the  widow  remains  chaste,  whe- 
ther she  continue  to  live  in  the  family  of  the 
heirs  or  not. 


L  apprehend  that  a  son's  widow  has  no 
geater  right  to  sue  her  father-in-law  for 
maintenance  after  her  husband's  death,  than 
she  would  have  in  her  husband's  lifetime, 
if  he  were  unable  to  maintain  her.  If  there 
is  a  legal  obligation,  does  it  extend  to  every 
widow  whom  every  son  (however  numerous 
the  family)  may  leave  without  a  suflicient 
provision  for  her  maintenance?  Does  it 
extend  to  cases  in  which  the  marriages  are 
contracted  after  the  sons  are  of  mature  age, 
and  whilst  they  are  living  separate  .^  If 
not,  to  what  extent  is  the  rule  limited  by 
the  Hindoo  Law  ? 

I  have  looked  carefully  into  the  authori- 
ties, and  cannot  find  anything  to  satisfy  me 
that  a  son's  widow  is  entitled  to  sue  to  com- 
pel her  father-in-law  to  maintain  her  where 
^he  has  no  ancestral  property,  and  nothing 
beyond  his  separate  estate  which  has  been 
acquired  by  himself. 

Some  of  the  books  speak  of  the  husband's 
relations  generally,  but  I  apprehend  that  a 
brother,  or  other  distant  relation,  cannot  be 
legally,  although  he  may  be  morally,  bound 
to  support  all  the  widows  of  all  his  brothers 
or  other  near  relations,  who  have  no  mcMns 
of  subsistence,  unless  he  takes  some  property 
which  renders  him  liable  to  the  charge. 

The  dependent  members  referred  to  in  the 
Vyavashfa  Durpana,  and  who  are  spoken  of 
as  being  entitled  to  maintenance,  are  said  to 
have  claims  to  be  maintained  out  of  the 
late  proprietor's  estate.  (See  page  3 1  7,  para. 
154;  page  321,  para.  163.) 

If  a  son  takes  his  father's  estate,  or  a 
widow  her  husband's  estate  by  inheritance, 
it  is  only  reasonable  that  they  should  be 
held  legally  liable  to  do  what  the  father  or 
husband  was  morally  liable  to  do,  and  which 
it  is  to  be  presumed  he  would  have  done  out 
of  the  estate  if  he  had  lived,  but  I  am  not 
sure  that  even  in  such  cases  the  legal  liabi- 
lity is  carried  to  that  extent. 

In  the  case  cited  from  Sudder  Decisions, 
1852,  page  796,  it  was  said  that  the 
father-in-law  was  bound  to  maintain  the 
widow  of  his  eldest  son,  as  "according  to 
"  Hindoo  Law  and  the  precedents  of  the  Court, 
"  the  widow  is  entitled  to  maintenance  from 
"  the  heir  of  the  family."  The  father  was 
not  the  heir  of  his  son  during  the  widow's 
life,  and  the  case  seems  to  have  confounded 
the  case  of  a  widow  seeking  for  maintenance 
from  the  son  as  heir  of  her  husband,  or  to 
have  referred  to  the  father  as  the  heir  of  the 
family  in  respect  of  ancestral  estate. 
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The  maintenance  of  a  widow  being  a  moral  ■ 
obligation  on  the  late  proprietor,  the  son  who 
inherits  takes  the  estate,  not  for  his  own 
benefit,  but  for  the  spiritual  benefit  of  the 
late  proprietor,  and  he  ought  to  perform  the 
oblis^arion  of  maintaining  the  widow.  (See 
Vyavashia  Dnrpana,  ist  edition,  page  317.) 

If  the  father-in  law  is  legally  responsible 
for  the  maintenance  of  his  daughter-in-law, 
where  is  the  legal  obligation  to  stop,  if  he 
dies  without  leaving  property  ?  This  is 
not  the  case  of  a  widow  or  heiress  such  as 
are  spoken  of  by  the  Chief  Justice  in  the 
case  referred  to  by  Mr.  Justice  Loch.  There 
is  no  ancestral  properly  upon  which  the 
diaghter-in-law  has  a  charge  for  maintenance. 
This  is  not  a  question  of  a  charge  upon 
inheritance.  The  father-in-law  is  not  stated 
10  have  inherited  anything.  He  states  thaf 
he  is  a  pensioner  of  Government  with  a  small 
pension,  not  more  than  suflicient  to  main- 
lain  himself  and  his  own  family.  It  is  not 
necessary  to  determine  that  he  is  so ;  but 
for  the  sake  of  argument,  it  may  be  asked, 
is  such  a  pensioner  bound  to  maintain  all  the 
widows  of  all  his  deceased  sons  }  Is  he  to 
save  nothing  for  his  own  widow  lest  he 
shoald  die  before  her  when  his  pension  would 
cease  ? 

According  to  the  decision  in  II.  Weekly 
Reporter  134,  the  daughter-in-law  would  be 
entitled  to  have  a  part  of  the  pension  to  be 
spent  by  her  in  her  own  father's  familv, 
thoQgh  the  father  might  be  willing  to  provide 
for  her  in  his  own.  Is  the  faiher-in-law  to 
send  food  or  money,  and  to  what  distance  is 
he  to  send  it,  if  the  daughter-in-law  chooses 
to  live  with  her  own  father  ?  If  a  son  and 
a  father,  joint  in  food  and  estate,  should 
separate,  and  each  lake  his  own  share  of  the 
estate,  and  the  son,  after  partiiion,  should 
enter  into  business  and  lose  all  that  he  has 
taken,  would  the  father,  after  the  death  of 
the  son,  be  bound  to  support  his  widow  ? 
We  must  not  convert  all  the  moral  obli- 
gaiions  enjoined  by  the  Hindoo  Law  into 
legal  liabilities.  We  should  do  much  mis- 
chief by  want  of  care  in  this  respect. 

1  am  of  opinion  that  in  the  present  case,  the 
plaintiff  has  no  legal  right  to  be  maintained 
by  her  father  in-law  so  long  as  she  elects  to 
live  wiih  her  own  father,  and  that  the  decree 
of  the  Lower  Court  must  be  reversed  with 
costs,  and  the  plaintiff's  suit  dismissed.  As 
the  Judges  are  equally  divided  in  opinion, 
the  case  is  decided  according  to  the  opinion 
of  the  Chief  Justice, 


Kemp,  J. — I  concur  generally  in  the  view 
of  the  Hindoo  Law  on  the  subject  of  mainte- 
nance taken  by  Mr.  Justice  Loch,  but  I  would 
not  remand  this  suit  but  dismiss  the  appeal, 
as  I  am  of  opinion  that  a  Hindoo  widow  is 
entitled  to  maintenance  as  long  as  she  leads 
a  chaste  life,  whether  she  live  with  her  father 
or  her  husband's  relations.  The  main- 
tenance of  the  female  members  of  the  fami- 
ly, and  amongst  them  ranks  the  daughter- 
in-law,  is  obligatory  on  a. Hindoo.  The  law 
on  the  subject  has-been  carefully  and  very 
fully  slated  by  Mr.  Justice  Loch,  and  Ihave 
nothing  to  add  to  his  remarks. 

Macpherson,  J, — I  concur  with  the  learned 
Chief  Justice  in  the  answer  which  he  pro- 
poses to  give  to  the  question  referred  in  this 
case. 

I  think  that,  when  a  sop  dies  in  his  father's 
lifetime,  leaving  no  estate  whatever,  his 
widow  has  not  such  a  right  to  maintenance 
as  can  be  enforced  at  law. 


The  31st  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  llobhouse, 

Judges. 

Succession— Adopted   son's  rights  of  inherit- 
ance— Hindoo  Law. 

Case  No.  341  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
I  ihe  Principal  Sudder  Ameen  of  Rung- 
j      porCy  dated  the  22nd  August  186'^, 

I       Tara  Mohun  Bhuttacharjee  (Plaintiff), 
1  Appellant, 

1  versus 

\  Kripa  Moyee  Debia  (Defendant),  Respondent. 

Baboo  Nil  Monee  Sein  for  Appellant. 

Bab 00s  Sreenath  Doss  and  Romesh  Ch under 
Mitter  for  Respondent. 

Hkld  (foUowingr  the  rulinjy  of  the  Privy  Council  in 
the  case  of  Shumboo  Chundcr  Chowdhry,  dated  6th 
February  1835)*  that,  according-  to  the  authorities  an 
Hindoo  Law  and  the  weight  due  to  them,  an  adopted 

I  son  succeeds,  not  only  lineally,  but  collaterally,  to  the 

!  inheritance  of  his  relations. 


•  Vide  Sutherland's  Privy  Council  Judgments,  page 
25,  and  5  W.  !<.,  Privy  Council  cases,  page  100. 
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An  adopted  son  represents  his  adoptive  father,  and  is 
entitled  to  the  share  which  his  father  would  have  ob- 
tained ;  when  he  comes  to  share  with  heirs  other  than 
the  legfitimately  begotton  sons  of  his  adoptive  father, 
in  the  property  of  kinsmen,  he  takes  the  same  share 
that  they  would  have. 

Loch,  y. — The  suit  was  brought  to  have 
plaintiff  declared  the  reversioner  to  the 
property  left  by  Radhanath  Bhuttacharjee 
by  setting  aside  ihe  adoption  of  one  Wooma- 
nath  made  by  the  defendant,  Kripa  Moyee, 
his  widow,  without  permission,  and  to  declare 
plaintiff  to  be  the  sole  heir  of  Romanath 
Chuckerbutty,  his  widow  Chunder  Monee 
Debia  having  deceased. 

The  Lower  Court  held  that  the  adoption 
was  valid,  the  defendant  Kripa  Moyee  hav- 
ing full  permission  to  adopt,  and  that  all  the 
objections  to  the  mode  of  adoption  and  to 
the  character  of  the  natural  father  of  the 
child  adopted  by  Kripa  Moyee  were  refuted 
by  the  evidence.  The  Principal  Sudder 
Ameen,  therefore,  dismissedtthls  part  of  the 
plaintiff's  claim.  With  regard  to  his  claim 
to  be  considered  sole  heir  to  the  deceased 
Romanath  Chuckerbutty,  the  Principal 
Sudder  Ameen  found  that  the  plaintiff  and 
the  adopted  son  were  boih  in  the  same  degree 
of  relationship  to  the  deceased,  and,  as  such, 
were  both  entitled  to  share;  but  as  Wooma- 
nath  was  an  adopted  son,  the  Principal 
Sudder  Ameen,  referring  to  a  case  reported 
•  in  II.  Macnaghlen's  Hindoo  Law,  page  69, 
held  that  plaintiff  was  entitled  to  two-thirds, 
and  Woomanaih  only  to  one-third,  of  the 
property.   • 

An  appeal  has  been  preferred  by  the 
plaintiff  against  the.  whole  decision;  but  on 
the  case  coming  up  for  hearing,  the  appel- 
lant's pleader  gave  up  so  much  of  the  claim 
as  asked  the  Court  to  declare  him  to  be  the 
reversioner  to  the  propeity  of  Radhanath 
Bhuttacharjee,  but  prayed  the  Court  to  try 
his  right  to  the  whole  estate  of  Romanath 
Chuckerbutty  by  selling  aside  the  adoption 
of  Woomanaih,  and  he  urges  that,  even  if 
the  adoption  of  Woomanaih  be  found  valid, 
plaintiff  is  nevertheless  eniitled  to  the  whole 
estate. 

A  cross-appeal  is  taken  by  the  respondent 
under  Section  348,  to  the  effect  that  ihe 
adopted  son  is  entitled  to  take  a  moiety  of 
the  estate  of  the  deceased  Romanath 
Chuckerbutty,  and  not  a  third,  as  supposed 
by  the  Principal  Sudder  Ameen. 

The  pleader  for  the  appellant,  after  ascer- 
taining the  opinion  of  the  Court  in  regard  to 
the  terms  of  the  deed  of  permission,  dated 
8th  Aghran  1259,  which  he  read  out, 
withdrew  his  objection  as  to  the  fact  of  the 


adoption   and   of  the  defendant's  right   to 
adopt. 

He  then  urged  that,  as  laid  down  in  the 
Dyahhaga,  an  adopted  son,  though  entitled 
to  succeed  as  heir  to  the  property  of  his 
adoptive  father,  cannot  succeed  to  the 
property  of  his  adoptive  father's  relatives ; 
he  can  succeed  lineally,  but  not  collateraHy  ; 
and,  in  support  of  his  allegation,  the  pleader 
read  a  passage  from  Devala  quoted  in  Section 
7,  Chapter  X.  of  the  Dyabhaga,  and  the 
author's  comment  thereon  in  Section  8  to 
the  effect  that  the  true  legitimate  son  and 
the  rest,  to  the  number  of  six,  are  not  onlj 
heirs  of  their  father,  but  also  heirs  of 
kinsmen,  that  is,  of  sapindas  and  other 
relations.  The  others  are  successors  of  their 
(adoptive)  father,  but  not  heirs  of  collateral 
lQ\2i\\ons.  {sapindas);  and  then,  as  to  the 
share  of  the  adopted  son,  the  pleader  quoted 
Section  9  from  the  same  book  —  "  They 
"  take  the  whole  estate  of  a  father  who 
"  has  no  legitimate  issue  by  himself  begot- 
"  ten ;  but  if  there  be  true  son,  such  of 
*'  them  as  are  of  the  same  trib^  as  the  father 
"  take  a  third  part." 

With  regard  to  the  question  of  the  right 
of  an  adopted  son  to  succeed  collaterally 
>as  well  as  lineally,  we  think  it  sufficient  to 
quote  the  Privy  Council  Decision  in  the  case 
of  Shumboo  Chunder  Chowdhry,  dated  6th 
February  1835,  reported  at  page  25,  Suther- 
land's Privy  Council  Judgmenis,  which  ruled 
that,  according  to  the  authorities  on  Hindoo 
Law,  and  the  weight  due  to  them,  an  adopt- 
ed son  succeeds,  not  only  lineally,  but  colla- 
teral ly,  to  the  inheritance  of  his  relations* 

We  have  now  to  determine  whether 
Woomanaih,  being  an  adopted  son,  would 
take  only  a  third,  or  is  entitled  to  share 
equally  with  plaintiff  in  the  properly  left  by 
Romanath  Chuckerbutty.  There  is  no  con- 
tention that,  if  after  a  son  be  adopted,  a  son 
be  born  of  the  body,  the  latter  is  entitled  to 
the  larger  portion  of  the  inheritance  whe- 
ther two-thirds  or  three-fourths,  and  the 
former  only  to  the  remainder.  There  can 
also,  we  believe,  be  nb  doubt  that  an  adopted 
son  is  enliiled  to  all  the  rights,  and  privileges 
of  a  son  of  the  body  legitimately  begotten, 
where  there  is  no  such  son  subsequently 
born.     The   decisions  of    the    late   Sudder 

Court  quoted  in    the 

20C.  ^^        ^'^^''     "^^^&'^"'  ^^^  ^^^  ^ol- 

VI.  Select  Reports,  page    lowing  passage  from 

the  Vyaimshia  Durpa^ 

tia,  page  887  of   the 

2nd     edition,     verse 

584,  supported  by  authorities,  prove  that  such  is 

h 


203. 

Sudder    Decisions     for 
iS5vS,  page  ibOj. 
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Ihe  case. — "An  absolute  Dattaka  properly 
'*  adopted,  ceasing  to  belong  to  the  gotra  of  his 
"  natural  father,  becomes  a  member  of  the 
*' family  of  his  adopter,  and  represents  his 
'legitimately  begotten  son,  and  the  duties 
'*  and  the  rights  of  the  legitimately  begotten 
'[Ourasa)  son  devolve  upon  him/'  A  case 
lb  quoted  to  us  from  II.  Macnaghten,  page 
69  ff,  Ijooking  at  the  answer  given,  we 
have  some  doubt  whether  there  was  not 
some  confusion  in  the  Pundit's  mind  as  to  the 
position  of  the  adopted  son  in  that  case,  but 
whether  this  be  so  or  not,  that  case  is  not  ap- 
plicable to  the  present. 

It  appears  to  us  that  the  position  of  an 
adopted  son  is  affected  only  by  the  birth 
of  a  subsequent  legitimately  begotten  son 
of  the  adopting  father,  that  when  an 
adopted  son  comes  to  share,  with  heirs 
other  than  the  legitimately  begotten  sons 
of  his  adoptive  father  in  the  property 
of  kinsmen,  he  takes  the  same  share  that 
they  would  have.  He  represents  his  adop- 
tive father,  and  is  entitled  to  the  share 
which  his  father  would  have  obtained.  In 
the  present  case,  plaintiff  and  defendant  are 
in  equal  relationship  to  Romanath  Chucker- 
butty:  their  respective  grandfathers  were  his 
'  first  cousins,  and  their  respective  iFathers  were 
his  first  cousins  once  removed,  so  that,  if  the 
property  had  been  inherited  either  by  their 
grandfathers  or  by  their  fathers,  the  shares 
of  each  would  havo  been  equal ;  and,  such 
bting  the  case,  there  is  no  reason  why  the 
piaimifF  and  defendant  should  not  each  take 
the  share  to  which  their  respective  fathers 
were  entitled. 

A  passage  from  the  Datlaka  Chundrika. 
Section  V.,  para.  25,  has  been  quoted  to 
OS  to  prove  that  the  adopted  son  of  a 
brother* does  not  receive  the  same  share  as 
his  uncle ;  but  all  that  the  passage  appears 
|«  to  rule  is,  that  the  adopted  son  of  one  adopt- 
ed succeeds  only  to  his  adoptive  father^s 
estate.  In  the  present  case,  we  find  that 
the  adoptive  father  would  have  been  entitled 
\  to  a  moiety  of  the  property  left  by  Roma- 

•  Datfa  Chuckerbutty,  and  his  son  is,  we  think, 

•  entitled  to  that  share.     The  rule  requiring 
!  an  adopted  son  to  take  a  smaller  share  than 

•  a  ion  of  the  body  does  not,  in  our  opinion, 

•  hold  good  in  this  case,  for  the  claimants 
.'  (k>  not  derive  their  title   from   the    same 

father. 

We  dismiss  the  plaintiff's  appeal  with  costs, 
iad  correct  the  Principal  Sudder  Ameen's 
judgment  in  regard  to  the  defendant,  and 
^ign  to  Woomanath  a  moiety  of  the  pro- 

VoL  IX. 


perty  left  by  Romanath  Chuckerbutty.  The 
defendant,  cross-appellant,  will  obtain  her 
costs. 


The  3 1  si  March  1868. 

Present : 

The  Hon'blc  A.  G.  Macphersbn  and  F.  A, 

Glover,  Judges, 

Unregistered  lease-- Section  13,  Act  XVI., 
1864— Sale  by  ryot  withoat  tratwferable 
rights. 

Case  No.  2244  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  2jth  July  iS6y, 
reversing  a  decision  passed  by  the  Moon^ 
siff  of  that  District,  dated  the  24th 
August  r866, 

« 

Shaikh  Omar  (one  of  the  Defendants), 

Appellant, 

versus 

Abdool  Guffoor  and  others  (Plaintiffs), 
Respondents, 

Moulvie  Murhamut  Hossfin  for 
Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

By  Act  XVL,  1S64,  no  unregistered  lease  for  a  tcnu 
oKceeding  a  year  can  be  received  in  evidence  in  any 
civil  pruceeding,  however  small  the  value  of  the 
property  leased. 

Where  pfY>prietors  purchased  a  tenant's  rights,  and 
sued  to  eject  one  who  alleged  that  he  held  a  pottah 
from  the  tenant,  it  was  held  that  the  tenant,  lx:ing  a 
simple  ryot  without  transferable  rights,  could  not  give 
a  third  party  any  right  of  possession  as  against  the 
proprietors  of  the  estate,  and  that  the  holder  of  the 
pottah  from  the  tenant  was  a  mere  trespasser. 

Glover,  J, — Thr  plaintiffs  in  this  case, 
who  are  the  zemindars  of  the  entire  estate, 
purchased  the  right  of  one  of  their  tenants, 
named  Rung  Lall,  and  then  sued  to  eject  the 
defendant  (whom  they  found  in  possession, 
and  who  claims  through  Rung  Lall)  from 
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the  land  as  well  as  from  two  houses,  and 
two  clumps  of  bamboos  situate  on  it. 

This  defendant^  Shaikh  Omar,  alleges  that 
Rung  Lall  gave  him  a  pottah  for  the  land, 
and  sold  to  him  one  of  the  houses  and  the 
two  clumps  of  bamboos.  He  admits  ihe 
plaintiffs*  proprietary  title,  but  denies  that 
they  have  any  power  to  dispossess  him  so 
long  as  he  pays  rent.  The  other  defendants 
make  a  similar  defence.'  « 

The  first  Court  found  the  defendant's 
pottah  to  be  proved,  but  dismissed  his  suit 
as  regards  the  houses  and  the  bamboos. 
But  the  Principal  Sudder  Ameen  held 
that,  under  the  Registry  Act,  XVI.  of  1864, 
the  pottah  could  not  be  pleaded  in  evidence, 
it  being  for  a  period  longer  than  one  year, 
and  for  the  rest  that  the  sale  to  Omar  by 
Rung  Lall  was  not  proved.  He,  therefore, 
decieed  the  plaintiffs'  case  in  full. 

The  points  taken  in  special  appeal  acre  : — 

(i.)  That  the  pottah,  being  only  for  a 
jumma  of  1  rupee,  need  not  have  been  regis- 
tered, and  was,  therefore,  receivable  as  evi- 
dence; and 

(2.)  That  as  the  defendant  was  ad- 
mittedly in  possession  with  the  consent  of 
Rung  Lall,  he  is  entitled  to  retain  that 
possession  so  long  as  he  pays  rent  to  the 
plaintiffs. 

Neither  of  these  objections  appears  to  me 
tenable. 

Section  13  of  the  Registration  Act  is  very 
distinct,  and  lays  down  that  no  lease  of 
immoveable  property  for  any  period  exceed- 
ing one  year  shall  be  received  in  evidence  in 
any  civil  proceeding  in  any  Court  (after  a 
certain  date),  unless  the  same  shall  have  been 
registered.  This  claiise  of  the  Section  has 
no  reference  to  the  one  that  immediately 
succeeds  it,  which  refers  to  instruments  not 
being  deeds  of  gift  or  leases  in  which  a 
question  of  valuation  comes  in.  So  far  as 
leases  are  concerned,  the  question  is  one  of 
time,  and  not  of  value.  I  think,  therefore, 
that  the  pottah  was  properly  rejected  by  the 
Principal  Sudder  Ameen. 

With  regard  to  the  second  point  taken, 
Rung  Lall  was  apparently  a  simple  ryot 
without  any  transferable  rights  in  the  land, 
and  could  not  give  to  a  third  party  any 
right  of  possession  as  against  the  proprietor 
of  the  estate.  The  latter,  who  bought  Rung 
IaUs  rights,  were  undoubtedly  empowered 


to  enter  upon  their  purchase,  and  to  oust 
Omar,  who  was  a  mere  trespasser.  He  may 
have  a  cause  of  action  against  Rung  Lall, 
but  he  has  none  against  the  zemindar. 

The  Principal  Sudder  Ameen  has  found 
as  a  fact  that  there  was  no  purchase  by 
Omar  of  the  houses  or  of  the  bamboos,  and 
that  he  did  not  build  the  cow-house.  This 
last  fact  is  rather  implied  than  actually  found  ; 
but  from  the  whole  tenor  of  his  decision, 
I  am  of  opinion  that  the  Principal  Sudder 
Ameen  did  substantially  decide  all  the  points 
against  the  special  appellant :  and  in  any 
case,  as  it  has  been  found  that  Omar's  pottah 
was  worthless,  and  that  he  never  purchased 
either  houses  or  bamboos  from  Rung  Lall, 
the  special  appellant  would  have  no  right  to 
remove  the  cow-house  even  if  it  had  been 
erected  by  himself. 

The  special  appeal  should  be  dismissed 
with  costs. 

Macpherson,  J. — This  appeal  is  dismissed 
with  costs.  , 

The  Lower  Appellate  Court  finds  properly 
that  the  appellant's  pottah  is  worthless* 
because  unregistered,  and  finds  as  a  fact  that 
the  purchase  of  the  bamboos,  &c.,  is  not 
proved.  The  facts  being  thus  all  found 
against  him,  the  appellant  has  no  right  to 
remove  any  of  the  thatched  houses  on  the 
land,  whether  alleged  to  be  bought  from 
Rung  Lall,  or  to  be-  erected  by  himself. 


The  13th  March  1868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Aft,  Chit/ 
Justice^  and  the  Hon'ble  L  S.  Jackson  and 
J.  B.  Phear,  Judges, 

Sections  2,  3,  and  8,  Regulatioa  X.  of  1822— 
Boandary-lines  —  Sanrey-awards  —  Acts  of 
ownerships-Sections,  Reflation  IX.  of  1825. 

Case  No.  17  of  1867. 

Appeal  under  Section  /j  of  the  T^ittert 
Patent^  dated  the  28th  December  j86s% 
against  a  judgment  of  ihe  Hon'ble  \\\  S. 
Seton-Karr  and  the  Honble  A,  G.  Mac- 
pherson,  Judges  of  this  Courts  dated 
i^th  August  i86*^*  in  Regular  Appeal 

*  For  judgment  of  the  Division  Bench, 
8  W.  R.  343. 
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No.  3OJ  of  i866  from   a  decision  of  the  '  for  a  declaration  of  right  under  Section  15,  Act  VIII., 

Judge   of  Mymensinghy  dated  nth  June 

iS66. 


The  Government  (Defendant),  Appellant, 


versus 


\ 


Rajah  Raj  Kishen  Singh  (Plaintiff), 
Respondent, 

The  Advocate-General  and  Baboos  Kishen 
Kishore  Ghose  and  Juggodanund  Mooker- 
jee  for  Appellant. 

Mr,  /?.  F.  Doyne  and  Baboos  Vnnoda 
Per  shad  Banerjee^  Onookool  Chunder 
Mookerjee,  and  ^hoshee  Bhoosun  Sein 
(or  Respondent. 

The  rules  laid  down  by  Rejnilation  X.  of  1%S22  were 
intended  to  take  effect  only  within  the  tract  of  country 
drscribed  in  Section  3,  within  which  the  administration 
ol  civil  and  criminal  justice,  &c.,  was,  by  Section  3, 
declared  to  be  vested  in  an  officer  to  be  denominati^d  the 
Cn-il  Commissioner  of  the  north-eastern  parts  of  Rung- 
pore.  'Ilie  proviso  in  Section  8  was  not  intended  to 
eive  substantive  powers  to  the  Governor.General  in 
Council  in  respect  of  other  tracts  of  the  country,  and 
Quse  3  of  the  same  Section  did  not  intend  to  take 
iKSy  the  power  of  any  Civil  Court,  except  within  that 
tmt. 

The  proviso  contained  in  Section  S  does  not  authorize 
Government  to  separate  any  part  of  the  Garrow 
Country  tieyond  that  described  in  Section  2  from  the 
district  and  from  the  General  Regulations,  but  merely 
directs  the  separation  of  such  tract  from  the  estates  of 
neighbouring  zemindars,  and  the  discontinuance  of 
Hie  collection  of  ^sses  by  the  zemindars  from  the 
Garroirs. 

By  Clause  3,  Section  8,  the  jurisdiction  of  the  Civil 
Couits  is  taken  away  only  with  respect  to  a<5>s  of  the 
above  description,  done  under  the  authority  of  the  Go- 
vmment ;  but  that  does  not  take  away  the  right  of  a 
ttmiiular  to  contest  a  survey-award  drawing  a  line 
wkich  deprives  him  of  part  of  his  zemindary  and  his 
permanentlv'settled  estate. 

Where  a  Rajah  had  exercised  rights  and  collected 
does  in  certain  liills  and  forests  north  of  an  alleged  line, 
and  it  was  the  unanimous  opinion  of  all  the  Revenue 
Aathurities  that  the  forests  were  within  his  permanently- 
Kttled  estate,  the  assumption  by  them  and  Government 
of  such  line  as  the  boundary  of  the  Rajah's  estate, 
tHruwing  upon  him  the  onus  of  proving  his  claim  to  any 
poftioi  north  of  that  line,  was  held  to  be  arbitrary 
and  anomalous.  If  adopted  under  Clause  i3.  Section  5, 
IWguUtion  IX.  of  1S25,  they  were  wholly  irregular  ;  and 
t|ie  irregularity  can  be  no  ground  for  excluding  the 
toort  from  examining  them. 

When  a  man  is  found  exercising,  on  both  sides  of  a 
Inwidary-line,  without  objection,  rights  of  ownership 
«c  iacorpocvai  rights,  and  when  it  is  not  shown  that 
tbcre  is  any  other  owner  of  the  soil,  or  that  any  objec- 
tion to  the  exercise  of  such  rights  was  made  during  a 
lAng  course  of  years,  his  a^ts  cannot  be  treated  as  the 
mciMcfameDts  of  a  wrong-doer. 

UtLD(by  Phear,  7.). —Vthert  Government  wrongfully 
^n»n  a  boundary-line  cutting  off  a  portion  of  an  estate 
4ftWd  with  a  zemindar* sancestors,and  forbids  his  enjoy- 
Bcat  of  zemindar>'«  rights  beyond  such  line,  a  cause  of 
action  is  constituted  upon  which  the  zemindar  can  sue 


1859. 

Where  a<5l5  of  user  illustrate  all  the  modes  of 
enjoyment  of  which  a  disputed  property  can  reasonably 
be  expected  to  be  capable,  it  can  oe  rightly  attributed 
to  proprietorship  of  the  tract  upon  which  they  were 
exercised. 

Judgment  on  preliminary  point  raised  by 
the  Adr'ocate- General f  to  which  reference 
is  made  in  the  final  judgment  in  this 
appeal. 

Peacock^  C,J, — We  think  that  the  juris- 
diction of  the  Civil  Courts  of  Judicature  is 
not  taken  away  beyond  the  tract  of  country 
comprised  in  the  second  Section  of  the  Re- 
gulation X.  of  1822. 

By  Regulation  XLl.  of  i793>  certain 
rules  were  laid  down  as  to  the  framing  of 
the  Regulations,  in  order  that  the  Courts 
of  Justice  should  apply  the  Regulations 
according  to  their  true  intent  and  import. 
One  of  those  rules  was  that  every  Regulation 
should  have  a  title  explaining  the  object 
of  it  as  concisely  as  possible;  and  another 
that  there  should  be  a  preamble  to  every 
Regulation,  stating  the  reasons  for  the 
enactment  of  it. 

Looking  to  the  title  and  preamble  of 
Regulation  X.  of  1822,  it  is  clear  that  the 
rules  laid  down  by  that  Regulation  were 
to  take  effect  only  within  the  limits  de- 
scribed bv  that  Act. 

•  The  only  limits  which  we  can  find  de- 
scribed as  applicable  to  the  places  within 
which  Regulation  X.  of  1822  was  to  have 
effect,  is  the  tract  of  country  described  in 
Section  2  of  that  Regulation,  within  which 
the  administration  of  civil  and  criminal  jus- 
tice, <&c.,  was,  by  Section  3,  declared  to  be 
vested  in  an  officer  to  be  appointed  by 
the  Governor-General  in  Council,  to  be 
denominated  the  Civil  Commissioner  for 
the  north-eastern  parts  of  Rungpore. 

The  proviso  in  Section  8  of  that  Regulation 
has  been  referred  to,  and  it  has  been  con- 
tended that,  by  virtue  of  that  proviso,  it  is 
j  competent  to  the  Governor-General  in  Coun- 
cil to  direct  the  separation  of  any  tract  of 
\  country  occupied  by  Garrow  mountaineers 
from  the  estates  of  neighbouring  zemindars 
in  other  parts  of  the   country  than   those 
included  in  the  tract  mentioned  in  Section  2. 
But    the   proviso    in    Section    8   is  merely 
a   proviso  upon  the  general  enactment  in 
the  first  part  of  that  Section,  which  is  ex- 
pressly confined  to  the  tract  of  country  placed 
under  the  Commissioner ;  and  we  can  hardly 
suppose  that  the  Legislature  intended,  by 
a  proviso  upon  an  enactment  limited  to  that 
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tract  of  country,  to  give  substantive  powers 
to  the  Governor-General  in  Council  in 
respect  of  other  tract  of  the  country. 

Further,  it  appears  to  us  that  Clause  2 
of  Section  8  did  not  intend  to  take  away 
the  power  of  any  Civil  Court,  except  within 
that  tract  of  country  in  which  the  civil 
and  criminal  jurisdiction  had  been  placed 
in  the  Commissioner. 

We,  therefore,  think  thit  the  Civil  Court 
has  jurisdiction  in  this  case ;  that  the  deci- 
sion of  Mr.  Justice  Kemp  and  Mr.  Jusiice 
Seton-Karr  was  correct;*  and  that  the  last 
judgment,  from  which  the  present  appeal 
has  been  preferred,  is  not  subject  to  the 
objection  taken  in  the  first  ground  of  appeal, 
M2.,  that  the  Court  had* no  jurisdiction  in 
the  subject-matter  of  the  plaintiff's  suit. 

Under  these  circumstances,  we  think  we 
must  proceed  to  hear  the  appeal  upon  the 
merits. 

yudgments  nn  the  merits. 

Peacock,  C,  J, — This  is  a  suit  brought 
by  Rajah  Rai  Kishen  Singh  against  the 
Collector  of  Mymensingh  on  the  part  of 
Government.  The  suit  is  for  a  declaration 
of  the  plaintiff's  rii?ht  to  ceitain  hills, 
villages,  &c.,  specified  in  the  plaint  as  part 
of  Pergunnah  Shooshung,  by  setting  aside  a 
survey-award  and  proceedings— by  Svhich,  I 
understand,  is  meint  the  boundary  of  the 
plaintiff's  estate  as  laid  down  by  the  survey 
—the  order  of  Mr.  Campbell,  the  Officiating 
Collector  of  Mymensingh,  dated  the  1 5th  of 
April  1859.  and  the  subsequent  order>s  of  the 
Revenue  Authorities. 

It  appears  from  ihe  order  of  Mr.  Campbell 
that,  on  ihe  occasion  of  the  survey  of 
Pergunnah  Shooshung,  the  plaintiff '  laid 
claim  to  a  permanently  settled  estate  co-ex- 
tensive with  that  pergunnah;  that,  owing 
to  that  claim,  the  Superintendent  of  Survey 
and  other  officers  were  deputed  in  1856  to 
lay  down  the  boundary  of  the  Rajah's  per- 
manently-settled  estate.  Mr.  Campbell 
further  states  that.  from,  various  causes,  the 
expedition  proved  rather  a  failure  ;  that  some 
correspondence  then  passed  between  the 
Superintendent  of  Survey,  the  Board,  and 
the  Government,  when  it  was  determined 
that  the  clearly-defined  line  of  demarca- 
tion at  the  foot  of  the  large  hills  should  be 
assumed  as  the  boundary  of  the  pergunnah  ; 
and  that  the  onus  prohandi  should  be  thrown 

•  HoWing  that  the  Civil  Courts  had  jurisdiction  to 
entertain  the  matter-5«.  3  W.  R.  ,80,  Civil  Kulings 


on  the  zemindar  as  to  an)  portioq  of  the 
hills  to  which  they  might  lay  claim  to  the 
north  of  that  line.  A  line  was  laid  down 
accordingly,  and  the  case  was  transferred  to 
Mr.  Campbell  as  Officiating  Collector  of 
Mymensingh  for  disposal.  He  upheld  Ibe 
boundary-line  so  laid  down  by  the  survey, 
and  held  it  to  be  the  extreme  limit  of 
Pergunnah  Shooshung.  Upon  appeal  to 
the  Commissioner  *of  Dacca,  ihat  decision 
was  upheld  on  the  19th  of  November  1859, 
and  it  was  also  upheld  by  the  Board  of 
Revenue  on  the  22nd  of  May  1S62,  npon 
a  further  appeal  to  them. 

The  plaintiff  filed  this  suit  on  the  4th 
of  December  1862.  It  was  originally  file«! 
in  the  Court  of  the  Principal  Sudder  Ameen 
of  Mymensingh.  He  held  that,  in  conse- 
quence of  the  order  of  Government  made 
under  Regulation  X.  of  1S22,  to  which  I 
shall  have  to  refer  presently,  ihe  Govern- 
ment was  entitled  to  separate  the  land  claim- 
ed by  the  plaintiff,  and  that  it  must  be  con- 
sidered to  be  within  the  District  of  Gowal- 
parah  and  beyond  the  jurisdiction  of  the 
Mymensingh  Court.  I'he  plaint  was.  there* 
fore,  returned,  and  it  was  afterwards  pce- 
sented  in  the  Court  of  the  Deputy  Com- 
missioner of  Gowalparah,  who  held  that,  as 
the  lands  in  dispute  had  been  made  over  to 
the  special  tribunal  appointed  by  Regulation 
X.  of  1822,  the  Civil  Court  had  no  jurisdic- 
tion, and  he  dismissed  the  claim. 

The  case  was  appealed  to  this  Court,  and 
on  the  4th  of  August  1865  Mr.  justice 
Kemp  and  Mr.  Jusiice  Seton-Karr,  for 
reasons  in  which  I  substantially  concur, 
held  that  ihe  Civil  Courts  were  not  ousted 
of  jurisdiction,  reversed  the  decision  of 
the  Deputy  Commissioner  of  Gowalparab. 
ordered  the  case  to  be  tiied  before  the 
ludge  of  Mymensingh  upon  the  merits,  and 
transmitted  the  case  10  him  for  that 
purpose. 

The  case  was  tried  by  Mr.  Simsoa,  who, 
on  the  nth  June  1866.  decided  in  favor  of 
the  plaintiff.  A  regular  appeal  was  pre* 
ferred  from  the  judgment  of  Mr.  Simson 
to  this  Court,  which*  was  heard  be* 
fore  Mr.  Justice  Seton-Karr  and  Mr.  Jus- 
tice Macpherson.  Mr.  Justice  Macpherson 
was  of  opinion  that  the  decree  of  Mr. 
Simson  ought  to  be  reversed  with  ail  corns, 
boih  in  this  Court  and  in  the  Court  below, 
subsequent  to  the  remand-order.  Mr. 
Jusiice  Seton-Karr,  who  was  t'he  senior  of 
the  two  Judges,  considered  that*  Mr. 
Simson's    judgment   ought  to  be  affirmed 
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sabsUntbdF^,  and  the  appeal  dismissed  with 
costs;  and,  in  consequence  of  the  decision  of 
the  senior  Judge,  the  appeal  preferred  by 
the  Collector  on  the  part  of  Government 
vas  dismissed  with  costs. 

From  that  decision  an  appeal  was  pre- 
ferred to  the  High  Court  under  Section  15 
of  the  last  Letters  Patent,  and  the  case 
has  been  argued  before  us. 

It  appears  to  me  iliat  there  are  four  ques- 
tions to  be  determined — 

Firsts  whether/he  boundary  line  has  been 
correctly  laid  down  ;  secondl\\  if  not,  whether 
we  can  set  aside  the  proceedings  of  the 
survey ;  thirdly,  whether  the  plaintiff  is  en- 
titled to  all  the  lands  which  he  claims  be- 
tveen  the  line  as  laid  down  in  the  Survey 
Map,  and  what  the  plaintiff  claims  as  his 
i»rthern  boundary;  and, /<?wrM/y,  whether* 
the  jurisdiction  of  this  Court  has  been  taken 
away  by  the  order  made  by  the  Bengal 
Government  under  Regulation  X.  of  1822. 

As  to  the  last  question,  the  Court  has 
already  expressed  its  opinion  when  it  was 
raised  by  the  learned  Advocate-General  as 
a  preliminary  objection.  I  then  expressed 
the  reasons  for  considering  that  the  jurisdic- 
tion of  the  Court  had  not  been  taken  away, 
and  I  see  no  reason  to  change  the  opinion 
which  1  then  expressed.  It  is  in  accord- 
ance with  the  opinions  expressed  by  Mr. 
Justice  Kemp  and  Mr.  Justice  Seton  Karr 
when  they  remanded  the  case. 

I  would  add  to  the  reasons  which  I  then 
expressed,  that  the  proviso  in  Section  8  does 
Dot  amhorize  the  Government  to  separate 
any  part  of  the  Garrow  tract  of  country, 
he)-ond  that  which  is  described  in  Section  '2, 
from  the  district,  and  from  the  general  regu- 
lations, but  merely  to  direct  the  separa- 
jon,  temporarily  or  permanently,  of  any 
^l  of  country  occupied  by  Garrow  nioun- 
Uincers  from  the  estates  of  any  neighbouring 
zemindars,  and  to  discontinue  the  collection 
W  2emindars  of  any  cesses  from  such 
people.  But  the  separation  contemplated  by 
that  proviso,  if  carried  into  effect,  would  not 
remove  the  lands  separated  from  a  zemin- 
jJary,  like  the  tract  included  in  Section  2, 
»rom  the  general  regulations  as  regards 
|be  administration  ot  civil  and  criminal 
jnsiice;  nor  does  it  authorize  the  Govern- 
n»«rt  to  place  the  administration  of  civil 
and  criminal  justice  in  the  lands  so  sepa- 
'^  from  a  zemindary  in  the  Civil  Com- 
jnittioner  for  ibc  north-eastern  parts  of 
Kongporc,  appointed  by  Section   3.     Such 


Commissioner  *is  authorized  to  administer 
justice  only  within  the  tract  described  in 
Section  2. 

If,  therefore,  the  proviso  in  Section  8, 
applied  to  the  separation  of  lands  beyond 
the  district  mentioned  in  Section  2,  from 
the  general  regulations,  there  would  be  no 
power  to  administer  justice  in  the  lands  so 
separated,  nor  any  ofTicer  authorized  by 
law  to  administer  ii. 

Farther,  whatever  may  be  the  effect  of  the 
proviso  in  Section  8,  it  is  clear  that  the 
jurisdiction  of  the  ordinary  Civil  and  Crimi- 
nal Courts  is  not  taken  away  except  within  the 
tracts  of  country  mentioned  in  Section  2. 

Clause  2,  Section  8  of  the  Regulation 
above  referred  to,  enacts  that  no  suit  or  ac- 
tion shall  be  entertained  by  any  Civil  Court 
having  jurisdiction,  or  that  may  hereafter 
have  jurisdiction,  within  the  tract  of  coun- 
try, subject  to  the  authority  of  the  Commis- 
sioner, on  account  of  any  act  of  the  above 
description  done  under  the  authority  of  the 
Governor  General  in  Council. 

Further,  upon  the  removal  of  any  portion 
of  a  zemindary  under  the  proviso  of  Section 
8,  the  Government  was  to  make  compensa- 
tion to  the  zemindars ;  but  the  compensation 
to  be  made  would  be  very  different  in  the 
case  of  taking  away  a  portion  of  the 
estate  of  a  zemindar  under  that  proviso  from 
what  it  would  be  if  the  right  of  the  zemin- 
dar to  collect  certain  tesses  only  was 
discontinued. 

The  jurisdiction  of  the  Civil  Courts  by 
Clause  2  of  Section  8  is  taken  away  only 
with  respect  to  acts  of  the  description  above 
enumerated,  done  under  the  authority  of  the 
Government;  but  that  would  not  take 
away  the  right  of  a  zemindar  to  contest  a 
survey  award  drawing  a  line  which  takes 
away  from  him  part  of  his  zemindary,  and 
saying  that  the  lands  above  that  line  form 
no  part  of  his  permanently-settled  estate. 
That  is  the  ground  of  action  in  the  present 
case,  and  that  is  not  an  act  of  any  descrip- 
tion mentioned  in  Regulation  X.  of  1822. 

With  these  additions  to  the  reasons  which 
I  expressed  in  the  course  of  the  argument, 
the  opinion  will  stand  as  part  of  this  judg- 
ment.    It  is  not  necessary  to  repeat  it. 

I  will  now  consider  the  first  question,  vis.^ 
whether  the  boundary  line  drawn  by  the 
survey  correctly  points  out  the  northern 
boundary  of  the  plaintiff's  permanently-set- 
tled estate.     It  appears  to  me  that  it    does 

not. 
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The  firmam  which  have  bfeen  put  in  evi- 
dence do  not  show  the  boundaries  of  ihe 
plaintiff's  estate,  but  they  show  that  the 
zemindary  of  Pergunnah  Nusruthshahye, 
otherwise  called  Shooshung,  had  been  granted 
to  the  plaintiff's  ancestors  by  the  Native  Gov- 
ernment prior  to  the  East  India  Company's 
accession  to  the  Dewanny.  It  is  not  necessary 
to  rely  upon  these  firmans  for  any  purpose 
beyond  that  of  showing  that  the  estate  was 
co-exicnsive  with  the  Pergunnah  Shooshung. 
It  has  been  shown  that  the  estate  called 
Shooshung  was  permanently  settled  wMth  the 
ancestors  of  the  plaintiff  upon  a  mokurruree 
jumma,  and  there  can  be  no  doubt  that  the 
estate  which  was  settled  permanently  at  a 
mokurruree  jumma  was  the  same  estate  which 
was  held  under  the  firmans  from  "the  Native 
Government,  and  was  co-extensive  with  Per- 
gunnah Shooshung.  Indeed,  in  the  sixth 
ground  of  appeal  to  the  High  Court  from 
the  Judge's  decision,  it  is  stated  that  the 
papers  filed  by  the  Government  show  that  a 
settlement  was  entered  into  with  the 
Rajah's  ancestors  for  the  lands  of  Pergunnah 
Shooshung. 

The  quinquennial  register  of  1212,  which 
was  put  in  evidence,  gives  the  name  of  the 
estate  as  Shooshung,  but  does  not  describe 
the  villages,  as  it  ought  to  have  done  accord- 
ing to  the  provisions  of  Regulation  XLVIII. 
of  1795,  Section  7,  Clause  5,  which  en- 
acted that  under  the  head  of  each 
estate,  the  names  of  all  the  pergunnahs  or 
other  local  divisions,  and  the  villages  con- 
tained therein,  should  be  specified. 

The  first  quinquennial  register  was  to  be 
made  out  in  the  year  1202  B.  S.,  correspond- 
ing with  the  year  1795  ^^  ^^  Christian  era, 
and  that  was  to  be  numbered  2.  Another 
register  was  to  be  made  out  for  the  year  1 197, 
corresponding  with  1790,  which  was  to  ex- 
hibit the  villages  of  the  estates  as  they 
existed  at  the  time  of  the  Decennial  Settle- 
ment ;  and  that  register,  when  made  out^ 
was  to  be  numbered  1.  A  ihiid  register 
was  to  be  made  out  for  the  year  1207, 
corresponding  with  1800,  and  every  five 
years  subsequently. 

The  quinquennial  register  provided  by 
Regulation  XLVIII.  of  1 793  was  a  register  of 
estates.  If  the  estate  of  the  plaintiff's 
ancestors  included  the  Garrow  Hills,  it  is 
not  improbable  ihat  there  would  be  a  difficulty 
in  giving  a  description  of  all  the  villages  in- 
cluded in  it,  in  the  register  of  1202,  and  pro- 
bably the  description  of  the  villages  was  left 
until  further  information  should  be  obtained 


of  the  state  of  the  pergunnah,  as  it  existed 
at  the  time  of  the  Decennial  Settlement,  for 
the  purpose  of  register  No.  i.*  Be  that, 
however,  as  it  may,  it  is  clear  that  the  regis- 
ter did  not  comply  with  requirements  of  the 
Regulation  of  1793,  but  it  must  be  borne  in 
mind  that  it  was  the  duty  of  the  Collector, 
who  was  an  officer  of  Government,  to  make 
it  out. 

Regulation   VIII.   of    1800   repealed    ibe 
provisions     of      Regulation      XI-VHI.      of 
1793,  ^o  ^^^  ^^  ^^  required  the  quinquennia? 
register  of  estates  to  specify  the  names    of 
the  villages  included  in  them.     It  required  a 
quinquennial  register  of  pergunnahs  in  addi- 
tion to  the  quinquennial  register  of  estates. 
That   pergunnah    register  was  to  give    the 
names  of  the  villages  in  the  pergunnah,  and 
when  that  portion  of  the  Regulation  of  1793 
vhich  required  the  names  of  the  village  to 
be   given   in   the   register  of   estates,    was 
repealed,  it  was  stited  that  a  reference  to 
the  pergunnah  register  would  always  enable 
the  officers  of  Government  to  ascertain  the 
several  villages  and  portions  of  villages  of 
any  estate  included  in  the  register  of  estates 
(See  Section  11,  Regulation  VIII.  of  i8co). 
If  the  two  registers  had  been  properly  kept 
up  by  the   Collectors  as   required  by   law, 
many    difficulties,   both   in   this   and    other 
cases,  would  have  been  avoided. 

The  first  pergunnah  register  was  to  be 
made  out  for  the  year  1207,  correspKHidtng 
with  the  year  i8co.  Both  the  register  of 
estates  and  the  pergunnah  register  were  to 
be  made  out  by  the  Collector  who  had  power 
to  call  upon  the  zemindars  to  give  him  the 
necessary  information :  and  the  zemindars 
were  bound  to  do  so  under  a  penalty  to  be 
inflicted  by  the  Governor-General  in 
Council.  The  register  was  to  be  signed  by 
the  Zillah  Judge,  and  a  copy  sent  by  the 
Collector  to  the  Board  of  Revenue  and  to 
the  Zillah  Courts  for  information,  and  the 
Board  of  Revenue  was  to  send  a  copy  to 
the  Sudder  Court  for  a  similar  purpose. 

A  document  was  put  in  evidence  which 
was  stated  to  be  a  quinquennial  register  for 
1 207,  and  that  document  contains  the  names 
of  certain  villages  as  the  villages  of  Per- 
gunnah Shooshung.  Up  to  the  close  of  the 
argument,  I  was  under  the  impression  that 
it  was  the  pergunnah  register  of  1207.  If 
that  document  had  really  been  a  quinquennial 
register,  it  would  have  been  strong  evidence 
against  Government,  from  whose  CoUector*s 
records  it  came,  that  Pergunnah  Shooshung 
contained  the  villages  enumerated  in  it. 
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The  Judge,  in  his  judgment  in  this  case, 
%ars  that  the  kyfeut  of  the  Collector's  om- 
lah  of  the  lime  shows  that  the  date  of  the  de- 
posit of  the  document  with  the  Collector  is 
oncertain,    and    that   it   ^vas   found    at  the 

•  arrangement  of  the  records  which  took  place 
in  1234  or  1817,     There  is  nothing  to  show 

I   Qoder  what  circumstances  that  ky/eul  was 
!    trritten,  or  what   means  of  linowledge   the 
writer  of  it  had. 

Assuming  that  the  document  was  not  a 
^  quioquennial  register,  it  came,  at  any  rate, 
from  the  Collector's  ofllce»  where  it  has  been 
pres€r\ed  at  least  ever  since  1817,  without 
m  dispute  as  to  its  correctness,  and  is 
I  some  evidence  that  the  Pergunnah  Shoo- 
i  shang  did  contain  those  villages.  If  it  had 
'  contained  a  false  representation,  or  was  con- 
sidered so  by  the  Collector  of  the  time,  there- 
ii  no  reason  why  it  should  have  been  pre- 
served. Further,  the  document  was  treated 
by  the  OfGciating  Collector  of  Mymensingh 
m  bis  rooboocaree  which  he  sent  to  the  Re- 
venue Commissioner  of  Assam,  dated  the 
22nd  September  1837,  as  a  document  wor- 
thy of  some  credit.  He  there  says  :  **  In  the 
*' qninquennial  paper  of  1207,  which  specially 
**  contains  the  names  of  ih^parahs  or  hamlets 
"  which  are  recorded  in  the  first  quinquen- 
"nial  paper,  the  villages  of  Lekhung  and 
"  Dcno  Ryufc,  which  are  the  parahs  or  ham- 
"lets  of  Mouzah  Aghur,  which  is  recorded 
'*in  the  first  quinquennial  papers,  have  been 
"distinctly  written."  These  are  on  the 
north  side  of  the  boundary  laid  down  by 
the  Survey. 

I  do  not  think  that  much  importance  can 
i  be  attached  to  the  letter  of  INIr.  Wroughton, 
1  the  Collector,  as  to  the  estate  of  the  pergun- 
nah prior  to  thq  settlement,  for  there  is  con- 
I&derable  ambiguity  in  his  expressions  ;  but 
ve  have  the  letter  of  Mr.  Scott,  the  Collect- 
or, to  the  Board  of  Revenue,  dated  the  24th 
of  May  1830,  in  which,  with  reference  to  the 

•  question  as  to  whether  a  canoongoe  should 
be  appointed  to  this  zemindarj',  he  evidently 
considered  that  the  zemindary  extended 
into  the  Garrow  Hills ;  for  he  says :  **  The 
**  introduction  of  a  new  system  of  canoongoe 
'oxpahvarees  among  them  (speaking  of  the 
"Garrow  people)  I  should  think  liable  to 
**niany  objections.  I  am  inclined  to  believe 
**ihai  they  pay  no  fi.xed  rent,  either  in  money 
"or  in  kind,  to  their  landlord."  He  certainly 
did  not  intend  the  Government  when  he  used 
the  word  ''landlord/'  the  word  evidently 
fcfcrred  to  the  zemindar.  On  the  other  hand, 
^  saw  no  reason  for  introducing  the  office 


of   canoongoe   into   that  part   of   the    estate 
which  was  in  tliQ  low  country. 

It  appears,  further,  that  in  the  year  1837, 
a  Sub-Assistant  was  deputed  from  Gowalpa- 
rah  with  a  party  of  sepoys  to  collect  arrears 
of  tribute  which  had  been  withheld  by  certain 
refractory  Garrows.  Upon  that  occasion, 
certain  rents  were  collected  from  the  Gar- 
rows  for  villages  on  the  north  side  of  the 
boundary-line  laid  down,  upon  which  th^ 
Rajah  instituted  a  suit  against  Government 
in  the  Court  of  the  Revenue  Commissioner  of 
the  Province  of  Assam  ;  and  it  appears  that 
for  the  purpose  of  ascertaining  whether  the 
villages  belonged  to  the  Rajah  or  not,  a  roo- 
boocaree was  sent  from  the  KuUherry  of  the 
Commissioner  of  Zillah  Gowalparah  to  the 
Collector  of  Mymensingh.  An  answer  was 
sent  by  the  Collector  of  Mymensingh  to  that 
rooboocaree,  in  which,  as  I  T)ave  before 
remarked,  he  referred  to  the  paper  of  1207 
as  a  quinquennial  register.  He  stated  that 
"  the  evidence  of  witnesses  had  been  taken'' 
and  proceeds  to  state  that,  *•  from  their 
'*  evidence,  it  appeared  that  the  four  Mou- 
*'zahs  Lekhung  and  others  are  the  parahs  or 
**  hamlets  of  INIouzah  Aghur  recorded  in  the 
**  quinquennial  papers ;  that  many  other 
*'  mouzahs  arc  situated  in-  the  hills  apper- 
"  taining  to  the  zemindary  of  the  Rajah ;  and 
"  that  the  hills  and  mouzahs  and  kis- 
"  muts  which  are  bounded  by  the  Niitai 
"  River  on  the  west,  Bellei  River  and  the 
''state  of  the  Khashia  Rajah  on  the  north, 
"  and  the  River  Mobeshkhala  on  the  east,  are 
*'  included  in  the  Rajah's  zemindary,  and 
*'  he  is  in  possession  of  them  for  genera- 


(( 


tions. 


A  rooboocaree  was  also  sent  to  the  Political 
Agent  for  the  Cossyah  Hills,  and  Mr.  Henry 
Inglis,  the  Assistant  Political  Agent,  reported 
in  favor  of  the  Rajah's  right  to  the  villages 
which  were  under  dispute  in  the  Commis- 
sioner's Court. 

A  perwannah  was  also  sent  to  some  neigh- 
bouring proprietors  on  the  western  boundary, 
and  they  replied  that  they  did  not  claim  any 
portion  of  the  hills. 

Finally,  on  the  17th  of  March  1841,  the 
Revenue  Commissioner  of  Assam  decided 
that  the  order  of  the  Collector  releasing 
Mouzahs  Lekhung,  Shurkcjhora,  and  others 
in  question,  to  the  possession  of  the  plaintiff 
from  the  claim  of  Government  to  realize 
rents,  and  allowing  a  refund  to  them  of  the 
rents  realized  from  those  mouzahs,  was  in  his 
opinion  correct. 
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With  reference  lo  this  order^  Mr.  Camp-  permanenlly-seltled     estale.       Unforlonaie- 

bell  in   his   order  of  the  I5ih  April  1859,  \y  in  this  case,  we  have  not  a  copy  of  ihe 

which  is  one  of  the  matters  impeached  in  whole  correspondence.     We  have  sometimes 

this  action,  says :  "  It  is  quite  true  that  they  letters  without  a  copy   of  those  to    which 
*•  (speaking  of  the  Gowalparah  authorities)  did  I  they   are    a    reply,    and    sometimes    replies 

*'  argue,  and  indeed  declare,  that  the  hills  be-  without  the  letters  in  answer  lo  which  ibey 

*'  longed  to  the  permanently-settled  Pergun-  were  sent.     We  have  not,  therefore,  all  the 

•'  nah  Shooshung,  but  such  a  declaration  can  light  which  might  have  been  fairly  thrown 

"carry  no  weight  so  far  as  Mymensingh  is  upon  the  case  by  the  Government  officers; 

"concerned.     They  had  perfect  power  to  de-  but  we  find  from  Mr.  Kemp's  letter  of  the 

"cide  that  the  villages  did   not  belong  to  25th  of  August  1854  to  the  Commissioner  of 

"Gowalparah;  but  no  one  but  the  Mymen-  Dacca,  what  was  the  belief  of  the  Board  of 

"  singh  authorities   could   decide  that   they  Revenue  at  that  time  upon  the  sobjcct ;  and 

"  were  wiihin  the  limits  of  the  permanently-  that  was,  that  the  forests  where  the  elepbant- 

*'  settled   estate  of  Pergunnah  Shooshung."  catching   was   going    on    were    wiihin    the 

But  if  they  are  not  in  the  Gowalparah  Dis-  Rajah's     permanently-settled     estate.       He 

trict,  and  are  in  the  Mymensingh  District,  says:  "The  Board  in  reply  observe  ihat,  if, 

where  are  they  except  in  Pergunnah  Shoo-  "as  they  believe,  the  Rajah's  estates  (meaning 

shung  ?     It  is  not  pretended  on  the  part  of  "  the  forests)  came  within  the  limits  of  the 
the    M}mens:ngh   authorities   that   there  is  *"  permanent  settlement,  there  would  be  diffi- 

any  other  pergunnah  or  district,  or  part  of  **culties  probably  in  dealing  with  the  question 

a  district,  in  Mymensingh  to  the  north  of  "  of   elephant-catching  there,  which   do  not 

Pergunnah  Shooshung.     This  point  was  very  "occur  in  dealing  wiih  it  in  the  forests  of 

propeily     pointed    out    by    the     Judge    in  "Sylhet.*'     Mr.  Kemp,  who  was  then  the  Ctrf- 

giving  judgment  on  the  appeal  before  him.  lector  of  Mymensingh,  reported  in  substance, 

lie  appears  to   me  to  have  given   a  very  as  his  predecessors  had  done,  that  the  Rajah's 

sensible  judgment  on  the  whole  case,  and  I  forests  were  wiihin  the  limits  of  \\\s  perma* 

concur  in  many  of  his  remarks,  though  upon  nently-settled  estate. 
one  point  he  appears   to  have   fallen   into 

error,  as  L  shall  presently  point  out.  We  have,  therefore,  the  opinion  of   Mr, 

Ti  X  •.  •    i    u    r  -*u        ^    I  «^  *k  ♦  .u    A  Scott,  the  Collector,  on   the   24th   of   May 

But  It  IS  10  be  further  remarked  that  the  de-  ,320;    the    report  o     the    Officiating    CoU 

c,s,onoftheRevet,ueComm.ss.onerofAssani  ,^^,^;  ^j  Mymensingh  of  the  27th  If  Sep- 

was  mven  after  considenng  the  rooboocaree  ^^^u^^    .u/^.    .,.0    k«,.«    *u^  J^^^         n  j 

of  the  Officiating  Collector  of  Mymensingh,  '""^  'if  ',1     r.^u  .r    nf  ^ff!-    ""f^t 

dated  the  27th  September  .837.  6fthe,h?ee  thi^h   nTcoU  ctXs  e.^r  aterSUed^S 

officers   of   Government,   the    Collector,  of  cast  discredit  we  have  the  re^^ of   Mr 

Mymensingh,  the  Assistant  Political  Agent  ^i^'^.J'''^;^' .^     '  he     AssLanr  pltS 

of  the   Cossyah    Hills,    and    the    Revenue  i*|-[  of    th   '  Cossyah    hS    .;    ha« 

Commissioner  of  Assam,  all  of  whom  knew  .°  j-„:.i„„  „«  m,    Ti„i,:„„  „„,  „„i„  j.^-i 

of  the  proceedings  before  the  Commissioner  J^^'fJ^'l""      Jf  '.hi   SfAtT  S  t^ 

of  Assam,  none  of  them  claimed  the  lands  "f   '"  ,/l  whl^i^'L.^n  .nl  I.i"^^^^^ 

in  dispute,  and  the  Revenue  Commissioner  rll^""^  ^vb.ch  had  been  collected  from  ihc 

of  Asskm  ordered  the  rents  which  had  been  ^*™^"'    ^y    '^^    ^*='«""«   Authont.es    of 
collected  to  be  refunded  to  the  Rajah. 

Some  time  after  the  decision  of  the  Com- 
missioner of  Assam,  it  appears  to  have  been 


represented  to  the  Board  of  Revenue  that 
the  Rajah  was  capturing  elephants  in  the 
forests  north  of  the  line  which  is  now  laid 
down,  and  the  Board  was  asked  by  the 
Commissioner  of  Revenue  for  the  Division 
of  Dacca  whether  the  Government  order  of 
the  14th  of  January  1854,  with  reference  to 
catching  elephants,  was  to  be  enforced  in 
those  forests.      Mr,  Kemp»  who  was  then  the 


Assam  to  be  returned  to  the  Rajah ;  we  have 
the  leport  of  Mr.  Kemp,  the  Collector  of 
Mymensingh,  to  the  same  effect  in  1854  ;  and 
if  Mr.  Kemp's  report  is  correct,  as  to  the 
Board's  reply  to  the  Commissioner  of 
Revenue  of  the  Division  of  Dacca,  of  which 
a  copy  has  not  been  put  in  evidence,  we  have 
the  belief  of  the  Board  of  Revenue,  that 
the  forests  north  of  the  disputed  line  belong. 
ed  to  the  Rajah's  permanently-settled  estate. 
Mr.  Kemp's  letter  must  have  been  sent  to 
the  Board  of  Revenue,  and  there  is  nothing 
to  show  that  they  ever  repudiated  the  state* 


(Collector  of  Mymensingh,  was  directed  lo  ment  that  they  had  e.xpressed  that  belief. 
enquire  whether  the  forests  were  situate  Vet  we  find  from  the  decision  of  Mr. 
within  or  without  the  limits  of  the  Rajah's    Campbell  of  the  isih  of  April   1859  thai, 
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notwithstanding  the  Rajah  had  exercised  "  other  side  of  the  hills,  and  the  Commis- 
righl*  and  collected  dues  in  the  hills  and  "  sioner  of*  Dacca  will  be  requested  to 
forests  north  of  the  alleged  line,  and  notwith-  "  adopt  measures  for  its  immediate  introduc- 
standing  the  unanimous  opinions  of  all  the  *' tion  into  Mymensingh." 
officers,  and  even  of  the  Board^  of  Revenue,  From  this  paragraph  it  is  clear  that  the 
that  the  forests  were  within  *the  Rajah's  right  of  the  zemindar  to  collect  the  revenue 
permanemly-settled  estate,  it  was  determin-  was  not  even  disputed  by  the  Government, 
ed  by  the  Superintendent,  the  Board,  and  The  Government  officer  was  to  make  the 
the  Government,  that  a  demarcation  line  collections,  but  he  was  to  pay  them  over  to 
sfaooid  be  assumed  as  the  boundary  of  the  the  zemindar,  which  wouW  not  have  been 
Pcrgunnah  which  should  exclude  those  hills  the  case  if  the  lands  had  not  been  included  in 
and  forests  from  the  Rajah's  estate  ;  that  the  the  zemindary,  and  the  zemindar  had  no  right 
onus  prebandi  should  be  thrown  on  him  as  to  them.  Consequently  it  seems  clear  that 
to  any  portion  of  the  hills  to  which  he  when  the  Commissioner  of  D^cca  was  request- 
might  lay  claim  north  of  that  line.  The  ed  to  adopt  measures.for  the  introduction  of 
line  was  accordingly  drawn,  the  case  was  the-system  of  revenue  collections  alluded  to  in 
transferred  by  the  Board  to  Mr.  Campbell,  the  the  letter  into  Mymensingh,  it  was  admitted 
Collector  of  Mymensingh,  and  in  an  anoma-  that  this  part  of  the  Garrow  Ilills  was  in 
loos  kind  of  proceedingof  a  judicial  character^  Zillah  Mymensingh  and  in  the  Rajah's  estate. 
Mr.  Campbell  decided  against  the  Rajah.  His*  This  letter  was  written  before  the  decision 
order  was  affirmed  upon  appeal  by  the  Com-  of  the  Board  on  the  appeal, 
missioner   of   Revenue,   and   fmally   upheld 


on  appeal  in  a  proceeding  of  a  judicial  na 
tare  by  the  Board  of  Revenue,  who,  contrary 


But  after  the  decision  of  the  Board  of  Re- 
venue, Mr.     Gordon,  as  Officiating  Junior  . 


to  the  expressed  belief  of  the  Board  of  Secretary  to  the  Government  of  Bengal 
Revenue,  had  ordered  the  line  to  be  as-  Y"''"^  '"^  u^  S.^^^^'"^  Commissioner  of 
somcd  in  order  to  throw  the  onus  on  the  ■  ,^ssam  on  the  1 8th  November  1862,  says: 
plaintiff.  1  must  say  that  the  proceeding  ,  ^his  is  not,  the  Lieutenant-Governor  ob- 
appears  to   me,   to  say  the  least  of  it,  Co^  s^^^^^%  ,^  ^^^fonol  ^ysp^^^ 

bav^  been   one  of  a    very    arbitrary    and  i  ^/l"^^^'^^  ^^iVu^^  ^J^^^  ^^^^^^^^^^ 
I  anomalous  character.  Sherepore  and  Shooshung  to  collect  revenue 

On  the  23rd  of  March  1861,  after  the  ^^l^  ^^1^  Garrow  villages  on  the  north  side 
decision  of  Mr.  Campbell  and  of  the  Com-  ?.^^^«  Mymensingh  boundar)-,  and  wjihin  the 
missioner,  and  before  the  decision  of  the  ^»^^!«  of  the  Garrow  country  under  the  ad- 
Board  of  Revenue  of  the  32nd  of  May  ^J^'^^s^^^*^!;  Of  the  Deputy  Commissioner  of 
1862,  Mr.  Seton-Karr,  as  Secretary  to  the  Gowalparah.  In  other  words,  the  lands  in 
Government  of  Bengal,  wrote  to  the  Agent    ^^^  ^^"^  ^^""^'^»  l^'u^r  '''''f''"^' 

of  the  Governor-General  on  the  North-East  '  ''^'^   ^^  ^^  T  p^^^'k  ^"^  Government  and 

Frontier  • P^*^  ^^'^"^  ^^        Rajah,  are  now  said  not  to  be 

in  Mymensingh  at  all  but  to  be  to  the  north 

"  The  specific  recommendations  made  by  ;  of  the  Mymensingh  boundary  under  the  ad- 
"  Lieutenant  Morton,  in  all  of  which  Colonel ;  ministration  of  the  Deputy  Commissioner  of 
•*  Jenkins  has  expressed  his  concurrence,  are  '  Gowalparah ;  if  so,  they  are  out  of  tiie  per- 
"as  follows:  fii;st,  to  extend  to  the  manenlly-settled  estate  of  the  Rajah  in  Zillah 
"Garrow  villages  on  the  frontiers  »of  the  j  Mymensingh.  It  has  been  decided,  however, 
"Mymensingh  District  the  same   system   of    by  Mr.  Jenkins,  the  Commissioner  of  Assam, 


'  *'Uke  all  the  Garrow  villages  from  which  '  parah  authorities,  although  they  had  a^  right 
"the  zemindars  of  Sherepore  and  Shooshung  ;  to  decide  that  the  lands  weie  not  in  Gowal- 

■  "claim  to  have  the  right  of  taking  reve-  parah,  had  no  right  to  decide  that,  if  in 
^'nne  under  the  direct  management  of  Gov-  Mymensingh,  they  had  been  permanently  set- 
**crament,   the   Government  officer  collect-    tied.     If  they  are  not  in  Mymensingh,  where 

■  "ing  the  revenue  and  paying  it  over  to  are  they?  The  plaintiff's  boundary  and  the 
*'the  aemindars.'  As  this  arrangement  boundary  of  Pergunnah  Shooshung  are  con- 
**has  worked  well  in  Gowalparah,  the  terminous.  If  that  portion  of  the  estate 
"Lieutenant-Governor  sees  no  reason  to  which  is  claimed  by  the  Rajah  is  not  in  Per- 
"  doubt  that  it  would  work  as  well  on  the    gunnah  Shooshung,  it  is  not  in  his  perma- 
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nently-seltled  estate ;  and  if  by  the  assumed 
line  drawn  by  direction  of  the  Board  of  Re- 
venue and  the  Government  of  Bengal,  the 


Clause  12,  they  were  wholly  irreguiar. 
inasmuch  as  the  onus  of  proof  was 
thrown  upon  the  Rajah,  not  by  an  independ- 


lands  are  put  out  of  Pergunnah  Shooshung, ;  ent  opinion  of  the  Collector,  but  by  ao  ad 


they  are  at  the  same  time  put  out  of  the  per- 
manently-settled estate  of  the  Rajah  :  so  if  the 
lands  are  put  out  of  Zillah  Mymensingh,  they 


done  in  which  the  Board  of  Revenue 
took  the  initfative.  Having  ordered  the  line 
to  be  assumed  and  drawn  as' it  was,  ibey 


are  necessarily  put  out  of  the  Rajah's  per- '  sent  the  case  to  the  Collector  for  disposal, 
manently-settled  estate,  which  was  settled  If  the  lands  are  in  Gowalparah,  how  coald  the 
with  him  in  Pergunnah  Shooshung,  Zillah  case  be  sent  to  the  Collector  of  Mymen»ngh? 
Mymensingh.  I  It   is  not   necessary   that    the    proceedings 

In  the  3rd  para,  of  the  letter  to  which  I ,  should  be  regular  in  order  to  give  the  Civil 
last  referred,  it  is  said :  ''  The  Lieutenant-  <  Courts  jurisdiction  to  set  them  aside.  The 
*'  Governor  is  not  aware  that  there  is  any  '  more  arbitrary  and  irregular  the  proceediogs, 
''  doubt  as  to  the  exact  boundary  between  the  more  necessary  is  the  interference  of 
''the  District  of  Mymensingh  and  .the  the  Civil  Courts  to  prevent  them  from 
''  Garrow  country.  But,  be  that  as  it  may,  '  working  injustice.  The  form  of  a  pro> 
"  His  Honor  directs  that  all  lands  to  the  ceeding,  in  its  nature  judicial,  was  gone 
''  north  of  the  boundary,  as  laid  down  in  the  through  ;  and,  if  wrong,  the  irregalarity  of 
"  Revenue  Survey  Map,  may  be  separated  |nhe  proceedings  can  be  no  ground  for  Qxclud- 
'*■  from  the  estates  of  the  zemindars  of  Shere- ;  ing  this  Court  from  examining  them.  If 
"  pore  and  Shooshung,  and  managed  by  the  the  proceedings  had  been  regular,  this  Court 
''  Deputy  Commissioner  of  Gowalparah  as  would  have  had  jurisdiction.  That  juris- 
"  directed  in  Section  8,  Regulation  X.  of  i  diction  cannot  be  excluded  by  the  irregular- 
"1822."  ity  of  them. 

When  the  plaintiff  commenced  his  suit  to  1  We,  therefore,  have  power  to  look  into 
try  the  question  whether  the  line  of  bound-  i  the  facts,  and  to  decide  upon  the  plaintiff's 
ary,  as  laid  down  in  the  Survey  Map,  was  1  rights.  Judging  from  the  parol  evidence 
correct,  it  was  contended  that  the  Civil  !  which  has  been  adduced  in  the  cause,  the 
Courts  had  no  jurisdiction.  If  not,  the  .  opinions  expressed  by  the  various  Collectors 
line  assumed  by  the  Board  of  Revenue  of  Mymensingh,  and  the  decision  of  the 
and  laid  down  as  the  northern  boundary  ;  Revenue  Commissioner  of  Assam,  we  are 
of  Zillah  Shooshung,  can  never  be  disputed,  of  opinion  that  the  line  assumed  and  laid 
and  the  plaintiff  must  be  boui>d  by  the  de- !  down  in  the  Survey  Map  was  not  correct, 
cision  of  the  Board  of  Revenue,  who,  having  There  can  be  no  doubt  from  the  parol 
ordered  the  line  to  be  assumed  for  the  evidence  that  some  rights  were  exercised 
purpose  of  throwing  the  onus  on  the  Rajah,  by  the  zemindar  in  portions  of  the  forests 
decided,  in  their  capacity  of  the  highest  and  lands  much  to  the  north  of  the  assumed 
Court  of  appeal  in  revenue  matters,  that .  line.  Whether  the  payments  which  he 
the  line  which  had  been  assumed  was  the  received  from  the  Garrows  for  the  ck«ngs 
correct  one.  Even  if  the  Government  had  are  to  be  considered  as  payments  of  lent 
had  the  power  under  Regulation  X.  of  or  not,  1  think  it  is  clearly  proved  thai  pay- 
1822,  to  separate  any  portion  of  the  plaintiff's  ments  of  some  kind  were  made  to  the  Rajah 
estate  from  the  remainder,  and  to  place  by  the  Garrows  in  respect  of  the  €hungs 
it  under  the  Commissioner  of  Gowalparah,    and  other  matters. 

the  plaintiff  would  have  been  entitled  to  There  can  be  no  doubt  that  when  tlie 
compensation  under  the  Regulation.  But  Revenue  Authorities  of  Assam  interfered, 
the  amount  of  compensation  might  be  very  and  accompanied  by  Sepoys,  compelled  pay- 
different  if  the  Rajah  was  the  owner  of  ments  from  the  Garrows,  such  payments 
the  soil  as  part  of  his  permanently-settled  were  claimed  and  received  as  rent. 
estate  from  what  it  would  have  been  if  Having  been  received  as  rent,  the  amount 
he  was  merely  entitled  to  some  incorporeal  was  ordered  by  the  Revenue  Commissioner 
rights  over  it.  of  Assam,  in  a  suit  by  the  Rajah  against  the 

I  do   not    understand   under   what    Re-    Government,  to  be  paid  to  the  Rajah, 
gulation   the  proceedings  of  the   Revenue       The  cutting  of  timber  would  be  strong 
authorities  can  be,  or  are  attempted  to  be,    primd-facie  evidence  of  an  aft  of  ownership, 
justified.    If  those  proceedings  were  adopted    if  it  was  in  the  exercise  merely  of  a  right  to 
under  Regulation  IX.  of  1825,  Section  5,    cut  timber,  how  did  the  latter  right  originate, 
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and  who  are  ihe  owners  of  the  soil  over  which 
such  right  was  exercised?  One  question  is 
whether  the  ads  done  by  the  Rajah  and  his 
ancestors  on  the  north  side  are  to  be  treated 
as  mere  unwarrantable  encroachments  by  a 
wnwig-doer,  or  to  be  taken  as  the  exercise  of 
rights;  and,  if  they  are  to  be  attributed  to 
the  exercise  of  rights,  whether  such  rights 
were  rights  of  ownership  in  the  soil,  or  mere 
incorporeal  rights  over  the  soil  of  another  ? 

In  a  c&se  of  disputed  boundary,  if  you 
find  a  man  exercising  rights  of  ownership  on 
the  one  side  and  on  the  other  side  of  the 
ciispnted  line  of  boundary,  doing,  without 
objection,  acts  which  may  be  attributed 
either  to  ownership  or  to  the  exercise  of 
iocorporeal  rights,  such  as  the  right  to  cut 
timber  and  other  rights  of  that  nature,  they 
most,  I  think,  be  primd  facie  attributed  to 
ownership,  especially  when,  as  in  the  present 
case,  the  rights  exercised  are  all  which,  accord- 
ing to  the  nature  of  things,  4hi  owner  would, 
or  probably  could,  exercise,  and  when  it  is  not 
iix>wn  that  there  is  any  other  owner  of  the 
soil,  or  that  any  objection  to  the  exercise  of 
sach  rights  was  ever  made  during  a  long 
course  of  years.  They  certainly  cannot  be 
treated  as  the  mer^  encroachments  of  a 
wrong-doer  without  showing  that  some  one 
else  was  the  owner  of  the  soil,  and  that  he 
objected.  There  can  be  no  doubt  that  the 
Government  permanently  settled  some  lands 
with  the  Rajah's  ancestors.  The  boundary 
only  is  in  dispute.  We  find  the  Rajah  and 
his  ancestors  for  a  long  course  of  years  doing 
acts  which  may  be  attributed  either  to  owner- 
ship or  lo  the  exercise  of  incorporeal  rights 
on  the  north  side  of  the  disputed  boundary- 
line.  ]l  is  not  shown  that  the  Government  or 
any  other-person  ever  objected  to  such  acts. 
I  cannot,  in  the  absence  of  all  evidence  to 
ihe  contrary,  attribute  those  acts  to  anything 
but  to  ownership,  and  I  am  of  opinion  that 
•he  Rajah  has  provai  that  the  line  laid  down 
in  the  Survey  Map  was  not  correct,  and  that 
His  permanently-settled  estate  includes  lands 
Docfa  to  the  north  of  that  line,  and  I  am  of 
opinion  that  the  plaintiff  ought  to  have  a 
ieciaration  that  he  is  not  bound  by  the  line 
^  bid  down  as  the  boundary  of  his  estate. 

In  the  course  of  my  remarks  on  the  2nd 
question,  I  have  indirectly  given  my  opinion 
on  the  third  point,  viz.,  that  this  Court  has 
the  power  to  set  aside  the  survey-proceedings, 
aUhoflgh  they  were  irregular.  But  it  does 
aot  follow  that,  because  the  plaintiff  is  en- 
titled to  lands  to  the  north  of  the  boundary- 
line  laid  down,  he  is  entitled  to  all  the  lands 


up  to  the  line  which  he  claims  as  his  north- 
ern boundary.  The  Judge  of  Mymensingh 
has,  in  my  opinion,  fallen  into  an  error  in 
deciding  that  upon  the  evidence  the  plaintiff 
is  entitled  to  the  l^nds  up  to  the  boundary- 
line  which  he  contends  for.  He  has  not 
merely  declared  that  the  line  drawn 
by  the  Survey  Authorities  is  not  the 
northern  boundary  of  Pergunnah  Shoo- 
shung,  but  he  has  proceeded  to  declare  that 
the  right  and  title  of  the  plaintiff  in  the  land 
claimed  is  established,  that  is  to  say,  that  he 
is  entitled  up  to  the  hills  lying  to  the  north 
of  the  Villages  Aboolgarrai  and  Lensengar- 
rair.  There  is  no  sufficient  evidence  to 
prove  such  a  right,  or  to  enable  us  to  declare 
with  certainty  what  is  the  correct  boundary 
of  the  plaintiff's  estate. 

Mr.  Justice  Seton-Karr  also  seems  to  have 
fallen  into  an  error  similar  to  that  of  the 
Zillah  Judge.  He  says  :  "Kven  if  it  be  con- 
"  ceded  for  Government  that  the  Rajah  has 
"  not  shown,  by  precise  and  documentary 
"  evidence,  that  this  hill  tract  actually 
''  formed  part  of  the  assets  of  his  estate  at  the 
"  Perpetual  Settlement,  I  would  still  say  that 
''  he  has  shown  a  prescriptive  right  to  col- 
'^lectioity  and  receive  tribute  from  the  tract 
"  in  question,  and  that  the  Government,  in 
"  opposition  to  the  case  which  he  has  set  up, 
"  has  shown  literally  nothing  to  debar  him 
"from  the  future  exercise  of  those  rights." 

But  that  is  not  what  the  plaintiff  claims. 
He  does  not  merely  claim  certain  incorpo- 
real rights  over  the  land  to  the  north  of  the 
line  laid  down  in  the  Survey  Map,  but  lie 
claims  to  be  entitled  to  the  lands  up  to  the 
northern  boundary  described  in  his  plaint  as 
part  of  his  permanently-settled  estate;  and 
it  appears  to  me  that  he  has  failed  in  proving 
his  case  to  that  extent. 

Mr,  Justice  Seton-Karr  proceeds :  "  I 
"  would  simply  confirm  the  judgment  of  the 
•'  Lower  Court,  and  declare  the  Rajah 
**  entitled  to  the  privileges  and  dues  which 

*  he  has  always  enjoyed  till  a  recent 
"  date.  It  is  obvious  that  the  collection  of 
'*  these  cesses,  however  primitive,  irregular, 
'*  and  uncertain,  may  form  an  important  part 
**  of  the  plaintiff's  income.  Dealing  with  the 
''  case,  as  a  judicial  tribunal  ought  to  deal  with 
"  it,  I  have  only  to  say  that  I  think  the 
'  judgment  ought  to  be  affirmed  substantially, 

'  and  the  appeal  dismissed  with  costs." 

It  appears  to  me  that  Mr.  Justice  Seton- 
Karr,  although  right  in  other  respects,  has 
fallen  into  a  mistake  in  declaring  that  the 
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plaintiff  is  entiiled  to  the  lands  as  part  of 
his  permanently-settled  estate,  merely  be- 
cause he  considers  that  he  has  a  right  to  the 
privileges  and  dues  which  he  has  enjoyed. 
I  am  of  opinion,  therefore,  that  the  decisions 
of  the  Zillah  Court  and  of  the  Division 
Bench  ought  to  be  modified,  and  that  it  ought 
to  be  declared  that  the  line  laid  down  by 
the  Survey  as  the  northern  boundary  of  the 
plaintiff's  estate  is  not  the  correct  boundary- 
line,  and  that  the  plaintiff  is  not  bound  by 
the  survey-proceedings;  and  that  that  part 
of  the  decision  of  the  Ziilah  Court,  which 
declares  that  the  plaintiff  is  entitled  to  the 
land  claimed,  should  be  reversed.  In  other 
respects  the  decision  of  the  Lower  Court  is 
aflirmed.  Although  the  plaintiff  has,  in  my 
opinion,  shown  that  he  is  entitled  to  some 
lands  to  the  north  of  the  boundary  laid 
down,  he  has  failed  to  prove,  to  my  saiisfac 


If  the  plaint  itself  alone  be  looked  at,  it 
is,  I  think,  almost  impossible  to  say  that  aoy- 
thing  actionable  on  the  part  of  the  defendant , 
that  is,  the  Government,  is  there  disclosed. 
The  written  statements  that  I  have  seen 
afford  no  aid  whatever  with  regard  to  this 
point,  anil  it  is  only  now  at  the  last  moment 
that  I  have  been  able  to  discover. there  were 
issues  settled  between  the  parties.  But 
from  the  course  the  litigation  has  taken  in 
the  different  Courts,  and  from  the  arguments 
of  the  Counsel  before  u^  I  come  to  the 
conclusion,  which  I  believe  to  be  substantial- 
ly correct,  that  plaintiff's  intended  ground 
of  complaint  is  this,  viz,^  that  the  Govern- 
ment who  settled  Pergunnah  Shdoshung  with 
his  ancestors  have  wrongfully  drawn  a  bound- 
ary-line cutting  off  a  portion  of  the  estate 
so  settled,  and  have  forbidden  the  plaintiff 
•the    enjoyment   of  zemindary-rights    in  *lhe 


tion,  that  he  is  entitled  to  the  lands  up  to  the  |  portion  beyond  and  on  the  hill  side  of  that 


boundary-line  which  he  claims.  That  being 
the  case,  I  can  onlv  declare  that  he  is  not 
bound  by  the  line  laid  down,  and  not  that 
he  is  entitled  up  to  the  boundary  which  he 
has  claimed. 

It  appears  to  me  that  the  appeal  must  be 
allowed ;  that  the  decisions  of  the  flower 
Court  and  of  the  Division  Bench  of  this 
Court  must  be  reversed  so  far  as  they  de- 
clare that  plaintiff  is  entitled  to  the  lands  spe- 
cified in  the  plaint ;  and  that  we  must  merely 
declare  that  the  boundary-line  laid  down 
in  the  Survey  Map  as  the  boundary  line  of 
his  permanently- settled  estate  is  not  the  true 
boundary-line ;  and  that  the  plaintiff  is  not 
bound  by  the  Survey  Map  or  by  the  order 
of  the  Collector  of  the  i5ih  April  1859 
and  the  subsequent  proceeding  thereon.  The 
Government  has  failed  substantially  in  the 
suit.  They  ought  to  pay  the  costs  of  the 
appeal  to  the  High  Court,  and  the  appeal 
from  the  First  Division  Bench  to  this  Court. 
The  result  is  that  the  Government  will  pay 
all  the  costs  in  the  I^ower  Court  and  in  this 
Court. 

Jackson,  J.—X  concur  with  the  Chief 
Justice  on  all  the  points. 

Phear,  /.— 1  substantially  agree  with  the 
Chief  Justice  on  all  the  points. 

But  I  confess  that  I  have,  during  the 
course  of  the  case,  felt  very  much  difficulty 
as  to  what  was  the  exact  cause  of  action 
which  we  have  been  trying,  and  I  am  still  not 
without  hesitation  as  to  the  propriety  of  the 
foim  of  decision  which  the  Chief  Justice  and 
my  brother  Jackson  think  is  correct. 


line.  If  this  b(^so,  I  think  that  that  consti- 
tutes a  cause  of  action  upon  which  the  plaintiff 
can  ask  for  a  declaration  of  right  under  Sec- 
tion 15,  Act  VIII.  of  1859,  because  it  con- 
stitutes a  cause  of  action  upon  which  he 
could  have  come  to  a  Civil  Court  for  relief 
independently  of  that  Section. 

But  it  seems  to  me  that  a  declaration  of 
right  to  be  made  under  Section  15  in  the 
contemplation  of  the  Legislature  must  be 
such  a  specific  right  as  the  Court  would  be 
obliged  to  arrive  at  and  fmd  to  exist  in  the 
case,  before  it  would  be  justified  in  giving 
other  relief  than  a  mere  declaration  of  right 
itself. 

I  think,  therefore,  that,  if  we  come  to  the 
conclusion  in  this  case  that  the  Government 
his  committed  a  wrongful  act,  we  ought  to 
specify  dislincily  the  proprietary  right 
which  we  consider  that  the  plainrifF  has  es- 
tablished beyond  the  line  wrongly  drawn  by 
the  Government,  and  has  shown  to  be  violat- 
ed or  threatened  by  the  drawing  of  that  line. 
This  is  the  right  which  1  suppose  he  asks 
us  to  declare,  because  I  do  not  think  that  he 
could,  under  the  Aft,  ask  for  the  declaration 
of  any  other  right  than  that  which  is  attack- 
ed by  the  defendant's  wrong-doing.  The" 
specification  of  such  a  right  necessarily  in- 
volves a  specification  of  the  locality  or  area, 
over  which  it  extends.  Indeed,  it  seems  to  me 
that  a  proprietary  right  is  not  fully  defmedi 
until  at  least  the  property  to  which  it  relates 
is  indicated.  To  say  that  a  claimant  has  the 
right  to  possession  of  some  land  beyond  a 
given  line,  without  giving  any  clue  to  the 
specification  of  that  land,  appears  to  nie  to 
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be  as  vague  and  indefinite  as  if  the  declara-  ,  minor  rights  of  easement ;  and  the  best  guide 
tion  had  simply  been  that  he  was  entitled  |  to  a  conclusion  on  this  point- is,  that  which  I 
10  some  sort  of  proprietary  right,  and  had  \  believe  the  Chief  Justice  has  before  laid 
gone  no  further  towards  distinguishing  it.  ;  down  in  this  Court,  and  which  is  cer- 
.  It  seems  to  me,  loo,  that  we  shall  be  doing  j  ^^inly  to  be  found  in  many  of  the  decisions 
much  to  encourage  great  additional  and  mis-  '  ^f  the  Courts  at  Westminster,  viz.y  this,  to 
chicvoiis  litigation  if  we  hold  that  Section  1 5  I  see  whether  or  not  acts  of  user  exhibit  all 
does  in  effect  create  a  cause  of  action,  for  if .  the  modes  of  enjoyment,  which  under  the  cir- 
ihis  Section  justifies  the  indefinite  declaration  '  cumstances  of  the  case  it  would  be  reason- 
of  right  which  is  now  proposed  to  be  made,  I  able  to  expect  would  be  displayed  in  regard 
it  justifies  the  plaintiff  in  coming  into  Court    ^^  the  property. 

with  just  so  much  materials,  and  no  more,  as  To  English  lawyers  a  familiar  example  is 
will  be  enough  to  lead  to  such  a  declaration,  1  that  of  the  seashore  between  high  and  low 
and  to  my  mind  this  will  be  a  cause  of  action  ^^'^^^r-  ^^  ^  person  shows  that  he  has  al- 
which  Couits  have  not  hitherto  recognized  as  ^^^y^  been  accustomed  to  take  sand  from  it, 
sufficient.  Thus,  for  instance,  it  will  be  ^^^^^  ^^o"^ '"ay  be  justified  by  presumption  of 
always  competent  to  a  plaintiff  who  is  ,  *  ^^^^^  ^^  ^ake  sand ;  and  so  with  seaweed, 
desirous  of  bringing  a  possessory  action,  mooring  dues,  or  any  other  single  act  of  en- 
to  confine  himself  in  the  first  instance  to  joyment.  But  if  he  shows  that  he  has  been 
bringing  a  suit  to  obtain  a  general  declarrf*-  •  accustomed  to  do  all  these  things,  or  a  large 
lion  liiat  his  possessory  rights  extend  |  number  of  them,  it  would  be  proper  for  the 
beyond,  or  exist  within,  a  specified  boundary,  i  J"^'  to  infer  that  he  did  so  by  reason  of  a 
before  he  makes  up  his  mind  to  bring  a  suit  ,  'i&bt  of  ownership,  rather  than  because  he 
to  obtain  possession  of  any  definite  area  |  bad  originally  obtained  so  many  separate 
of  which   that    boundary    may    be    a    pan  |  grants. 

definition.  ;      So  here,  if  the  acts  of  enjoyment  which 

For  my  own  part,  I  am  prepared,  on  the  '  ^}''  Jtisiice  Seton-Karr  appears  to  think 
facts  of  this  case,  to  go  beyond  the  decision  .  »l'"strated  all  the  modes  of  enjoyment  of 
of  ray  colleagues.  1  am  prepared  to  declare  ,  Ty  .  ^^  disputed  properly  could  reason- 
ihat  the   plaintiff  has  proprietary  rights  in    ably  be  expected  to  be  capable,  then  I  think 


certain   specified   villages    beyond   the   dis- 


that  that   learned  Judge   would   have  been 


puted  line.     That   the  Government   line   is  "°^^  ^^^  ^^  ^^^T'^  ^^^^  conclusion  of  fact, 

wrong,  and  that  the  drawing  of  it  has  been  ^^^^  V^°^^  ^?^^  ^}  "^^^  ^^^^®  attributable  to 

a  wrongful  act  on  the  part  of  the  Govern-  Proprietorship  of  the  tract  upon  which  they 

mcnt,  1  have  no  sort  of  doubt.     Indeed,  I  were  exercised;  and  in  that  case,  his  confirma- 

ihink    that    the    Chief    Justice   has   clearly  tiono  the  judgment  of  the  Lower  Court  would 

pointed  out  that  the  act  was  most  arbitrary  ^^""^  ^^^"  ummpeachable,  had  he  also  gone 

and  high-handed  ^"  ^^  specify  that  he  found  that  these  acts 

The    evidence!    with    which    the    Chief  oaTthl'^^whor.'^  2^^ 

Justice  has  so  fully  deal.,   is  to  my  mind  ^1,^1  ''^f^  °^  '^^  ^^?  ^^^f^^  \'^'^ 

ibsoluiely  conclusive  against  the  line  being  £  "  f '          '  ^TTl:  }'^   ^'^    T    ^T 

the    northern  boundary"  of   the    pergunnah  'Jll^r^^'f  ""i^          ^"'  T'  k"^^  '^  l^' 

.hich     was     settled     with     the     plfintiffs  "SnT^nrl     1^^^ 

ancestors.     No     doubt,     if    a     proprietary  "?^^.^'"g^..'«0|e    than    the    particular    rights 

right    is     to     be    proved    by    user^lone^  £?  nf.^;  S^'hv     h^'^^r?'',^             ^'^ 

it   must   be  always   remembered    that  anv^  ^'^."   made  out  by   the  plaintiff,   I  cannot 

particular  acts    of    user  are  only   evident  ;;nderstand   1  co^^^^^^^ 

of  iii«f  CO  Ur»i»  ^   AnrUf  ««  .    11   •  .rV     .u  of  the  Division  Bench  could  escape  from  the 

it^    of      t^pf     ]f^  '           '^    ^     /^'  '^f^  "^c^ss'^y   ^f   passing  the  judgment    which 

^Le  for  thTm,riL  .h     'k.T         '''"  Mr.  Jusfice  Macphefson  recommended, 

sumce  lor  inat  purpose,  ihe  right  of  easement  "^                   ^ 

is  all  that  the  evidence  proves.     But  when  For  my  own   part,  1  am  not   indisposed 

i    acLs  of  user  of  different  kinds  are  established,  to  say   that,   as   a  Juryman,  1  should  have 

such  that  they  can  only  be  justified  by  at-  drawn  the  inference  of  fact  from  the  evidence 

uibuiing  them   to  several   easements,    if   to  ,  of  user  alone,  which  jNIr.  Justice  Seton-Karr 

easemenls  at  all, then  it  becomes  a  matter  of  i  seems   to   have   avoided;  but   I   think,  had 

consideration,  on  the  facts  of  the  case,  whe-  there  been  any  doubt  left  upon  this  point, 

iber  they  are  not  rather  referable  to  the  one  !  so  far  as  concerns  the  evidence  of  user,  that 

piramount  right  of  ownership,  than  to  several  •  is  entirely  removed  bv  the  documentary  evi- 
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dence  in  the  case,  showing  the  acts  and  ac- 
knowledgments of  the  Government  officials, 
and  the  fact  that  Garrow  Mehals  in  the 
hills  were  recognized  as  belonging  to  Per- 
giinnah  Shooshung,  as  well  as  the  other 
pergunnahs  mainly  lying  at  the  foot  of  the 
hills,  from  the  earliest  period  to  which  our 
evidence  goes  back. 

It  is  perfectly  unnecessary  for  me  to  sup- 
port what  I  have  just  said  by  a  detailed 
leference  to  the  evidence  itself,  as  that  has 
been  so  effectively  done  by  the  Chief  Jus- 
tice. 

I  am  of  opinion  that  we  ought  to  declare 
that  the  so-called  boundary-line  drawn  by  the 
Government,  and  confirmed  by  the  various 
decisions  of  the  Commissioner  and  Board  of 
Revenue,  which  are  sought  to  be  set  aside, 
is  not  the  boundary  of  plaintiff's  settled 
estate  Pergunnah  Shooshung,  and  I  think, 
further,  that  we  ought  to  declare  that  the 
villages  mentioned  in  the  rooboocarees  of  IVFr. 
Irwin,  Mr.  Scott,  and  Mr.  Inglis,  and  in 
the  decision  of  Mr.  Jenkins,  form  part  of  the 
settled  Pergunnah  Shooshung. 


The  31st  March  i868. 
Present : 

The  Ilon'ble  G.  Loch  and  A.  G.  Macpherson, 

Judges. 

Practice— Finding^  on    remand— Memorandum 

of  objection. 

(  ase  No.  278  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
the-  Judge  of  Tirhoot,  d(ited  the  2Sih 
May  1866, 

Ashrufoonissa  Begum  (Plaintiff),  Appellanty, 

versus 

Mr.  Stewart  and  others  (Defendants), 
Respondents, 

Mr,  A,  T,  T,  Peterson^  Baboo  Dama  Churn 
Banerjee^  and  Moonshee  Ameer  Ali  for 
Appellant. 


Mr,  R,  V.  Doyne  for  Respondents. 

In  a  case  in  which  an  issue  referred  under  Section 
354  of  Act  VIII.  of  1S59  to  the  tjower  Court  was  tried 
there,  and  the  finding  was  returned  with  the  evidence 
as  no  memorandum  of  objection  was  filed  within  the 
time  fixed  by  the  Court,  the  Court  declined  to  allow 
objections  to  be  taken  when  the  appeal  came  in  r«>r 
final  determination. 

Macpherson,  J.—Thk  issue  referred  to  the 
Lower  Court  for  trial  having  been  tried,  and 
the  Court  having  returned  its  finding  there- 
on together  with  the  evidence,  and  no  me- 
morandum of  objection  to  the  finding  having 
been  filed  within  the  time  fixed  by  the 
Court  (one  month  from  the  13th  February) 
or  up  to  this  day,  it  is  ordered  that  a  decree 
be  entered  (setting  aside  the  original  decree 
5f  the  Ix)wer  Appellate  Court)  for  the  appel- 
lant for  Rupees  20,000  with  cosLs,  including 
the  costs  (if  any)  of  the  reference  back  to 
the  Lower  Court  under  Section  354. 

Mr.  Doyne  applies  to  be  heard  to  object 
to  the  finding  of  the  Lower  Court,  althoug^h 
no  memorandum  has  been  filed.  Mr.  Peterson 
opposing  the  application,  we  decline  to  Ijear 
Mr.  Doyne. 


The  2nd  April  1868. 

Present  : 

The  Ilon'ble  G.  Loch  and  Dwarkanath 
Mi  tier,  Judges. 

Benamee  sale— Lon£f  possession— Claim  bf 
ostensible  purchaser— Onus  probandi— Sec- 
tions 259  and  260,  Act  VI H.  of  1859. 

Case  No.  2007  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  2ijih 
May  i86*j,  affirming  a  decision  passed  Sr 
the  Principal  Sudder  Ameen  of  that  Dis^ 
tricty  dated  the  i8th  February  i86y, 

Zoolfekar  Ali  (Defendant),  Appellant, 

versus 

Mahomed  Tukee  and  others  (Plaintiffs)* 

Respondents. 
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Mr,  R.  E,  Twidale  for  Appellant. 

Mr,  C.  Gregory  and  Baboo  Rajendra  Narain 

Bose  for  Respondents. 

« 

\\l»ere  plaintiff  as  heir  o(  the  ostensible  auction -pur- 
chaser sued  to  oust  defendant  who  had  been  12  years 
ia  pofibession,  and  the  latter  pleaded  that  the  sale  was 
nude  benamee — Held  that  the  long  possession  would 
fja  to  prove  the  truth  of  defendant's  allegation  that  the 
iBCtion -purchaser  was  merely  a  trustee  K>r  him,  and  it 
would  be  for  plaintiff  to  show  that  his  ancestor  paid  for 
Ike  purchased  property. 

Held  that  Sections  2.59  and  260,  Act  VIII.  of  1.S59, 
did  not  apply,  as  the  sale  was  made  before  that  law 
*  CUM  mto  operation. 

Lock,  y, — We  think  that  the  Judge  has 
wrongly  applied  the  provisions  of  Sections 
259  and  360,  Act  VIII.  of  1859,  to  this  case. 
The  suit  was  instituted  on  the  last  day  of 
ihe  i2ih  year  from  the  date  of  sale.  The  de- 
fendant had  all  along  been  in  possessions 
Plaintiff  comes  in  as  heir  of  the  ostensible 
aoction-purchaser,  and  seeks  to  oust  the  de- 
fendant, lie  pleaded  that  the  sale  was  made 
hinamie.  Now,  where  defendant  is  in  pos- 
session, as  in  this  case,  we  see  no  reason 
why  he  should  not  be  allowed  to  plead  that 
the  auction-purchaser  in  whose  name  the 
purchase  was  made  was  merely  a  trustee  for 
him,  and  his  long  possession  would  go  to 
prove  the  truth  of  this  allegation ;  and  it 
H'onld  be  for  plaintiff  to  show  that  his  ances- 
tor purchased  it  and  paid  for  it.  The  pre- 
sent case  is  very  different  from  the  case  of  a 
person  claiming  a  property  on  the  ground 
that  he  was  the  real  purchaser,  and  that  the 
aoction-parchaser*s  name  was  used  for  con- 
venience»  and  that  he  was  entitled  to  obtain 
pos^sston  as  the  real  purchaser  as  against 
ihe  certified  purchaser.  We  remand  the  case 
with  instructions  to  the  Judge  to  determine 
•iiether  plaintiff  is  the  real  purchaser,  and, 
as  sach,  entitled  to  obtain  possession.  He 
must  prove  this. 

Miner,   J, — I    concur  generally   in    this 
judgment.  1  think  that  Sections  259  and  360 of 
Act  VIII.  of  1859  cannot  apply  to  this  case, 
inasmuch  as  the  sale  in  question  was  made 
under  the  old  law,  before  Act  VIII.  of  1859 
ij  came  into  operation.     I  also  wish  to  point 
i  out  that  the  admitted  long  possession  of  the 
■  defendant   is    an   important  element  to  be 
tikcn  into^  consideration  for  the  purpose  of 
^  determining  as*  to  which  of  the  contending 
!  parties  is  the  real  purchaser  of  the  property 
i  in  dispute.    The  case  is,   accordingly,  re- 
manded   to    the    Lower    Appellate   Court 
to  re-try  it  with  reference  to  the  whole  evi- 
dence on  the  record. 


The  2nd  April  1868. 

Present  : 

The  Hon'ble  G.  Ix)ch  and  L.  S.  Jackson, 

Judges. 

Suit  by  heir  for  possession— Onus  probandi. 

Case  No.  444  of  1866. 

Applicaiion  for  review  for  judgment  passed 
by  the  Honble  Justices  Loch  and  Jackson, 
on  the  $th  July  r866,  in  Regular  Appeals 
Nos.  29  and  jo  of  1866, 

Teelucko  Kooer,  Petitioner^ 

versus 

Nirban  Singh  and  others,  Opposite  Party, 

Messrs,  R,    V,  Doyne  and   C,  Gregory  for 

Petitioner. 

Baboos  Onookool  Chunder  Mookerjee,  Unno- 
da  Per  shad  Banerjee,  and  Mohendro  Lull 
Shome  for  Opposite  Party. 

In  a  suit  for  possession,  where  plaintiff  had  .i  clear 
title  as  heir  to  her  deceased  husband  as  against  defend- 
ant—Held  that  the  latter  was  bound  to  show  adoption 
or  some  other  matter  which  would  prevent  the  plaintiff 
from  succeeding. 

Loch,  J, — We  have  heard  the  Counsel  on 
both  sides  of  this  case  with  regard  to  the 
admission  of  the  review.  The  general  alle- 
gation brought  by  the  applicant  is,  that  the 
burden  of  proof  has  been  wrongly  put  upon 
the  plaintiff;  that  the  Court  weighed  the 
plaintiff's  evidence  against  the  defendant's, 
and  then  says  that  it  thought  the  latter  more 
worthy  of  credit,  whereas  the  Court  should 
have  looked  at  the  defendant's  evidence  first 
of  all,  and  come  to  the  distinct  finding 
whether  the  defendant  had  really  proved 
adoption  and  possession.  When  the  case 
was  before  us,  I  believe  that  the  course 
taken  by  the  Court  was  that  indicated  by 
the  applicant;  that  we  did  look  into  the 
evidence  given  by  the  defendant,  and  we 
found  that  he  had  made  out  a  case  of  adop- 
tion, and  we  found  that  he  had  made  out  hi^ 
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possession.  We  then  went  into  the  plaintiff's 
evidence,  and  we  did  not  think  that  evidence 
was  sufficient  to  rebut  the  evidence  which 
had  been  given  by  the  defendant;  and  for 
this  reason  we  reversed  the  order  of  the 
Lower  Court,  and  I  do  not  see  from  any- 
thing that  has  been  said  to-day  that  our 
judgment  was  erroneous. 

I  would,  therefore,  reject  this  application 
for  review  with  costs. 

Jackson y  J. — I  am  of  the  same  opinion  as 
I\Ir.  Justice  Loch. 

Observations,"  no  doubt,  occurred  in  the 
judgment  which  we  delivered  after  the  hear- 
ing of  this  case,  which  afford  a  certain  color 
to  some  of  the  objections  which  Mr.  Doyne 
has  urged  this  day  before  us.  Those  observa- 
tions were  addressed  to  the  arguments  ad- 
vanced by  the  pleaders  at  the  hearing;  and 
they  also  relate  in  part  to  some  of  the  argu- 
ments used  in  the  judgment  of  the  Court 
below.  But  there  can  be  no  doubt  whatever 
that  our  judgment  substantially  rested  upon 
the  credit  which  we  allowed  to  the  witnesses  for 
the  defendant  as  compared  with  those  on  the 
side  of  the  plaintiff. 

It  seems  to  me  that  Mr.  Doyne  is  mistaken 
in  contending  that  in  this  case  we  laid  the 
entire  burden  of  proof  upon  the  plaintiff.  It 
is  a  case  in  which  we  should  not  have  been 
right  in  doing  so,  the  plaintiff  having  a  clear 
title  to  hold  the  estate  as  heir  to  her  deceas- 
ed husband  as  against  the  defendant,  unless 
he  could  show  an  adoption  or  some  other 
matter  which  would  prevent  the  plaintiff  from 
succeeding.  This  state  of  facts  unquestion- 
ably imposed  upon  the  defendant  the  neces- 
sity of  proving  the  adoption.  He,  according- 
ly, adduced  evidence  to  that  effect,  and  we 
had  then  to  consider  whether  that  evidence 
was  sufficient  to  establish  the  special  alle- 
gation of  the  defendant,  and  whether  it 
was  answered  or  rebutted  by  the  evidence 
for  the  plaintiff.  Now,  undoubtedly,  there 
were  various  blots  in  the  case  for  the  defend- 
ant, and  upon  those  blots  we  freely  observed 
in  our  judgment.  One  of  them  was  the 
attempt  to  give  secondary  evidence  of  the 
contents  of  the  deed  by  which  the  defend- 
ant is  said  to  have  been  adopted.  We  stated 
unhesitatingly  our  disbelief  of  that  evi- 
dence, but  we  did  not  for  that  reason  declare 
that  there  had  been  no  deed,  or  that  there 
had  been  no  adoption ;  we  put  that  part  of 
the  case  as  it  were  aside,  discredited  it,  and 
disregarded  it. 

It  constantly  will  happen  in  this  country, 
and  does  happen  in  our  daily  experience, 
that  cases  perfectly  true  in  themselves  are> 
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by  the  folly  and  wickedness  of  the  parties, 
supported,  or  an  attempt  is  made  to  snpport 
them,  by  evidence  which  is  perfectly  false 
and  worthless.  It  is  our  duty,  when  cases 
of  that  description  come  before  us,  to  express 
ouF  opinion  upon  such  conduct,  but  wc  are 
not  for  that  reason  to  deprive  parties  of  the 
benefit  of  the  remaining  facts  as  ihey  ac- 
tually appear  in  evidence.  Upon  the  whole 
of  this  case,  which  was  certainly  heard  and 
weighed  with  care,  we  came  to  the  conclu- 
sion that  the  evidence  of  the  defendanl'5 
adoption,  and  as  to  his  possession  conse- 
quent upon  that  adoption,  was  sullicient, 
that  is,  that  he  had  sufficiently  discharj^ed 
the  burden  which  lay  upon  him  of  meelinij 
the  plaintiff's  case.  The  plaintiff,  we  under- 
stand, has  preferred  an  appeal  against  our 
decision  to  Her  Majesty  in  Council.  Their 
ILordships  in  the  Judicial  Committee  of  the 
Privy  Council  have  of  late,  in  frequent  in- 
stances, shown  that  they  will  not  hesitate  to 
deal  with  questions  of  native  evidence  and 
usage,  and  if  they  differ  from  the  judgment 
of  the  Courts  in  this  country  upon  such 
questions,  they  will  reverse  the  judgment 
given  here.  If  in  this  case  their  Lordships 
should  think  fit  to  do  so,  and  if  they  are  of 
opinion  that  our  judgment  is  based  upon 
erroneous  or  insufficient  grounds,  I  have  no 
doubt  that  they  will  reverse  our  judgment, 
and*  that  justice  will  be  done.  But  I  am 
quite  clear  that  in  such  a  case  as  this,  appeal, 
and  not  review,  is  the  proper  course  of  ihe 
dissatisfied  parly. 


The  2nd  April  1868. 

Present  : 

The  Ilonble  C.  Hobhouse  and  Dwarkanath 

Mitter,  Judges, 

Appeal—Collector's     refusal    to    execute    on 
ground  of  limiUtion— Section  151,  ActX.,  1859. 

Case  No.  459  of  1867  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  an  order  passeJ 
by  the  Officiating  Collector  of  Rungpore, 
dated  the  23rd  April  r86y, 

Nubo  Kishorc  Roy  (Decree-holder V 
Appellant, 

versus 

lluro  Soonduree  Dossia  and  others  (Judg- 
ment-debtors),  Respoftdents, 
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Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Bho7vanee  Churn  DuU  for 
Respondents. 

V«j  appeal  lies  from  the  order  of  a  Collector  refusing 
t»i  execute,  a  decree  on  the  ground  that  the  decree  was 
barred  by  the  Law  of  Limitation. 

MiiUry  J, — This  is  an  appeal  against  an 
order  of  the  Officiating  Collector  of  Rung- 
pore,  rejecting  the  prayer  of  the  petitioner 
for  ihe  execution  of  a*  decree  obtained  by 

•  him  upon  the  ground  that  the  decree  was 
barred  by  the  Law  of  Limitation.  We  are 
ot  opinion  that  such  an  appeal  cannot  lie 
onder  the  provisions  of  Section  151,  Act  X. 
of  1859.  ^^  hdiWt  been  asked  by  way  of  mo- 
tion to  interfere  with  the  order  of  the  Lower 
Court  under  the  powers  vested  in  us  by 
Section  15  of  the  Charier  Act;  and  a  Full* 
Bench  Ruling  of  this  Court,  reported  in 
page  520,  Sutherland's  Weekly  Reporter, 
\olumc  VIL,  was  cited  in  support  of  this 
requesL  But  we  are  of  opinion  that  this 
is  not  a  proper  case  for  interference  under 
the  provisions  of  Section  1 5  of  the  Charier 
Act.  In  the  Fuil  Bench  case,  the  Deputy 
Collector  had  refused  to  exercise  a  juris- 
diction which  he  ought  to  have  exercised 
under  the  law ;  but  in  the  case  before  us, 
the  Collector  has  exercised  the  jurisdiction 
vested  in  him,  but  he  has  refused  to  carry 
the  decree  into  execution  in  consequence 
of  its  being  barred  by  limitation.  If  we 
«ere  to  interfere  in  such  a  case,  merely 
because  the  Collector  might  have  com- 
mitted  an   error  in   applying   the   Law    of 

F  Liraitaiion,  Section  151  of  Act  X.  of  1859 
vould  become  a  mere  dead- letter.  The 
application  is  accordingly  rejected  with 
costs. 


II 


The  3rd  April  1S6S. 

Present : 

The  Ilon'ble  A.  G.  Macpherson  and  E. 
Jackson,  Judges, 

Arbitration-awards— Section  327,  Act  VIIL, 

1859. 
Case  No.  2415  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Principal  Sudder  Anieen 
0/  Palna,    dated    the    lOth    July    1^67, 

Vol  IX. 


reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  3rd 
October  1866, 

Ramyad  Sahoo  (Plaintiff),  Appellant^ 

versus 
Doolar  Sahoo  (Defendant),  Respondent. 

Baboo  Kishen  Succa  Mookerjee 
for  Appellant. 

Baboo  Tarucknath  Sein  for  Respondent. 

Arbitration-awards  not  brought  into  Court  under  Sec* 
tion  327,  Act  VIII.,  1859,  are  not  on  that  account  neces- 
sarily invalid. 

Jackson,  J, — ^This  was  a  suit  to  recover 
certain  lands.  The  plaintiff  put  forward  as 
his  title-deed  to  those  lands  a  bill  of  sale  in 
the  name  of  Byjnath  Sahoo,  and  an  arbitra- 
tion-award made  between  plaintiff  and 
Doolar  Sahoo.  Plaintiff  alleged  that ,  the  lands 
had  been  purchased  jointly  by  himself  and 
Doobr  Sahoo,  in  the  name  of  Byjnath  Sahoo, 
the  minor  son  of  Doolar  Sahoo;  and  that,  in 
a  separation  of  estate  between  himself  and 
Doolar  Sahoo,  which  had  been  carried  out  by 
arbitrators,  these  lands  had  fallen  to  his 
shace.  Doolar  Sahoo  did  not  contest  the  claim, 
but  Byjnath  Sahoo  being  of  age  alleged  that 
the  purchase  by  his  father  had  been  made  for 
his  (Byjnath's)  benefit,  and  with  money  be- 
longing to  him  (Byjnath  Sahoo). 

The  first  Court  decreed  the  plaintiff's 
claim.  The  Appellate  Court,  however,  was 
of  opinion  that  the  arbitration-award  was  ren- 
dered null  and  void  by  the  plaintiff  not 
having  brought  it  into  Court  to  be  enforced 
within  six  months  of  its  being  passed,  and 
quoted  Section  327,  Act  VIIL  of  1859,  in  sup- 
port of  this  view  of  the  law.  On  this  ground 
the  Appellate  Court  dismissed  the  plaintiff's 
suit. 

On  special  appeal  it  is  urged  that  the  Ap- 
pellate Couit  has  taken  an  erroneous  view 
of  the  law.  We  think  that  it  is  erroneous. 
Section  327  enacts  that  if  an  arbitration 
award  is  brought  into  Court  within  six 
months,  it  may,  if  no  objection  is  raised  to  it, 
be  enforced  as  a  decree,  and  execution  taken 
out  upon  it.  r>ut  it  does  not  follow  that  all 
arbitration- awards  not  so  brought  in  are 
invalid.  As  Doolar  Sahoo  has  not  contested 
the  plaintiff's  claim  imder  the  award,  that 
award  is  good  as  between  the  plaintiff  and 
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Doolar  Sahoo.  As  between  the  plaintiff  and 
Byjnath  Sahoo,  the  issue  was  properly  raised 
in  the  first  Court,  whether  the  lands  were 
purchased  by  Doolar  Sahoo  for  himself  and 
the  plaintiff  jointly  wiih  their  funds,  or  whe- 
ther they  were  purchased  by  Doolar  Sahoo 
for  Byjnath  Sahoo  with  Byjnath  Sahoo's 
funds.  The  Principal  Siidder  Ameen  must 
proceed  to  try  the  same  issue.  His  decision 
is  reversed,  and  the  case  remanded  to  him. 


The  3rd  April  1868. 

Present : 

The  Ilonble  L.  S.  Jackson  and  C.  Ilobhouse, 

Judges. 

Decree  against  wife — Execution  against  hus- 
band—Section 105,  Act  VIII.,  1859. 

Case  No.  83  of  1867. 


Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  Jackson  and 
Ho  b  ho  use  y  on  the  nth  September  i86y, 
in  Miscellaneous  Appeal  No.  jyj  of  iS6y. 

Bindabun  Chunder  Sircar  Chowdhry  and 
another,  Petitioners^ 

versus 


Mr.  A.  B.  Mackintosh,  Opposite  Parly. 

Mr.  Piffard  and  Baboo  Nil  Madhub  Bose 

for  I'etitioners. 

Baboos  Romesh  Chunder  Miller  and  Nil 
Monee  Sein  for  Opposite  Party. 

A  party  having^  died  while  a  suit  ag-ainst  him  was 
pending^,  his  widow  was  brought  upon  the  record  as 
defendant,  and  judg'ment  was  given  against  her,  which 
was  subsequently  affirmed  on  appeal.  The  original 
decree  embraced  an  award  of  certain  wasilat  (accruing 
after  the  husband's  death)  for  which  the  widow  was 
personally  liable.  Between  the  original  and  final  judg- 
ments she  married  again,  and  execution  of  the  decree 
was  accordingly  sought  against  her  bccond  husband. 


Held  that  he  was  not  liable  to  summary  proceedings 
in  execution,  and  that  the  term  **  judgment"  in  Secti«3n 
105,  Act  VIII.,  1*^59,  did  not  include  the  judgment  io 
appeal. 

Jackson,  y.-  -Tins  is  an  application  lo  re- 
view our  judgment,  dated  iith  Septem- 
ber last,  in  the  execution-case  of  Bindabun 
Chunder  Sircar  and  another  against  Mr. 
A.  B.  Mackintosh. 

The  grounds  upon  which  error  is  alleged 
are,  in  fact,  the  two*  grounds  which  were 
mainly  urged  before  us  at  the  hearing  of 
the  special  appeal.  They  are,  firsts  ihat 
Mr.  Mackintosh  was  bound  by  a  previous 
decision  against  him  upon  the  very  point 
now  raised,  viz  ,  his  liability  under  the  decree 
against  Mrs.  Harris.  This  point,  however, 
has  not  been  greatly  pressed  by  the  learned 
Counsel,  Mr.  PifTard ;  and  looking  ai  the 
circumstances  of  the  case,  we  see  no  reason 
to  think  that  our  ruling  on  that  point  was 
erroneous.  We  think — and  we  believe  we 
so  held  at  the  time— that  the  determination 
of  the  point  of  law  against  Mr.  Mackintosh 
was  S3  accompanied  by  a  determination  of 
the  Court  for  other  reasons  not  lo  execute 
the  decree  against  him,  that  he  was  not 
bound  at  that  time  to  appeal  against  the 
decision  upon  the  first  point. 

The  second  question  is  whether,  looking 
upon  the  matter  as  one  for  decision  now,  wc 
were  right  in  holding  that  Mr.  Mackintosh 
was  not  liable  in  this  execution-proceed- 
ing. 

The  suit  was  one  commenced  against  the 
first  husband  of  Mrs.  Mackintosh,  Mr. 
Harris,  in  the  year  1841.  It  is  only  neces- 
sary to  say  that  Mr.  Harris  died  while  that 
suit  was  pending;  that  Mrs.  Harris  was 
brought  upon  the  record  as  defendant,  and 
the  judgment  was  given  against  her  on  Ibc 
13th  April  1844;  that  she  appealed  against 
!  that  judgment,  and  the  judgment  was  allimi- 
ed  in  1848.  Mrs.  Harris,  in  the  meantime, 
that  is  to  say,  in  1846,  married  Mr.  Mackin- 
tosh, against  whom  execution  is  now  sought. 
In  our  first  judgment  in  this  case,  we  were 
of  opinion  that  the  decree  was  not  against 
Mrs.  Harris  (now  Mackintosh)  i>ersona!ly, 
but  was  wholly  against  tier  in  her  capacity 
of  representative  of  her  deceased  husband. 

It  appears  that  on  that  point  we  fell 
to  a  certain  extent  into  error,  and  tha(,  al- 
though the  original  defendant  was  the 
husband,  yet  the-decree  embraced  an  award 
of  ivasilat  accruing  after  the  husband's 
death  and  during  the  possession  of  the  wi- 
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dow,  and  for  which,  consequemly,  she  would 
be  personally  liable.  Whether  it  was  right 
to  make  that  award  in  the  decree  upon  the 
suit  against  the  husband  is  a  question  into 
which  It  is  now  too  late  to  enter ;  but,  rightly 
or  wrongly,  it  seems  judgment  was  given 
against  her  personally,  as  well  as  in  her  re- 
presentative character.  The  case,  then, 
stands  that  for  certain  wasilat  decreed  in 
that  suit,  Mrs.  Harris  was  personally  liable. 
Mr.  Mackintosh  married  her  after  judgment 
had  been  given,  and  while  the  appeal 
against  that  judgment  was  pending  ;  and  the 
question  is  whether  under  such  circumstances 
execution  can  be  taken  out  against  Mackin- 
tosh. Mr.  Piffard  relies,  and  wholly  relies, 
upon  the  terms  of  Section  105  of  the  Civil 
Procedure  Code.  That  Section  is  in  these 
words  :  The  marriage  of  a  woman,  plaintiff 
or  defendant,  shall  not  cause  the  suit  to  abati, 
but  the  suit  may  notwithstanding  be  pro- 
ceeded with  to  judgment,  and  the  decree 
thereupon  may  be  executed  upon  the  wife 
alone ;  and,  if  the  case  is  one  in  which  the 
husband  is  by  law  liable  for  the  debts  of 
his  wife,  the  decree  may,  with  the  permis- 
sion of  the  Court,  be  executed  against  the 
husband  also. 

Mr.  Piffard's  contention  is  that  the  word 
'*  judgment"  in  this  Section  must  include  the 
final  judgment.  We  think  he  went  so  far 
as  to  contend  that  it  would  include  the  final 
determination  of  wasiiaf,  but  at  any  rate 
he  contended  that  it  must  include  the  deter- 
mination of  the  appeal  in  the  suit.  Upon 
the  best  consideration  which  we  can  give  to 
the  Section,  it  appears  to  us  that  we  should 
not  be  justified  in  extending  the  liability  to 
summary  proceedings  in  execution  whicli 
that  Section  allows  against  the  husband  be- 
yond the  strict  words  of  the  Section  itself. 
The  part  of  the  Procedure  Code  from 
which  this  Section  is  taken  is  that  part 
which  relates  to  **  suits  previous  to  judg- 
ment." It  is  altogether  disconnected  from, 
and  independent  of,  that  portion  of  the  Code 
which  relates  to  appeals ;  and  we  feel  satis- 
fied that,  if  the  Legislature  had  meant  to 
declare  that  execution  might  be  taken  out 
against  a  husband  marrying  a  wife  against 
whom  a  judgment  had  been  given,  or  was 
then  pending  in  appeal,  its  intention  would 
have  been  expressed  in  distinct  terms  and 
in  a  different  portion  of  the  Code.  That 
being  our  view  of  Section  105,  the  execution- 
creditor  is  seeking  now  to  execute  this  de- 
cree against  Mr.  Alackintosh  who  was  nei- 
ther a  party  to  the  suit  nor  a  personal  re- 
presentative of  any  such  party.      There  is 


no  provision  of  the  Code  which,  under  such 
circumstances,  will  enable  proceedings  to  be 
taken  against  him  in  execution ;  but  the 
decree-holder,  if  he  seeks  to  make  him  liable 
for  the  debt  of  the  wife  whom  he  has  mar- 
ried— whom  he  has  married  subsequent  to 
the  giving  of  judgment  against  her — must 
establish  that  liability,  it  seems  to  us,  by  se- 
parate suit.  We-  think,  therefore,  that,  al- 
though we  fell  into  a  slight  error  of  fact  in  our 
judgment  in  this  case,  it  does  not  affect  the 
determination  of  the  appeal,  and  conse- 
quently this  application  should  be  rejected 
with  costs. 


The  3rd  April  1868. 
Present : 

The  Hon'ble  L.  S.Jackson  and  C.  Hobhouse, 

Judges. 

Limitation— Proceedings  under  Section  20,  Act 
XIV.,  1859— Bona  fides— Onus  probandL 

Case  No.  84  of  1867. 

Application  for  review  of  judgment  passed 
by  the  Hon'ble  Justices  Jackson  and 
.Hobhouse,  on  the  Jth  August  i86y,  in 
Miscellaneous  Appeal  No,  2jo  of  /86y. 

Tabbur  Singh  and  others,  Petitioners, 

versus 
Motce  Singh  and  others,  Opposite  Party, 

Mr.  A,  T.  T,  Peterson  and  Baboo  Roop- 
nath  Banerjee  for  Petitioners. 

Baboo  Mohinee  Mohun  Roy  for  Opposite 

Party. 

Application  for  notice,  notice  itself,  service  of  notice, 
issue  of  process,  and  execution  of  process,  are  all  separate 
and  distinct  acts,  which  the  judgment  of  the  Full  iiench 
in  the  case  reported  at  page  9S  of  the  Weekly  Reporter, 
Vol.  VI.,  contemplates  as  proceedings,  which,  if  bond 
fide  taken,  would  bar  the  operation  of  the  Law  of  Li- 
mitation, but  no  proceeding  would  be  effectual  within 
the  meaning  of  Section  3o>  Act  XI V.^  1859,  unless  it 
were  bond  fide. 
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The  Court  will  generally  presume  that  the  proceed- 
ings were  bond  fide,  and  it  lies  on  the  party  who  im- 
pugns them  to  show  or  suggest  something  from  which 
the  Court  may  infer  that  they  were  not  bond  fide. 

Quare, — Whether  a  question  of  bona  fides  is  one  of 
law  or  one  of  fact. 

Jackion^  y. — It  appears  to  ine  that  this 
application  ought  not  to  be  admitted.  The 
principal  point  on  which  the  learned  Counsel 
has  urged  a  reconsideration  of  our  judgment 
is,  that  whereas  we  declared  that  the  Lower 
Appellate  Court  had  found  upon  the  ques- 
tion of  bona  fides y  so  that  we  were  preclud- 
ed from  coming  to  any  decision  on  that 
point,  or  from  questioning  its  decision,  that 
question  of  bona  fides  is  a  question  of  law, 
and  not  a  question  of  fact,  and  is  one  upon 
which,  if  the  Lower  Appellate  Court  had 
drawn  an  erroneous  inference,  this  Court 
would  be  bound,  as  matter  of  law,  to  set  it 
right.  It  so  happens  that  in  this  case  it  is 
not  very  material  whether  the  position  taken 
by  the  learned  Counsel  is  correct  or  not, 
because  upon  a  review  of  the  facts  of  the 
case,  as  !ar  as  they  have  been  before  us,  I 
am  quite  clearly  of  opinion  that  we  should 
not  be  justified  in  saying  that  we  have  no 
ground  for  saying  that  the  Lower  Appel- 
late Court  did  draw  an  erroneous  inference 
from  the  facts  upon  the  question  of  bona 
fides.  It  must  be  borne  in  mind  that  the 
practice  of  these  Courts,  the  usages  of  this 
country,  and  the  universally  received  doc- 
trine upon  the  subject  of  executions,*  is 
widely  different  from  what  prevails  in 
England.  It  might  be  salutary,  and  I 
myself  was  much  inclined,  to  lighten  the 
rules  which  regulate  the  execution  of 
decrees,  and  to  subject  parties,  who  sought 
to  execute  after  the  lapse  of  considerable 
time,  to  satisfy  the  Court  that  they  had  been 
duly  diligent  on  former  occasions  in  seeking 
.  to  obtain  satisfaction  of  their  decrees.  But 
the  opinion  which  I  originally  entertained 
has  been  overruled  by  the  decision  of  a  Full 
Bench,  and  subsequent  experience  and  re- 
flection have  led  me  to  the  belief  that,  if 
we  were  to  draw  unduly  close  limits  within 
which  parties  would  be  allowed  to  execute 
their  decrees,  considerable  hardship  would 
be  the  result,  and  judgment-debtors  would 
derive  the  benefits  of  rules  which  they  had 
never  relied  upon,  and  which  are  contrary  to 
the  usages  and  the  understood  law  of  the 
country.  The  old  practice  upon  these  points 
was  that  a  man  might  execute  his  decree  at 
any  lime  within  12  years  from  the  date  of 
the  last  proceeding  in  the  case;  and  so  lax 


was  the  practice  that  a  mere  order  removing 
the  case  from  the  files  of  the  Court,  although 
possibly  nothing  might  have  been  done 
for  years  antecedently,  was  looked  upon 
as  a  proceeding  taken  by  the  judgment - 
creditor,  and  one  from  which  he  might 
reckon  a  fresh  period  of  12  years.  Now, 
Act  XIV.  of  1859  has  nowhere  prescribed 
or  laid  down  what  should  be  considered  a 
proceeding ;  and  if  we  were  at  once  10  rush 
from  the  extreme  of  the  old  lax  proceedings 
into  anything  analogous  to  what  I  understand 
to  be  the  practice  of  the  English  Courts, 
we  should  be  sacrificing  an  amount  of 
property  and  producing  an  amount  of  hard- 
ship which,  I  believe,  would  be  almost  in- 
calculable. 

The  Full  Bench  in  the  case  reported  in 
4he  VI.  Weekly  Reporter,  page  98,  has 
allowed  a  very  considerable  latitude  to 
decree-holders.  The  Chief  Justice  ob- 
serves :  '*  We  think  the  words  *  some  pro- 
"  ceeding'  in  Section  20,  Act  XIV.  of  1839, 
"  include  every  application  for  execution 
**  bond  fide  made,  and  all  acts  done  either 
"  by  the  Court  or  by  an  officer  of  the  Court, 
"  or  bo7id  fide  by  the  applicant  for  enforc- 
"  ing  a  decree  or  keeping  it  in  force.  For 
*'*  instance,  if  a  decree  or  order  of  the  Court 
"  were  more  than  one  year  old,  the  appli- 
**  cation  made  to  the  Court  for  execution 
"  would  be  a  proceeding  to  enforce  the 
"  decree,"  &c.  So  also  the  service  of  such 
notice  if  made  bond  fide  ;  so  also  the  issue  of 
process  of  execution,  or  the  execution  of 
such  process  :  these  would  all  be  proceed- 
ings, but  no  proceeding  would  be  effectual 
within  the  meaning  of  Section  20,  unless  it 
were  bond  fide.  Therefore,  the  application 
for  notice,  notice  itself,  service  of  notice, 
issue  of  process,  the  execution  of  process. 
all  these  are  separate  and  distinct  acts  which 
the  judgment  of  the  Full  Bench  contem- 
plates as  proceedings,  which,  if  bond  fide 
taken,  would  bar  the  operation  of  the  Law  of 
Limitation. 

I  have  always  understood — and  I  believe 
the  view  to  be  endorsed  by  the  majority  of 
my  learned  colleagues,  if  not  all  of  them  — 
that  where  the  question  of  good  faith  ailses, 
the  Court  will  generally  presume  that 
proceedings  were  b^iut  fide  taken,  and  that  it 
lies  upon  the  party  who  impugns  those 
proceedings,  or  alleges  them  to  be  insuilicient, 
to  show,  or  at  any  raie  to  suggest,  something 
from  which  the  Court  may  infer  that  they 
were  not  bond  fide.  The  law  has  not  required 
'  that   any   proceeding   of  a    particular  kind 
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should  be  taken ;  it  has  not  -directed  either 
that  property  should  be  attached,  or  tTiat  the 
person  of  the  judgment-debtor  should  be 
seized,  or  that  any  other  specific  act  should 
be  done,  in  order  to  keep  the  decree  in  force. 
It  is  onjy  required,  apparently,  that  the  execu- 
tion-creditor should  act  in  such  a  manner 
that  the  Court  should  collect  from  his  pro- 
ceeding's that  he  desired  bond  fide  to  keep  his 
decree  in  force,  and  had  an  intention  of 
enforcing  the  just  claim  which  he  had  upon 
the  judgment-debtor.  The  question  raised 
by  ihe  learned  Counsel  in  this  case  is  one 
upon  which  there  may  be  some  diversity  of 
opinion ;  and  if  the  question  should  hereafter 
arise,  it  may  be  necessary  to  refer  it  for  the 
opinion  of  a  Full  Bench.  In  the  present 
case  I  think  the  reference  not  necessary.  I 
ihink  that,  whether  we  regard  the  question 
of  bona  fides  as  one  of  fact  or  one  of  law,  in 
the  one  case  we  are  bound  to  act  upon  the 
finding  of  the  Lower  Court,  and  in  the  other 
case  there  is  no  reason  for  questioning  the 
correctness  of  the  view  which  has  been  taken 
below. 

I  think  therefore  that  the  application  must 
be  dismissed  with  costs. 

Hobhouse,  J, — I  concur  in  thinking  that 
the  application  in  this  case  must  be  refused. 
1  think  that,  whether  the  question  of  law  arises 
or  not,  those  proceedings  upon  which  the 
Lower  Court  relies,  that  is,  the  proceedings 
of  the  15th  December  1862  and  of  the  i6th 
April  1863,  were  proceedings  of  that  nature 
that  we  cannot  say  that  the  Lower  Court  was 
nrong  when  it  held  that  they  were  sufficient 
to  keep  the  decree  alive! 


The  4ih  April  1868. 

Present : 

Tlie  Ilon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jus/ ice,  and  the   Hon'ble    W.    S.    Seton- 
Karr,    L.  S.  Jackson,  A.  G.  Macpherson, 
and  C.  Ilobhouse,  Judges, 

Wasilat — Indig^o-crops. 

Case  No.  362  of  1867. 

Miieellantous  Appeal  from  an  order  passed 
hv  ihe  Principal  Sudder  Ameen  of  Gya, 
dated  the  joth  May  186  j. 


Ranee  Asmed  Kooer  and  others  (Judgment- 
debtors),  Appellants, 


versus 

Moharanee  Indurjeet  Kooer  (Decree-holder), 

liespondent, 

Messrs,  R.  E,  Twidale  and  C,  Gregory 
for  Appellants. 

Mr,  R.  T.  Allan,  Moonshee  Ameer  Ah\  and 
Baboo  Romanath  Bose  for  Respondent. 

The  proper  principle  applicable  to  a  case  in  which 
the  person  liable  to  mesne-profits  has  not  let  the  lands 
to  tenants,  but  has  himself  occupied  and  cultivated  it, 
g-fowing^  on  it  indigo  and'other  crops,  is  not  to  assess 
wasilat  according^  to  the  value  of  the  manufactured 
indig^o  or  other  crops,  but  according  to  what  would 
have  been  a  fair  and  reasonable  rent  for  the  land,  if  the 
same  had  been  let  to  a  tenant  during  the  period  of  the 
unlawful  occupation  of  the  wrong-doer. 

This  case  7vas  referred  to  the  Full  Bench 
by  Seton-Karr  and  Macpherson^  JJ.y  under 
the  fol hiving  rem  ar lis  : — 

Macpherson,  J. — The  plaintiff,  having  in 
another  suit  got  a  decree  for  possession  of 
certain  lands,  now  sues  for  mesne-profils. 

In  her  plaint  she  alleges  that  the  lands 
in  question  were  kept  by-  the  defendant 
in  his  own  khas  possession,  and  were  culti- 
vated by  him  ;  and  she  prays  "  for  the  re- 
covery of  Rupees  7,762-2-8,  on  account  of 
pucca  or  boiled  (manufactured)  indigo, 
rubbee,  and  other  crops,"  with  interest. 

The  Lower  Court  was  of  opinion  that, 
assumini?  it  to  be  true  that  the  defendant 
had  himself;  occupied  and  cultivated  the 
land  as  alleged,  the  plaintiff  could  recover 
as  meshe-profits  only  such  a  sum  as  might 
have  reasonably  been  realized  from  tenants, 
supposing  that  the  land  had  been  let  out 
lo  tenants.  And  the  Court  accordin'gly 
gave  the  plaintiff  a  decree  for  Rupees  293-14, 
being  the  amount  at  which  it  estimates  the 
rents  which  might  have  been  realized  from 
tenants. 

The  plaintiff  appeals,  and,  while  abandon- 
ing her  claim  to  the  value  of  the  manufac- 
tured indigo,  contends  that  she  is  entitled  to 
the  actual  value  (less  cost  of  production)  of 
the  various  crops  of  indigo,  rye,  mutlur,  &c., 
which  have  been  produced  on  the  lands 
during  her  dispossession.      And   she  relies 
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in  the  form  of  a  suit  for  damage  occasioned 
by  the  defendant's  trespass  in  carrying  away 
the  crop  from  the  plaintiff's  land,  1  would 
remark  that  suits  in  that  form  are  not,  I 
think,  generally  known  in  om  Courts.  This 
was  clearly  a  suit  in  the  ordinary  form 
for  tvasilai — not  a  suit  for  damages  on  ac- 
count of  trespass. 


The  4th  April  i868. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  S.  Seton- 
karr,  L.  S.  Jackson,  A.  G.  JMacpherson, 
and  C.  Hob  house,  Judges, 

Stay  of  execution— Section  338,  Act  VII  I.,  1859— 
Security—Section  36,  Act  XXIII.,  1861. 

/;/  the  matter  0/  Ranee  hinaid  Kooer 
and  Ranee  Soonyat  Kooer,  widoivs  of 
the   late    Rajah     Alodh    Narain     6ingh, 

m 

{Miscellaneous  Appeal  No,  j^S  of  iSOy) 

Messrs.  R.  F.  Doyne,  A'.  E,  Tvcidale,  and 
C  Gregory  for  Petiiioners. 

A  party  wishing^  to  stay  execution,  under  Section  33S, 
Act  VIII.,  1859,  of  a  money-decree,  is  bound  to  show 
sufficient  grounds  to  the  Court  for  staying  it,  and  the 
rule  is  equally  applicable  to  decrees  for  immoveable  pro- 
perty and  to  other  decrees. 

When  an  order  is  made  fgr  the  execution  of  a  decree 
against  which  an  appeal  has  been  preferred,  the  Court, 
under  Section  36,  Act  XXIII.,  1S61,  may,  if  it  thinks  fit, 
require  security  to  be  given. 

This  case  ivas  referred  to  the  Full  Bench 
on  the  6th  August  iSGy  under  the  fol- 
lowing orders y  recorded  by  Loch  and 
Hobhouse,  JJ: — 

Hobhouse,  J. — Is  the  case  before  us,  the 
petitioner  was  appellant  in  an  appeal  against 
a  decree  for  money,  and  he  applied  under 
Section  338,  Ad  Vlll.  of  1859,  ^o^  stay  of 
execution  on  security  given. 

Mr.  Doyne  for  the  petitioner,  when  call- 
ed upon  to  show  cause  why  execution 
should  be  stayed  on  security  given,  con- 
tended that,  inasmuch  as  the  decree  was  a 


decree  for  money,  it  was  not  necessary  lor 
him  to  show  cause  at  all,  for  that  the  prac- 
tice of  this  Court  in  decrees  for  money,  as 
interpreted  by  its  decision,  was  at  once  to 
stay  execution  without  cause  shown  on  good 
and  sufficient  security  being  given  ;  and  he 
relied  on  a  decision  of  the  late  Suddcr 
Dewanny  Adawlut,  page  240,  24  ih  December 
1861,  Mahomed  Wajid  Ally  Shah,  appel- 
lant. 

In  that  decision  the  learned  Judges  remark 
as  follows  : — 

**The  principle  laid  down  by  the  Court  * 
regarding  the  staying  of  the  execution  of 
decrees  appears  to  be  this.  When  the 
decree  is  for  land  or  other  immoveable 
property,  ihc  decree- holder  is  allowed  to 
execute  his  decree,  unless  good  and  sufficient 
cause  for  staying  it  be  shown.  When  the 
decree  is  for  money,  the  Court,  in  the  exer- 
cise of  its  discretion  under  Section  330, 
allows  the  debtor  to  slay  execution  on  giving 
good  and  valid  security,  and  we  think  that 
course  should  be  followed  in  the  present 
case." 

In  these  remarks  the  learned  Judges  seem 
to  lay  down  the  principle  that,  when  a  decree 
is  a  decree  for  immoveable  properly,  then  exe- 
cution shall  not  be  stayed  unless  gco  \  an  \  suffi- 
cient cause  be  shown ;  but  that,  on  the  other 
hand,  when  a  decree  is  a  decree  for  money, 
execution  may  at  once  be  stayed  on  good 
security  given,  whether  good  and  sufficient 
cause  be  shown  or  not. 

I  ve«ture  to  think  that  this  principle  is 
not  warranted  by  any  terms  in  the  law 
(Section  33S) ;  and  that,  on  the  contrary, 
the  words  '*  for  sufficient  cause  shown  "  and 
•*  if  sufficient  cause  be  shown  "  apply  equally 
to  all  decrees,  whether  for  moveable  or 
immoveable  properly,  and  to  hold  that  exe- 
cution of  decrees  of  any  kind  may  be  stay- 
ed without  sufficient  cause  shown  seems  to 
me  equivalent  to  holding  that  a  decree  shall 
be  stayed  *'  by  reason  only  of  an  appeal" — 
a  proceeding  which  the  law  expressly 
forbids. 

I  believe  my  brother  Loch,  who  was  one 
of  ihe  Judges  in  the  case  of  1861,  now  con- 
curs in  this  view  ;  but  as  it  is  at  variance 
with  a  previous  decision  of  other  learned 
Judges,  I  would  suggest  that  it  be  submitted 
for  the  decision  of  a  Full  Bench. 

The  question  is,   whether  or  not  execu- 
tion of  a  decree  for  money  may,  on  security 
given,   be   stayed    without    sufficient    cause    I 
shown, 
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Ij9ch^  J, — I  concur  in  submitting  the 
points  to  the  consideration  of  a  Full  Bench. 

1  he  judgment  of  the  Full  Bench  was  delivered 

asfolloivs : — 

Peacock,  C  J. — I  think  it  is  quite  clear 
that,  if  a  party  wishes  to  stay  execution  under 
Section  338  of  Aft  VIII.  of  1859,  he  is  bound 
to  show  sufficient  ground  to  the  Court  for  so 
staying  it.  Under  Section  36,  A6t  XXIII. 
of  1 86 1,  when  an  order  is  made  for  the  exe- 
cation  of  a  decree  against  which  an  appeal 
has  been  preferred,  the  Court,  if  it  thinks 
fit,  may  require  security  to  be  given  for  the 
restitution  of  any  property  which  may  be 
taken  in  execution  of  the  decree  or  the  value 
thereof. 

It  may  be  very  inconvenient  to  a  plaintiff 
who  has  been  looking  forward  to  the  receipt 
of.  a  certain  sum  of  money  which  is  due  t^ 
him,  if,  as  soon  as  he  obtains  a  decree  for 
it,  he  should  be  prevented  from  levying  the 
amount,  merely  on  the  application  of  the 
judgment-debtor  and  upon  his  giving  securi- 
ty. Such  a  measure  might  be  most  injuri- 
ous to  a  plaintiflF  who  has  depended  upon 
the  realization  of  debts  due  to  him  as  a  means 
of  meeting  his  own  liabilities. 

The  foregoing  remarks  apply  to  money- 
decrees;  but  the  rule  above  laid  down  is 
equally  applicable  to  decrees  for  immoveable 
property  and  to  other  decrees. 


The  6th  April  1868. 

Present : 

The  llon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Ponession— Fraud— Section  6,  Act  X.,  1859. 

Case  No.  1 517  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Nuddea, 
dated  the  8th  April  i86j,  affirming  a 
decision  passed  by  the  Moonsiff  of  Kooshtea, 
dated  the  jist  August  1866, 

Bboobunjoy  Acharjee  (one  of  the  Defendants), 

Appellant^ 

versus 

RamNarain  Cbowdhry  and  others  (Plaintiffs), 

Respondents. 
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Baboos   Mohinee    Mohun    Roy    and    Issur 
Chunder  Chuctierbutty  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

Possession  obtained  and  continued  by  fraud  is  not 
possession  within  the  meaning*  of  A(f^  X.  of  1859. 

Phear,  J, — This  is  a  suit  for  ejectment. 

As  to  part  of  the  land  in  question,  called 
Huro  Soonduree's  share,  the  defendant  set  up 
that  he  held  under  a  mowrosee  pottah  grant- 
ed by  the  ijaradar  under  Huro  Soonduree ; 
as  to  the  remainder,  that  he  held  under  a 
pottah  from  the  plaintiffs,  and  that  the  plaint- 
iffs had  received  rent  from  him  thereunder. 
The  defendant  admitted  the  plaintiff's  zemin- 
daree-title. 

On  this  state  of  pleading,  the  Lower  Ap- 
pellate Court  has  found  that  Huro  Soonduree 
had  only  a  life- interest,  by  way  of  mainte- 
nance, in  her  so-called  share ;  that  she  is  dead  ; 
and  that  the  defendant's  title  is  gone  with  her. 

The  Lower  Appellate  Court  has,  as  we 
think,  also  found  that  the  pottah  set  up  by 
the  defendants  relative  to  the  remaining 
portion  of  land  was  obtained  by  fraud  from 
the  plaintiff's  gomashta  without  the  plaint- 
iff's knowledge,  and  that  the  rent  said  to 
have  been  received  under  it  was  paid  to  the 
plaintiff's  servants  acting  in  collusion  with 
the  defendants  in  pursuance  of  the  fraud. 

Both  the  Lower  Courts  have  decreed  the 
plaintiff's  claim,  and  we  think  that  the  above- 
mentioned  findings  of  fact,  with  which  we 
have  no  reason  to  interfere,  entirely  justify 
this  decision. 

But  it  is  said  that  the  defendants  have 
been  in  possession  of  the  land  more  than  1  a 
years,  and  are,  therefore,  protected  from  evic- 
tion by  Section  6  of  Act  X.  of  1859.  This 
defence,  however,  cannot  be  allowed  to 
prevail  in  the  face  of  the  fraud  found  by  the 
Lower  Court.  Possession  obtained  and  con- 
tinued by  fraud  is  not  possession  within  the 
meaning  of  that  enactment.  And  in  regard 
to  Huro  Soonduree's  share,  the  first  Court 
came  to  the  conclusion  that  the  defendants 
were  not  ryots  within  the  scope  of  Section 
6,  that  conseqtiently  they  were  not  entitled 
to  the  benefit  conferred  by  it,  and  against 
this  decision  the  defendants  did  not  appeal. 

Therefore,  as  regards  the  whole  of  the 
land,  it  appears  to  us  that  the  defendants 
were  unable  to  make  out  a  right  of  oc- 
cupancy, and  that,  therefore,  their  last  con- 
tention ought  to  fail. 

We  dismiss  this  appeal  with  costs. 
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The  6th  April  i868. 

Prtsenl: 

The  Ilonble H.  V.  Bayley  and  J.  B.  Phear, 
Judges. 

Endence— Writtea  sUtement— Contested  deed. 

Case  No.  1513  of  1867. 

Special  Appeal  from  a  ihdtton  passtd  ij 
lilt  Principal  Sudder  Ameea  of  Honghly, 
doled  the  iolh  April  i86y.  affirming  a 
Jecision  passed  bji  Ihe  Moonsiff  of  Hurri- 
pal,  doled  Iht  I4lh  April  1866. 

Puran  Chunder  Chalterjee  (one  of  the  Defend- 
ants), Appellant, 


Grish  Chunder  ChaCierjee  (PlaintilT), 
Respondent. 

Mr.    M.   L.    Sandel  and   Bahoos    Onookool 
Chunder   Mookerjee   and    Olool    Chunder 
■    Mookerjee  for  Appellant. 

Baboo  Obhoy  Chunder  Base  for  Respondeni, 

In  a  case  in  which  A  sued  on  a  kabalah,  and  B  relied 
on  a  deed  oF  gift  from  a  Ihird  parly  (C),  who  was  the 
vendor  oF  Ihe  former  and  the  donor  oF  Ihe  latter,  the 
I^ifer  Court  was  held  to  have  committed  an  error  iii 
law  in  having  looked  into  a  written  statement  made  by 
C  subsequent  to  deFendant's  deed  !n  a  case  to  which 
B  was  no  patty,  and  in  having  taken  for  a  standard  a 
signature  in  a  deed  sought  to  be  set  aside  as  spurious. 

Bayley,  J. — In  this  case  plaintiff  sued  on 
a  iohalah  of  1168,  and  defendant  relied  on 
a  gift  of  1269.  The  first  and  second  Couits 
have  deemed  plaintiff's  case  proved  by  evi- 
dence, and  considered  defendant  to  have  fail- 
ed in  rebutting  that  evidence. 

The  Lower  Appellate  Court  says  that  it 
does  think  plainliiT's  witnesses  truthful  and 
credible,  and  defendant's  to  be  "  tutored.' 
But  it  also  says  that  a  written  statement  of 
Gopal  Chunder,  who  is  the  vendor  of  plaint- 
iff and  donot  of  defeodanl,  made  eight  or  nin« 


days  after  the  defendant's  alleged  deedhl 
gift,  and  a  comparison  of  Gopal's  signtif 
on  the  kobahih  and  urponnamah  songhtd 
be  set  aside,  which  does  not  tall 
reasons  for  coming  10  the  judgment  il  d 
It  is  urged  by  special  appellant  thai  ] 
Lower  Appellate  Court  could  not  legalljrA 
into  a  written  siatemenl  sabseque 
(defendant's)  deed  inadi;  in  a  case  to  whid 
■  e  was  no  parly,  or  properly  make  "compari- 
Dns  of  signaLures  taking  for  a  standard  a 
igniiHire  on  a  deed  soii.;;hl  lo  he  set  aside 
as  spurious.  Further,  ihat  this  Court  is  not 
in  a  position  to  say  how  far  these  reasons 
might  have  affecied  the  decision  on  the 
merits. 

•  On  the  whole,  we  think  there  is  clearly 
an  error  in  law  in  the  procedure  on  the  two 
points  above  noticed,  and  we  do  not  feel 
satisfied  in  saying  that  there  would  have 
been  the  same  decision  if  those  errors  had 
not  occurred  We,  therefore,  remand  tlie 
case  to  be  re-lried  with  reference  to  these 
remarks. 


The  6th  April  1868. 


The  Hon'ble  F,  B.  Kemp  and  F.  A,  Glover, 


Case  No,  264  of  1S67. 

Application  for  reviev;  of  judgmfat  passed 
by  the  Hon'ble  J  us  licet  Kemp  and 
Glover,  on  Ihe  i2lh  September  iS6y,  im 
Rfgular  Appeal  No.  530/1866. 

Ram  Coomar  Chose,  Defendant  (Respond- 
ent), Petitioner, 


Goblndnath  Sandyal  and  others.  Plaintiffs 
(Appellants),  Opposite  Parly. 

Mr.  R.  v.  Doyne  and  Baboos  Romesh 
Chunder  Miller  and  Nulett  Chunder 
Sein  for  Petitioner, 
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tf>'l   Chunder   Mookerjee  and 
un  Roy  for  Opposite  Party. 

•.ce  is  attached  under  Regulation  II. 
chment  includes  its  mesne- profits. 

/, — We  have  heard  both  parties, 
df  opinion  that  our  order  of  remand 
^.^rrect,  and  must  be  carried  out.  It 
L|ps  out  questions  of  fact  which  cannot 
'oe  decided  by  us  on  the  evidence  on  the 
record.  We  think  that  the  opinion  thrown 
•  out  in  our  order  of  remand,  to  the  effect  that, 
j  if  an  estate  be  attached  under  Regulation  11. 
I  of  1806,  the  mesne-profits  which  flow  out 
<  of  that  estate  are  attached  also,  is  correct. 

I  ' 

Tiie  object  of  an  attachment  of  a  property 
under  Regulation  II.  of  1806  is  not  only  to 
prevent  alienation,  but  to  ensure  the  ultimate 
satisfaction  of  the  decree  that  may  be  ob- 
tained against  the  defendant.  If  the  mesne- 
profiis  are  made  away  with,  the  object  of 
the  attachment  is  frustrated,  and  becomes 
without  fruit. 

We  remand  the  case  for  trial  with  refer- 
ence to  the  remarks  contained  in  our  decision 
dated  the  12th  September  1867.  • 

Application  rejected  with  costs. 


The  6ih  April  1868. 

Pretent : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitler,  Judges, 

Presomption  under  Section  4,  Act  X.,  1859— 
Jmnmabondee  papers —  Evidence. 

Case  No.  1992  of  1867  unler  Act  X.  of 

1859. 

^ptcial  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  2^th 
June  i86y,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  1  ith  March  i86y, 

Cbamamee  Bibee  (Defendant),  Appellant, 

versus 

Ayenoollah  Sirdar  and  others  (Plaintiffs), 

Respondents. 


Baboo  Bungshee  Dhur  Sein  for  Appellant. 

Baboo  Romesh  Chunder  Mitier 
for  Respondents. 

The  fact  of  a  ryot  havinj^  relied  upon  a  mokurruree 
tenure  cannot  prevent  his  faMing^  back  on  the  presump- 
tion arising  under  Section  4  of  Act  X.,  1S59. 

Jummabundee  papers  can  never  be  treated  as  inde- 
pendent evidence  of  any  contested  fact. 

Mitter,  J, — This  was  a  suit  for  a  ku- 
hooleut  at  enhanced  rates.  The  defendant 
in  the  Court  below,  who  is  now  special 
appellant  before  us,  pleaded  that  the  rent  of 
his  tenure  had  never  been  changed  from 
the  time  of  the  Permanent  Settlement,  and 
that,  therefore,  it  was  absolutely  protected 
from  enhancement.  The  plaintiff  in  his 
execution  before  the  Deputy  Collector  ad- 
mitted that  there  had  been  no  change  in 
Khejumma  payable  by  the  special  appellant, 
either  during  the  term  of  his  own  ijarah, 
which  lasted  for  15  years,  or  during  that 
of  his  father  which  preceded  it.  The  De- 
puty Collector,  evidently  supposing  that 
this  statement  amounted  to  an  admission 
that  the  rent  had  not  been  changed  for  20 
years  next  before  the  institution  of  the  suit, 
called  upon  the  plaintiff  to  rebut  the  pre- 
sumption arising  therefrom  under  the  provi- 
sions of  Section  4,  Act  X.  of  1859;  and,  on 
his  failure  to  do  so,  a  decree  was  passed  for 
a  kubooleuty  but  at  the  rate  admitted  by 
the  special  appellant.  On  appeal,  the 
Judge  has  held  that  the  tenure  is  not  pro- 
tected from  enhancement. 

We  are  of  opinion  that  the  decision  of 
the  Judge  cannot  stand.  The  Judge  says 
that  the  special  appellant,  having  relied 
upon  a  mokurruree  tenure  existing  from  the 
time  of  the  Permanent  Settlement,  could  not 
be  permitted  to  fall  back  upon  the  presump- 
tion arising  from  Section  4  of  the  Act. 
This  view  of  the  law  is  quite  erroneous. 

The  Judge  is  also  wrong  in  relying  upon 
the  jummabundee  paper  of  1250.  There 
was  no  evidence  on  the  record  to  show 
that  the  rent  mentioned  in  that  paper  was 
ever  realized  from  the  defendant,  or  that 
he  ever  agreed  to  pay  it.  We  think  also| 
that  jummabundee  papers,  like  books  of 
accounts,  can  never  be  treated  as  independent 
evidence  of  any  contested  fact  whatsoever.,. 
The  decision  of  the  Judge  must,  therefore, 
be  reversed. 
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We  are  of  opinion,  however,  that  this 
case  ought  to  be  remanded  to  the  Deputy 
Collector.  That  officer  was  wrong  in  as- 
suming that  the  rent  of  the  special  ap- 
pellant's tenure  had  not  been  changed  at 
any  time  within  the  last  20  years,  for 
there  was  no  clear  statement  on  the  part 
of  the  plaintiff  as  to  how  long  his  father's 
ijarah  had  continueil.  We  think  also  that, 
under  the  circumstances  of  the  case,  the  ends 
of  justice  require  that  the  plaintiff  should 
be  re-examined  for  the  purpose  of  clearing 
up  the  above  point,  and  that  both  parties 
should  be  allowed  to  adduce  any  further 
evidence  they  think  proper  for  the  purpose 
of  proving  their  respective  allegations.  The 
case  is,  accordingly,  remanded  to  the  De- 
puty Collector  to  be  re-tried  by  him  with 
reference  to  the  foregoing  remarks. 


The  7th  April  1868. 

Preset!  I : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges. 

Joint-family  property— Sale  of  one  member's 
rights  and  interests. 

Cases  Nos.  7163  to  2165  of  1867. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Rungpore,  dated  the  6th  June 
i86y,  reversing  a  decision  passed  by  the 
Sudder  Ameen  of  that  District,  dated  the 
tgth  December  1866, 

Sreepershad  Surmah  Bhuttacharjee 
(Plaintiff),  Appellant, 

versus 

Shuroopa  Dossia  and  others  (Defendants), 

Respondents. 

Baboo  Bhugobutty  Churn  Ghose  for 
Appellant. 

Baboo s  Mohinee  Mohun  Roy  and  Issur 
Chunder  Chuckerbutty  for  Respondents. 

In  a  sale  of  the  rights  and  interests  of  one  member 
n  a  joint-family  property,  the  purchaser  obtains  no 
more  than  that  member's  share  in  the  property. 


Lochy  J. — It  appears  to  us  that  the  Judge 
has  very  unnecessarily  gone  into  the  ques- 
tion whether  the  debt  for  which  the  proper- 
ty was  sold  was  contracted  for  the  benefit  of 
the  family,  or  only  for  the  benefit  of  the 
judgment- debtor,  Bhyrub  Chunder.  We 
find  that  the  decree  was  against  Bhyrub 
Chunder  alone,  and  the  rights  and  interests 
of  Bhyrub  Chunder  alone  were  sold.  The 
plaintiff  Kaleenath  came  into  Court,  and 
claimed  the  whole  property  as  belonging  to 
Bhyrub  Chunder  solely.  The  opposite  par- 
ty averred  that  it  was  joint-family  property. 
The  only  question,  therefore,  to  be  deter- 
mined was  whether  it  was  joint  property  or 
not ;  and,  if  it  were,  what  was  the  share  of 
Bhyrub  Chunder.  Both  the  Lower  Courts 
held  that  it  was  joint-family  property,  and^  &» 
such,  Bhyrub  Chunder  was  entitled  only  to 
H  moiety.  The  auction-purchaser  can  ob- 
tain no  more  than  he  purchased,  viz.,  the 
rights  and  interests  of  Bhyrub  Chunder. 
The  case  reported  at  page  647,  Marshall,  is 
in  point.  We  reverse  the  judgment  of  the 
Judge,  and  restore  that  of  the  first  Court  in 
all  three  cases.  The  appellant  will  obtain 
his  costs  in  all  Courts. 


The  7th  April  1868. 
Present : 

The  Hon'ble  H,  V.  Bayley  and  J.  B. 
Phear,  Judges. 

Limitation  —  Kubooleut  —  Evidence. 

Case  No.  1539  of  1867. 

Special  Appeal  from  a  decision  passed  hv 
the  Judge  of  Backergunge,  dated  the 
2jrd  March  t86y,  rer^ersing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  thai  District,  dated  the  26th  July 
1864. 

Kashee  Chunder  Turkobhoosun  and  others 
(Plaintiffs),  Appellants, 

versus 

Kally  Prosunno  Chowdhry  and  others 
(Defendants),  Respondents. 
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Babws  Onookool  Ch under  Mookerjee^  Bama 
Churn  Banerjee^  and  Ch  under  Mad  hub 
Ghose  for  Appellants. 

Baboos  Kalee  Afokun  Doss  and  Hem 
Chunder  Banerjee  for  Respondents. 

A  plea.  o£  limitation  overruled  in  the  Court  of  first 
mstanoe*  and  not  brougfht  before  the  Lower  Appellate 
Goait,  cannot  be  entertained  by  the    Hi^h  Court  in 

m 

Special  appeal. 


Kvboolcuts  proved  in  the  ordinary  way  as  to  their 
SmoioeQess  ovghc  to  have  due  weight  given  them, 
ewn  though  not  filed  so  early  in  the  litigation  as  the 
I    jodge  would  have  expected. 

Phear^  J, — This  is  a  suit  to  set  aside  a 
certain   thakbust  award   to  recover  posses- 
sion of  certain  lands  from  which  the  plaint- 
\    iff  says   he   has   been^  dispossessed  by  the 
defendant  under  color  of  the  award. 

The  Lower  Appellate  Court  has  dismiss- 
I  ed  the  suit  on  the  ground  that  the  plaintiff 
has  been  out  of  possession  for  more  than 
12  years  previous  to  the  institution  of  the 
suit,  and  that  his  cause  of  action  is  conse- 
quently barred  by  lapse  of  time. 

It  is  objected  in  special  appeal  that  the 
Judge,  in  dealing  with  the  Ameen's  report 
as  evidence  on  the  point  of  possession,  has 
put  a  wrong  construction  upon  ir,  inas- 
much as  he  says  in  his  judgment,  "  although 
"it  (the  report)  states  that  he  (the  plaint- 
"iffj  was  in  possession  formerly,  it  does  not 
"show  thai  he  was  in  possession  within  \i 
•years  previous  to  the  institution  of  suit;" 

■  whereas,  in  fact,  the  Ameen's  report  says 
that  the  plaintiff  was  in  possession  before 
and  up  to  the  making  of  the  thakbust 
award  on  20ih  September  1859,  and  that 
be  was  dispossessed  by  the  defendant  by 
means  of,  or  upon,  that  award. 

We  think  this  objection  good.  It  seems 
j  to  us  that  the  Ameen  distinctly  reported 
I  that  the  plaintiff  was  in  possession  of  the 

■  disputed  land  before  and  at  the  time  of  the 
I  award,  and  was  then  for  the  first  time 
j  ousted  from  it. 

J 

This  being  so,  the  case  must  go  back  for 
re-trial,  because  we  are  unable  to  say  what 
effect  the  Ameen's  report,  with  this  reading, 
might  have  on   the   mind    of    the    Judge 


towards  rebutting  the  other  evidence,  which 
the  Judge  states  was  sufficient  to  satisfy 
him  that  the  plaintiff  had  not  been  in  pos- 
session within  the  12  years  immediately 
preceding  the  institution  of  the  suit. 

The  defendant  by  cross-appeal  objects 
that  the  suit,  being  one  for  the  reversal  of  a 
survey-award,  is  barred,  because  it  was  not 
instituted  until  the  24th  July  1863,  viz,, 
more  than  three  years  after  the  making  of 
the  award  on  the  20th ,  September  1859. 
We  find,  however,  that  this  objection,  al- 
though somewhat  feebly  made  in  the  Court 
of  first  instance  and  there  overruled,  was 
not  brought  before  the  Lower  Appellate 
Court  at  all.  We,  therefore,  decline  to 
ehtertain  it.  Had  this  plea  of  limitation 
been  pressed  before  the  Lower  Appellate 
Court,  the  plaintiff  would  have  had  the 
opportunity  of  satisfying  that  Court  upon 
the  facts  that,  although  a  period  of  more 
than  three  years  had  perhaps  elapsed,  still, 
under  all  the  circumstances  of  the  case, 
the  plaintiff  had  extended  time  for  the 
bringing  of  the  suit.  Sitting  here  as  a 
Court  of  special  appeal,  we  cannot  deter- 
mine any  matter  of  fact,  and  we  must  take 
the  case,  as  regards  the  cross-appellant,  in 
the  condition  in  which  he  chose  to  leave 
it  in  the  Lower  Appellate  Court.  We 
therefore  dismiss  the  cross-appeal  without 
costs. 

•  We  remand  the  case  for  re  trial,  and  we 
tak^  this  opportunity  of  observing  that,  in 
the  event  of  the  Lower  Appellate  Court  con- 
sideiing  it  proper  to  entertain  the  case  gn 
the  merits,  he  ought  not  to  reject  the  kuhoo- 
leiils,  to  which  he  has  spoken  in  his  judg- 
ment, for  the  reasons  there  given.  If  they 
are  proved  in  the  ordinary  way,  viz,y  by 
evidence  of  their  execution  or  delivery,  or 
in  any  other  mode,  that  shows  their  ge- 
nuineness; they  ought  to  have  their  due 
weight  given  to  them,  even  though  they 
were  not  filed  so  early  in  the  litigation  as  the 
Judge  would  have  expected.  Of  course, 
non-production  at  an  earlier  stage  of  the 
case  than  that  at  which  they  were  first  pro- 
duced is  only  evidence  of  their  non-exist- 
ence at  that  earlier  time,  on  the  supposition 
that,  if  they  had  then  existed,  they  would 
have  been  produced  by  an  honest  and  pru- 
dent litigant. 

We  wish  also  to  add  that  the  Govern- 
ment resumption-chittahs  are  not  evidence 
between  the  parties  in  this  case,  unless  the 
parties  have  agreed  that  they  shall  be  so. 
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The  71K  April  1868. 

Present  : 

The  Ilon'ble  Dwarkanalh  Milter  and  C. 
Ilobhouse,  Judges. 

Decree  for  possession  of  ijmalee  property — 
Execution— Sections  223  and  224,  Act  VIII., 
1859. 

Case  No.  65?  of  1867. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by   the   Principal   Sudder    Ameen    of 

I 

M  id  n  a  pore,    dated    the    23rd    NovemVhr  j 

Ailoremonee  Dossee  (Decree-hoUler>, 

Appellant^ 

versus 

Prem  Chand  Mussaut  and  others  (Judg- 
ment-debtors), Respondents. 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Bahoos  Onoohool  Chunder  Mookerjee  and 
Hem  Chunder  Banerjee  for  Respondents. 

■ 

Where  in  a  suit  against  certain  sutpultees  and  put- 
needars  to  recover  possession  of  a  share  of  an  ijmalee 
family-talook  plaintiff  obtained  a  decree,  it  was  held  that 
the  Court  executing  was  bound,  under  Section  223,  Act 
VIII.,  1S59,  to  put  her  in  possession  of  the  immoveable 
property  adjudged,  and,  if  necessary,  to  remove  any 
person  who  might  refuse  to  vacate,  and  that  her  having 
already  been  put  in  possession  under  the  provisions  of 
Section  224  wcs  no  bar  to  her  being  put  into  the  more 
direct  and  actual  possession  contemplated  by  Section 
223. 

Hobhouse,  y, — The  material  facts  of  the 
case  are  as  follow : — 

Appellant  sued  respondents  and  others  to 
recover  possession  of  a  one-third  share  of 
an  ijmalee  family-talook  called  Belki,  alleg- 
ing that  respondents  and  their  co-defendants 
had  fraudulently  ousted  her  of  the  same. 

Respondents  affirmed  that  the  said  talook 
w-as  the  self- acquired  property  of  their  co- 
defendants,  the   sulputices,    and   that   they 


held  it  under  a  putnee  created  by  the  said 
co-defendants. 

The  Courts  held  that  the  said  talook  was 
ijmalee,  and  not  self-acquired,  and  ga%'e 
appellant  a  decree  for  possession. 

In  execution  of  this  decree,  appellant  first 
applied  for  and  obtained  possession  of  the 
said  talook  under  the  provisions  of  Section 
224,  and  then  alleging  that  a  more  perfect 
possession  was  required  from  the  Mussauts 
(respondents)  in  order  to  nullify  certain  ob- 
structive ads  of  theirs,  applied  for  pos 
session  as  between  herself  and  the  said 
Mussauts,  under  the  provisions  of  Section 
223. 

The  Mussauts  (respondents)  objected  to 
such  possession  being  given,  firsts  because 
the  decree  did  not  declare  their  putnee  to 
have  been  set  aside;  and,  secondlvy  because 
appellant  had  already  taken  possession  under 
the  provisions  of  Section  224. 

The  Lower  Court  has  not  adjudicated  on 
the  second  objection,  but  on  the  first  objec- 
tion it  has  refu  ed  execution  to  appellant. 

We  think  that  the  Court  below  was  in 
error  in  refusing  execution  on  the  ground 
taken. 

The  Mussauts  f respondents)  were  defend- 
ants in  the  suit,  the  properly  in  suit  was  im- 
moveable property  in  their  occupancy,  the 
prayer  of  the  suit  was  for  the  recovery  of 
that  property,  and  the  decree  directed  such 
recovery  to  be  had. 

Clearly,  therefore,  under  the  provisions  of 
Section  223,  the  Court  was  bound  **  to  order 
"delivery  to  be  made  by  putting  the  party 
"to  whom  the  immoveable  property  was 
"adjudged  in  possession  thereof,  and,  if 
"  need  be,  by  removing  any  person  who 
"  might  refuse  to  vacate  the  same.*' 

And  admitting,  for  the  sake  of  the  argu- 
ment, that  appellant,  as  between  herself  «and 
the  Mussauts  (respondents),  has  been  already 
once  put  into  possession  under  the  provi- 
sions of  Section  224,  we  think  that  this  is 
no  bar  to  her  being  put  into  the  more  direct 
and  actual  possession  contemplated  by  Sec- 
tion 223. 

The  delivery  of  possession  contemplated 
by  Section  224  is  a  formal  and  general  deli- 
very applicable  only  to  immoveable  property 
decreed  as  **  in  the  occupancy  of  r}'Ots  or 
others  entitled,"  but  the  delivery  contem- 
plated ill  Section  223  is  applicable  to 
immoveable,  property  decreed  as  **in  the 
occupancy  of  a  defendant : ''  and  in  this  case 
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the  decree  was  sach  a  decree,  and  the  respond- 
ents were  such  defendants,  and  it  follows 
that,  whether  appellant  has  had  delivery 
under  Section  224  or  not,  she  is  yet  entitled 
to  have  it  under  Section  223  also. 

In  this  view  of  the  case,  we  set  aside  the 
order  of  the  Court,  and  direct  that  delivery 
be  made  to  appellant  under  Section  223. 

The  Mussauts  (respondents)  to  pay  costs  in 
this  Court  and  in  the  Court  below. 


The  7th  April  1868. 


Presenl  : 


The  Hon'ble  A.  G.  Macphcrson  and 
K.  Jackson,  Judgts, 

LimiUiUoii— Deduction  under  Section  14,  Act    ' 

XIV.,  1859.  ! 

Case  No.  1983  of  1867. 

.  Special  Appeal  from  a   decision  passed  by 
the    Judge  of  Beerbhoom,  dated  the  gth  \ 
May    186'^,    affirming    a   decision  passed  \ 
by  I  he  Ptincipal  Sudiier  Ameen   of  that 
Dis/rici,  dated  the  joth  July  1864, 

Oodoy  Monee  Dabee  and  others  (Plaintiffs), 

Appellants^ 

versus  \ 

i 

Bishonath  Dutt  and  others  (Defendants),     , 

Respondents, 

[ 
Baboot  Sreenath  Dass  and  Mohinee  Mohun  \ 

Roy  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 

Respondents.  1 

I  Where  iimitation  is  pleaded,  a  plaintiff  is  not  entitled, 
\  cider  Section  t4»  Act  XIV.  of  1859,  to  deduction  for  the  | 
I  btne  of  the  pendency  of  a  suit  brought  by  defendants  1 
.  ipcm  the  same  cause  of  action,  if  it  was  not  a  suit  in  I 
j  vhich  the  Courts  were  unaUc  to  decide  the  question' 
X  (root  defect  of  jurisdiction  or  other  such  cause. 

ilacphersopt,  J. — This   appeal    must   be 
dismissed  with  costs. 


The  Judge  has,  in  substance,  found  that 
the  plaintiffs  have  failed  to  prove  that  their 
suit  was  brought  within  twelve-  years  from 
the  time  the  cause  of  action  arose,  or  from 
the  time  when  the  plaintiffs'  title  first  ac- 
crued ;  so  that,  whether  the  case  falls  under 
Clause  14,  or  under  Clause  12  of  Section  i 
of  Aft  XIV.  of  1859,  it  is  barred. 

The  plaintiffs  are  not  entitled  to  any  de- 
duction (under  Section  14  of  Ad  XIV.  of 
1859)  for  the  time  during  which  the  suit 
instituted  by  the  defendants  in.  1861  was 
pending,  because  that  (if  a  suit  upon  the 
same  cause  of  action)  is  not  a  suit  in  which 
the  Courts,  from  defect  of  jurisdiction  or 
other  such  cause,  were  unable  to  decide  the 
question  now  in  issue. 

As  to  the  fourth  share,  of  which  the  plaint- 
iffs are  in  possession — as  it  is  not  even  alleged 
that  that  possession  has  been  disturbed  in 
any  way  or  disputed  by  the  defendants, 
the  Lower  Courts  rightly  refused  to  make 
the  decree  which  was  asked  for. 


The  8th  April  1868. 

Present : 

The  Hon'ble  A.  G.  Macphcrson  and  F.  A. 

*Glover,  Judges, 

Pre-emption— Vicinage— Onus  Probandi— 
Mahomedan  Law. 

Case  No.  2432  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Patna, 
dated  the  loth  July  186'/,  reversing  a 
decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  24th  September  j866. 

Beharee  Ram  (Defendant),  Appellant, 

versus 

Mussamut  Shoobhudra  (Plaintiil), 
Respondent. 

Baboo  Doorga  Doss  Dutt  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for  Respondent. 

In  a  suit  to  establish  a  u^hi  of  pre-emption  on  the 
g^round  of  ownership  of  contiguous  land,  no  amount  of 
misstatement  on  the  part  of  the  defendant  as  to  the 
ownership  of  such  land  can  relieve  plaintiff  of  the 
onus  of  proving  his  ownership. 
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Mere  possession  gives  no  "  Huk  Shuffa  "  according 
to  Mahomedan  Law ;  there  must  be  ownership  ("  milik^*) 
in  the  contiguous  land. 

Glorefj  y. — This  \N»as  a  suit  to  cancel  a 
deed  of  sale  of  the  29th  April  1866,  and  to 
recover  possession  from  the  defendant  of  a 
thatched  house  and  courtyard,  or  compound, 
on  the  ground  of  right  of  pre-emption  as  a 
"  neighbour." 

The  defence  was  that  the  plaintiff  had  no 
land  contiguous  to  the  plot  claimed  by  her, 
and  was,  therefore,  not  a  "  neighbour.'  The 
defendant,  who  was  in  possession  by  purchase 
from  the  owner,  one  Seeta  Ram,  further  al- 
leged that  the  disputed  house  and  court- 
yard abutted  on  to  his  property,  and  that 
he,  and  not  ihe  plaintiff,  had  the  right  of 
pre-emption — a  right  which  he  had  duly  ex- 
ercised. 

The  Moonsiff,  not  being  satisfied  with  the 
evidence  of  vicinage,  held  a  local  investiga- 
tion, and  found  that  the  house  and  land  on 
account  of  which  the  plainiiff  claimed  the 
"  Huk  Shuffa'*  in  the  disputed  plot  did  not 
belong  to  her,  but  to  her  nephew,  the  minor 
son  of  Motee;  and  that,  as  she  did  not  sue  on 
behalf  of  the  son,  she  had  no  ground  of 
action,  her  own  property  not  being  contigu- 
ous to  that  claimed,  but  at  some  distance 
from  it.  He  found,  moreover;  that  she  had 
not  performed  the  necessary  ceremonies 
("  Tulub-i-moasibat "). 

The  Principal  Sudder  "  Ameen  reversed 
this  decision  on  the  ground  that  the  defend- 
ant's statement  as  to  the  ownership  of  the 
contiguous  land  had  been  proved  to  be  false, 
and  also  because,  in  his  opinion,  a  Civil 
Court  decision  (No.  206),  to  which  both 
plaintiff  and  defendant  were  parties,  showed 
that  the  plaintiff  was  then  in  possession  of 
the  contiguous  land,  and  had,  therefore,  the 
right  of  pre-emption  over  the  land  now  in 
suit.  He  found  also  that  the  necessary 
ceremonies  had  been  performed. 

It  appears  to  me  that  this  decision  is 
wrong  on  the  face  of  it.  I'he  plaintiff 
claiming  as  "  Shuffee  '  by  reason  of  neigh- 
bourhood was  bound  to  prove  her  case,  and 
to  show  that  the  contiguous  land  belonged  to 
her.  So  far  as  her  claim  went,  it  was 
absolutely  immaterial  that  the  defendant 
pleaded  that  that  land  was  part  of  a  Govern- 
ment road,  for  any  amount  of  misstatement 
in  this  particular  would  not  help  to  prove 
what  the  plaintiff  was  bound  to  prove,  name- 
ly, that  she  owned  the  contiguous  land,  and 


the  Principal  Sudder  Ameen  was  clearly 
wrong  in  allowing  this  to  influence  his 
decision. 

Then,  as  to  the  Civil  Court  decision, 
there  is  nothing  on  the  record  to  show  that 
the  land  is  identical ;  bu<  it  is  said  that,  during 
the  trial  of  the  present  suit,  the  defendant's 
pleader  admitted  that  the  land  then  in  question 
was  the  same  as  that  on  the  ownership  of 
which  the  plaintiff  now  claims  as  ''  Shuffee  :'* 
but,  even  if  this  be  admitted,  it  does  not 
I  advance  the  plaintiff's  case  in  the  least  That 
was  a  suit  for  permission  to  demolish  a  wall, 
and  the  plaintiff  in  this  case  was  allowed  so 
to  demolish  it.  The  Principal  Sudder  Ameen 
takes  this  as  proof  of  the  plaintiff's  possession, 
^and  holds  that,  being  in  possession  of  the 
contiguous  land,  she  is  entitled  to  the  right 
of  pre-emption  which  she  seeks. 

I  But  mere  possession  gives  no  "  Huk 
I  Shuffa "  according  to  Mahomedan  Law. 
There  must  be  ownership  {''milik'*)  in  the 
contiguous  land  {vide  Baillie*s  Mahomedan 
Law  473) ;  and  it  has  been  found  as  a  fact 
that  this  land  does  not  belong  to  the  plaintiff, 
but  was  originally  the  property  of  Motee, 
her  brother,  and  that  Motee  has  left  a  minor 
son  now  under  his  aunt's  care.  These  facts 
are  nowhere  denied ;  and  therefore,  although 
the  plaintiff  may  be  in  possession  of  the 
contiguous  land,  it  is  clear  that  she  is  not 
the  owner  of  it,  the  title  being  with  her 
nephew.  The  plaintiff  does  not  sue  as 
guardian  of  the  minor,  but  in  her  own  right, 
and  therefore,  as  it  seems  to  me,  has,  on  the 
admitted  facts  of  the  case,  no  locus  slandi 
whatever. 

The  Principal  Sudder  Ameen  has  consi- 
dered that  possession  and  ownership  of  con- 
tiguous land  give  similar  rights  of  **  Shuffa,'' 
but  this  is  a  clear  error  of  law.  There  is 
no  doubt  that  the  contiguous  land  belonged 
to  Motee,  and  that  his  son  is  the  proper  per- 
son to  claim  the  right  of  pre-emption.  The 
plaintiff  has  no  case. 

I    would    reverse    the    decision    of    the 

Principal  Sudder  Ameen,  and  restore  that  of 
the  first  Court  with  all.  costs  on  the  special 
respondent. 

MacphersoHy  J. — I  concur. 
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The  8th  April  1868. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  C.  Hob- 
house,  Judges, 

Kfesoe-profits—CoUection-charg^es. 

'  Case  No.  621  of  1867. 

;  Miscellaneout  Appeal  from  an  order  passed 
by  ike  Judge  of  Tipperah,  dated  the  gth 
SepUmher  186^, 

Erfoonissa  Chowdhrain  (Judgment-debtor), 

Appellanty 

versus 

Mussamut    Rukeeboonissa  (Decree- holder), 

Respondent, 

Messrs.  G,  C  Paul  and  Af,  L.  Sandel  and 
Baboo  Onookool  Ch under  Mookerjee  for 
Appellant. 

Ur.  R.  T.  Allan  and  Baboo  Obhoy  Chiirn 
Bose  for  Respondent. 

The  principle  on  tvhich  wasiiai  should  be  assessed 

(defendant  has  been  compelled   to  relinquish 

in  is,  that  he  should  be  made  to  pay  that  which 

plaintiff  (dccree-holder)  would  have  enjoyed  if  he  had 

•Qi  been  kept  out  of  possession  by  the  wrong^ful  act 

«f  defeodant. 

Surunjamee  should  be  allowed  upon  the  amount  ac- 
tsally  (collected,  and  not  upon  the  net  proceeds  coming 
to  the  zemindar. 


Jackson^  J. — The  order  of  the  Judge  in 
this  matter  of  execution  is  open  to  several 
grave  objections.  In  the  first  place,  he 
appears  to  have  awarded  a  large  amount  of 
TMHisiiai  upon  that  which  is  not,  and  could 
not.  be  evidence,  that  is  to  say,  upon  certain 
papers  called  stheeth  papers,  which  have 
been  filed  by  the  decree-holder,  but  which 
noc  attested  or  verified  in  any  way  what- 
ever, and  as  to  the  origin  and  preparation  of 
which  there  is  no  information  before  the 
CcRirt.  Indeed,  as  to  these  papers,  it  may  be 
said  that  there  was  an  antecedent  impro- 
bability as  to  such  papers  being  in  the  hands 
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of  the  decree-holder,  inasmuch  as  she  had 
been  for  many  years  out  of  possession  of 
the  estate,  and  was  not  therefore  likely 
to  have  materials  for  preparing  such  pa- 
pers; still  she  may  be  enabled  to  get  over 
this  difficulty,  and,  if  put  to  the  proof,  to 
show  that  the  papers  were  regularly  prepar- 
ed, and  may  be  relied  on  for  the  purposes 
of  this  investigation. 

Another  objection  which  was  urged  be- 
fore us  is,  that,  relying  upon  these  papers, 
the  Judge  has  made  the  defendants  answer- 
able for  sums  of  money  which  they  did  not 
collect,  and  could  not  have  collected,  that 
is  to  say,  rents  due  from  ryots  who  had 
died  or  absconded.  It  is  again  urged  that 
collection-charges,  instead  of  being  allowed 
on  the  gross  amounts  collected,  have  only 
been  allowed  on  the  net  amount,  which 
went  as  profit  into  the  hands  of  the  de- 
fendants after  deducting  payments  made. 
It  is  further  objected  that  a  deduction 
in  respect  of  suddec  jumma  of  75  rupees 
only  has  been  allowed,  whereas  the  plaint 
itself  shows  that  the  amount  payable  on 
account  of  the  plaintiff's  share  was  consi- 
derably in  excess  of  this,  and  it  is  not  sug- 
gested that  the  amount  so  payable  had  been 
left  unpaid ;  and,  lastly,  it  is  urged  that  a 
mistake  has  been  made  by  the  Judge  in 
respect  of  the  proportion  of  the  wasilat 
of  talook  Aumjad,  for  which  the  defendants 
were  liable. 

It  is  quite  clear  that  the  stheeth  pa- 
pers referred  to  were  not,  as  they  stand, 
evidence  on  which  the  Court  could  act. 
On  the  other  hand,  the  defendants,  it 
appears,  put  in  their  accounts  at  a  very 
late  period  it  is  true,  but  still  about  one 
month  before  the  date  of  the  Judge's  deci- 
sion, and  consequently  in  time  to  have  been 
taken  into  consideration  by  him.  Mr. 
Allan  urges  before  us  that  the  defendants 
had  persistently  refused  to  file  their  ac- 
counts in  a  manner  which  amounted,  in 
fact,  to  a  contempt  of  Court,  and  that  their 
conduct  is  deserving  of  no  consideration 
whatever.  If  they  committed  contempt  of 
Court,  they  should  have  been  dealt  with 
by  the  judge;  but  it  is  not  an  appro- 
priate punishment  for  a  contempt  of  Court 
either  to  refuse  to  look  at  evidence  which 
is  before  the  Court,  or  to  condemn  a 
party  to  pay  an  amount  which  he  is  not 
justly  liable  to  pay.  The  principle  on  which 
wasilat  should  be  assessed  in  cases  of 
this  description  has  been  laid  down  in  a  re- 
cent Full  Bench  decision.    That  decision,  we 
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believe,  has  not  as  yet  been  reported ;  but 
the  principle  generally  is  that  a  defendant 
should  be  made  to  pay  that  which  the  plaint- 
iff would  have  enjoyed  if  he  had  not  been 
kept  out  of  possession  by  the  wrongful  act 
of  the  defendant.  It  seems  unreasonable 
that  the  defendants  should  be  obliged  to 
pay  sums  of  money  which  they  could  not 
possibly  have  collected,  and  which  also  the 
plaintiff  would  have  been  unable  to  collect, 
such  as  amounts  due  from  ryots  who  had 
died  or  absconded. 

In  respect  of  the  sunmjamee  allowed, 
whatever  be  the  proper  percentage  to  be 
allowed,  it  should  be  upon  the  amount  ac- 
tually collected,  and  not  upon  the  net  proceeds 
coming  to  the  zemindar.  It  matters  not  to 
the  persons  collecting  where  the  amounts 
go,  or  how  they  are  disposed  of.  If  collected, 
they  are  included  in  the  sums  on  account 
of  which  commission  is  allowed ;  and  it  is 
only  reasonable  that  they  should  also  be 
included  in  computing  the  surunjamee  for 
which  the  defendant  is  to  have  credit. 

.  There  appears  tD  have  been  a  mistake 
also  in  respect  of  the  sudder  jumma  to 
which  the  defendants  have  had  credit.  This 
must  be  corrected  by  reference  to  the 
plaint. 

As  to  the  objection  relating  to  the  rents 
of  talook  Aumjad,  it  appears  that  the  Judge 
has  misapprehended  the  defendants'  com- 
plaint. The  Judge  says :  **  The  account 
"shows,  however,  that  the  objector  has  not 
''been  charged  as  though  liable  for  i6 
*'  annas,  but  that  she  has  merely  been 
"charged  for  the  one-third  which  she  is 
'•  liable  for."  Now,  the  defendants*  objec- 
tion was  not  that  they  had  been  charged  as 
liable  for  i6  annas,  but  that  they  had  been 
charged  as  if  Afiab  Bihee  had  been  the  pro- 
prietor of  1 6  annas  of  the  mehal ;  whereas, 
in  fact,  her  share  was  only  a  fractional  part 
of  the  mehal,  to  one-third  of  which  share 
the  plaintiff  was  entitled.  Under  the  cir- 
cumstances which  I  have  stated,  it  is  obvi- 
ously necessary  that  the  case  should  go  back 
to  the  Zillah  Court.  He  will  put  the  parties 
to  strict  proof  of  the  accounts  and  papers 
which  they  have  respectively  filed.  It  is 
quite  true  that  the  defendants  in  this  case 
are  the  accounting  parties,  and  that,  in  the 
event  of  their  failing  to  account,  all  reason- 
able  presumptions  will  be  drawn  against 
them.  Still,  there  must  be  something  on 
which  the  judgment  of  the  Court  can  go, 
and  no  presumption  will  support  an  inference 
founded  upon  that  which  is  not  evidence. 


After  taking  proof  from  both  parties  of  the 
papers  which  have  been  filed,  the  Jad^ 
will  proceed  to  re-assess  the  ivasilai^  and,  in 
doing  so,  will  be  guided  by  the  observations 
which  we  have  made. 

In  respect  of  costs,  it  appears  to  us  that 
in  this  case  the  entire  difliculties  have  arisen 
from  the  conduct  of  the  defendants.  •  They 
have  omitted  and  refused  to  produce  their 
accounts,  and  by  such  refusal  have  caused 
all  the  difficulty  and  complication  in  the  case, 
and  we  think,  therefore,  they  ought  to  bear 
the  costs  of  these  proceedings. 


The  8th  April  i868. 

Pretenf  : 

The  Hon'ble  L.  S.  Jackson  and 
C.  Ilobhouse,  Judges. 


Order  for  costs  in  execution— LimttatMui—Sec- 
tions  20  and  23,  Act  XIV.,  1859. 


Case  No.  i  of  1868. 

Miscellaneous  Appeal  from  an  order  pass- 
ed  by  the  Principal  SudJer  Ameen  of 
Rajshahye,     dated    the    i^ih     September 

Puresh  Narain  Roy  (Decree-holder), 
Appellant^ 

versus 

INIr.  J.  Dairy mple  (Judgment-debtor), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr,  R,  T.  Allan  for  Respondent. 

An  order  for  costs  made  in  execution  is  not  of  the 
nature  of  a  summary  award  described  in  Section  32, 
but  comes  within  the  word  "  order"  in  SectioD  20,  Act ) 
XIV.,  1S59. 

Jackson,  J, — Wt  think  the  Principal 
Sudder  Ameen  is  mistaken  in  applying  the 
limitation  of  one  year  prescribed  by  Section 
22  of  Act  XIV.  of  1859  to  the  present  case. 
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We  think  that  the  order  for  costs  made 
apon  a  contested  matter  in  execution  of  a 
decree  is  not  of  the  nature  of  summary 
awards  for  decisions,  as  described  in  that 
Section,  but  that  it  comes  within* the  word 
"order"  contained  in  Section  20,  the  order 
being-  made  by  the  Court  in  the  course  of 
execatrng  a  decree  made  in  a  regular  suit. 

The  decision  of  the  Court  below  must, 
iberefore,  be  reversed  with  costs. 


The  8ih  April  1868. 

Present : 

The  Hon  ble  L.  S.  Jackson  and 

C.  Hobhouse,  Judges,  9 

Costs^Application  for  certificate  under 
Act  XL.,  Z858. 

Case  No.  8  of  1868. 

MisceVaneous  Appeal  from  an  order  pass- 
ed  by  the  Judge  of  Purneahy  dated  the 
2jrd  November  iS6y, 

Feda  Hossein  (Objector),  Appellant, 

versus 

Ranee  Khajoorunnissa  (Opposite  Party), 

Respondent. 

3/essrs.  R.  V.  Doyne  and  C.  Gregory 

for  Appellant. 

The  Advocate-General  and  Moons hee 
Ameer  Aliior  Respondent. 

Whcnthe  widow  of  a  deceased  proprietor,  as  the  gfuard- 

ian  oi  his  minor  son,  put  in  a  petition  for  a  certificate 

Bfider  Act  XL.  of  185^,  in  which  she  represented  that 

»he  mti»  in  possession  of  the  whole  of  the  deceased's 

property,  specifying  a  particular  pergunnah  and  its 

appurtenances — Held  that,  the  ugh  she  did  not  expressly 

ask  for  a  certificate  to  manage  the  particular  pergunnah 

named,  as  her  petition  was  so  worded  as  to  obtain,  and 

had  tfte  effect  of  obtaining,  a  certificate  of  that  tenor,  she 

must  be  held  liable  for  the  costs  of  a  party  entitled  to 

obje<:t  to  the  grant  of  such  a  certificate,  and  appealing 

fntfa  a  view  to  its  amendment. 

Jackson,  T. — We  have  had  no  doubt  as  to 
the  order  which  we  ought  to  make  in  respect 
of  the  certificate  granted  in  this  case.    In 


point  of  fact,  the  learned  Counsel  on  both 
sides  were  agreed  from  the  first  that  the 
certificate  could  not  be  sustained.  The  only 
question  \fpon  which  any  doubt  existed  in 
our  minds  is  as  to  costs. 

The  petitioner,  Ranee  Khajoorunnissa,  ap- 
plied to  the  Judge,  reciting  that  her  hus- 
band, Rajah  Enaet  Hossein,  had  recently 
died,  leaving  a  minor  son  named  Syud  Ata 
Hossein,  to  whom  he  had,  by  a  will  made 
some  time  before  his  death,  bequeathed  the 
whole  of  his  landed  and  other  property. 
She  then  alleged  that  under  this  will  she,  as 
guardian  of  the  minor,  was  in  possession  of 
the  whole  of  this  property,  specifying  the 
Pergunnah  Soorjapore ;  and  the  ,  appurte-: 
nances  thereof.  She  then  represented  to 
the  Court  that  for  the  efficient  management 
of  the  zemindaree,  and  for  the  purpose  of 
conducting  suits  on  behalf  of  this  minor  son, 
as  the  representative  and  successor  of  the 
deceased  Rajah,  it  was  necessary  for  her  to 
take  out  a  certificate,  and  she  therefore  pray- 
ed the  Court  to  grant  her  a  certificate  under 
the  provisions  of  Act  XL.  of  1858. 

Now,  it  is  quite  true  that  she  does  not  in 
the  petition  expressly  ask  the  Court  to 
grant  her  a  certificate  to  manage  the  Per- 
gunnah Soorjapore;  but  it  seems  to  me  quite 
clear  that  the  language  of  her  petition  was  so 
worded  as  to  solicit,  and  to  lead  the  Court  to 
grant  her,  a  certificate  of  that  tenor,  and  that 
precisely  in  accordance  with  that  petition, 
the  Judge  did,  in  fact,  grant  her  a  certificate, 
in  which  the  Pergunnah  was  specified,  and 
the  minor  was  described  as  the  proprietor 
of  the  same  estate. 

We  have  no  doubt  that  the  appellant  be- 
fore us  was  entitled  to  appear  in  the  Zillah 
Court,  and  to  object  to  the  grant  of  a  certi- 
ficate of  the  nature  which  the  petitioner 
obviously  desired,  and  that,  when  the  Court 
granted  such  a  certificate,  its  terms  being 
manifestly  of  a  kind  likely  to  be  prejudicial 
to  him,  he  was  further  justified  in  coming 
in  appeal  to  this  Court. 

The  certificate,  it  appears  to  us,  must  be 
cut  down,  so  as  to  be  in  precise  conformity 
with  the  terms  of  Act  XL.  of  1858,  Section  3, 
that  is  to  say,  it  must  be  a  certificate 
enabling  the  petitioner  Ranee  Khajoorunnissa 
to  administer  the  property  of  her  minor  son 
Syud  Ata  Hossein.  As  the  Ranee  is  the 
mother  and  natural  guardian  of  this  minor, 
it  becomes  necessary  to  appoint  her  to  be 
guardian  under  the  terms  of  the  will,  and 
the  certificate  must  contain  no  specification 
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whatever  of  the  extent  or  nature  of  the  pro- 
perly to  which  the  minor  is  entitled. 

Under  the  circumstances  we  have  above 
stated,  it  appears  to  us  that  the  appellant, 
having  succeeded  in  obtaining  this  material 
amendment  of  the  certificate,  is  entitled 
to  his  costs  both  in  this  Court  and  in  the 
Court  below. 

We  think,  also,  it  should  be  added  that 
that  portion  of  the  Judge's  decision  which 
speaks  of  the  appellant  under  the  name  of 
Meer  Bubroo  as  an  impostor  put  forward 
by  Syud  Ahmed  Reza  should  be  declared 
to  be  extra-judicial,  and  to  have  no  effect 
upon  the  rights  or  claims  of  the  appellant. 
The  Judge,  we  observe,  has  not  pronounc- 
ed in  favor  of  the  will  or  against  it,  but 
the  expressions  we  have  just  read  are  such 
as  might  undoubtedly  be  prejudicial  to  the 
appellant  in  future  litigation. 

The  same  order  will  apply  to  the  appeal 
No.  27,  in  which  Mr.  Gregory  appears  on 
behalf  of  a  distinct  objector. 


The  8th  April  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
F.  A.  Glover,  Judges, 


Limitation  ~  Adverse  possession  of  Hindoo 
widow*s  estate  —  Rerersioner  —  Declaratory 
decree. 


Case  No.  2493  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Moorshedabady  dated  the 
2gth  June  186 J ^  affirming  a  decision, 
passed  by  the  Moonsiff  of  Gowas,  dated 
the  ^oth  January  i86y, 

Brinda  Dabee  Chowdhrain  (one  of  the 
Defendants),  Appellant, 

versus 

Pearee  Lall  Chowdhry  (Plaintiff), 
Respondent, 

Babod  Mohinee  Mohun  Roy  f(Jr  Appellant. 


Baboo  Hem  Chunder  Bantrjee  for 
Respondent. 

As  regards  property  of  which  a  Hindoo  widow  never 
gets  possessjpn,  and  which  is  held  adversely  to  her  and  to 
her  husband's  estate,  limitation  runs  during  her  lifetime  ; 
and,  if  the  ordinary  period  of  Kmttation  has  elapsed 
since  the  cause  of  action  accrued  to  her,  the  reverskmer 
will  be  barred. 

The  mere  fact  of  a  widow  making  alienations  durinji^ 
her  life  which  are  not  binding  on  the  reversioner  after 
her  death  does  not  entitle  him  to  a  declaratory  decree. 

Macpherson,  J. — We  think  (hat  this  case 
must  be  remanded. 

It  has  been  decided  by  a  Full  Bench  of 
this  Court  recently  in  special  appeals  460 
and  1 93 1  of  1867  (which  were  tried  upon 
the  nth  of  March  last)  that,  as  regards  pro- 
perty of  which  the  widow  never  gets  pos- 
session, and  which  is  held  adversely  to  her 
and  to  her  husband's  estate,  limitation'  runs 
during  her  lifetime,  and  that,  the  cause  of 
action  having  accrued  to  her  in  her  lifetime, 
the  reversioner  will  be  barred  if  the  ordinsrv 
period  of  limitation  has  elapsed  since  the 
cause  of  action  accrued. 

Applying  that  rule  to  the  present  case, 
the  Judge  must  find  whether  or  not  there 
has  been  such  adverse  possession  on  the 
part  of  Brinda  Dabee,  that  Binode  Monee 
and  Romonee  Monee  had  a  cause  of  action 
in  their  lifetime.  If  they  had,  and  if  more 
than  12  years  have  elapsed  since  the  cause 
of  action  accrued,  the  plaintiff,  although  he 
be  the  reversioner,  is  barred. 

With  regard  to  the  other  question  as  to 
the  right  of  the  plaintiff  to  a  declaratory  de- 
cree, the  case  must  be  decided  according  to 
the  principles  laid  down  in  the  case  of  Fran 
Putty  Kooer  versus  Lalla  Futteh  Bahadoor 
Singh,  reported   in   2  Hay's  Reports,  page 
608.    If  the   plaintiff  can  make   out    any 
distinct  waste  or  fraud  on  the  part  of  4he 
widow,  and  not  merely  a  case  of  aiieaatkm 
which  is  binding  upon  her  during  her  life- 
time, although  it  may  not  be  binding  as 
against  the  reversioner,  the  plaintiff's  suit 
may  perhaps  lie.    But  it  has  been  decided 
i  in  the  case  of  Pran  Putty  Kooer  that  the 
mere  fact  of  making  alienations  that  are  not 
binding    after    the    widow's  death  on  the 
reversioner  will  not  entitle  the  reversioner 
to  come  into  Court,  and  get  such  remedy  as 
he  asks  for  in  the  present  suit. 

The  Lower  Court  must  re-try  ibis  wise 
i  with  reference  to  the  above  remarks,  and 
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will  then  determine  whether  the  plaintiff  is 
or  is  not  entitled  to  any  relief,  and,  if  to  any, 
lo  what  sort  of  relief. 

Gi^rer,  J, — I  am  of  the  same  opinion. 


The  9ih  April  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges, 

Jotnt-family  property— Onus  probandi. 
Case  No.  2582  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burd- 
warn,  dated  the  20th  April  i86y,  reversing 
a  detision  passed  by  the  Moonsiff  of  Kytee^ 
da/ed  the  28th  December  1S66. 

llurish  Chunder  Bhuttacharjec  (Plaintiff), 

Appellant^ 

versus 

Nufur  Chunder  Kooer  .and  others 
(Defendants),  Respondents. 

Baboo  Judoonath  Mookerjee  for  Appellant. 

Baboo  Kalee  Prosunno  Dutl  for  Respondents. 

In  a  siiiit  to  recover  a  share  of  a  tank  on  the  ailega- 
-    tMMi  of  its  beiiiir  joint-iamily  property— Held  that  the 
fiact  of  plaintiff's  having  at  some  previous  time 
io  possession  could  be  no  proof  of  his  title,  or 
skift  tlie  onus  on  defendant. 


Afatphtrson,  J. — There  is  no  groimd  of 
appeal  in  this  case. 


It  is  contended  in  special  appeal  that,  un- 
der the  circumstances  of  the  case,  it  was 
sufficient  for  the  plaintiff  to  prove  that  he 
.  had  been  at  one  time  In  possession,  and  that 
'the  onus  of  proving  that  the  tank  was  mal 
should  have  been  laid  on  the  defendant. 

The  mere  fact  of  the  special  appellant's 
having  at  some  previous  time  been  in  pos- 
session could  be  no  proof  whatever  of  his 
title.  Like  all  other  plaintiffs,  he  was  bound 
to  prove  his  case,  which  was  that  the  tank 
was  joint-family  property.  This  he,  in 
the  judgment  of  the  Lower  Appellate  Court, 
altogether  failed  to  do.  The  onus  was  very 
properly  laid  upon  him,  there  being  no  ques- 
tion of  mal  or  lakheraj  involved ;  and  there 
is  no  ground  for  interference  in  special 
appeal. 

Dismissed  with  costs. 


1 


The  plainii£f  sued  to  recover  a  share  of  a 
joint  ancestral  tank,  alleging  the  same  to 
have  been  the  joint  rent-free  property  of  the 
family.  The  defendant  pleaded  separate 
OM'oership  of  the  tank  under  a  lease  from  the 
ialookdar. 

The  Principal  Sudder  Ameen  found  as  a 
fact  on  the  evidence  that  the  plaintiff  had 
failed  to  prove  that  the  tank  was  family 
joint-property,  or  that  he  was  entitled  to 
aabare. 


The  9th  April  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
F.  A.  Glover,  Judges, 

Estoppel. 

Case  No.  2373  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Dinagepore,  dated  the  20th  June 
186^,  affirming  a  decision  passed  by  the 
Moonsiff  of  GungaramporCj  dated  the  2nd 
March  186^, 

Kishen  Dhun  Nundec  and  another 
(Plaintiffs),  Appellants, 

versus 

Bhookto  Polly  and  others  (Defendants), 
Respondents, 

Baboo  Otool  Chunder  Mookerjee  for 
Appellants. 

Baboo  Gopal  Lall  Milter  for  Respondents. 

The  dismissal  of  a  suit  for  the  declaration  of  plaint- 
iff's right  to  receive  rent  from  a  tenant  of  a  portion 
of  an  estate  cannot  be  pleaded  as  an  estoppel  in  a 
suit  to  establish  plaintiff's  general  right  as  proprietor 
of  the  whole  estate. 
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Macpherson,  J. — We  ihink  that  the  de- 
cree in  the  former  suit  is  no  estoppel.  That 
suit  was  brought  because  a  suit  under 
Act  X.  of  1859  for  rent  at  2  annas  a  year 
had  been  dismissed,  the  zemindars,  who  are 
defendants  in  the  present  case,  having  inter- 
vened. The  rent-suit  having  been  dis- 
missed, the  plaintiffs  instituted  the  civil 
suit  (the  decree  in  which  is  now  pleaded 
as  an  estoppel)  to  obtain  a  declaration  of 
their  right  to  the  rent  of  2  annas.  It  is 
true  that  in  that  suit  the  phintifFs  alleged 
themselves .  to  be  sole  proprietors  of  the 
whole,  julkur  within  certain  limits.  But 
there  was  no  adjudication  upon  that  point, 
because  the  suit  was  dismissed  as  barred 
under  Section  77  of  Act  X.  not  having  been 
instituted  within  one  year  from  the  decision 
of  the  rent-case.  The  suit  was,  in  fact, 
barred  only  so  far  as  the  right  to  receive 
the  rent  of  2  annas  a  year  was  concerned, 
and  was  not  barred  as  regards  the  general 
right  of  the  plaintiffs  (if  any)  as  proprietors 
of  the  whole  julkur. 

The  case  is  remanded  for  re-trial,  the  issue 
being  whether  the  plaintiffs  do  or  do  not 
prove  their  right  to  the  rent  claimed  by 
them  from  those  defendants  who,  they  allege, 
are  their  tenants. 


The  9th  April  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  C.  Hobhouse, 

Judges. 

Payments  under  pressure  of  process—Section 
206,  Act  VIII.,  1859. 

Case  No.  634  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghlyy  dated  the  2jrd 
September  i86y,  reversing  an  order  passed 
by  the  Sudder  Ameen  of  that  District, 
dated  the  13th  March  i86y. 

Bidhoo  Beebee  (Decree-holder),  Appellant^ 

versus 

Keshub  Chunder  Baboo  and  others 
(Judgment-debtors),  Respondents, 


Baboos  Mohendro  Lall  Mitter  and  Obhoy 
Churn  Bose  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for  Respond- 
ents. 

Where  a  judgment-debtor  pays  the  amount  decreed 
to  the  officer  of  the  Court  under  the  autbority  and 
pressure  of  the  Courtis  proccs:»,  he  is  entitled  to  protec- 
tion, the  latter  Clause  of  Section  206,  Act  VIII.,  1S59, 
relating-,  not  to  such  payments,  but  to  voluntary  ad- 
justments. 

Jac/ison,  J, — In  this  case  the  appeal 
must  be  dismissed  with  costs.  The  appel- 
lant had  a  decree  against  Lalla  Keshub  Lall. 
In  execution  of  that  decree,  process  of 
arrest  was  issued,  and  the  warrant  is  before 
us.  It  distinctly  directs  the  oflicer  of  the 
^Court  to  arrest  and  proceed  against  the 
debtor  according  to  law,  unless  he  forth- 
with pays  him  the  amount  of  the  debt,  160 
rupees  13  annas  and  5  pie,  together  with 
costs  of  execution. 

The  Judge  has  found  upon  the  evidence 
as  matters  of  fact  that,  in  execution  of  this 
warrant,  the  officer  of  the  Court  did  lake 
the  defendant,  and  that  (he  defendant  there- 
upon paid  him  the  money,  which  money  was 
paid  over  to  the  execution-creditor. 

It  is  contended  that  this  is  not  a  payment 
which  ought  to  be  recognized  by  the  Court, 
inasmuch  as  it  is  an  adjustment  of  a  decree 
which  has  not  been  made  through  the  Court, 
or  certified  to  the  Court  by  the  person  in 
whose  favor  the  decree  is  made. 

It  seems  to  us,  however,  quite  clear  that 
the  latter  Clause  of  Section  206  does  tiot 
relate  to  payments  made  under  pressure  of 
the  process  of  the  Court,  but  relates  to 
voluntary  adjustments  of  a  decree  made  be- 
tween the  parties  to  a  suit.  If  parties  pay- 
ing  money  to  the  officer  of  the  Court  under 
authority  of  the  Court's  process,  and  wnder 
pressure  of  that  process,  are  not  to  be  pro 
tected,  it  appears  to  us  that  no  judgment 
debtor  would  be  safe.  The  Judge  bavin 
found  as  a  fact  that  this  appellant  has  r 
ceived  his  money,  we  think  he  is  not  in 
position  to  ask  for  "  remedies,"  or  object  li 
the  payment  as  not  being  made  through 
Court. 

f 


1 868.] 


Civil 


THE   WBtKLY   RBPORTIK. 


Rultngs, 


463 


The  9th  April  1868. 

Presenl : 

The  Hon'ble  L.  S.  Jackson  and 
C.  Hobhouse,  yndges, 

Execntion  of  decrees —Procednre  before 
Act  VIII.,  X859. 

Case  No.  612  of  1867. 

Miuelhimous  Appeal  from  an  order  passed 
ikV  the  Judge  of  Wesi  Biirdwan,  dated  the 
26/ h  September  tSSy. 

Nil  Komul  Ghose  (Judgment-debtor), 

Appellant^ 


versus  * 

Nobin  Chiinder  Bose  (Decree- holder), 
Respondent, 

Baboo  Chunder  Aladhub  Ghose  for 
Appellant. 

Bahoos  A  shoo  tosh  Chatterjee  and  Romesh 
Chunder  Mitttr  for  Respondent. 

Tbe  ruling^  of  the  High  Court  (published  at  page  51, 
Vol.  Vf.,  Weekly  Reporter),  which  lays  it  down  that  a 
Judge  must  execute  his  own  decrees,  refers  entirely  to 
executions  under  Act  VIII.,  1S59,  but  not  to  pro« 
ceedtngs  beforethat  year,  when  Judges  were  competent 
to  refer  cases  of  execution  to  the  Principal  Sudder 
Ameen. 

yackson^  y. — The  Judge  has  allowed  the 
execution  in  this  case  to  proceed  on  the 
ground  that  Dhun  Monee,  who  is  a  represent- 
ative of  one  of  the  original  judgment-debt- 
01^,  had  acknowledged  the  debt,  and  that 
such  acknowledgment  gave  the  decree-holder 
a  ftesh  start  for  the  purpose  of  execution. 

It  is  unnecessary  for  us  to  decide  in  this 
case  how  far  that  acknowledgment  of  Dhun 
Mooee  would  enable  the  decree-holder  to 
execute  this  very  old  judgment  (originally 
passed  in  1817)  against  other  parties  who 
did  not  join  in  that  acknowledgment,  be- 
cause, from  the  proceedings  which  have  been 
laid  before  us,  it  appears  that,  irrespective 
of  that  acknowledgment,  the  execution  was 
not  barred. 


Certain  proceedings  in  execution  had 
been  taken  in  the  Principal  Sudder  Ameen's 
Court  before  1859;  the  Judge  considers  those 
proceedings  to  be  void,  because  the  decree 
was  one  made  by  the  Judge's  Court,  and  he 
cites  a  decision  of  this  Court  (Rajeeb  Ram 
Dass  and  others,  appellants,  versts  Maho- 
med Hossein),  which  is  reported  in  the  6 
Weekly  Reporter,  page  51,  where  it  is  laid 
down  that  the  Zillah  Judge  must  execute  bis 
own  decrees,  and  has  no  power  to  direct  the 
Principal  Sudder  Ameen  to  take  up  and  dis- 
pose of  an  application  for  execution.  That 
ruling,  however,  refers  entirely  to  executions 
under  Act  VIII.  of  1859,  but  these  proceed- 
ings, which  we  have  just  referred  to,  took 
place  before  1859,  and  there  can  be  no  doubt 
that,  under  the  law  before  the  Civil  Proce- 
dure Code,  Judges  were  competent  to  refer 
cases  of  execution  to  the  Principal  Sudder 
Ameen,  and  in  practice  did  so  constantly. 

At  the  passing  of  Act  XIV.  of  1859,  this 
decree  was  not  barred  ;  and,  under  Section 
2 1  of  that  Act,  plaintiff  had  three  years  after 
the  passing  of  the  Act,  within  which  he 
might  execute  his  decree.  He  did  take  pro- 
ceedings within  those  three  years,  viz.^  in 
February  1862,  and  thereupon  some  of  the 
judgment-debtor's  property  was  sold,  and 
something  was  realized.  The  decree,  there- 
fore, appears  not  to  be  barred  by  limitation, 
and  the  appeal  must  be  dismissed  with 
costs. 


The  14th  April  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice  J  and  the  Hon'ble  C.   Hobhouse, 

Succession— Brothers  and  brothers*  sons— De- 
claratorydecrees— Adoption—Stranger's  right 
to  sue—Onus  probandi— Evidence— -Written 
declaration. 

Case  No.  307  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-PergunnahSy  dated 
the  2Sth  May  186^. 

Brojo  Kishoree  Dassee,  guardian  of  R^dha- 
nath  Bose,  her  adopted  son  (one  of  the 
Defendants),  Appellant, 

versus 

Sreenath  Bose,  for  self  and  as  guardian  of 
his  minor  sons,  Judonath  Bose  and  others 
(Plaintiffs),  and  others  (Defendants),  Re- 
spondentSn 
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Mr,  W.  Monlriou  and  Baboos  Ashootosh 
Dhur  and  Mohendro  Lall  Shome  for 
Appellant. 

Mr,  R,  V,  Doyne  and  Baboos  Chunder 
Madhub  Ghost  and  A^/7  Monee  Sein 
for  Respondents. 

In  default  of  brothers,  brothers'  sons  succeed,  taking 
according  to  numbers,  and  not  by  representation  as 
grandsons ;  but  brothers'  sons  are  totally  excluded  by 
the  existence  of  brothers. 

A  stranger,  having  no  interest  in  the  matter,  has  no 
right,  even  with  the  consent  of  presumptive  reversionary 
heirs,  to  sue  for  an  order  declaring  an  adoption  to  be 
valid. 

A  plaintiff  suing  for  a  declaration  that  an  adoption 
is  invalid  is  bound  to  prove  the  invalidity. 

Declaratory  orders  ought  not,  as  a  general  rule,  to 
be  made  in  cases  which  are  wholly  one-sided,  and  in 
which  the  decrees  would  not  l>e  binding  upon  the  par- 
ties really  interested,  if  the  defendant  should  succeed  in 
estabiishmg  his  right. 

A  writing  under  the  hand  of  a  deceased  husband, 
declaring  that  he  gave  his  wife  power  to  adopt,  though 
not  complete  as  a  testamentarv  disposition,  may  yet 
be  evidence  of  a  declaration  of  fact. 

Peacock,  C,  J, — This  suit  is  brought  by 
Sreenath  Bose,  son  of  Buddinath  Bose,  on 
his  own  behalf  and  as  guardian  of  his  minor 
sons,  against  Brojo  Kishoree  Dassee,  the 
widow  of  Muthooranath  Bose,  as  guardian 
of  her  alleged  minor  adopted  son  Radhanath 
Bose;  also  against  the  widow  of  Gobind 
Pershad  Bose,  and  the  widow  of  Raj 
Krishto  Bose. 

The  plaint  sets  out  that  the  deceased 
Muthooranath  Bose  was  a  cousin  of  the  plaint- 
iff, being  the  son  of  his  father's  elder  brother, 
Ram  Dhun  ;  that  Muthooranath's  widow, 
Brojo  Kishoree,  after  the  death  of  Muthoora- 
nath, namely,  in  the  year  1260,  adopted  a 
son,  although  her  husband  had  left  her  no 
permission  to  do  so ;  that,  under  color  of 
that  adoption,  she  had  applied  for  a  certi- 
ficate under  Act  XX.  of  1841  to  the  estate 
of  Golucknath,  her  husband's  brother  ;  that 
the  Judge  trying  the  case  summarily  had 
granted  the  certificate  ;  and  that  that  judg- 
ment had  been  upheld  on  appeal  to  the  late 
Sudder  Court.  The  suit  was  brought  to 
set  aside  the  said  certificate,  to  declare  the 
adoption  invalid,  and  to  declare  that,  in  the  ab- 
sence, meaning  upon  the  death,  of  the  female 
defendants,  the  plaintiff  and  his  sons  success- 
ively would  be  the  heirs  of  the  husbands 
of  the  female  defendants  and  of  Golucknath 
Bose,  deceased. 

The  suit  was  commenced  on  the  31st  of 
December  1861,  and  the  judgment  of  the 
late     Sudder     Court    aflirming     the    grant 


of  the  certificate  was  given  in  December 
1858,  nearly  three  years  before  the  com- 
mencement of  this  suit. 

The  plaintiff  was  the  son  of  Buddinath,  one 
of  the  four  sons  of  Nund  Coomar  Bose. 
Ram  Dhun  was  the  eldest  of  those  four  son<t. 
Gobind  Pershad,  whose  widow  is  one  of 
the  defendants,  was  the  second  son  and  a 
brother  of  Ram  Dhun.  Buddinath,  the  fa- 
ther of  the  plaintiff,  was  the  third  son,  and 
Raj  Kishen,  whose  widow  is  also  a  defendant, 
was  the  fourth  son.  Ram  Dhun,  the  eldest 
of  the  four  brothers,  had  two  sons,  Goluck- 
nath and  Muthooranath,  and  a  daughter 
Phool  Kishoree.  Golucknath  died  without 
issue  on  the  12th  of  April  184?,  leaving  a 
widow  Unopoorna  Dassee,  who  died  on  the 
ist  March  1857.  Muthooranath,  the  alleged 
adoption  by  whose  widow  is  the  matter  in  dis- 
pute, died  in  1833.  The  daughter,  Phool 
Kishoree,  had  two  sons,  Soorjo  Coomar 
Roy  and  Jadub  Coomar  Roy.  Radhanath 
is  alleged  to  have  been  adopted  in  1853. 

It  is  clear  that,  under  the  circumstances 
above  stated,  Soorjo  Coomar  Roy  and  Jadub 
Coomar  Roy  were  the  heirs  of  Golucknath 
and  the  presumptive  reversionary  heirs  of 
Muthooranath,  if  the  adoption  of  Radhanath 
was  invalid,  they  being  the  sons  of  a  sister, 
and  the  plaintiff  being  merely  a  cousin. 

If  the  adoption  of  Radhanath  was  valid, 
he  was  not  the  reversionary  heir  of  Gobind 
Pershad,  nor  of  Raj  Kishen,  inasmuch  as 
he  was  one  degree  further  removed  than 
the  plaintiff,  the  plaintiff  being  a  nephew, 
and  Radhanath  being  the  son  of  a  nephew. 

In  default  of  brothers,  brothers'  sons  suc- 
ceed. They  take  according  to  numbers, 
and  not  by  representation  as  grandsons, 
and  brothers'  sons  are  totally  excluded  by 
the  existence  of  brothers. 

As  regards,  therefore,  the  widow  of  Go- 
bind  Pershad  and  the  widow  of  Raj  Ki- 
shen, there  was  no  necessity  to  make 
them  parties  to  this  suit,  inasmuch  as 
Sreenath  would  not  have  to  get  rid  of 
the  adoption  of  Radhanath,  who,  if  validly 
adopted,  was  merely  a  nephew's  son,  in 
order  to  establish  his  own  reversionary 
heirship  as  nephew.  Therefore,  as  far  as 
the  estates  of  Gobind  Pershad  and  Raj 
Kishen  are  concerned,  there  is  no  necessity 
for  a  declarator}'  decree  as  regards  the  valid- 
ity or  invalidity  of  the  adoption. 

I  understand  that  the  plaintiff  has  with- 
drawn, or  that  he  gives  up  now,  that  part  of 
his  prayer  which  asks  for  a  declaration  that. 
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upon  the  death  of  the  female  defendants, 
he  and  his  sons  successively  will  be  the 
heirs  of  the  husbands  of  the  female  defend- 
ants. But,  even  if  he  did  not  give  it  up, 
he  would  not  be  entitled  to  have  any  such 
declaration,  inasmuch  as  he  would  not  be 
ihc  heir  of  their  husbands  unless  he  should 
survive  them,  and  it  was  a  matter  of  con- 
tingency whether  he  would  survive  them 
or  not. 

The  questkm,  therefore,  is  reduced  sim- 
ply to  whether  the  adoption  is  invalid, 
anil  whether  the  plaintiff  is  the  heir  of 
(^olucknath. 

He  cannot  be  entitled  to  a  declaraiion 
thai  he  is  the  heir  of  Golucknath,  inas- 
much as  he  is  not  such,  heir  even  if  the 
adoption  is  invalid.  Whatever  may  be  the 
effect  of  the  consent  of  Soorjo  Coomar  Roy 
and  Jadub  Coomar  Roy,  it  cannot  have  th^ 
effect  of  making  the  plaintiff  the  heir  of 
Golucknath. 

The  only  que.'-tion  which  remains-  to  be 
decided  is,  whether  the  Court  should  decl.ire 
the  said  adoption  invalid.  To  this  extent 
the  suit  does  not  ask  for  relief,  but  merelv 
aiks  for  a  declaratory  order. 

It  has  been  decided  in  several  cases  in 
Kngland  that,  under  the  15  and  16  \'ic  , 
C.  86,  which  contains  words  i-imilar  to  those 
of  the  15th  Section  of  Act  VIII.  of  185-),  it 
is  in  the  discretion  of  the  Couits  in  what 
cases  a  declaratory  decree  ought  to  be  made. 
By  discretion  we  do  not  mean  caprice,  but  a 
discretion  to  be  exercised  according  to  sound 
principles.  The  cases  were  particularly  re- 
ferred to  by  me  in  the  case  No.  424  of  1S66. 
W\l,y  Weekly  Reporter,  pai;e  6^,  Civil 
RulmgB. 

C^ne   of   the   principles    upon    vxhich    the 
Courts  are  guided  is,  that  a  declaration  will 
not  be  made  at  the  instance  of  a  stranger, 
who  has  no  right  to  come  to  and  interfere  wiih 
the  affairs  of  other  men.    That  was  dccitled  in 
Cazee  Muzhur  H ossein  rrrsi/s  Dino  Bundlio 
Scin     by    Mr.    Justice    Phear   in    l^ourkcs 
Reports,  page  8;  and  it  app^ears  to  us  to  be 
a  sound  principle.      For  instance,  in  a  case 
of  this  sort,  a  stranger  who  has  no  interest 
in  the  matter  has  no  right  to  commence  a 
surf,  and  to  ask  a  Couit  for  a  declaratory 
decree  that  the  adoption  of  a  panicuhir  in- 
dividual is  invalid.      It  might  be  very  rea- 
sonable,  at  the  instance  of   a  presumptive 
reversionary   heir   whose   estate    would    not 
accrue    until    the   death   of    the   widow,    to 
\T)  whether  an  adoption  made  by  a  wido.v 
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was  valid  or  not,  and,  upon  proof  of  the  in- 
validity of  the  adoption,  to  declare  that  it 
was  invalid.  In  such  a  case,  if  the  rever- 
sionary heirs  should  be  compelled  to  wait 
until  the  death  of  the  widow,  before  they 
couUi  get  the  question  tried  as  to  the  valid- 
ity of  the  adoption,  ihey  might  have  to 
wait  until  after  all  the  witnesses  who  could 
prove  the  invalidity  of  it  were  dead,  for  the 
widow  mi'.rht  outlive  all  the  witnesses.  Such 
a  .«iuit  mii»hl,  we  appreliend,  be  maintained 
by  the  presumptive  reversionary  heirs  for 
the  benetit  of  the  persons,  whether  them- 
selves or  others,  who  might  be  the  heirs  of 
the  husband  at  the  time  of  the  widow's 
death,  in  the  same  manner  as  the  presump- 
tive revcrsionarv  heirs  mav  sue  to  restrain  a 
widow  from  committing  waste,  although,  if 
the  widow  shruUl  survive  them,  they  would 
sustain  no  injury  by  the  waste.  It  isun- 
necessaiv  for  the  Court  now  to  determine 
whether,  if  in  such  a  case  the  defendant 
should  succeed  in  establishing  the  validity  of 
the  adoption,  the  decree  would  not  be  binding 
u[)on  the  persons  who  might  eventually  suc- 
ceed upon  the  death  01  the  widow  in  the  same 
manner  as  a  decree  against  the  widow  re- 
S[)ectin:»  the  rights  of  l:er  husband  in  an  estate 
is  binding  upon  the  reversionary  heirs.  It 
has  been  decided  bv  the  Privv  Coimcil  that 
such  a  decree  is  binding  upon  the  reversion- 
arv  hciis  in  Ranee  Surno  Moyees  case,  re- 
])orled  in  tb.e  2nd  Weekly  Reporter,  page  13. 
This,  of  course,  is  upon  the  assumption  that 
the  suit  is  honestly  brought  and  conduct- 
ed. 

.\  decree  cst.iblishing  the  adoption  in  a 
suit  brou^rht  bv  a  stranger  would  not  be 
binding  upon  the  reversionary  heirs.  It 
would  be  binding  only  uf)On  the  stranger 
and  persons  claiming  through  him,  or  per- 
sons such  as  Soorjo  Coom.ir  Roy  and  jadub 
Coomar  Rca'  in  the  present  case,  who  had 
given  their  consent  to  his  carrying  on  the 
suit. 

It  is  very  necessary  that  the  Court  should 
be  carcfid  in  making  dcdaralorv  decrees 
as  to  rights.  They  ought  not,  as  a  general 
rule,  to  be  made  in  cases  wliich  are  wholly 
one  sided,  and  in  which  the  decrees  would 
not  be  binding  upon  the  i>aities  leally  in- 
terested, if  the  defendant  should  succeed  in 
establishing  his  right. 

Now,  in  th'S  ca^e,  Sreenaili,  the  plaintiff, 
as  reganls  the  e^tates  of  CJolucknaih  and 
Muihooranath,  irrespective  of  the  deed  of 
compromibc  \Nhich  was  the  subject  of  ihg 
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ihird  voice  case,*  was  a  mere  stranger  when 
he  commenced  the  suit.  It  has  been  shown 
that  4ie  was  not  the  heir  either  of  Goluck- 
nath  or  of  Muthooranath ;  and  if  the  case 
had  remained  in  the  same  state  as  that  in 
which  it  was  when  the  suit  was  commenced, 
1  for  my  part  should  have  had  no  difficulty  in 
deciding  that  he  was  not  entitled  to  a  de- 
claratory decree  with  reference  to  the  vali- 
dity or  invalidity  of  that  adoption. 

But  an  tkrarnamah,  dated  the  26th  of 
January  1864,  was  filed  three  years  after  the 
suit  was  commenced,  in  which  Soorjo  Goomar 
Roy  and  Jadub  Coomar  Roy,  who  were  the 
presumptive  reversionary  heirs,  declared 
that  the  suit  had  their  full  consent,  and  that 
plaintiff  might  carry  on  the  said  suit  at  his 
own  expense.  But  we  are  at  a  loss  to  un- 
derstand how  the  fact  of  their  being  made 
defendants,  as  they  have  been,  or  giving 
their  consent  that  the  plaintiff  should  carr}' 
on  this  suit,  can  entitle  the  plaintiff  to 
a  declaratory  decree.  It  is  not  because  a 
man  who  has  a  right  consents  to  a  man 
who  has  no  right  bringing  a  suit  that  the  man 
who  has  no  right  can  maintain  it;  nor  can 
the  making  the  man  who  has  the  right  a 
defendant  alter  the  case.  It  is  still  the 
stranger,  wiih  the  consent  of  the  reversion- 
ary heir,  asking  for  a  decree  that  the  adop- 
tion was  invalid,  making  the  real  heir  a 
defendant  to  enable  him  10  show,  if  he  can, 
why  the  stranger  should  not  have  a  declara- 
tory decree  to  that  effect. 

It  appears  to  us  that,  even  with  the  con- 
sent of  the  presumptive  reversionary  heirs, 
the  plaintiff,  a  stranger,  had  no  right  to 
have  a  declaratory,  decree  with  reference  to 
the  validity  or  invalidity  of  the  adoption. 

But  a  deed  of  compromise  of  1839  was 
put  in  evidence  in  which  the  plaintiff,  as 
manager  of  certain  estates  which  were  con- 
veyed to  him  by  that  deed  of  cpmpromise, 
had  an  interest  in  showing  that  Radhanath 
had  not  been  legally  adopted ;  and  although 
the  plaintiff  had  not  set  up  that  deed  of 
compromise  in  his  plaint  as  one  of  the 
grounds  on  which  he  sought  to  have  it  de- 
clared that  the  adoption  was  invalid,  an  issue 
was  raised  in  the  suit  whether  the  plaintiff 
had  a  right  to  question  the  adoption. 

The  Judge  held  that  it  was  clear  on  the  ar- 
guments that  the  plaintiff  was  the  next  heir  if 
the  adoption  of  Radhanath  should  be  disallow- 
ed ;  and  he  proceeded  to  try  the  issues,  firs/, 
whether  Brojoraj  Kishoree  had  the  right 
to  adopt ;  and,  secondly,  whether  Radhanath 
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was  legally  adopted.  The  Judge  found  that 
Brojoraj  Kishoree  had  no  right  to  adopt,  and 
gave  a  declaratory  decree  that  the  adoption 
was  invalid,  and  that  Radhanath  was  not,  un- 
der such  adoption,  the  legal  son  and  heir  of 
Muihooranath.  The  Judge  having  found 
the  first  issue  in  favor  of  the  plaintiff,  it  was 
unnecessary  for  him  to  express  an  opinion 
on  the  second  issue. 

When  the  case  came  befoFe  this  Court  on 
appeal  from  the  decision  of  the  Judge,  there 
was  a  difference  of  opinion  between  the  two 
Judges  before  whom  the  case  was  first  heard 
as  to  whether  the  plaintiff  had  a  right  to 
question  Radhanath  s  adoption.  It  was  not 
whether  the  plaintiff,  as  heir  of  Golucknath 
or  as  heir  of  Muihooranath,  had  that  right. 
The  case  was  referred  for  a  third  voice,  and 
was  heard  by  me ;  and  it  appeared  to  me  that 
the  plaintiff  had  an  interest,  under  ihc  ^^^i\ 
of  compromise  of  1839,  to  question  the  adop- 
tion. The  decision  is  reported  in  VII I. 
Weekly  Reporter,  page  241. 

If  it  had  been  determined  in  a  suit 
between  the  plaintiff  and  Radhanalh'2» 
guardian,  that  the  plaintiff  had  no  right  to 
question  the  adoption,  the  plaintiff  might 
probably  have  been  bound  by  that  decision 
if  Radhanath  had  instituted  a  suit  against 
him  with  reference  to  the  deed  of  compro- 
mise ;  and  it  appeared  to  me  that  the  plaint- 
iff had  the  right  to  question  the  adoption 
with  reference  to  that  deed. 

As  a  single  Judge,  I  had  no  power  to 
determine  any  other  question  than  that  as  to 
which  the  difference  of  opinion  prevailed. 
I  had  no  power  10  try  whether  the  adoption 
were  valid  or  not,  nor  whether,  under  the 
circumstances  of  the  case,  the  plaintiff  was 
entitled  to  a  declaratory  decree. 

The  case. has  now  come  back  to  be  tried 
upon  the  merits,  whether  the  adoption  was 
valid  or  not,  and  whether  the  plaintiff  is  en* 
titled  to  "have  a  declaratory  decree. 

It  appears  to  us  that  the  plaintiff  would 
not  be  entitled  to  a  declaratory  decree,  even 
if  he  should  prove  that  the  adoption  was 
invalid.  He  has  based  his  right  in  the  suit 
as  regards  Muthooranath 's  estate,  upon  the 
ground  that,  upon  the  death  of  his  widow, 
he  would  be  the  heir;  and  it  appears  to  us 
that  he  has  failed  to  show  that  he  was  the 
reversionary  heir ;  and  the  consent  of  the 
real  reversionary  heirs  does  not  entitle  him 
as  a  stranger  to  have  a  declaratory  decree, 
even  if  he  could  prove  that  the  adoption 
was  invalid. 


i868.^ 


Civil 


THK   WEEKLY   RKPORTER. 


Rulings, 


467 


The  ikrarnamah  would,  according  to 
English  law,  amount  to  Champerty  ;  for  the 
real  heirs  consent  to  the  plaintiff's  carrying 
on  the  suit  at  his  own  expense  with  an 
agreement  as  to  the  ipode  in  which  the 
property  should  be  divided  amongst  them, 
should  be  succeed. 

We  do  not  mean  to  say  that  the  Law  of 
Champerty  is  a  law  applicable  to  the  Mofus- 
sil ;  but  we  think  that  the  Court  would 
be  exercising  a  very  unsound  discretion,  and 
acting  upon  a  very  erroneous  principle,  if 
they  should  allow  a  stranger  to  interfere  in 
family-affairs,  and  to  have  the  adoption 
declared  invalid,  under  an  agreement  between 
him  and  the  real  heirs  that,  if  he  could  esta- 
blish the  invalidity  of  the  adoption,  he 
should  be  entitled  to  a  share  of  the 
estate. 

With  regard  to  his  claim  to  set  aside 
the  certificate,  which  was  affirmed  by  the 
Sadder  Court  in  1858,  the  same  reasons 
apply.  As  a  stranger,  he  has  no  right  to 
set  aside  that  certificate;  and  it  is,  there- 
fore, unnecessary  for  us  to  determine  the 
qnesiion  which  was  raised,  that,  as  co  that 
part  of  the  suit,  he  was  barred  by  limita- 
tion. 

The   certificate,   however,    and   the    suit 
regarding  it   are   material   features   in  this 
case.     Radhanath  was  adopted  in  1853,  up- 
wards of  8  years  before  the  commencement 
of  this  suit.     His'  mother,  as  his  guardian. 
In    the   summary   suit    for   that   certificate, 
which  was  resisted  both  by  Soorjo  Coomar 
Roy    and  Jadub  Coomar   Roy  and  by   the 
plaintiff   in   this    suit,    established    to    the 
^satisfaction   of   the   Judge  and  of  the   lale 
Sadder  Court  on  appeal  that  the  adoption 
was    valid.      For  three    years    before    the 
commencement,  of   this  suit  that  ceriiticate  ! 
bad  been  in  force.     Neither  Radhanath  nor 
bis   mother   had   attempted   or   claimed   in 
any  way  to  interfere  with  the  rights  of  the 
plaintiff   under   the   deed    of   compromise. 
They  were  merely  acting  under  the  valid- 
ity    of    that     adoption      with     regard     to 
Mathooranath's  estate,  and  with   regard  to 
that   portion   of  the  estate  of   Golucknath 
which  had  not  been  included  in  the  deed  of 
compromise,  and  the  certificate  was  not  ap- 
plied for  until  after  the  death  of   Goluck- 
nath's  widow. 

It  is  clear  that  the  certificate  to  Goluck- 
nath's  estate  could  not  entitle  either  Radha- 
nath or  his  mother  to  interfere  with  any 
portion  of  the  property  of  Golucknath  which 
Golucknath   in   his   lifetime  had   conveyed 


away  by  the  deed  of  compromise.  That 
deed  applied  only  to  ancestral  property 
which  had  descended  from  Nund  Coomar 
Bose,  and  not  to  any  property  acquired  sub- 
sequently by  Golucknath. 

The  plaintiff  asks  in  this  regular  suit  to 
have  it  declared  that  Radhanath's  adoption 
is  invalid.  It  appears  to  us  that  the  onus 
rested  upon  him,  as  it  does  upon  any  one 
who  asks  for  a  decree  declaring  the  illegi- 
timacy of  another  person,  to-  prove  the  ille- 
gitimacy. The  person  who  asks  a  Court 
to  declare  that  a  thing  is  invalid  is  bound 
to  prove  that  it  is  so.  The  Act  which 
enables  the  Court  to  make  a  declaratory 
decree  does  not  enable  the  Court  to  call 
upon  a  man  to  prove  his  title  at  the  in- 
stance of  one  who  asks  to  have  a  declaratory 
decree  that  he  is  not  entitled.  But  this  case 
seems  to  have  been  treated  both  by  the 
issues  raised  and  the  mode  in  which  the  evi- 
dence was  dealt  with,  as  if  the  defendant 
had  been  called  upon  to  prove  that  his  adop- 
tion was  valid,  and  not  that  the  onus  lay 
upon  the  plaintiff  to  prove  that  it  was 
invalid. 

The  plaintiff  has  not  proved  the  inva- 
lidity of  the  adoption.  He  has  not  proved 
that  Brojoraj  Kishoree  had  no  right  to 
adopt,  or  that  Radhanath  has  not  been 
Legally  adopted.  Radhanath  was  living 
in  the  family,  and  was  treated  as  the  adopted 
son.  He  had  had  a  decree  in  his  favor 
before  this  suit  was  commenced,  in  a 
suit  to  which  the  plaintiff  was  a  party, 
declaring  that  adoption  to  be  valid,  and 
that  decree  had  been  confirmed  by  the 
late  Sudder  Court  three  years  before  this 
suit  was  commenced.  The  mother  of  Radha- 
nath appeared  as  a  witness,  and  deposed  that 
her  husband  had  given  her  verbal  aulhorit)  to 
adopt  ;  she  and  Golucknath,  through  whom 
the  plaintiff  at  the  time  he  commenced  this 
suit  claimed  as  heir,  and  through  whom  Soor- 
jo Coomar  Roy  and  Jadub  Coomar  Roy  who 
consented  to  this  suit  claim  as  reversionary 
heirs,  in  the  Bill  which  they  filed  to  set 
aside  the  will  of  1239,  prayed  that  the  widow 
of  Muthooranath  should  adopt  under  the 
directions  of  the  Court.  That  shows  that 
Golucknath  did  believe  that,  independently 
of  the  will  of  W39,  the  widow  had  that 
power.  In  their  answer  to  the  suit  filed 
against  them  by  Huree  Mohun,  they  swore 
that  a  paper  purporting  to  be  a  will  of 
Muthooranath,  and  of  which  they  annexed 
a  translation,  was  wholly  in  the  hand- 
writing of  Muthooranath.  That  would  be 
evidence    against    Golucknath    and    those 
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claiming  tiirough  him  as  his  heirs  that  such  ' 
a  document  reallv  did  exist.  ! 

Whether  it  was  aclually  executed  or  so  far 
completed  as  to  become  a  will,  it  is  not 
material  now  to  consider,  because,  whether  it 
was  a  will  or  not,  it  was  a  paper  declared  by 
Golucknvith  to  be  in  the  handwriting  of 
Muthooranath,  in  which  he  declared  that  he 
had  authorized  his  wife  to  adopt  a  son. 

It  is  saiJ,  both  as  regards  this  paper  and 
ihe  alleged  will  of  1239,  that  there  was  a 
clause  in  it  stating  that  three  copies  had  been 
deposited  in  ceilain  places,  and  that  those 
copies  were  not  forthcoming.  That  remark 
might  have  been  material  if  the  question  had 
been  whether  Muthooranath  had  so  far  com- 
pleted the  paper  "as  to  constitute  it  his  will. 
The  fact  of  his  not  having  made  the  deposit 
of  the  copies  as  stated  might  possibly  have 
been  used  as  an  argument  to  show  that  he 
had  not  completed  the  will,  but  was  merely 
preparing  it.  The  copies  could  not  be  de- 
posited whilst  the  will  was  in  a  state  of  pre- 
paration, and  not  complete  as  a  testamentary 
disposition  ;  but  it  is  immaterial  when  we 
look  at  the  paper  merely  as  a  writing  un- 
der Muthooranath's  hand,  in  which  he  de- 
clared, not  that  by  that  instrument  he  gave 
his  wife  po.ver  to  adopt,  but  that  he  had 
ah'eady  given  her  such  a  power.  The  paper 
would  be  evidence  of  a  declaration  of  fact, 
though  not  complete  as  a  testamentary  dispo- 
sition. As  against  Golucknath's  heirs,  the 
non-provluciion  of  any  of  those  copies  is  not 
material,  for  the  paper  was  produced  by 
(lolucknath,  and  sworn  to  by  him  lobe  in  the 
handwriting  of  i\rudiooranath. 

We  are  not  prepared  to  say  that  a  power 
to  adopt  may  not  be  proved  by  the  widow 
alone  without  the  corroboraMon  of  other 
witnesses.  It  is  not  material  in  this  case  to 
decide  that  point,  for  \\\c  widow  is  corrobo- 
rated by  the  paper  of  1237.  whether  it 
operated  as  a  will  or  not  ;  and  it. is  unneces- 
sary, therefore,  to  consider  whether  Muthoor- 
anath ever  did  see  or  sign  the  alleged  will 
of  1239,  or  give  insfructions  for  it,  or  was 
aware  of  the  paper  alleged  to  be  the  will  of 
1239. 

It  appears  to  me  that  the  plaintiff  has  fail- 
ed to  shov  that  the  widow  had  no  authority 
to  adopt,  and  that  the  defendants  have  prov- 
ed that  the  widow  had  such  authority. 

It  should  be  borne  in  mind  thaf,as  regards 
an  adoption  by  a  widow  in  Bengal,  it  is 
against  her  temporal  interests,  inasmuch  as 
it  deprives  her  of  her  inheritance. 


With  regard  to  the  2nd  issue*  whether 
Radhanath  was  legally  adopted,  it  is  import- 
ant to  remark  that  the  father  of  the  boy 
who  was  given  in  adoption  was  not  called  in 
the  former  suit  to  prove  that  he  did  sell  tlie 
boy,  and  only  one  of  the  witnesses  who 
were  called  in  this  suit  was  called  on  the 
former  occasion.  The  father  of  the  boy  broke 
down  in  that  p:irt  of  his  evidence  in  which 
he  attempted  to  s-how  thai  no  ceremonies 
had  been  per f 01  mod.  Tr^e  other  witness 
sa'd  that  he  believe  1  the  boy  had  been  s  >ki 
for  Rupees  700  ;  whereas  the  father  saiti  it 
was  for  Rupees  550  We  do  not  think  that 
the  plaintiff  has  made  out  that  Radhannth 
was  not  legally  adopted  ;  and  whatever  the 
form  of  the  issue,  it  appeais  to  us  that  the 
onus  lay  upon  him  10  prove  satisfactorily  tu 
the  Court  that  the  proper  forms  and  ccrc- 
Hionies  had  not  been  gone  through,  before  he- 
can  ask  the  Court  to  declare  that  an  adop- 
tion which  had  been  upheld  by  the  Suddcr 
Court  in  a  suit  in  which  the  plaintiff  was  a 
party  was  an  invalid  adoption. 

Further,  it  appears  that  the  plaintiff  him- 
self must  have  been  under  some  impression 
that  there  was  a  valid  adoption,  because  in 
the  suit  for  the  certificate  he,  who  up  to  the 
time  of  the  commencement  of  this  suit  in 
1861  seems  to  have  considered  that  he  was 
the  reversionary  heir  of  Golucknatb.  set  up 
as  a  ground  of  defence  to  the  plaintifl*s  ap- 
plication for  a  certificate  that  he  had  pur- 
chased from  Golucknath's  widow,  not  that  he 
had  purchased  the  widow's  interest  (for  that 
would  be  no  answer  to  the  certificate),  but 
that  he  had  purchased  from  the  widow  that 
which  was  a  bar  to  the  certificate,  namely, 
the  interest  of  the  reversionary  heir.  If  he 
believed  that  he  was  the  reversionary  heir, 
there  was  no  necessity  for. his  purchasing, 
unless  he  believed  that  there  were  grounds 
upon  which  the  validity  of  the  adoption 
might  be  set  up. 

We  should  have  added  that  one  of  the 
plaintiff's  own  witnesbcs  says  that  Radhanalh 
was  legally  adopted. 

Upon  the  whole,  it  appears  to  us  that 
both  the  issues  ought  to  be  found  for  the 
defendant  ;  that  the  widow  had  power  to 
adopt ;  and  that  Radhanalh  was  legally  adopt- 
ed. Further,  if  it  were  necessary,  we  should 
hold  that  the  plaintiff,  whether  ihe  adoption 
was  valid  or  not,  has  no  right  to  a  declaratory 
decree. 

The  decree  of  the  Lower  Court  will  be 
reversed  except  so  far  as  it  orders  the  plaint- 
iff to  pay  the  costs  of  Juggodumba  Dossee 
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and  (Jobind  Monee  Dossee,  and  a  decree  will 
be  given  for  the  female  defendants  with  costs 
of  ihe  defendant  Brojoraj  Kishoree  in  jhe 
Lo\ver  Court,  and  the  costs  of  this  appeal. 


The  i6ih  April  1868. 


Present 


The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 


Hindoo  law— Ancestral  property — Joint  owner- 
ship of  father  and  son— Legal  necessity  for 
sale. 


Case  No.  114  of  1867.  -* 

Rc^itlijr  Appeal  from  a  decision  passed  by 
ihf  Principal  S udder  Ameen  of  Bhaitgul- 
por^j  dated  21  si  December  iSbO. 

Kantoo  Lall  and  another  (Plaintiffs), 
Appellants, 

versus 


Greedharee  Lall  and  others  (Defendants), 

Respondents, 

Mr,    R.    E.    Twidale    and    Baboo     Hem 
Ch under  Banerjee  for  Appellants. 

Dxihoos  yuggodanund  Mookerjee,  Unnoda 
Per  shad  Banerjee,  Romesh  Ch  under 
Milter,  Nil  Mad/nib  Rose,  Shib  Dyal 
Banerjee,  Oopendur  Chunder  Bose, 
Rajendur  Coomar  Rose,  ami  Ihvarka- 
iiath  Mooticrjce  for  Respondents. 

I'nder  the  Mithlla  law,  as  expountU-d  l>y  tli  t  I'iimla 
Ctjintamoni,  and  supplemented  where  deficient  by  the 
>1tlakshara,  a  son  has  ownership  in  ancestral  property 
fT«n  durlnjj  his  father's  lifetime ;  and  such  ownership 
accrues  on  the  son's  hirth,  from  which  period  the  father 
and  son  are  joinl-owncrs. 

The  existence  of  a  decree  against  the  father  is  not 
¥>uflBcient  evidence  of  the  necessity  for  his  selllnj,^  his 
son's  interest  in  ancestral  property. 

«• 

yackson,  y, — The  plaintiffs  in  this  suit  are 
Kantoo  Lai  and  Mussamut  Dilaree  Kooer, 


mother  of  her  minor  son  Mohabeer  Pershad. 
They  claim  to  recover  certain  estates,  ances- 
tral property,  which  the  fathers  of  Kantoo 
Lall  and  Mohabeer  Pershad  have  alienated. 
The  fathers  Bhikaree  Lall  and  Bujrung 
Siihai  are  still  alive,  and  are  parties  to  the 
suit.  The  defendants  are  the  purchasers 
from  the  fathers  of  the  landed  estates  in 
question. 

The  plaintilTs  allege  that  the  sales  by  their 
fathers  of  th^*  ancestral  estates  were  caused 
by  the  reckless  extravagant  way  in  which 
their  fathers  lived,  and  that  the  money 
raised  upon  these  sales,  and  that  the  loans, 
to  pay  off  which  some  of  the  sales  were 
had  recourse  to,  were  expended  on  immoral 
purposes,  and  that  such  sales  are  invalid  as 
against  ihem  (the  plaintiffs),  unless  special 
grounds  o^  nece-^sity  can  be  made  out  to 
support  them. 

The  defendants,  on  the  other  hand,  state 
that  the  sales  were  justified  by  the  necessities 
of  the  family,  and  that  many  of  them  were 
held  in  execution  of  decree. 

The  Principal  Sudder  Ameen  has  dismiss- 
ed the  plaintiffs'  suit,  except  as  to  7  beegahs 
of  one  estate. 

It  is  admitted  that  "the  law  which  will 
govern  this  case  is  the  Mithila  law. 

The  first  question  which  is  raised  before 
us  relates  to  the  status  of  the  son  as  regards 
ancestral  landed  estate  inherited  by  his 
father  from  his  grandfather  under  the 
Mithila  law,  and  it  was  contended  by  the 
plaintiffs'  vakeel  that,  as  regards  such  estate, 
the  son  is  from  his  birth  co-owner  with  the 
father,  and  the  father,  except  on  pressing 
necessity,  and  for  certain  special  reasons 
only,  cannot  alienate  such  estate.  It  is  admit- 
ted that  the  Court  must  look  to  the  Vivada 
Chintarnoni  to  ascertain  the  Mithila  law 
current  on  this  point,  and  passages  in  that 
commentary  have  been  referred  to  in  the 
course  of  the  argument.  It  is  clear  that  that 
commentary  docs  not  lay  down  the  law  on 
the  point  in  the  same  precise  terms  as  either 
ti\e  Mitakshara  or  the  Dyabhaga.  We  are 
not  shown  that  it  is  anywhere  distinctly 
declared  in  that  commentary,  as  it  is  in  the 
Mitakshara,  that  the  son's  right  to  ancestral 
property  accrues  upon  his  birth,  or  that 
he  is  from  his  birth  cc-owner  with  his  father 
in  such  property,  or  that  he<:an  call  upon  his 
father  at  any  time  to  divide  such  property 
with  him.  The  son's  rights  in  ancestral 
[properly  are,  therefore,  not  distinctly  placed 
in  such  high  terms  bv  the  Mithila  law  as 
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by  the  Mitakshara.  But  there  are  passages 
in  the  Chapter  on  partition  of  property 
during  the  lifetime  of  the  father,  which 
certainly  tend  to  the  conclusion  that  the 
right  of  the  father  to  deal  with  ancestral 
property  in  the  lifetime  of  his  son  is  li- 
mited. It  is  laid  down  that  "  self-acquired 
**  properly  shall  be  divided  equally  or  un- 
"  equally,  or  not  divided  at  all,  according 
"  to  the  father's  pleasure.  The  partition 
"  of  such  property  depends  entirely  on  his 
**  own  will,  for  the  sons  have  no  owner^ 
**  ship  therein."  It  is  argued  from  ihis 
that  there  is  certain  property  in  which  the 
sons  have  ownership,  and  that  that  proper- 
ty must  be  ancestral  property.  This  pas- 
sage would  show  that,  whenever  the  right 
of  the  son  may  accrue,  there  is  certain  pro- 
perty in  which  the  son  has,  even  during  his 
father's  lifetime,  an  ownership;  and  looking 
10  the  analogy  of  the  Hindoo  law  as  laid 
down  in  the  Mitakshara,  and  to  the  admitted 
fact  that,  on  points  where  the  Vivada 
Chintamoni  is  silent,  the  Mitakshara  is  to 
be  taken  as  a  guide,  we  think  that  that 
property  is  ancestral  property  which  has 
devolved  to  the  father  and  the  son  from  the 
grandfather.     , 

•  But  the  question  still  remains  what  de- 
scription of  ownership  a  son  possesses  in 
such  properly.  If  he  is  unable  to  compel 
his  father  to  divide  such  property  with 
him  during  his  father's  lifetime,  his  owner- 
ship, though  inherent  in  him  from  his  birth, 
may  not  actually  come  into  force  until  his 
father's  death.  There  is  no  direct  clause 
in  the  Vivada  Chintamoni  which  allows  a 
son  to  force  his  father  to  a  partition  of 
ancestral  property  in  his  father's  lifetime. 
The  clause  above  alluded  to  declares  the 
father's  power  to  divide  his  properly  among 
his  sons  during  his  lifetime,  and  points  out 
that,  as  regards  ceitain  property,  the  father  is 
his  own  master,  and  can  act  as  he  pleases. 
As  regards  ancestral  landed  property,  he 
does  not  possess  the  same  right,  because  the 
son  has  an  ownership  in  such  property. 

For  the  purposes  of  this  suit,  however,  it 
is  necessary  also  lo  determine  at  what  time 
the  ownership  of  the  son  commences — whe- 
ther at  his  birth  or  after  a  partition  has  been 
made  either  with  the  consent  of  the  father 
or  against  his  consent.  The  Vivada  Chinla- 
moni  not  laying  down  any  rule  upon  the 
point,  we  must  decide  this  point  also  on  the 
Mitakshara;  and  there  it  is  laid  down  that 
the  ownership  accrues  on  the  son's  birth, 
and  that  the  son  and  father  are  joint-owners 


in  such  property  from  the  son's  birth  ;  and 
it  has  been  held  by  several  Benches  of  this 
Court,  after  some  difference  of  opinion,  that 
the  son  can  compel  his  father  to  divide  such 
property  whenever  he  pleases.  Applying 
these  principles  to  this  case,  the  sons  may, 
we  think,  be  considered  in  this  case  to  be 
suing  to  obtain  their  share  of  their  grand- 
fathers' property.  The  fathers  are  parties 
to  the  suit  as  defendants,  though,  as  ibey 
have  alienated  the  estates,  they  do  not 
oppose  the  sons.  However  repugnant  at 
first  sight  it  may  appear  to  principles  of 
justice  and  equity  that  the  sons  should  be 
allowed  to  recover  landed  estates  which  the 
fathers  have  sold,  still,  if  the  right  of  the 
father  to  sell  any  portion  of  such  estate  can 
be  questioned  under  the  law,  and  the  right 
of  the  son  to  a  portion  of  such  estate  is 
•clear  under  that  law,  the  sons  must  recover. 
There  are  certain  circumstances  in  this  case 
which  go  to  show  that  the  purchasers  from 
the  father  were  aware  that  their  title  to  the 
estates  they  purchased  was  not  a  valid  title, 
the  purchasers  having  allowed  some  of  the 
estates  to  fall  into  arrears  of  Government 
revenue,  and  having  re-purchased  them  nn- 
der  a  new  tiile,  hoping  thereby  to  cover  the 
defects  of  the  title  gained  by  the  first  pur- 
chase. If  the  defendants  weie  then  ac- 
quainted with  the  defect  in  their  title,  and 
purchased  with  such  knowledge,  there  can 
be  little  doubt  that  the  consideration  for 
such  purchases  was  proportioned  to  the  risk 
they  ran  as  to  their  title  being  aftemards 
declared  invalid. 

There  seems  to  be  no  sufficient  evi- 
dence that  the  monev  for  which  the  cs- 
'  tales  were  sold  was,  as  alleged  by  the  plaint- 
ifTs,  expended  in  immoral  purposes.  l*hcre 
is  no  distinct  evidence  as  to  what  was  the 
income  of  the  plaintiffs'  fathers.  One  of 
ihem  is  said  to  have  been  a  Seiishtadar  in 
the  Purneah  Civil  Court.  It  is  not  even  , 
stated  in  the  evidence  whether  the  whole  of  ' 
the  landed  estate  has  been  dissipated,  but  it  j 
has  been  in  the  argiunent  before  us  mention-  ] 
ed  that  that  has  been  the  effect  of  the  sales, 
so  much  so  that,  even  the  family-house  has 
been  disposed  of,  and  there  has  not  been 
any  direct  contradiction  of  the  fact  by  the 
pleaders  of  the  defendant.  Several  of  the 
sales  which  have  taken  place  have  been  in 
execution  of  decrees,  the  decrees  onlv  show- 
ing  that  the  fathers  had  incurred  debts.  The 
purchaser-defendants  allege  that  the  exist- 
ence of  these  decrees  is  sufficient  to  support 
their  case,  that  there  was  a  necessity  for  the 
sale,  and  that  they  cannot  be  required  to  go 
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behind  the  decrees  and   the  facts  apparent 
on  the  face  of  the  litigation,  and  to  point  out 
the  exact  mode  in  which  the  sums  borrowed 
by  the  fathers  were  spent.     In  favor  of  this 
contention,  we  are  referred  to  a  decision  of 
the  S udder  Court,  and  to  a  precedent,  Week- 
ly Reporter,  Volume  VL,  page  149,  Mussa- 
mut  Blioorna  Kooer  and  others.     It  seems 
by  the  last  decision  that  the  Judges  did  not 
consider  the  existence  of  the  decrees  alone  . 
10  be   a  sufficient  justification  for  the  sale.  , 
They  went  on  to  looK  to  the  rest  of   the  , 
evidence  regarding  the  sales,  and  came  to  the 
conclusion  that  the  father  and  the  purchasers  \ 
had    both    acted    bond  fide,    and    that   the 
money  for  which  the  sales  were   ultimately 
incurred  was  not  spent  in  dissipation  and  ex- 
travagance.    But  there  was  in  that  case  evi- 
dence that  large  sums  of  money  were  requir- 
ed for  special  purposes  for  the  benefit  of  the 
family.     There  is  no  evidence  to  that  effect 
in  this  case.     The  purchasers  in   that  case 
were,    therefore,    able   to   justify  their  pur- 
chases, not  only  on  the  ground  of  ihe  decrees, 
bat   also  upon  other  evidence.     As  to  the 
decrees  in  this  case,  they  certainly  afford  no  1 
sufficient  evidence  as  to  the  necessity  of  the  ' 
sales  by  the  fathers  of  their  sons'  interests  ' 
in  the  properly.     The  purchaser  at  a  sale  in 
execution  of  decree  purchases  only  the  rights  { 
and  interests  of  the  person  whose  property  ; 
is   put   up   for   sale.      If    his    interests   are 
limited  except  under  certain  contingencies,  I 
the  purchaser  must  be  prepared    to   prove  i 
those  contingencies,  if  he  is  desirous  to  make 
out  that  under  the  sale  anything  more  than 
tbe  interests  of  the  debtors  passed  to  him. 
la  the  present  case,  there  is  no  evidence 
to  show  that  the  fathers  required  to  raise 
money  for  any  pressing  necessity  for  the  be- 
nefit of  the  family.   All  that  is  proved  is,  that 
the  money  was  obtained  from  time  to  time 
far  beyond  the  income  of  the  parties,  and  to 
that  extent  thai  the  whole  ancestral  estate, 


as  well  as  ajicestral  house,    was  ultimately 
alienated. 
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The  i6ih  April  1868. 

Present: 

The  Ilon'ble  J.  B.  Phear  and  C.  llobhouse, 

Judges. 

Jurisdiction— Review  after  special  appeal— Cor- 
rection of  clerical  error— Alteration  of  award 
of  costs. 

Cases  Xos.  9  and  10  of  1S68. 

flJiscellaneous  Regular  Appeals  from  an  or- 
der passed  hv  ihe  Principal  S udder  Ameen 
of  Nuddea,  dated  the  10th  August  i86y. 

(Jomanund  Roy,  Appellant, 

versus 

Maharajah  Suiiish  Chunder  Roy, 
Respondent, 

Baboo  Tarucknath  Sein  for  Appellant. 

Baboo  Bhugobutty  Churn  Ghose  for 
Respondent. 

A  Lower  Appellate  Court  has  a  right  to  grant  a  review 
of  its  own  judgment  for  the  purpose  of  correcting  a 
clerical  error,  even  after  a  special  appeal  from  its  deci- 
sion has  been  heard  and  determined  by  the  High  Court. 

A  Lower  Appellate  Court  has  no  jurisdiction  to  re- 
view its  own  judgment  so  as  to  modify  its  substance,  as 
for  example  to  alter  an  award  of  costs,  after  a  special 
appeal  from  its  decision  has  been  heard  and  determined 
by  the  High  Court. 

Phear,  J. — These  two  cases,  9  and  10, 
came  originally  into  the  Lower  Appellate 
Court  as  appeals  brought  by  two  different 
parties  to  the  same  suit.  The  decisions 
given  in  these  two  cases  were,  as  we  un- 
derstand, specially  appealed  against  to  the 
High  Court.  The  special  appeals  were  each 
of  them  admitted,  heard,  and  final  decisions 
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Mere  passed  in  them.  After  this,  the  Maha- 
rajah, defendant  in  the  original  suit  and  a 
parly  in  both  the  appeals,  made  application 
to  the  Lower  Appellate  Court  for  a  review  of 
each  of  its  two  iudfrmenls.  In  the  case  novr 
numbered  lo,  he  applied  for  a  review  on 
the  ground  that  the  judgment  of  the  Appel- 
late Court  awarded  costs  to  the  plaintiff  (ap- 
pellant), whereas,  in  fact,  the  plaintiff  was 
resporident,  and  it  was  the  Maharajah  (de- 
fendant) who  was  the  appellant.  It  seems 
that,  on  this  application  for  review,  the  Lower 
Appellate  Court  was  convinced  that  this  was, 
in  reality,  a  ii\ere  clerical  error,  and  that  the 
award  of  costs  intended  to  have  been  made 
was  to  the  defendant  (appellant).  It,  there- 
fore, granted  the  icview,  and  rectified  its 
original  judgment  in  that  particular. 

It  is  now  objected  on  regular  appeal  that 
the  Lower  Appellate  Court  had  no  jurisdic- 
tion to  entertain  and  grant  that  review, 
and  the  argument  has  been  mainly  based 
upon  a  late  ruling  of  this  Court,  which  is 
reported  in  Wyman's  Reports,  Volume  V., 
page  195.*  It  appears  to  us,  however,  that 
this  case  does  not  come  within  the  scope  of 
operation  of  that  decision,  but  is  strictly  one 
of  those  which  was  referred  to  bv  the  Court 
in  the  course  of  its  judgment,  when  it  said  : 
"  This  decision  does  not  in  any  way  touch 
*'  the  right  which  I  presume  to  be  incident  to 
"  every  Court  to  correct  its  formal  records  in 
*'  such  a  way,  if  needed,  as  will  make  them 
**  represent  truly  the  decision  which  was 
**  intended  to  be  judicially  expressed  when 
**  the  decision  was  delivered.  In  this  way 
*'  blunders  of  the  pen  may  be  set  right." 

We  think,  therefore,  that  the  Lower 
Appellate  Court  was  right,  when  it  arrived 
at  the  conclusion  that  a  cleiical  error  of 
this  kind  had  reallv  been  made,  to  rec- 
tify  it  in  the  way  in  which  it  has  done. 
Consequently,  the  appeal  No.  10  ought  lo  be 
dismissed  with  costs. 

No.  9  stands  somewhat  upon  a  different 
footing.  1  he  Maharajah's  application  for 
review  was  there  placed  upon  the  ground 
that  no  mention  of  his  costs  had  been  made 
in  the  original  decision  of  the  Appellate 
Court,  that  this  was  an  error,  and  ought 
to  be  corrected.  As  far  as  we  can  under- 
stand the  decision  of  the  Principal  Sudder 
Ameen,  as  it  has  been  translated  to  us  by 
the  vakeel  for  the  Maharajah,  the  absence 
of   any   mention   of   the  Maharajah's  costs 

"^  SeelX.  W.  R.,  p.  301. 


occurs  in  the  original  judgment  itself,  and 
not  merely  in  the  decretal  order  which  was 
drawn  up  in  pursuance  thereof.  There  was 
nothing  whatever  to  show  that  the  Court 
intended,  at  the  time  of  giving  the  judg- 
ment, to  award  costs  to  the  Maharajaii,  and 
certainly  not  that  the  Court  intended  lo 
award  such  costs  to  be  paid  by  the  Mahara- 
jah's co-res{;ondent.  Indeed,  had  it  been 
so,  it  seems  to  us  that  it  might  well  have  been 
made  matter  for  special  appeal  to  the  High 
Court,  Consequently,  wc  are  of  opinion 
that  the  ground  of  review  in  this  case  lb 
very  different  from  that  in  No.  10,  that 
it  really  go^s  to  trhe  substance  of  the  judg- 
ment, and  docs  not  merely  seek  a  rectifica- 
tion of  the  decree  so  as  to  make  it  accord 
with  the  judgment.  It  falls  within  the 
reason  of  the  judgment  which  we  have 
^Iready  referr^ed  lo,  reported  in  Wyman's 
Reports:  and  we  think  that  we  ought  to 
follow  that  decision,  and  hold  this  to  be  a 
review  which  the  Lower  Appellate  Conrt 
had  no  jurisdiction  to  entertain,  after  the 
special  appeal  had  been  admitted,  heard, 
and  determined  in  the  High  Conn.  For 
this  reason,  we  think  that  this  appeal  should 
be  decreed,  and  the  review-order  of  the  Lower 
Appellate  Court  reversed  with  costs  in  both 
Courts. 


The  i7ih  April  1S6S. 

Present  : 

The  Hon'blc  L.  S.  Jackson  and  Dwarkanaih 

Milter,  Judges, 

Jurisdiction— Appellate  Court. 

Case  No.  1863  of  1867. 

Special  Appeal  from  a  decision  f/assed  hy  the 
Judge  of  Beerbhoom,  dated  the  ^th  De- 
cern be  f  J 8 66,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis- 
trict^ dated  the  lyth  March  1866. 

Kritartho  ^loyee  Debia  (Plaintiff"), 
Appellant, 

versus 

Kheltcrnath  Sircar  and  oihers  (Defendants), 

Respondents, 
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Baboo  Nil  Mad  hub  Se:n  for  Appellant. 
No  one  for  Respondents. 

Where  a  Gvil  Court's  judgment,  which  makes  defend- 
ants separately  liable,  proceeds  on  ground  common  to 
all  the  defendants,  it  may  be  reversed  by  the  Appellate 
Coart  oa  the  appeal  of  some  of  the  defendants. 

Jackson,  J. — The  sole  ground  of  special 
appeal  in^is  case  was  that  the  Lower  Appel- 
late Court  was  not  competent,  on  the  appeal 
of  some  of  the  defendants,  to  reverse  a  judg- 
ment of  the  Moonsiif  which  made  the  defend- 
ants separately  liable.  This,  however,  is 
in  direct  contravention  of  Section  337. 
The  decision  of  the  Court  proceeded  on  a 
ground  common  to  all  the  defendants, 
namely,  that  the  plaintiff  had  a  title  whith 
enabled  her  to  recover,  and  the  Lower 
Appellate  Court,  having  reversed  the  deci- 
sion on  that  point,  was  clearly  competent  to 
do  so. in  favor  of  all  the  defendants. 

We  dismiss  this  appeal,  but  without 
costs,  no  one  having  appeared  for  the 
respondents. 


The  17th  April  1868. 

Present : 

The  Hpn'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Mesoe-profits— Ezpendittirei  by  trespasser,  of 

cfipitaL 

Case  No.  18  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  the  24-Pergunnahs^ 
dated  the  rst  November  i86y,  reversing 
an  order  passed  by  the  Sudder  Ameen 
of  that  District^  dated  the  ^th  February 
1867, 

Sreenath  Bose  (Decree-holder), 
Appellant^ 

versus 

Nobin  Chunder  Bose  (Judgment-debtor), 

Respondent, 

Baboos  Mohendro  Lall  Shome  and  Pearee 
Mohun  Mookerjet  for  Appellant. 

VoL  IX. 


Baboos     Unnoda     Pershad     Banerjee    and 
Tarucknath  Butt  for  Respondent. 

Where  a  party  is  decreed  entitled  to  mesne-profits,  the 
trespasser  cannot  be  allowed  to  urg^e  that  ths  owner 
would  not  have  realized  as  much  from  the  land  as  he 
(the  trespasser)  did ;  but  if  he  had  obtained  extraordinary 
profits  by  the  expenditure  of  capital  on  the  land,  al* 
lowance  should  be  made  for  such  expenditure. 

Phear y  J, — The  only  question  before  us  in 
this  case  is,  whether  or  not  the  Judge  of  the 
Lower  Appellate  Court  has  estimated  mesne- 
profits  by  a  proper  standard.  It  appears 
that  the  first  Court  decided  that  the  amount 
to  be  decreed  for  mesne-proiits  was  the 
actual  amount  realized  by  the  wrong-doer 
while  in  possession.  The  Judge  reversed 
that  decision,  holding  that  the  plaintiff  was 
not  entitled  to  profits  which  the  defendant 
obtained  from  the  land  if  they  were  obtained 
by  the  use  of  labor,  energy,  and  influence 
employed  by  the  defendant,  which  the  plaint- 
iff would  not  have  employed.  He  accord- 
ingly remanded  the  case  to  the  Sudder 
Ameen,  in  order  that  he  might  ascertain  the 
amount  of  the  profits  as  rent  which  would 
have  been  realized  from  the  land  if  leased  out 
at  the  same  rent  as  the  neighbouring  land. 

It  seems  to  me  that  this  question  is  really 
concluded  by  the  decisions  which  have  been 
passed  by  a  Full  Bench  and  by  a  Division 
Bench  of  this  Court.     Mesne-profits  are  of 
the  nature  of  damages  given  in  order  to  reim- 
burse the  owner  of  the  land  for  the  loss 
which  he  has  sustained  in  consequence  of  his 
having  been   wrongfully   kept  out  of  pos- 
session.   Now,  this  loss  must  generally  be 
measured  by  the  actual  profits  arising  from 
the  usufruct  of  the  land  during  that  time. 
Certainly,  it  appears  to  me  that  the  wrong- 
doer cannot  be  heard  to  say  that  these  pro- 
fits do  not  represent   the  owner's  loss.     It 
does  not   lie   in   his  mouth  to  say  that  the 
owner  would   not   have   realized   as  much 
from  the  land  as  he,  the  trespasser,  did.     No 
doubt,  it  may  be  that  the  loss  to  the  owner 
would  be  greater  than  the  actual  produce 
during  dispossession ;  as,  for  instance,  in  the 
case  where  the  wrong-doer,   while  in  pos- 
session, chose  to  let  land  remain  waste  and 
unfruitful    which   was    capable  of   yielding 
profit.     And    we    think    that    these    alter- 
natives are  pointed  at  in  the  judgment  of 
the   Full   Bench    delivered    by    the    Chief 
Justice,   and   reported  in  the    Full  Bench 
Cases,  the  Special  Number  of  Mr.  Suther- 
land's Weekly  Reporter,  page  40.    The  Chief 
Justice  says :  "  We  are  clearly  of  opinion 
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''  that,  when  a  party  is  declared  entitled  to 
**  a  decree  for  mesne-profits,  he  is  entitled 
**  to  recover  as  those  profits  such  sums  as 
*'  may  have  been  collected  and  appropriated 
"  by  others  in  wrongful  possession,  or  such 
"  sums  as  he  (the  party  ousted  wrong- 
"  fully)  would  have  collected  had  he  been  in 
"  possession,  and  which  he  was  prevented 
"  from  collecting  by  having  been  kept 
"  wrongfully  out  of  possession."  This  last  is 
the  alternative  to  be  taken  in  the  event  of 
the  first-mentioned  profits  being  less 
than  the  second,  and  we  think  the  same  view 
was  adopted  by  the  learned  Judges  who 
decided  the  case  reported  in  Volume  VIII.  of 
the  Weekly  Reporter,  page  103.  In  the  case 
before  us  it  seems  to  be  admitted  that  the 
wrong-doer  has  obtained  extraordinary  profits 
out  of  the  lands,  but  also  that  he  has  ob- 
tained them  by  the  expenditure  of  certain 
capital. 

Under  these  circumstances,  the  remand- 
order  of  the  Judge  must  be  reversed,  and  the 
case  must  go  back  to  the  Lower  Appellate 
Court,  in  order  that  that  Court  may  ascertain 
what  was  the  amount  of  net  profit  actually 
received  by  the  defendant,  after  making  due 
allowance  for  such  expenditure  as  may  have 
been  incurred  in  order  to  obtain  those  profits. 
The  special  appellant  must  have  the  costs  of 
the  special  appeal. 


Baboos  Gopal  Lall  Miiter  and    Gopeenaih 
Mookerjee  for  Appellants. 

Baboo  Sreenath  Banerjee  for  Respondents. 


The  17th  April  1868. 

Present : 

The  Hon'ble  G.  Loch  and  J.  B.  Phear, 

Judges, 

Intervention—Section  269,  Act  VIII.,  1859— 

Limitation. 

Cases  Nos.  2270,  2271,  and  2272  of  1867. 

Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Aineen  of  Chiiia- 
gong,  dated  the  i6th  Jtily  i86y,  reversing 
a  decision  passed  by  the  Moonsiff  of  that 
District^  dated  the  *jth  June  r866. 

Deen  Dyal  Burmo  Doss  and  others  (Defend- 
ants), Appellants^ 

versus 

Poran  Dass  and  others  (PlaintilTs), 
Respondents. 


An  attachment  having  been  made  in  execution  of  a 
decree  for  rent,  an  intervener  claimed  the  land  as  raort- 
eag^ed  to  himself,  but  his  application  was  rejected,  and 
he  was  directed  by  the  Collector  to  brin^  his  objection, 
if  he  had  any,  under  Section  269,  Act  VIII.  of  1859. 

Held  that  he  was  not  bound  to  do  so,  and  his  omis- 
sion did  not  bar  his  right  to  bring  a  suit  to  establisli 
the  validity  of  the  mortgages  under  which  he  claimed, 
provided  it  was  brought  within  the  period  permitted  by 
Act  XIV.,  1859. 


Loch,  J. — Khi'ria  BiBEE  had  a  decree  for 
rent  against  HedayutooUah,  and  in  execution 
attached  and  sold  a  tenure  alleged  to  belong 
to  him  other  than  that  upon  which  the 
arrears  accrued.  The  auction- purchaser  is 
itow  represented  by  the  special  appellants. 
When  the  attachment  was  made,  plaintiff 
claimed  the  lands  in  dispute  in  these  cases 
as  having  heen  mortgaged  to  him  partly  by 
Ameenoollah,  the  brother  of  Hedayutoollah, 
and  by  Buduroonissa,  the  wife  of  Ameen- 
oollah, and  also  by  HedayutooUah.  His  ap- 
plication was  rejected,  and  he  was  directed 
to  bring  his  objection,  if  he  had  any,  under 
Section  269  of  Ad  VIII.  of  1859.  The  sale 
took  place,  and  the  auction-purchaser  took 
possession,  but  plaintiff  made  no  application 
under  the  Section  indicated,  and  now  seeks 
in  the  present  suits  to  establish  the  validity 
of  the  mortgages  acquired  from  the  patties 
mentioned  above. 

The  first  Court  held  that  the  mortgages 
taken  from  Ameenoollah  and  Buduroonissa 
were  valid,  but  the  Moonsiff  rejected  those 
taken  from  the  judgment-debtor  Hedayut- 
ooUah as  being  collusive. 

The  Lower  Appellate  Court  considered  that 
the  mortgages  given  by  HedayutooUah  were 
as  good  as  those  given  by  Ameenoollah  and 
Buduroonissa ;  that  the  mortgagors  Ameen- 
oollah and  Buduroonissa  were  in  possession, 
which  the  defendant  had  denied ;  and  he  held 
that  the  auction-purchaser  had  purchased 
subject  to  the  plaintiff's  mortgage. 

In  special  appeal  it  is  pleaded  that  the 
suit  is  barred  by  limitation,  inasmuch  as  it 
was  not  brought  within  one  year  from  the 
date  of  the  Collector's  order  rejecting  the 
plaintiff's  petition  of  intervention ;  that  the 
onus  has  been  wrongly  thrown  on  the  de- 
fendant;   that  the  petition,  on  which    the 


i868,] 


Civil 


THE   WEKKLY    RKPORTKR. 


Hu  lings. 


475 


Principal  Sudder  Aroeen  relies  in  support 
of  his  view  that  the  property  in  question 
was  in  the  possession  of  both  the  brothers, 
relates  to  certain  ancestral  property,  and  till 
it  be  shown  that  the  property  in  this  suit  is 
ancestral,  the  statements  made  in  that  peti- 
tion cannot  be  applied  to  it;  that  the  Prin- 
cipal Sudder  Ameen  is  also  wrong  in  the 
conclusion  he  has  come  to  from  the  terms  of 
the  bill  of  sale ;  the  bill  sets  forth  that  the 
right  and  interest  of  the  debtor  are  sold,  and 
the  Principal  Sudder  Ameen  concludes  that, 
because  those  terms  are  used,  there  must  be 
acme  partner,  and  that  partner  Ameenoollah  ; 
that  the  Principal  Sudder  Ameen,  though  he 
has  held  the  mortgages  given  by  Hedayutoof- 
lab  to  be  valid,  has  pronounced  no  opinion  on 
those  given  by  Ameenoollah  and  his  wife, 
thoogb  the  finding  of  the  first  Court  regarding 
them  was  objected  to  on  appeal ;  that  with 
regard  to  dagh  910,  which  defendant  ac- 
knowledges is  not  in  his  possession,  the 
Principal  Sudder  Ameen  has  pronounced  no 
opinion  ;  and  that  he  cannot  be  held  liable  for 
costs  in  regard  of  this  land. 

We  do  not  think  that  this  suit  is  barred 
by  limitation.  The  Collector  passed  no 
order  upon  the  plaintiff's  petition  when  he 
intervened  before  the  sale  took  place,  but 
told  him  to  proceed  under*  Section  269  of 
Act  VIII.  of  i8$9  after  the  sale  had  taken 
place,  should  his  possession  be  disturbed  by 
the  auction-purchaser.  Plaintiff  made  no  ap- 
plication under  that  Section.  He  was  not 
bonnd  to  do  so,  and  his  omission  to  do  so 
does  not  bar  bis  right  to  bring  the  present 
Bait  within  the  period  permitted  by  Act  XIV. 
of  1859  for  the  institution  of  suits  of  this 
nature.  Had  he  filed  an  objection  under  the 
nid  Section,  and  it  had  been  adjudicated 
npon,  he  would  have  been  bound  to  have 
brought  a  suit  to  set  the  order  aside  within  a 
year  from  the  date  of  such  order,  but  in  the 
absence  of  any  such  adjudication,  the  time  for 
bringing  the  suit  is  not  limited  to  one  year. 


The  17th  April  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitler,  Judges, 

Hindoo  wife's  right  to  maintenance. 

Case  No.  1874  of  1867. 

Special  Appeal  from  a  decision  passed  by 
I  he  Judge  of  Beerhhooniy  dated  the  joth 
April  i86jy  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District , 
dated  the  12th  May  1866. 

Nitye  Laha  (Defendant),  Appellant, 

versus 

_  «        _  

Soondaree  Dossee  (Plaintiff),  Respondent, 

Baboo  Tarucknath  Dutt  for  Appellant. 
No  one  for  Respondent. 

Where  a  Hindoo  wife  had  left  her  husband's  house 
and  carried  on  an  independent  callinjjf,  and  the  husband 
did  not  object  to  the  calltn]?  or  give  her  notice  to  return 
— Held  that,  as  she  was  desirous  of  retumingf,  and  the 
husband  declined  to  maintain  her,  she  was  entitled  to 
I  maintenance. 

!  Jackson,  J' — The  husband  in  this  case 
has  admitted  that  he  has  refused  to  receive 
his  wife  or  to  maintain  her.  In  the  Sudder 
Ameen's  Court,  he  justified  this  refusal  by 
alleging  that  she  had  led  a  profligate  life, 
and  had  returned  to  his  house  in  a  state  of 
pregnancy  by  some  other  man.  This  alle- 
gation the  Lower  Appellate  Court  finds  to 
be  untrue. 

The  ground  now  set  up  is  that  the  wife 
had  incurred  the  loss  of  her  right  to  mainte- 
nance by  reason  of  having  left  her  husband's 
house  and  carried  on  an  independent  calling, 
namely,  that  she  labored  on  the  Railway. 
It  does  not  appear  that  the  husband  objected 
to  this  calling,  or  bad  given  her  any  notice 
to  relinquish  it  and  to  return  to  his  house. 
No  authority  is  shown  to  us  that  a  Hindoo 
wife,  by  a  single  act  of  disobedience,  for- 
feits her  right  to  maintenance  for  ever. 
And  as  the  plaintiff  is  desirous  of  returning, 
and  her  husband  declines  to  maintain  her, 
we  think  that  the  Lower  Court  was  justified 
in  holding  that  she  was  entitled  to  main- 
tenance at  the  extremely  moderate  rate 
which  it  has  decreed. 
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In  coming  to  this  decision,  we,  of  course, 
as  we  are  bound  to  do,  accept  the  finding 
of  fact  by  the  Court  below  that  no  gross 
misconduct  is  shown  on  the  part  of  the 
plaintiff.  If  we  were  at  liberty  to  go  into 
evidence,  and  if  our  finding  were  othenvise, 
of  course  our  judgment  would  be  differ- 
ent. 

The  appeal  is  dismissed. 


The  17th  April  1868. 


Present : 


The  Hon'ble  L.  S.  Jackson  and  Dwarkanalh 

Mitter,  Judges, 


Enhancement  of  rent — Inconsistent  grounds — 
Clauses  2  and  3,  Section  17,  Act  X.,  1859. 


Case  No.  1894  of  1867  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom,  dated  the 
joth  May  j86^,  reversing  a  decision  pass- 
ed by  the  Deputy  Collector  of  that  Dis- 
trict, dated  the  2gth  September  1866, 

Gopeenath  Mookerjee  and  another  (Plaint- 
iffs), Appellants, 

versus 


Ram  Huree  Mundul  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Kishen 
Succa  Mookerjee  for  Appellants. 

Bahoo  Poorno  Chunder  Shome  for  Respond- 
ents. 

A  claim  to  enhancement  of  rent  on  the  basis  of 
increased  produce,  and  one  on  that  of  increased  value 
of  produce,  are  not  inconsistent  and  incompatible ;  and, 
if  they  were  one,  they  would,  not  by  being  advanced 
together,  cancel  each  other,  and  thus  neutralize  plaint- 
iff's claim  to  the  benefit  of  Clause  2,  Section  17,  Act  X. 
of  1859. 


Where  a  tenant  is  found  to  be  holding  a  greater 
quantity  of  land  than  that  for  which  rent  has  been  paid 
by  him,  and  the  excess  land  lies  within  the  laod 
originally  leased  to  him,  the  landlord  is  entitled  fo 
enhanced  rent  under  Clause  3,  Section  17,  Act  X., 
1859. 

Jackson,  J, — ^The  decision  of  the  Lower 
Appellate  Court  in  this  case  is  defective.  The 
suit  was  one  for  enhancement.  The  land- 
lord, it  seems,  relied  upon  all  three  Clauses  of 
Section  17  of  Act  X.  of  1859.  The  claim 
in  respect  of  two  of  those  Clauses  is  disposed 
of  by  the  Judge  with  extreme  brevity.  As 
to  the  first  Clause,  he  observes  that  the 
plaintiff  '*  has  offered  no  evidence  to  prove 
''the  various  points  under  Clause  i,  which 
''  it  is  essentially  necessary  he  should  do  in 
'*  order  to  establish  his  claim,  and  therefore 
'*  the  enhancement  sought  under  that  Qause 
^  is  disallowed." 

We  arc  not  sure  whether  the  Judge  in 
saying  this  meant  to  say  that  there  was  an 
entire  absence  of  proof  on  any  of  the  various 
points,  or  that  he  meant  that  the  proof 
supplied  was  not  sufficient  to  cover  alt  the 
various  points.  If  he  meant  the  latter,  iliea 
his  opinion  is  not  open  to  revision.  If  he 
meant  to  say  that  there  was  no  evidence  at 
all,  then  *he  is  wrong,  because  there  tuas 
evidence,  and  it  was  necessary  for  hiiD  to 
ascertain  whether  that  was  sufficient  to  cover 
the  various  points.  On  this  Clause  we  direct 
the  Judge  to  re-consider  his  decisicMi,  and  to 
Slate  whether,  in  his  opinion,  the  evidenc:e 
which  is  on  record  is  sufficient  to  cover  the 
various  points  or  not. 

The  plaintiff's  demand  under  the  second 
Clause  is  met  by  the  Judge  in  a  way  that 
appears  to  us  very  remarkable.  He  says : 
''  The  enhancement  is  sought  upon  Clauses 
**  1,  2,  and  3  of  Section  17.  As  claims  to 
''enhancement  on  the  basis  of  increased 
''produce  and  increased  value  of  produce 
"are  inconsistent  and  incompatible,  hence 
''the  Court  considers  that  the  plaintiff  has 
"  waived  his  claim  under  Clause  2." 

We  are  not  aware  that  such  claims  are 
incompatible.  It  may  be  that,  if  a  tenant's 
holding  were  an  island  cut  off  from  other 
lands,  and  without  the  means  of  exporting 
its  produce,  the  two  circumstances  of  increased 
productiveness  and  increased  prices  ccyuld 
not  arise  together.  But  we  have  had  no 
reason  shown  to  us  whatever,  why  land  situ- 
ated like  that  in  dispute  could  not  produce 
larger  crops,  and  why  the  tenant  could  not 
obtain  a  larger  price  for  the  same^    Bat  even 
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if  H  were  otherwise,  we  see  no  reason  why 
the  plaintiff  should  not  have  the  benefit  of 
one  or  other  of  the  conditions  of  the  Clause 
instead  of  their  being  supposed  to  cancel 
each  other. 

On  this  point  also  the  Judge  must  re-con- 
sider bis  decision,  and  determine  whether 
the  value  of  the  produce  or  the  productive 
powers  of  the  land,  or  both,  have  increased 
otherwise  than  by  the  agency  of  the 
tenant 

On  the  third  point,  namely,  whether  the 
quantity  of  the  land  held  by  the  ryot  is  in 
excess  of  that  for  which  he  pays  rent,  we 
think  the  Judge's  decision  clearly  wrong* 
tie  declares  that,  because  there  are  no  speci- 
fied boundaries  of  the  defendant's  holding, 
the  lands  in  excess  of  155  beegahs,  for  which 
a  yearly  rental  of  Rupees  222-2-127  ^^'^s 
paid,  were  lands  in  respect  of  which  ''no 
relailonship  of  landlord  and  tenant''  existed 
between  the  plaintiff  and  defendant;  and 
he  adds,  *'  in  respect  thereto  the  defendant 
is  therefore  a  trespasser." 

la  this  proposition  we  cannot  concur. 
The  point  for  the  Judge  to  determine  was 
whether  these  lands  lay  within  or  without 
the  lands  originally  leasecbto  the  defendant ; 
if  within,  and  the  lands  upon  measurement 
were  found  to  be  more  than  155  beegahs, 
which  they  were  at  first  assumed  to  be,  then 
ander  the  3rd  Clause  the  tenant  would  be 
foand  to  be  holding  "a  quantity  of  land 
"  which  has  been  proved  by  measurement  to 
"be  greater  than  the  quantity  for  which  rent 
•'  has  been  previously  paid  by  him ; "  and 
therefore  the  landlord  would  be  clearly 
entitled  to  enhance. 

With  these  directions  the  case  is  remand- 
ed to  the  Lower  Appellate  Court  that  it  may 
look  into  the  facts  which  it  has  not  enquired 
intOf  and  apply  the  law  to  them  as  laid  down 
hi  this  judgment. 


The  i8lh  April  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,^  Chitf 
Jusiicey    and    the    Hon'ble    Dwarkanath 

-Mitter,  Judge, 

Jurisdiction— Sections  52  and  53,  Act  XX.,  z866~- 
Secondary  evidence. 

Reference  to  the  High  Court  hy  the  Judge 
of  the  Court  of  Small  Causes  at  Jessvre^ 
dated  the  $th  March  186S. 

Sreeram  Roy  Chowdhry,  Obligeey 

versus 
Koleemooddee  MoUah,  Obligor. 

In  an  application  to  a  Small  Cause  Court,  under 
Section  53,  Act  XX.  of  1866,  to  enforce  the  agreement 
recorded  by  the  registering  officer  under  Section  52  on 
the  bond — Held  that  the  applicant  would  be  entitled 
to  a  decree  only  on  production  of  the  original  obligation 
and  of  the  record  signed,  but  not  on  a  copy  of  the 
same. 

Case, — This  is  an  application  to  this 
Court,  under  Section  53  of  Aft  XX.  of 
1866,  to  enforce  the  agreement  recorded  by 
the  registering  officer  under  Section  52  of 
the  said  Act  on  the  bond  or  obligation,  a  true 
copy  whereof  has  been  filed  with  the  ap- 
plication. 

It  appears  from  the  statement  set  forth  in 
the  application  that  the  original  instalment- 
bond  is  lost,  and  the  pleader  consequently 
asks  this  Court  to  give  his  client  a  decree 
for  the  amount  mentioned  in  the  application, 
or  else  to  issue  a  notice  to  the  obligor  to 
attend  and  show  cause  why  a  decree  as 
prayed  for  should  not  pass  against  him  on 
the  strength  of  the  copy  of  the  bond. 

It  appears  to  me  that,  under  Section  53, 
the  applicant  is  entitled  to  a  decree  only  on 
production  of  the  original  obligation  and  of 
the  record  signed,  as  mentioned  in  Section 
52  ;  and  that  he  is  not  entitled  to  a  decree  on 
production  of  a  true  copy  of  the  same,  as 
in  the  latter  event  he  would  have  to  offer 
secondary  evidence  in  consequence  of  the 
loss  of  the  original  obligation,  and  it  must 
be  shown  to  the  satisfaction  of  the  Court 
that  diligent  search  has  been  made  in  those 
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quarters  in  which  the  primary  evidence 
was  likely  to  be  procured,  and  the  obligor 
may  be  at  liberty  in  a  Court  of  equity  to 
call  upon  the  applicant  for  a  suitable  bond- 
indemnity.  It  is  not  competent  to  me  to 
enter  into  either  of  these  matters  under  the 
Section  cited.  The  proper  course,  therefore, 
appears  to  me  to  be  to  refer  the  applicant 
to  a  regular  suit,  and  that  I  ought  to  refuse 
to  summon  the  obligor  under  the  ruling  in 
Kristo  Kishore  Ghose  versui  Brojonalh 
Mozoomdar,  Sutherland's  Weekly  Reporter, 
Volunoe  VI.,  page  ii,  Small  Cause  Court 
References.  1,  however,  find  that  the  new 
amended  Civil  Procedure  Code,  now  before 
the  Council  (Section  472),  provides  for  the 
service  of  a  notice  on  the  person  against 
whom  the  enforcement  is  applied  for. 

Judgment  of  the  High  Court, 

Peacock^  C  J, — We  are  of  opinion  that 
the  Judge  of  the  Court  of  Small  Causes  is 
correct  in  his  view  of  the  law.  The  peti- 
tioner cannot  proceed  under  Act  XX.  of 
1866  without  producing  the  bond. 


The  i8ih  April  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  Dwarkanaih 
Mitter,  Judge, 

Act  XXI.  of  1863— Reference  to  the  High  Court 
on  points  arising:  in  execution — Act  X.,  1867 — 
Recorder's  Court 

Reference  to  the  High  Court  by  the  Record- 
er  of  Rangoon i  dated  the  yih  December 
j86y,  in  the  matter  of  Mr,  R.  Suther- 
land, 

Under  Act  XXI.  of  1863  (Sections  22  to  26),  a  case 
cannot  be  stated  for  the  opinion  of  the  High  Court  with 
reference  to  a  point  of  law  arisinj?  out  of  proceedings  in 
execution  of  a  decree.  Act  X.  of  1S67  does  not  apply 
to  the  Recorder's  Court  at  Rangoon. 

Case. — Messrs.  Gladstone  Wyllie  and 
Co.  were  the  first  execution-creditors  of  one 
Ahmed  Ali  Mahomed,  and  they  applied  to 
this  Court  on  the  23rd  August  1867,  under 


the  239th  Section  of  the  Code  of  Civil  Pro- 
cedure, for  the  attachment,  hy  prohibitoij 
order,  of  certain  property  in  the  hands  of  Mr. 
Robert  Sutherland  belonging  to  the  execu- 
tion-debtor Ahmed  Ali  Mahomed. 

The  amount  of  Messrs.  Gladstone  Wyllie 
and  Co.'s  decree  was  Rupees  95,626-9-10, 
and  the  date  of  the  decree  was  the  }r\){h  day  of 
December  1866;  their  attachment  was  made 
on  the  property  of  the  defendant  on  Novem- 
ber 12th,  1866,  before  judgment,  and  became, 
therefore,  on  the  decree  being  passed,  an 
attachment  in  execution.  (Raj  Chunder  Roy 
versus  Issur  Chunder  Roy,  i  Bourke  139.) 

Mr.  Robert  Sutherland  had  claimed  to  be 
entitled  to  that  property  under  a  d^^d  of 
assignment  executed  in  his  favor  by  Ah- 
med Ali  Mahomed  on  the  13th  November 
1866  (after  Messrs.  Gladstone  Wyllie  and 
Co.  had  attached  the  goods  before  judg- 
ment), transferring  all  his  property  to  Mr. 
Robert  Sutherland.  The  properly  consisted 
of  piece-goods,  &c.,  and  was  handed  over 
to  Mr.  Sutherland  at  the  same  time. 

This  deed  of  assignment  I  considered  frau- 
dulent and  void  as  against  creditors,  and  I  set 
it  aside  in  a  suit  brought  by  Messrs.  Bulloch 
Brothers  and  Co.  against  ^fr.  Sutherland. 

My  decision  setting  aside  this  deed  of  as- 
signment was  dated  the  6th  day  of  Septem- 
ber 1867.  The  prohibitory  order  obtained  by 
Messrs.  Gladstone  Wyllie  and  Co.  in  the 
present  case  was  served  upon  Mr.  Sutherland 
on  August  24th.  On  September  9th,  another 
application  for  a  prohibitory  order,  covering 
the  interest  on  Messrs.  Gladstone  Wyllie  and 
Co.'s  decree,  was  qpide  by  them.  The  second 
prohibitory  order  was  made  on  September 
loth,  and  served  on  Mr.  Sutherland  on  Sep- 
tember I  ith. 

On  September  20th,  Messrs.  Gladstone 
Wyllie  and  Co.  applied  by  petition  for  an 
order,  under  Section  242  of  the  Code  of  Civil 
Procedure,  for  payment,  by  Mr.  Sutherland, 
of  money,  the  proceeds  of  goods  of  Ahmed 
Ali  Mahomed  alleged  to  have  been  sold  by 
him,  and  also  for  Mr.  Sutherland  to  hand 
over  to  the  Court  any  goods,  &c.,  in  his 
hands  belonging  to  the  debtor,  to  satisfy  the 
balance.  An  order  under  Section  242  was 
made  on  the  same  day,  and  was  served  on 
Mr.  Sutherland  on  September  21st,  1867. 

Mr.  Sutherland  declined  to  comply  with 
the  order;  and  on  September  joih,  1867, 
Messrs.  Gladstone  Wyllie  and  Co.  applied  by 
petition,  asking  that  Mr.  Sutherland  should 
be  called  upon  to  show  cause  why  the  order 
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diould  not  be  carried  oat.  Notice  issued  on 
this  peittlon.  Mr.  Sutherland  put  in  a  coun- 
ter-petition; and  on  October  2nd,  the  case 
was  heard  at  great  length,  advocates  being 
engaged  on  each  side,  and  I  came  to  the  con- 
clusion, on  Mr.  Sutherland's  own  showing, 
that  he  had  received,  on  account  of  Ahmed 
All   Mahomed's    estate,    a   sum  of  Rupees 

22,843-1-4. 

It  appeared  to  me  that  the  order  of  the 
2clh  of  September  was  valid,  that  Mr. 
Sutherland  was  bound  to  obey  it,  but  that 
it  should  be  modified  by  calling  on  Mr. 
Sutherland  10  pay  over  to  Messrs.  Gladstone 
Wyllic  k  Co,  the  sum  of  Rupees  22,843-1-4, 
which  sum,  on  his  own  admission,  he  had 
in  bis  possession  on  account  of  Ahmed  All 
Mahomed,  but  which  was  not  enough  to 
satisfy  Messrs.  Gladstone  WyJlie  and  Co.'s 
claim. 

The  order,  as  modified,  was  drawn  up  on 
October  Qih,  and  served  on  Mr.  Sutherland 
on  the  loth. 

Mr.  Sutherland  still  declined  to  pay,  and 
on  the  same  day,  October  icth,  the  Counsel 
for  Messrs.  Gladstone  Wyllie  and  Co.  ap- 
plied for  the  attachment  of  Mr.  Sutherland's 
property  and  the  arrest  of  his  person. 

It  appeared  to  me  that  there  was  no  pro- 
vision in  the  Code  of  Civil  Procedure  for 
execution  of  an  order  of  this  sort  against  a 
third  party  not  a  party  to  the  suit ;  nor  is 
there  any  provision  in  Act  XXIII.  of  i86i, 
or  in  the  Code  of  Criminal  Procedure,  for 
enforcing  such  an  order  by  proceedings  in 
the  nature  of  contempt  of  Court. 

If  it  may  be  said  tbat  Section  296  of  the 
Code  of  Civil  Procedure  enables  the  Court 
U>  enforce  an  order  of  the  nature  of  this 
order  against  Mr.  Sutherland,  a  third  party, 
that  Section  does  not  seem  to  me  to  give 
this  Court  such  a  power,  and  it  was  not 
argued  by  cithec  of  the  advocates  in  the 
course  of  hearing  of  October  loth  that  it 
did ;  but  if  it  had  been  so  argued,  I  should 
still  have  had  doubts  whether  the  Section 
in  question  confers  upon  the  Court  the 
required  power. 

The  law  provides  for  the  enforcement  of 
orders  In  execution  against  a  party  to  the  suit, 
and  such  orders  are,  under  Section  1 1  of  Act 
XXIII.  of  1661,  appealable:  while  orders 
against  third  parties  are  not.  The  law  also 
provides  specially  for  the  making  of  such  an 
order  as  the  present  against  a  third  party, 
but  does  not  provide  specifically  for  its  en- 
forcement.    It  seems  to  me  that  the  Legis- 


lature has  abstained  purposely  from  pro- 
viding for  the  enforcement '  of  an  order 
against  a  third  party,  and  the  decision  of 
the  Court  of  Common  Pleas  in  the  case  of 
Garran  Guibilie,  31  Law  Journal,  C.  P., 
page  131,  appears  to  me  to  show  that,  where 
the  Legislature  has  purposely  abstained  from 
providing  for  a  special  set  of  circumstances, 
while  it  has  made  specific  provisions  for  an- 
\  other  set  of  circumstances  of  a  similar  nature, 
a  subsequent  general  Section  does  not  sup- 
plement ;  the  deficiency  and  the  222nd  Section 
of  the  Common  Law  Procedure  Act, ..upon 
which  that  decision  was  passed,  is  quite  as 
general  in  its  terms  as  the  296th  Section  of 
the  Cqde  of  Civil  Procedure. 

On  reference  to  Sections  16  to  21  of  Act 
XXIII.  of  1861,  and  to  the  parts  of  the 
Penal  Code  and  Code  of  Criminal  Procedure 
to  which  they  refer,  it  appears  to  me  that 
there  is  not  in  those  Sections  any  provision 
for  enforcing  the  order  by  proceedings  in  the 
nature  of  proceedings  in  contempt  of  Court, 
none  of  them  applying  to  a  case  of  this 
nature. 

Supposing  that  I  am  right  in  considering 
that  the  Code  of  Civil  Procedure  does  not 
provide  in  any  way  for  the  enforcement  of 

;  an  order  against  a  third  party  to  pay  money 
under  Section  242  of  Act  VIII.  of  1859,  I 
should  wish  to  refer  to  your  Lordships  the 

;  question  whether  or  not  I  have  the  power, 
as  a  Judge  of  a  Court  of  Record,  which  I 
conceive  this  Court,  according  to  the  defini- 
tion given  in  Blackstone's  Commentaries 
(Kerr,  page  26,  Vol.  3),  to  be,  to  enforce  the 
order  by  proceedings  against  the  party  refus- 
ing to  obey  it,  in  the  nature  of  proceedings 
for  contempt  of  Court,  under  the  general 
powers  incident  to  a  Court  of  Record.  In  the 
cases  of  Doe  versus  Bywater,  7  C.  B.  794, 
and  Ex-parte  Laurence,  2  Dowl.  231,  it  was 

I  laid  down  that  an  attachment  for  contempt 
lies  against  a  party  disobeying  an  order  of  a 
Judge,  and  the  personal  demand  required 
(see  Swinpen  versus  Swinpen,  25  Law 
Journal,  C.  P.,  302)  was  made  upon  Mr. 
Sutherland. 

Mr.  Sutherland  came  into  Court  on  Oc- 
tober nth,  which  was  in  the  vacation,  and 
he  was  attended  by  his  Counsel,  Mr.  Mac- 
leod.  He  still  declined  to  pay  the  money  he 
had  been  ordered  to  pay  to  Messrs.  Glad- 
stone Wyllie  and  Co.,  contending,  as  he  had 
contended  all  along,  that  they  ought  to  bring 
a  regular  suit  against  him.  I  considered 
that  this  objection  was  not  well  founded; 
and  after  hearing  all   that  Mr.   Sutherland 


480 


Civil 


THE   WEEKLY  REPORTER. 


Rulings, 


[Vol.  IX. 


and  his  Counsel  had  to  say,  I  ordered  him, 
as  he  still  refused,  to  be  committed  to  prison 
for  contempt  of  Court,  on  which  he  paid  the 
money,  and  consequently  no  order  for  his 
commitment  was  drawn  up. 

I  desire  to  refer  to  their  Lordships  the  fol- 
lowing points : — 

isL — Whether  a  reference  can  be  made 
to  the  High  Court  at  Calcutta  under  Sections 
23  to  26  of  Act  XXI.  of  1863  in  a  case 
where  a  doubtful  point  arises  in  the  course 
of  proceedings  in  execution  of  a  decree  ? 

2nd, — Whether,  supposing  such  a  refer- 
ence to  be  properly  made,  I  am  rigkt  in 
supposing  that  there  is  no  power  conferred 
by  the  Code  for  enforcing  an  order  against 
a  third  party  made  under  Section  242  of  Act 
Vlll.of  1859? 

jrd, — Whether,  supposing  that  no  such 
power  is  conferred,  there  is  power  inherent 
in  this  Court  as  a  Court  of  Record  to  enforce 
its  orders  by  attachment  for  contempt  of 
Court  ? 

The  judgment  of  the  High  Court  was 
delivered  as  follows  : — 

Peacock,  C,  7.— The  words  of  Act  XXI. 
of  1863,  relative  to  the  statement  of  a  case 
for  the  opinion  of  this  Court,  are  very  similar 
to  those  used  in  the  Small  Cause  Court  Act, 
XL  of  1865. 

The  construction  put  upon  that  Act  was 
that  a  case  could  not  be  stated  for  the  opini- 
on of  the  High  Court  with  reference  to  a 
point  of  law  arising  out  of  proceedings  in 
execution  of  a  decree  ;  and  we  are  of  opi- 
nion that  a  similar  construction  must  be  put 
upon  Act  XXL  of  1863. 

By  Section  23  it  is  enacted  that  the  Re- 
corder may  pass  a  decree  contingent  upon 
the  opinion  of  the  High  Court  upon  the 
point  referred,  but  that  no  execution  shall  be 
issued  in  any  case  in  which  a  reference  shall 
be  made  until  the  receipt  of  the  order  of  that 
Court. 

Sections  24  and  25  provide  for  the  mode 
of  dealing  with  cases  referred ;  and  the  latter 
part  of  Section  25  provides  that,  when  the 
High  Court  has  heard  and  considered  the 
case,  it  shall  transmit  a  copy  of  its  judg- 
ment to  the  Recorder,  who  shall,  on  the  re- 
ceipt thereof,  proceed  to  dispose  of  the  case 
conformably  to  the  decision  of  the  High 
Court.  The  Act  evidently,  as  it  appears  to 
U8,  contemplates  points  of  law  which  arise  in 
a  suit  prior  to  decree. 


Under  these  circumstances,  we  abstain 
from  answering  the  second  and  third  qiics* 
tions,  as  no  legal  effect  can  be  given  to 
them. 

The  Small  Cause  Court  Act  has  been 
amended  by  Act  X.  of  1867,  bat  that  Act 
does  not  apply  to  the  Recorder's  Coart. 


The  26th  April  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 


Dispossession  under  Section  318,  Code  of 
minal  Procedure — Limitation—Claiise  7* 
.    tion  z,  Act  XIV.,  1859. 


Case  No.  11 22  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun^ 
dated  the  22nd  Fehrtiary  i86jy  modi/y^ 
ing  a  decision  passed  by  the  Moonsiff 
of  that  District,  dated  the  20th  December 
i86s, 

Undhoob  Narain  and  others  (Plaintiffs), 

Appellants, 

I'ersus 

Chuttur  Dharee  Singh  and  others  (Defend- 
ants), Respondents, 

No  one  for  Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

Where  a  plaintiff  was  found  to  have  been  dispo:»sesscd 
from  land  by  force  of  a  Ma^strate's  order  under  Sec- 
tion 31S  of  the  Code  of  Criminal  Procedure,  it  was  held 
that  his  right  of  suit  for  possession  was  not  barred,  under 
Clause  7,  Section  i»  Act  XIV.,  1S59,  by  the  lapse  of 
more  than  three  years  from  the  date  of  the  Magistrate's 
order. 

Phear,  J, — The  Lower  Appellate  Court 
has  held  that  the  plaintiff  was  dispossessed 
from  the  land  of  which  he  -seeks  to  obtain 
possession  on  the  4th  September  1862,  by 
force  of  the  Magistrate's  order  made  nnder 
Section  318  of  the  Criminal  Procedure  Act; 
and  then,  inasmuch  as  the  suit  is  not 
brought  until  the  7th  September  1865, 
that  is,  after  an  interval  of  more  than  three 
years  from  the  date  of  the  Magistrate's 
order,  therefore  the  Lower  Appellate  Conrt 
has  held  the  pluntiff's  cause  of  action  to  be 
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barred  under  the  limitation  of  Clause  7,  Sec- 
tion I.  Act  XIV.  of  1859. 

We  Are  of  opinion  that  this  is  a  mistake 
inlaw.  The  Magistrate's  orders  made 
under  the  Criminal  Procedure  Act  are  not 
qKCtally  mentioned,  as  indeed  they  could 
not  be,  in  Section  i,  Clause  7,  of  the  Limita- 
tion Act,  and  the  Limitation  Law  must  always 
be  construed  strictly.  We  think  there  is 
nothing  in  Act  XIV.  of  1859  to  deprive  the 
plaintiff  in  this  case,  upon  the  finding  of  the 
Principal  Sudder  Ameen,  of  his  right  of 
suit.  Whether  that  finding  of  fact  is  right 
or  not,  we  do  not  now  say.  The  case  must 
be  remanded  to  be  tried  on  its  merits.  Each 
party  mast  pay  his  own  costs  in  this  appeal, 
inasmuch  as  the  appellants  do  not  appear. 


The  20th  April  1868, 
Present : 

The  Hon'ble  G.  Loch  and  E.  Jackson, 

Judges, 

Attacfament—Notification— Section  5,  Act  XI. 

of  1859. 

Case  No.  2076  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahady  dated  the  28th 
May  i86y,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  24th  January  i86*j, 

Nurkoo  Ram  and  another  (Defendants), 

Appellants^ 

versus 

Ramjoorawnn  Singh  and  others  (Plaintiffs), 

Respondents, 

Bahoos  Onookool  Chunder  MookerjeCy 
Gopal  Lall  Mitter^  and  Nil  Madhuh 
Sein  for  Appellants. 

Bahoos  Unnoda  Pershad  Banerjee  and 
Kishen  Succa  Mookerjee  for  Respond- 
ents. 

Vol.  IX, 


A  notification  issued  under  Section  5,  Act  XI.  of  1859, 
is  simply  a  public  call  on  the  debtor  to  pay  his  debt 
by  a  fixed  date ;  it  does  not  operate  as  an  attachment 
by  the  Civil  Court. 

Loch,  J. — The  question  before  us  is  as 
to  the  effect  of  a  notification  issued  under 
Section  5,  Act  XL  of  1859.  Does  it  operate 
as  an  attachment  by  the  Civil  Court  ? 

The  plaintiff  in  this  case  held  decrees  for 
rent,  and  in  execution  applied  to  the  Collect- 
or for  the  sale  of  certain  revenue-paying 
property  belonging  to  the  debtor.  Before 
the  sale  took  place,  the  parlies  agreed  to  a 
postponement  in  order  that  the  claim  might 
be  compromised,  and  the  execution-case  was 
struck  off  the  file  on  18th  July  1865.  On 
the  i9ih  August  following,  the  debtor  sold 
the  property  to  the  special  appellants,  and 
part  of  the  purchase-money  was  paid  to 
plaintiff  in  liquidation  of  another  decree  he 
held  against  the  debtor.  As  no  compromise 
was  effected,  the  decree-holder  applied  again 
for  the  sale  of  the  property,  and  was  opposed 
by  the  purchasers  from  the  debtor,  and  the 
^Collector  allowed  the  claim,  and  refused  to 
sell.  Plaintiff  then  brought  the  present  suit 
to  set  aside  the  order  of  the  Collector,  and  to 
have  the  property  declared  liable  for  his 
decree ;  and  both  the  Lower  Courts  have 
given  a  decree  in  his  favor,  the  Judge  in 
appeal  holding  in  effect  that  a  notification 
under  Section  5,  Act  XI.  of  1859,  operated 
as  an  attachment. 

There  is  no  process  of  attachment  in 
execution  of  decrees  for  rent,  as  is  prescribed 
by  Act  VIII.  of  1859,  in  execution  of  decrees 
of  the  Civil  Court.  The  procedure  in 
execution  is  of  a  more  summary  character. 
There  is  apparently  no  seizure  in  the  case  of 
immoveable  property,  but  merely  an  adver- 
tisement of  sale.  Now,  where  the  property 
to  be  sold  is  other  than  the  tenure  upon 
which  the  arrear  accrued,  and  consists  of 
land  paying  revenue  to  Government,  the 
law  (Section  no,  Act  X.  of  1859)  requires 
that  it  should  be  sold  under  the  rules  in 
force  for  the  sale  of  estates  for  the  recovery 
of  demands  recoverable  by  the  same  process 
as  arrears  of  land-revenue.  The  law  appli- 
cable to  cases  of  this  kind  is  Act  XI.  of  1859. 
Section  5  of  that  law  prescribes  that  a  sale 
for  demands,  not  being  land-revenue,  but 
recoverable  by  the  same  process  as  arrears  of 
land-revenue,  shall  be  made  after  the  issue 
of  a  notification  specifying  the  nature  and 
amount  of  the  demand,  and  the  latest  date 
on  which  payment  thereof  will  be  received 
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has  been  affixed  for  a  period  of  not  less  than 
fifteen  clear  days  preceding  the  date  fixed 
for  payment  in  the  office  of  the  Collector  or 
other  officer  duly  authorized  to  hold  sales 
under  the  Act,  &c. 

Now,  this  law  does  not  provide  that  there 
is  to  be  an  attachment  previous  to  the  issue 
of  notification  ;  and  as  regards  estates  sold 
'in  satisfaction  of  arrears  of  Government  re- 
venue or  other  demands  due  to  Government, 
it  would  be  superfluous  to  make  such  at- 
tachment, for  any  private  alienation  of  the 
estate  would  not  prevent  its  sale  for  the  sum 
due  to  Government.  But  would  this  be 
the  case  where  the  properly  is  sought  to 
be  sold  in  execution  of  a  decree  for  rent  ? 

The  law  (Section  no  of  Act  X.  of  1859) 
prescribes  the  mode  in  which  sales  of  this 
kind  are  to  be  conducted,  and  the  first  step  to 
be  taken  is  the  issue  of  a  notification  under 
Section  5,  Act  XI.  of  1859.  That  notifica- 
tion is  for  the  information  of  the  debtor  and 
of  the  public,  that  it  may  be  known  that  an 
arrear  or  demand  is  due  from  the  debtor, 
which  will  be  received  if  paid  on  or  before 
a  fixed  date.  There  is  nothing  of  the  na- 
ture of  an  attachment  in  this  notification? 
The  law  does  not  require  that  the  name 
of  any  estate  belonging  to  defendant  which 
may  be  liable  to  sale  for  the  debt  should 
be  entered  in  the  notification.  It  is  simply 
a  public  call  on  the  debtor  to  pay  his  debt 
by  a  fixed  date.  By  Section  6  of  Act  XI. 
of  1859,  the  Collector,  after  the  latest 
day  of  payment,  has  to  issue  a  notification, 
to  be  affixed  in  his  own  office  and  in  the 
Court  of  the  Judge  of  the  district,  speci- 
fying the  estates  or  shares  of  estates  to  be  sold, 
and  the  dale  on  which  the  sale  shall  com- 
mence'. This  notification  corresponds  to  the 
proclamation  of  sale  issued  in  execution  of 
decrees  under  Section  249,  Act  VIII.  of 
1859;  and,  were  a  private  transfer  of  the 
property  to  be  made  after  the  issue  of  such 
notification,  it  would  probably  prove  no 
obstacle  to  the  sale  of  the  property  by  the 
judgment-creditor,  but  till  such  notification 
is  issued,  there  appears  nothing  in  the  law 
to  prevent  the  debtor  alienating  his  property. 
The  notification  under  Section  5  is,  as  ob- 
served above,  merely  a  public  demand  upon 
the  debtor  to  j)ay  his  debt  by  a  fixed  date. 
There  is  nothing  under  such  circumstances 
to  prevent  his  selling  any  property  he  has 
for  the  purpose  of  realizing  the  money  due. 
If  the  money  were  paid  in  by  the  fixed 
date,  the  decree-holder  could  not  question 
the  validity  of  the  sale  by  the  debtor  to  a 
•  third"  party ;  and  if,  instead  of  paying  the 


debt,  the  debtor  spent  the  money  for  other 
purposes,  the  innocent  purchaser  for  g^ood 
consideration   is   not   to   suffer.      There     is 
this  difference  as  to  its  effect  between  attach- 
ment in  execution  and  the  notification  under 
Section  5,  Act  XI.  of  1859,  that,  when  once 
the  former  has  taken  place,  the  property  is 
under   the    custody,  of    the    law,    and     the 
owner  can   do  nothinj?  wiih  it    v.ithout    the 
permission  of  the  Court ;  while,  in  the  case  of 
a  notification,  the  property  remains  in    the 
hands  of  the  debtor,  and  he  is  at    Hberty 
to  deal  with  it  as  he  sees  best,  because  it 
has  not  come  under  the  custody  of  the  law  ; 
that,    whereas   a   bond-fide   sale    under    the 
latter  circumstances  would  be  valid,  it  would 
not  be  so  where  attachment  has  been  made, 
as  any  and  every  alienation  after  attachment 
is  forbidden  by  law.     The  Legislature,    in 
its  anxiety  to  render  the  procedure  in  cases 
under  Act  X.  of  1859  rapid,  has  omitted  in 
some  instances  to  provide  protection  for  the 
parties,  and  it  appears  to  me  that  the  present 
is  one  of  the  cases  for  w^hich  no  provision 
has  been  mrfde  in  the  law.     The   rule   by 
which  property  may  be  sold  in  execution  of 
a  decree  is  prescribed,  but  no  provision   is 
made  to  prevent  the  debtor  from  dealing  with 
that  property  as  he  pleases  before  the  procla- 
mation of  sale  is  issued.     The  Legislature  in- 
dicated the  mode  in  which  the  sale  is  to  be 
conducted,  but  failed  to  provide  the  neces- 
sary protection  to  the  decree-holder  before 
such  sale  could  take  place.     Under  this  view 
of  the   case,  I  think  the  judgment   of  the 
Lower     Court    should    be    reversed     with 
costs. 

Jackson,  J, — I  also  think  that  the  special 
appeal  should  be  decreed  with  costs,  and  the 
judgment  of  the  Lower  Court  reversed. 
Whether  the.  notification  for  sale  would 
operate  to  prevent  the  debtor  alienating  the 
property  or  not,  there  was  no  notification  in 
force  at  the  time  the  sale  in  question  in  the 
suit  took  place.  And  even  the  creditor  was 
so  fully  aware  that  the  property  was  in  the 
hands  of  the  debtor  to  alienate  and  sell, 
that,  when  the  debtor  did  sell  the  property, 
he,  far  from  raising  any  objections  to  the  sale, 
received  from  the  debtor  a  portion  of  the 
purchase-money  in  liquidation  of  another 
claim  which  he  held  against  the  debtor.  He 
acquiesced  in  the  sale  and  derived  benefit 
from,  it,  and  he  cannot  now  turn  round  on 
the  purchaser  and  ask  to  have  the  sale  set 
aside  as  invalid.  The  sale  is,  in  my  opinion, 
a  valid  sale;  but,  even  if  there  was  any 
doubt  in  my  mind  on  this  point,  the  conduc  t 
of  the  creditor  would  have  made  it  valid. 
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The  20th  April  1868. 
Present  : 

The  Hon'ble  II.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Joint  Hindoo  family— Relation  of  adult  members 
to  the  Karta--Position  of  Karta  during  mi- 
oortty  of  members. 

Case  No.  131  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
ih<  Principal  Sudder  Avieen  of  HooghlVy 
daied  the  8th  April  i86y, 

Chuckun  Lall  Singh  (Plaintiff),  Appellant,  - 

versus 

Poran  Chunder  Singh  (Defendant), 
Respondent, 

Mr.  R.  T,  Allan  and  Baboos  Mohcndro 
Lall  Slwme  and  Nilmadhub  Sein  for 
Appellant. 

Baboos  Onookool  Chunder  Mookerjec  and 
Unnoda  Pershad  Banerjee  for  Respondent, 

Members  of  a  Hindoo  family,  with  vested  interests 
rn  their  joint  property,  choosing^  to. continue  in  a  state 
sA  commcnsality  and  joint  fruition,  do  not  possess 
icdividually  any  several  proprietary  right  other  than 
aa  alienable  right  to  call  for  partition.  The  Karta ^  in 
geoeraJ,  is  the  mere  mouthpiece  of  the  family,  and  not 
19  agent  with  -delegated  authority  in  a  fiduciary  and 
iccoixatable  relation  to  the  rest  of  the  family. 

As  long  as  a  member  of  such  a  family  is  a  minor, 
the  Karta  is  in  the  position  of  a  trustee  for  him  of  the 
joint  property  to  the  extent  of  his  share  in  it,  and  is 
Eable  to  account  for  it  to  him  when  the  trusteeship 
ceases. 

Phear,  J. — ^The  plaintiff  and  defendant 
are  half-brothers,  the  latter  gentleman  being 
of  very  advanced  age,  while  the  former  is 
about  45  years  old.  The  father  of  the  plaintiff 
and  defendant  died  as  far  back  as  1235, 
leaving  them  his  heirs;  and  from  that  time 
till  1 27 1    they   lived   together   in   commen- 


sality  and  in  the  enjoyment  of  their  property 
as  a  joint  Hindoo  family.  The  plaintiff  was 
a  minor  at  the  time  of  the  father's  death,  but 
attained  his  majority  in  Bhadro  1247.  In 
Srabun  1271,  the  plaintiff  and  defendant 
separated. 

In  this  suit  the  plaintiff  alleges  that  the 
defendant  managed  the  family-property 
during  the  whole  period  while  they,  the  two 
brothers,  were  living  in  commensalily  ;  that 
with  the  ready  money  left  by  their  father 
and  the  surplus  remaining  out  of  the  an- 
nual profits,  after  defraying  therefrom  the 
expenses  of  the  Dehshebas,  the  charges  of 
the  family  and  of  daily  religious  ceremonies, 
real  properties  have  been  purchased  ;  that  he 
(the  plaintiff)  has  requested  the  defendant  to 
let  hini  have  the  moiely  of  the  accumulation 
of  the  surplus  left  after  such  purchases 
on  adjusting  of  the  accounts  thereof,  as  well 
as  half  of  the  existing  articles  and  furniture, 
and  of  the  money  drawn  from  Court  by  the 
defendant  subsequent  to  separation ;  but  he 
has  refused  to  do  so.  The  plaintiff,  there- 
fore, sues  to  obtain  from  the  defendant  half 
the  ready  money  and  articles  left  by 
the  father  after  adjustment  of  the  ac- 
counts in  respect  of  the  income  of  real  pro- 
perties, and  all  sorls  of  expenditures  during 
the  managership  of  the  defendant  from  12;^^ 
to  ijyoy  as  well  as  half  the  money  drawn  by 
the  defendant  from  Court  subsequent  to  the 
separation. 

The  substance  of  the  plaintiff's  claim  is, 
that  he  seeks  to  make  his  brother  account 
to  him  for,  and  in  respect  of,  all  property 
for  a  period  of  36  years,  during  the  whole  of 
which  he  and  his  brother  had  been  living 
in  commensalily  and  enjoying  the  property 
jointly  in  the  Hindoo  fashion ;  and  he 
places  his  right  to  an  account  simply  on  the 
ground  that  his  brother  was  all  that  lime 
Katta  of  the  family.  The  claim  does, 
however,  divide  itself  conveniently  into 
three  parts,  namely,  /j/,  the  claim  for  account 
in  respect  of  the  period  of  minority ;  2nd, 
the  claim  for  a  moiety  of  certain  cash  re- 
ceived from  another  branch  of  the  family 
by  arrangement  on  a  butwarah  being  effected 
with  it  in  1239;  and,  j/-</,  the  claim  for 
account  in  respect  of  the  time  from  1247 
to  1271. 

During  this  last  period,  the  plaintiff  was 
admittedly  an  adult  member  of  the  joint- 
family,  living  in  commensality  with  his 
brother,  and  enjoying  the  joint  property  to 
an  equal  extent  with  his  brother,  except 
so   far  as    the    fact    that    his    brother  was 
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Karta  made  any  difference  in  this  respect. 
Can  he,  under  these  circumstances  alone, 
require  his  brother  to  furnish  him  the  ac- 
count he  seeks  ?  I  think  not.  If  he  can, 
it  must  be  ^because  his  brother  stood  during 
the  period  in  the  position  of  an  agent  re- 
lative to  him,  viz,y  managed  his  property 
for  him  under  some  obligation  of  a  fidu- 
ciary nature.  But  I  think  that  this  is  not 
the  correct  representation,  generally  speak- 
ing, of  the  Karta! s  position  relative  to  the 
adult  members  of  the  joint-family.  It  ap- 
pears to  me  that  the  joint-family  is,  as  re- 
gards the  enjoyment  of  the  joint-property, 
a  single  entity.  As  long  as  the  members, 
who  have,  what  may  be  termed,  vested 
interests  in  the  property,  choose  to  continue 
in  a  state  of  commensality  and  in  joint- 
fruition  and  enjoyment  of  the  prolits  of  the 
property,  they  cannot  be  said  to  possess 
individually  any  several  proprietary  right 
other  than  the  right  to  call  for  partition 
— a  right  which  they  may  alien.  For  pro- 
prietary purposes,  they  exist  as  a  whole, 
somewhat  in  the  character  of  a  corporation. 
They  manage  the  property  together,  and 
the  Karla  is  but  the  mouthpiece  of  the 
body,  chosen  and  capable  of  being  changed 
by  themselves.  The  family  may  in  this 
respect  be  likened  to  a  committee  with  the 
Karta  as  chairman.  No  doubt,  in  practice, 
the  members  of  the  family  often  do  leave 
pretty  nearly  every  thing  in  the  hands  of 
the  Karta  and  under  his  control,  but  this 
is  in  most  cases  the  result  of  the  respect 
which  seniority  in  age  and  generation  is 
apt  everywhere  to  engender,  and  most  es- 
pecially in  the  case  of  a  Hindoo  joint  family. 
When  it  takes  place,  it  is  a  willing  abdica- 
tion of  personal  care  and  supervision.  It  is 
not  a  distinct  agency  or  delegation  of  a 
separate  authority :  each  member  may  still 
at  all  times  interfere  if  he  chooses.  And  he 
may  always  insist  upon  division  if  he  is 
dissatisfied  with  the  management.  Even 
where  the  me  mbersof  the  family  apparently 
leave  the  most  unrestricted  power  in  the 
hands  of  the  Karta,  it  is,  1  believe,  usual 
to  hold  a  family  conclave  at  least  once  in 
the  year  to  confirm  and  approve  of  what  the 
Karta  has  done,  and  to  discuss  jointly  what 
should  be  done  hereafter  as  to  the  family- 
affairs.  I  think,  therefore,  that,  unless  some- 
thing is  shown  to  the  contrary,  every  adult 
member  of  an  undivided  joint  family,  living 
in  commensality  with  the  Karta,  must  be 
taken  as  between  himself  and  the  Karta  to 
be  a  participator  in,  and  aulhorizer  of,  all 
that  is  from  time  to  lime  done  in  the  man- 


agement of  the  joint-property  to  this  extent, 
namely,  that  he  cannot,  without  further  cause, 
call  the  Karta  to  account  for  it.  Of  course, 
it  may,  as  a  matter  of  fact,  be  the  case  in  a 
given  family  that  the  Karta  is  the  ag-ent  of, 
or  stands  in  a  fiduciary  and  accountable 
relation  to,  one  or  more  of  the  members. 
It  would  be  easy  to  imagine  a  state  of 
things  under  which  he  had  become  the 
trustee  of  the  property  relative  to  his  adult 
co-parceners,  or  in  which,  by  reason  of  his 
fraud  or  other  behaviour,  they  or  one  of 
them  had  acquired  an  equity  to  call  upon 
him  for  an  account.  All  that  I  desire  to  saj 
is,  that,  in  my  judgment,  he  does  not  wear 
this  character  of  accountability  merely  be- 
cause he  occupies  the  position  of  ICaria. 
And  in  the  case  before  us,  there  is  not  only 
an  absence  of  evidence  tending  to  show  that 
•the  defendant  was,  relative  to  the  plaintiff, 
anything  other  than  an  ordinary  Karia  of  a 
joint-family  living  in  commensality,  but  there 
is,  on  the  other  hand,  ample  to  satisfy  me 
that  the  plaintiff,  now  a  man  of  mature  age, 
has  of  late  years,  at  any  rate,  taken  an 
active  part  conjoinily  with  his  brother,  the 
defendant,  in  the  management  of  the  joint 
property. 

I  am,  therefore,  of  opinion  that  the  plaint-  , 
iff  has  not  established  any  ground  for  mak- 
ing the  defendant  account  to  him  in  respect 
of  dealings  with,  and  the  proceeds  of,  the 
joint-property  for  the  period  which  elapsed 
between  the  date  when  the  plaintiff  attained 
his  majority  in  1247,  to  the  date  of  separa- 
tion of  the  two  brothers  in  1271. 

As  to  the  moiety  of  the  cash  received  by 
the   defendant   which    the    plaintiff    claims, 
I  cannot  say  that  the  I^wer  Court  is  wrong 
in   concluding  from  the  evidence    on    the 
record  that  it  has  been  paid  for  the  plaintiff*s 
use   under  circumstances  which  entitle  the 
defendant  to  set  off  that  payment   against    - 
the   plaintiff's  claim.    The  defendant   says    • 
that  he  applied  it  to  the  discharge  of  the 
plaintiff's  share  of  liability  for  Go\'emment    * 
revenue  since  the  separation,  and  there   is    ^ 
nothing  to  show  that  this  statement  Is  not 
correct.  ( 

There  remains  the  claim  for  account  of  ! 
the  defendant's  management  of  the  property  ) 
from  the  death  of  the  father  to  the  expira-  \ 
tion  of  the  plaintiff's  minority  in  1247.  !j 
During  this  period  the  plaintiff  was  disquali-  i 
fied  from  taking  any  part  in  the  manage- 
ment of  the  property,  and  the  defendant 
was,  I  think,  under  the  circumstances  of  the 
case,  in  the  position  of  a  trustee  for  him  of 
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the  joint- property  to  the  extent  to  which 
he  was  entitled  to  share  in  it.  When,  there- 
fore, the  plaintiff  attained  his  majority,  and 
the  trusteeship  ceased,  the  defendant  was 
clearly  liable  to  account  to  him.  But  I 
think  the  plaintiff  was  bound,  if  he  desired 
this  account,  to  seek  it  within  a  reasonable 
time,  and  I  am  clearly  of  opinion  that  it  is 
too  late  for  him  to  ask  for  it  now.  Imme- 
diately upon  becoming  a  major,  he  entered 
into  personal  enjoyment  of  the  property 
jointly  with  his  brother;  he  has  all  along 
had  ample  opportunities  for  ascertaining  its 
condition  and  of  learning  how  it  iiad  been 
treated  during  his  minority.  For  24  or  25 
years  he  had  all  the  books  and  papers  of 
the  estate  within  bis  reach,  and  yet  from 
1247  to  1 27 1  he  never  once  intimated  that 
he  held  the  past  accounts  still  open  between 
himself  and  his  brother.  After  having  §0 
k)ng,  with  the  fullest  means  Of  knowledge, 
slept  over  his  rights,  he  cannot  now  be  al- 
lowed to  assert  them  against  his  brother. 
He  cannot  now,  without  new  reason,  call 
upon  his  brother  to  account  for  the  condi- 
tion of  the  subject  of  trust,  as  it  was 
delivered  to  his  own  hands,  so  to  speak, 
twenty-five  years  before  suit.  It  is  said, 
however,  that  the  trust  which  commenced 
with  the  minority  has  continued  till  the 
present  time,  and  that  the  plaintiff  has  never, 
in  the  matter  of  the  joint  property,  been 
other  than  the  cesiui-que  trust  of  his  elder 
brother.  1  have  already  said  that,  alihough, 
as  a  matter  of  fact,  this  might  well  enough 
have  been  the  case,  still  the  evidence  on  the 
record  convinces  me  that  the  plaintiff  did, 
on  attaining  his  majority,  enter  into  full  en- 
joyment of  the  joint-property,  as  an  adult 
member  of  the  joint-family  with  entire 
knowledge  of  his  rights.  There  is  no  sug- 
gestion of  any  special  arrangement  between 
him  and  his  brother  for  the  continuing  of 
the  former  fiduciary  relation,  and  I  am  of 
opinion  that  the  plaintiff  did  at  once,  on  the 
expiration  of  his  minority,  assume  the  status, 
and  exercise  the  power  of  co-parcener  in  the 
joint-property,  Uving  in  commensality  with 
the  defendant. 

On  the  whole,  it  appears  to  me,  consider- 
ing the  facts  of  the  case,  that  this  suit  ought 
to  be  dismissed  with  costs. 

BayUy^  J, — I  concur  in  thinking  that 
the  suit  should  be  dismissed.  In  this  case 
the  whole  evidence  shows  that  plaintiff  was 
merely  one  of  a  joint  Hindoo  family,  and 
that  the  Karta  was  not  agent  or  trustee,  but 
the  selected  head  of  the  joint  family  for 


the  purposes  of  joint-management,  the  usual 
means  available,  in  such  circumstances,  of 
consultation,  supervision,  and  investigation, 
being  open  to  the  plaintiff;  and  after  plaint- 
iff's majority  there  was  no  reason  why  he 
should  not  have  before  demanded  an  account. 
Nor  is  it  at  all  shown  that  he  himself  did 
not  take  part  in  the  joint-management  on  his 
own  joint-account. 


The  20th  April  1868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mi  Iter,  Judges, 

Proceeding  to  keep  alive  a  decree^ Section  20, 
Act  XIV.,  1859— Admission  by  pleader. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Officiating  Judge  of  MidnaporCy 
dated  the  8th  April  i86y. 

Case  No.  369  of  1867. 

Kower  Narain  Roy  (Decree-holder), 
Appellant, 

versus 

Srccnath  Mitter  and  others  (Judgment-debt- 
ors), Respondents, 

Mr.  R,  T.  Allan  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondents. 

And  the  cross-appeal  No,  4^2  of  iSGy, 

In  order  to  enforce  or  to  keep  in  force  a  decree^  it  is 
not  necessary  that  the  proceeding  alluded  to  in  Section 
20,  Act  XIV.,  1859,  shall  have  been  taken  by  the  parti- 
cular party  seeking^  to  execute  :  it  is  sufficient  if  any 
one  interested  has  taken  any  proceeding*. 

A  party  is  hound  by  the  admission  of  his  duly  con- 
stituted vakeel,  where  the  admission  is  one  of  a  fact 
which,  but  for  such  admission,  the  opposite  party 
would  have  had  an  opportunity  of  proving. 

Jackson,  J, — These  two  cases  arise  out 
of  the  execution  of  one  decree.  The  first 
appeal  is  by  the  execution-creditor,  who  has 
an  interest  in  the  decree  to  the  extent  of  8 
annas.  The  Judge  has  refused  to  allow  him 
to  execute  for  that  share  upon  the  ground 
that  no  steps  had  been  taken  by  him  on  his 
own  part  within  three  years  next  before  the 
present  application  to  execute  the  decree 
against  the  judgment-debtor. 

It  is  admitted  that,  proceedings  bad  been 
taken  within  three  years  by  the  party  who 
held  the  other  8-annas  share  in  the  decree. 
Section  20  of  Act  XIV.  of  1859  provides: 
'*  No  process  of  execution  shall  issue  from 
*'  any  Court  not  established  by  Royal 
"  Charter  to  enforce  any  judgment,  decree, 
"  or  order  of  such  Court,  unless  some  pro- 
*'  ceedings  shall  have  been  taken  to  enforce 
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"  such  judgment,  decree,  or  order,  or  to  keep 
"the  same  in  force  within  three  years  next 
"preceding  the  application  for  such  exe- 
"  cution." 

The  Act  does  not  require  ihat  the  proceed- 
ing shall  have  been  taken  by  the  particular 
party  who  seeks  to  execute.  It  is  sufficient 
if  any  one  interested  has  taken  any  proceed- 
ings. That  has  occurred  in  the  present 
case,  and  the  Judge  was  in  error  in  not 
allowing  the  petitioner  to  execute,  and  his 
decision  is,  therefore,  set  aside  with  costs 
and  interest. 

The  other  appeal  is  on  the  part  of  the 
judgment-debtor,  who  complains  that  the 
Judge  has  allowed  execution  against  him 
by  the  other  creditor  on  the  strength  of  an 
admission  made  by  his  vakeel  that  notice 
was  served  upon  him  on  the  14th  of 
September  1S64.  He  contends — but  it  is 
right  to  say  that  that  contention  is  very 
faintly  advanced  here  by  Baboo  Ashootosh 
Dhur,  who  appears  for  him — that  he  is  not 
bound  by  the  admission  of  his  pleader.  It 
appears  to  us  that,  the  admission  being  one 
of  a  fact  which,  but  for  such  admission,  the 
opposite  party  would  have  had  an  opportu- 
nity of  proving,  the  party  is  bound  by  the 
admission  of  his  duly  constituted  vakeel. 

The  Judge  was  right  in  allowing  the 
execution,  and  ihi?  appeal,  therefore,  must  be 
dismissed  with  costs  and  interest. 


"    The  22nd  April  1868. 

Presefii  : 

The  Hon'ble  T..  S.  Jackson  and  C.  Hobhouse, 

Judges, 

Execution — Plea  of  limitation  by    one  not  a 
party— Sections 229  and  230,  Act  VIII.,  1859. 

Case  No.  13  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Hooghhy  dated  the  20th 
November  iSSy,  affirming  an  order  passed 
by  the  Sudder  Moonsiff  of  ihat  District^ 
dated  the  23rd  July  iSS'j, 

Mohesh  Chunder  Banerjee  (Objector), 

Appellant^ 

versus 

Chundra  Monee  Debia  and  others  (Decree- 
holders),  Respondents, 


Baboo  Sham  Lall  Mitter  for  Appellant. 
Baboo  Tarucknath  Dutt  for  Respondents. 

Where  a  decree-holder  soujjht  to  execute  his  decree 
agcainst  an  under-tenure  which  had  been  sold  for  ar- 
rears of  rent,  and  the  purchaser  objected  on  the  plea  of 
limitation — Held  that  the  purchaser,  being^  no  party  to 
the  suit,  was  not  entitled  to  contend  that  execution  w^s 
barred.  He  could  only  be  heard  under  Section  2Jg  or 
Section  230,  Act  VI II.,  1S59 ;  and,  if  under  the  former, 
a  very  wide  discretion  cuuld  be  exercised  by  the  Court. 

Jaclison,  J. — Chundra  Moxke  Drbia 
and  others  hold  a  decree  made  in  1863  for 
possession  of  a  transferable  under-tenure. 
Before  execution  of  the  decree,  the  landlord 
brought  about  the  sale  of  the  tenure  for 
arrears  of  rent. 

The  decree-holders  in  1867  applied  to  the 
Court  to  execute  their  decree,  and  the  pur- 
chaser objected,  setting  up  in  the  first  place 
lunitation.  This  objection  was  overruled 
by  the  Court  of  first  instance,  which  held 
the  decree-holder  not  to  be  barred  fa  pre- 
vious application  to  execute  having  been 
made  in  1864),  and  went  on  to  investigate 
the  purchaser's  claim  under  Section  229. 

He  appealed  to  the  Zillah  Judge,  insist- 
ing on  his  ground  of  limitation.  The  Judg^e, 
however,  threw  out  his  appeal,  being  of  opi- 
nion that,  as  the  petitioner  was  no  parly  to 
the  suit,  he  was  not  entitled  to  contend  thai 
the  execution  was  barred. 

The  petitioner  appeals  specially  against 
this  ruling,  but  we  think  the  Judge  was 
right,  and  that  the  petitioner,  who  purchased 
the  under-tenure,  did  not  thereby  acquire 
such  an  interest  in  the  suit  as  to  entitle  him 
to  maintain  that  the  decree  had  become,  by 
lapse  of  time,  incapable  generally  of  execu- 
tion. 

We  are  competent,  in  execution  of  a 
decree,  to  determine  questions  arising  be- 
tween parties  to  the  suit  and  relating  to  the 
execution,  but  not  questions  arising  between 
a  party  to  the  suit  on  the  one  hand,  and  a 
person  who  was  or  is  no  party  to  it  on  the 
other,  except  the  particular  claims  connected 
with  giving  possession  of  property,  which 
are  specified  in  the  Code. 

The  petitioner  was  not,  and  is  not,  a  party ; 
as  the  Judge  observes,  execution  is  not 
directly  sought  against  him,  and  he  can 
only,  we  think,  be  heard  as  provided  by 
Section  229  or  230  (as  the  case  mav  be)  of 
Act  Vlll.  of  1859. 

But  we  may  observe  that,  if  the  case 
comes  properly  within  the  terms  of  Section 
229,  a  very  wide  discretion  seems  to  be  al- 
lowed to  the  Court  by  the  concluding  words 
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of  that  Section  which  enable  the  Court  to 
investigate  the  claim  as  if  a  suit  for^  the 
properly  had  been  instituted  by  the  decree- 
holder  against  the  claimant,  and  to  pass 
such  order  for  staying  execution  of  the 
decree,  or  executing  the  same  as  it  may 
deem  proper. 

The   special   appeal   must   be   dismissed 
with  costs. 


The  22nd  April  1868. 

Present  : 

The  Hon*ble  H.  V.  Bayley  and  Dwarkanath 

Mitter,  Judges,  • 

Partition— Section  6,  Regulation  VIII.,  1819. 
Case  No.  263  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  18th 
June  i86y, 

Gouree  Sunkur  Roy  (Plaintiff}, 
Appellant, 

versus 

Anond  Mohun  Moitro  and-  others  (Defend- 
ants), Respondents. 

Bahoos  Mohinee  Mohun  Roy  and  Sreenatfi 
Doss  for  Appellant. 

Baboo  (jreeja  Sunkur  Mozoomdar  for 
Respondents. 

There  is  no  statutory  bar  against  a  ryot's  right  to 
partition  as  between  himself  and  his  co-parccner  where 
be  docs  not  ask  for  such  a  distribution  of  the  putnee-rcnt 
as  would  bind  the  zemindar,  or  limit  the  latter^s  right 
over  the  whole  tenure  as  a  joint  one. 

Mitter,  J. — We  are  of  opinion  that  this 
case  is  governed  by  the  principle  laid  down 
in  the  decision  passed  by  a  Division  Bench 
of  this  Court,  and  reported  in  page  192, 
Sutherland's  Weekly  Reporter,  Volume  VI., 
Civil  Rulings.     The  Judge  is  quite  mistaken 


in  supposing  that  this  case  has  not  been 
properly  reported.  It  is,  like  all  other  cases 
reported  in  the  Weekly  Reporter,  neither 
more  nor  less  from  first  to  last  than  the 
words  used  by  the  learned  Judges  in  their 
written  judgment.  The  plaintiff  is  clearly 
entitled  to  a  partition  as  between  himself 
and  his  co-parcener.  There  is  no  statutory 
bar  against  this  right,  and  the  zemindar's 
interests  cannot  be  possibly  affected  by  the 
partition  thus  prayed  for.  No  "  apportion- 
ment of  the  jumma  or  reserved  rent,"  prohi- 
bited by  Section  6,  Regulation  VIII.  of  18 19, 
is  sought  for ;  or,  in  other  words,  the  plaintiff 
has  not  asked  for  such  a  distribution  of  the 
putnee-rent  as  would  bind  the  zemindar,  or 
limit  his  right  over  the  whole  tenure  as  a 
joint  one.  We  do  not  see  any  reason  in  law 
or  equity  why  the  plaintiff's  right  to  have  a 
partition  as  between  himself  and  his  co-par- 
ceners should  not  be  enforced.  We  decree 
this  appeal  with  costs. 


The  22nd  April  1868. 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Substitution  of  a  third  party  for  original  plaint- 

ifr. 

Case  No.  1570  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  24th  April 
i86y,  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2j/d  June  1866. 

Saheb  Roy  (Plaintiff),  Appellant, 

versus 

Choonee  Singh  and  others  (Defendants), 
Respondents, 

Baboo  Tarucknaih  Sein  for  Appellant. 

Baboos  Otool  Chutider  Mookerjee,  Gopee- 
nath  Mookerjee,  Nilmonee  Sein,  and 
Doorga  Doss  Dull  for  Respondents. 

A  party  who  had  sued,  on  the  part  of  himself  and 
of  his  minor  brother,  to  recover  possession  of  ancestral 
property  alleged  to  have  been  alienated,  sold  his  rights 
and  interests  in  the  suit  to  a  third  party,  whose  name 
was  accordingly  substituted  in  the  place  of  plaintiff. 

Held  that  the  substitution  of  such  party  for  the 
lintiff  in  respect  of  part  of  the  lattcr's  share  in  the 


plaintiff  in  respect  of  part 
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subject-matter  of  the  suit  did  not  make  that  part)'  a 
party  to  the  suit,  and  gave  him  no  status  which  would 
enable  him  to  appeal. 

Phear,  J, — The  original  plainliflp  in  this 
suit  was  one  Dhunookdharee,  who  sued  on 
ihe  part  of  himself  and  his  minor  brother  to 
recover  possession  of  certain  ancestral  pro- 
perty which  he  alleged  had  been  improperly 
alienated  by  his  father. 

Pending  the  trial  of  the  suit  in  the  first 
Court,  the  plaintiff  sold  his  rights  and  in- 
terests in  the  suit  to  Saheb  Roy,  and,  upon 
petition  presented  by  him  to  the  Court  of 
first  instance,  that  Court  substituted  Saheb 
Roy's  name  in  the  place  of  the  original 
plaintiff. 

The  record  thus  altered  came  by  appeal 
into  the  Lower  Appellate  Court,  which  Court, 
for  reasons  given  by  it,  dismissed  the  appeal 
on  the  grounds  that  it  was  preferred  by 
Saheb  Roy  alone,  and  that  he  had  not  made 
out  any  title  to  appeal. 

It  is  not  necessary  for  us  now,  on  special 
appeal  from  that  decision  of  the  Judge,  to 
say  whether  the  reasons  given  by  him  are 
or  are  not  sufficient  to  support  his  deter- 
mination, for  we  are  of  opinion,  upon  the 
ruling  of  the  Full  Bench  in  the  case  report- 
ed in  Volume  IV.  of  the  Weekly  Reporter, 
page  309,  that  the  substitution  of  Saheb  Roy 
for  the  plaintiff  in  respect  of  a  part  of  his 
share  in  the  subject-matter  of  suit  was  in- 
valid, and  had  not  the  effect  of  making  him 
a  party  to  the  suit.  This  being  so,  he  had, 
of  course,  no  status  which  would  enable 
him  to  appeal,  and  the  decision  of  the  Lower 
Appellate  Court  was  right  in  substance. 
Therefore  we  dismiss  4he  special  appeal 
with  costs. 


The  22nd  April  1868. 
Present : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Mortgaged  premises— Mortgagfee*s  duty. 

Case  No.  1861  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
dated  the  2^th  April  t86*j^  modifying  a 
decision  passed  by  the  Sudder  Ameen 
of  that  Districty  dated  the  gth  A  ugust 
1866, 

Jogendronath  MuUick  and  others  (some  of 
the  Defendants),  Appellants^ 

versus 

Raj  Narain  Palooye  (Plaintiff),  Respondent, 


Baboo  Obhoy  Churn  Bose  for  Appellants. 
Baboo  Ashootosh  Chatterjee  for  Respondent. 

A  mortgagee  in  possession  of  mort|ifa^d  premises 
is  bound  to  keep  them  in  necessary  repair,  and  is  at 
liberty  to  charfi^c  for  the  same  with  interest. 

K:emp,  7.— We  think  that  the  finding  of 
the  Principal  Sudder  Ameen  is  wrong.  The 
special  appellant  is  the  mortgagee,  and  fie  is 
in  possession  of  the  mortgaged  premises  con- 
sisting of  a  thatched  house.  It  is  said  the 
original  debt  with  interest  has  been  paid 
from  the  usufruct  of  the  mortgaged  premises 
and  this  fact  is  apparently  undisputed.  But 
the  mortgagee  claims  to  be  allowed  for  repairs 
and  re-construction  of  the  house. 

The  first  Court  allowed  this.  The  Prin- 
cipal Sudder  Ameen  finds  that,  without  the 
authority  of  the  mortgagor,  the  mortgagee 
could  make  no  repairs  so  as  to  charge 
the  mortgagor.  He  further  assumes  that, 
as  the  deed  of  mortgage  was  not  produced, 
it  must  be  presumed  that  there  was  no  sti- 
pulation that  the  mortgagee  was  to  be  en- 
titled to  any  deduction  on  account  of  sums 
advanced  by  him  for  repairs. 

Under  the  law  as  administered  in  this 
country,  a  mortgagee  in  possession  is  in  the 
position- of  a  trustee.  The  mortgagee  mast 
use  the  mortgaged  premises  as  liable  to  be- 
come the  property  of  the  mortgagor,  and 
must  not  do  anything  to  diminish  the  se- 
curity upon  which  the  money  was  lent.  In 
this  case,  the  mortgaged  property  was  a 
thatched  house.  To  allow  it  to  fall  out  of 
repair,  and  to  become  uninhabitable,  would 
have  been  diminishing  the  value  of  the  se- 
curity on  which  the  money  was  advanced, 
and  preventing  the  mortgagor  from  paying 
off  the  debt  from  the  usufruct.  It  is  the 
bounden  duty  of  the  mortgagee  in  possession 
to  keep  the  premises  in  necessary  repair,  and 
he  will  be  allowed  to  charge  for  the  same 
with  interest.  (Cooke*s  Law  of  Mortgage, 
page  344 ;  Macpherson  on  Mortgages,  page 

85.) 
We  uphold  the  decision  of  the  first  Court, 

and   reverse  the  decision  of  the   Principal 

Sudder  Ameen  with  costs  and  interest. 

The  special  appeal  is  decreed  with  costs 

and  interest. 


i363.^ 


Civil 


THX   WEEKLY   RlEPORTKR. 


tiulings. 


489 


The  22Dd  Apriri868. 

Present : 

The  Hon  ble  H.  V.  Bayley  and  Dwarkanalh 

Miller,  Judges. 

AppKcation  for  review— Section  378,  Act 

VIII.,  1859. 

\  Case  No.  146  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ike  Principal  Sudder  Ameen  of  East 
Burdwan,  dated  the  i^ih  December  1866, 
affirming  a  decision  passed  by  the  31  00ns iff 
of  Makomedpore,    dated   the    24th    Jul} 

Jewun  Bibce  (Plaintiff),  Appellant, 

versus 

Baddun  Mundul  and  others  (Defendanls), 

Pespondents, 

Moulvie  Murhamut  Hossein  for  Appellant. 

Baboos  Mohendro  ImU  Shome  and  Roma- 
nath  Bose  for  Respondents. 

A  Xf oansiff 's  order  rejecting  an  application  for  review 
ti  not  appealable. 

Bayley,  J. — L\  this  case  there  is  a  patent 
want  of  jurisdiction.  The  Judge,  on  the  8th 
September  1S63,  admitted  a  summary  appeal 
from  the  defendant  against  an  order  of  the 
Moonsiff  rejecting  ihe  application  of  that 
paity  for  review. 

That  act  was  one  wholly  against  law 
and  «ilhoat  jurisdiction,  the  Moonsiff's  order 
being  final  under  Section  378,  Act  VIII.  of 
1859.  The  acts  and  procedure  based  on 
ihat  illegal  ord^r  given  without  jurisdiction 
are  equally  Illegal  and  without  jurisdiciion. 
We  accordingly  decree  this  special  appeal 
vith  costs.  The  Moonsiff's  decision  of  2nd 
April  1863  will  stand,  and  the  decision  of 
22nd  May  1862  and  all  subsequent  proceed* 
jngs  are  hereby  set  aside. 

Vol.  IX.       > 


The  23rd  April  1868. 

Present  : 

The  Hon'blc  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Attendance  of  witnesses— Court  bound  to  assist. 

Case  No.  1881  of  1867, 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge  of  Hooghly, 
dated  the  8th  April  186*/,  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  tCth 
April  j866. 

• 

Pearee  Mohun  Mookerjec  (Plaintiff), 
Appellant, 

versus 

Madhub  Chunder  Ghosal  and  others 
(Defendants),  Respondents. 

Baboos  Mohendro  La  1 1  Shome  and  Motee 
Lall  Mookerjee  for  Appellant. 

Baboo  Umbica  Churn  Banerjee  for 
Respondents. 

Where  an  appellant  dela^'ed  to  give  in  the  names 
of  his  witnesses,  but  was  yet  within  reasonable  time  to 
secure  their  attendance  on  ths  day  of  hearing,  if  sum- 
monses had  been  sent  throu|^h  different  peons  by  the 
Railway. — Held  that  the  Lower  Appellate  Court  was 
bound  to  have  directed  the  issue  of  the  summonses,  and 
to  have  given  every  assistance  to  the  party  asking  for 
them,  all  additional  expenses  being  paid  by  such  party. 

Jackson,  J.-  Wk  think  that  both  the 
Principal  Sudder  Ameen  and  the  judge 
have  been  in  error.  The  Principal  Sudder 
Ameen  had  no  discretion  to  refuse  to  issue 
the  summonses  required  by  the  appellant 
upon  his  witnesses.  ( Vide  precedent  of  this 
Court,  page  iii.  Volume  V.,  Weekly  Re- 
porter, Civil  Rulings.)  It  is  true  that  the  ap- 
pellant delayed  to  give  in  his  list  of  witnesses 
until  the  2nd  April,  when  the  date  fixed 
for  hearing  the  evidence  was  the  9ih  April, 
but  the  Principal  Sudder  Ameen  is  not  right 
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in  stating  that  these  summonses  could  not 
have  been  served,  so  that  the  witnesses  could 
not  have  attended  on  the  9th  April.  It  is 
said  the  witnesses  lived  at  Seramporc,  Pun- 
dooa,  Huripal,  and  Kutwa,  and  that  these 
places  are  at  a  distance  from  the  Principal 
Sudder  Ameen's  Court  at  Hooghly.  They 
could,  however,  be  reached  with  the  assist- 
ance of  the  Railway  in  a  day  from  Hooghly. 
Different  peons  might  have  been  sent  to  the 
different  places,  and  they  might  have  gone 
by  rail,  all  additional  expenses,  of  course, 
being  paid  by  the  party  summoning  the  wit- 
nesses. The  Principal  Sudder  Ameen  should 
have  directed  the  summonses  to  issue,  and 
given  every  assistance  to  the  party  asking 
for  them  to  prevent  delay  in  their  being 
served.  It  might  be  that  the  witnesses  might 
not  have  been  able  to  attend,  and  then  the 
Court  might  have  exercised  its  discretion 
whether  it  would  take  measures  to  enforce 
or  not.  We  think  there  was  reasonable 
time  for  the  witnesses  to  attend,  and  the  sum- 
monses would  have  been  issued.  The  case 
will  be  remanded  to  the  first  Court  to  fix 
another  day  for  the  hearing.  The  orders 
passed  are  reversed. 


The  23rd  April  1868. 
Present  : 

The  Ilon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Mitakshara— Childleas  widow's  intereat  in  has- 
baild's  estate^Champertj  and  maintenance. 

Cases  Nos.  203,  206,  209,  and  231  of  1867. 

Regular  Appeals  from  an  order  passed  by 
the  Principal  Sudder  Ameen  0/  Patna, 
dated  the  28th  May  i86j. 

Panchcowrec  Mahioon  and  others 
(Defendants),  Appellants, 

versus 

Kalce  Churn  and  others  (Plaintiffs), 
Respondents. 


Mr,  Piffard  and  Baboos  Unnoda  Pershad 
Banerjee  and  Bhotvanee  Churn  Duff  f^ 
Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Ashootosh 
Chatterjee  for  Respondents. 

A  childless  widow,  under  the  Mitakshara  Law, 
takes  only  a  limited  interest  in  her  husband's  C2>tatc, 
similar  to  that  taken  by  a  childless  widow  according 
to  the  law  of  the  Bengal  School. 

Held  by  Glover,  y,  {Macpherson,^,,  ^issentinif),  that 
there  is  no  law  against  Champerty  or  Mainfenance  tn 
Bengal. 

Glover,  J, — This  was  a  suit  by  one  Kalee 
Chum  as  next  heir  of  his  grandfather  Jung- 
lee  Sahoo  to  recover  possession  of  certain 
real  properties,  by  cancelling  deeds  of  sale 
Executed  by  his  maternal  grandmother 
Phool  Dyee,  the  widow  of  Junglee,  to  the 
vendors  of  the  various  defendants,  on  the 
ground  that,  according  to  Hindoo  Law  as  pre- 
vailing in  the  provinces  governed  by  the 
Mitakshara,  she  had  no  power  to  alienate, 
not  being  under  legal  necessity  so  to  ^o* 

Kalee  Churn,  the  first  plaintiff,  sues  aloog 
with  four  others,  who  are  stated  in  the  plftiot 
to  have  purchased  a  fSirge  share  in  the  pro- 
perty sued  for  in  consideration  of  their  pro- 
viding the  funds  for  carrying  on  the  suit. 
These  latter  parties,  as  appears  from  the  terms 
of  a  deed  of  partnership-agreement  {^shera* 
kutnamah)  filed  with  the  record,  were  to 
have,  in  case  of  success,  a  la-annas  share 
in  the  property  recovered,  Kalee  Chum  con- 
tenting himself  with  a  4  annas  share,  which 
he  was  to  have  free  of  all  costs  incurred 
during  the  litigation  of  his  claims. 

Junglee  Sahoo  died  in  1838  (Pous  IJ45 
6.  S.),  leaving  a  widow  Phooldijee,  and  two 
daughters,  Bholakun  and  Makkun.  Each  of 
the  daughters  had  a  son,  but  Debee  Pershad, 
one  of  them,  is  dead,  and  Kalee  Chum,  the 
plaintiff,  is  now  the  only  survivor.  His 
grandmother  Phool  Dyee  died  on  the  15th 
of  January  i860,  from  which  date  be  claims 
to  succeed  by  right  of  heirship  to  bis  grand- 
father's property. 

The  particular  alienations  which  he  seeks 
to  set  aside  are  dated  respectively — 

1.  9th  April  1848. — Forecbsure^decree 
of  8  annas  of  Ghousepore  to  Rambax. 

2.  20th  April  1848. — Kobala  by  Miis- 
samut  Phool  l^yet  to  Azeem  Ally — 2tf.  6rf. 
17^.  10^.  of  Mouzab  Mahomedpore. 
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5.  jfd  March  1851. — Kobala  by  Mus- 
samiit  Phool  Dyee  to  Mussamut  Sheiahoo — 
4-aDnas  share  of  Chuck  Kunral. 

4.  13th  December  1854.— Kobala  by  Mus- 
samut Phool  Dyee  to  Mussamut  Mohono 
— 8-annas  share  of  Mouzah  Ghoorunpoora. 

5.  4th  November  1855.— Kobala  from 
Azim  Ally  to  Chorab  Singh— F/V/<?  No.  2. 

6.  12th  April  1856.— Kobala  of  Shetahoo 
to  Reeroo—  Vide  Nos.  3  ar-d  4. 

7.  1st  July  1858.— Kobala  from  Mussa- 
mut Shetahoo — 4-annas  share  of  Ghoorun- 
poora. 

And  he  also  seeks  to  have  cancelled  the 
orders  of  the  Civil  Courts,  dated  November 
\^  1B56,  and  9th  March  1857. 

The  defendants  pleaded  generally— 

isL — That  the  suit  savored  of  Cham» 
pcrty,  and  should  be  dismissed  at  once  on 
ibaX  ground ; 

2nd. — That  the  suit  is  barred  by  limit- 
ation: 

And  particularly  that  the  properties 
sought  to  be  recovered  had  been  purchased 
by  them  bond  fide  from  the  vendees  of  Phool 
Dy«e,  who  was  justified  in  making  the  alien- 
ations. 

Thus,  Omrao  Mahtoo  and  others  claimed 
under  the  deeds  of  sale  Nos.  3  and  4. 
No.  3,  dated  the  3rd  March  1851,  was  a 
deed  of  sale  of  an  8-annas  share  of  Mouzah 
Chuck  Kunral  executed  by  Phool  Dyee  to 
Mussamut  Shetahoo.  No.  4,  dated  13th 
December  1854,  was  for  an  8-annas  share 
of  Mouzah  Ghoorunpoora,  and  was  given 
by  Phool  Dyee  to  Mussamut  Mohono. 

The  defendants  purchased  a  4-annas  share 
of  these  Mouzahs  from  Mussamut  Shetahoo 
(wtko  had  in  the  meantime  bought  from 
Mossamut  Mohono)  on  the  1st  of  July 
1S58  (deed  No.  7  of  the  plaintiff's  list)  ;  and 
iHey  now  plead  that  the  original  sales 
vere  made  by  Phool  Dyee  under  great  and 
pressing  necessities,  with  the  knowledge  and 
consent  of  the  reversioner  Kalee  Churn,  and 
cannot,  therefore,  now  be  set  aside. 

Cbooah  Sing  and  Gopaul  Sing  claimed, 
under  No  2,  a  deed  of  sale  dated  the  28th 
April  1848,  by  which  a  fractional  share  of 
Mouzah  Mahomedpore,  Sumpa  Mauwa,  was 
sold  by  Phool  Dyee  to  Syud  Azeem  Ali,  and 
by  him,  on  the  4th  of  November  1855  (deed 
No.  5  of  the  plaintiff's  list),  to  the  defend- 
ants. 


These  defendants  also  averred  that  the 
plaintiff  Kalee  Churn  was  aware  of  the  sale 
to  Azeem  Ali,  and  did  not  object  to  it. 

The  defendant  Fuzul  Kurreem,  who  is  in 
possession  of  an  8-annas  share  of  Mouzah 
Ghousepore,  the  properly  covered  by  the  deed 
of  sale  No.  i,  dated  the  9th  of  April  1848, 
pleaded  that  he  had  been  put  in  possession 
by  a  decree  of  Court  passed  in  his  favor  in 
a  pre-emption  suit,  which  decree  the  plaintiff 
did  not  sue  to  reverse.  He  also  pleaded,  as 
did  the  other  defendants,  that  the  sale  by  Phool 
Dyee  to  Rambux  was  a  \'alid  sale,  made 
with  the  knowledge  and  conseilt  of  the  plaint- 
iff Kalee  Churn  under  pressure  of  great  and 
immediate  necessities. 

It  will  assist  the  determination  of  this 
defendant's  part  in  the  case  to  explain  the 
way  in  which  he  became  interested. 

It  appears  that  one  Deo  Chand  Sahoo 
sued  Mussamut  Phool  Dyee  on  a  bond, 
and  got  a  decree  on  the  14th  of  August 
1845.  Execution  was  taken  out,  and  on  the 
7th  of  July  1846  an  8-annas  share  of 
Mouzah  Ghousepore  was  sold  in  satisfaction 
of  the  decree.  The  amount  decreed  was  Ru- 
pees 2 5 7- 1- 1 2,  but  the  property  sold  for  Ru- 
pees 2,325,  and  was  bought  by  Rambux  Sahoo. 
Before,  however,  the  purchase-money  was  * 
paid  into  the  Collector's  hands,  other  credit- 
ors of  Phool  Dyee  had  become  clamorous, 
and  at  the  lady's  request  Rambux  paid  over 
to  her  for  their  benefit  the  balance  of  the  pur- 
chase-money, receiving  in  return  a  receipt 
from  various  creditors  acknowledging  the 
amount  paid.  This  receipt  was  accepted 
by  the  Civil  Court,  and  forwarded  by  it  to 
the  Collector  as  a  discharge  to  Rambux  from 
all  further  liabili^  on  account  of  his  pur- 
chase. The  Collector,  however,  refused  to  re- 
ceive it  as  such,  and  called  upon  the  auction- 
purchaser  to  make  good  the  balance  of  his 
bid,  and,  on  his  declining  to  do  this,  cancelled 
the  sale. 

I  may  mention  here  that  there  is  no  denial 
on  the  part  of  the  plaintiff  of  the  fact  that 
the  Rupees  2,325  paid  by  Rambux  were 
made  over  to  various  creditors,  including 
Deo  Chand,  and  were  not  retained  by 
Mussamut  Phool  Dyee. 

Rambux  on  this  brought  a  suit  against 
Phool  Dyee  in  the  Principal  Sudder  Ameen's 
Court  (27th  April  1847)  to  recover  his 
advance,  and  forced  Phool  Dyee  to  a  com- 
promise, by  which  she  gave  him  a  mortgage 
of  the  property  originally  sold  at  the  suit 
of  Deo  Chand,  with  power  of  foreclosure, 


49* 


Cml 


THS  WEEKLY   REPORTER. 


Rulings. 


[Vol.  IX. 


if  the  money  were  not  re-paid  within  a 
year.  Mussamut  Phool  Dyee  defaulted,  and 
Rambux  petitioned  for  foreclosure  on  the 
3rd  of  August  1849.  The  foreclosure  was 
made  absolute  at  the  expiry  of  the  year  of 
grace  in  1851,  and  on  the  6th  of  May  1854 
he  obtained  a  decree  for  possession.  Before, 
however,  he  was  settled  in  possession,  he 
was  sued  by  Kazee  Fuzul  Kurreem,  who 
claimed  a  preferential  right  under  the  law 
of  pre-emption,  and  a  decree  was  passed 
in  his  favor  on  the  19th  of  November 
1856,  since  which  time  he  has  been  in 
possession. 

The  remaining  defendant,  Panchcowree 
Mahtoo,  claimed  under  deeds  Nos.  3  and  4, 
an:l  his  defence  was  similar  to  that  of 
Omrao  Mahtoo. 

The  Principal  Sudder  Ameen  held  that 
the  Law  of  Champerty  did  not  apply  to  this 
country ;  that  the  suit  was  not  barred  by 
the  Statute  of  Limitations;  and  that  Kalee 
Churn  was,  as  only  surviving  grandson  of 
Junglce,  entitled  to  sue.  On  the  merits  he 
found  that  Phool  Dyee  was  not  justified  by 
Hindoo  Law  in  making  the  alienations 
complained  of,  and  that  Kalee  Churn  had 
never  consented  to  her  doing  so.  He,  there- 
*fore  decreed  in  the  plaintiff's  favor,  and 
ordered  the  various  deeds  of  sale  and  orders 
of  the  Civil  Courts  to  be  cancelled. 

Against  this  decision  all  the  defendants 
appeal. 

The  plea  of  limitation  was  taken  general- 
ly by  all  the  appellants,  biit  was  not  pressed, 
a  long  current  of  decisions  of  this  Couit 
having  laid  it  down  that  the  cause  of  action 
to  Kalee  Churn  in  cases  like  the  present 
arose  on  the  death  of  his  grandmother,  from 
which  date  he  was  undoubtedly  in  time. 

For  the  defendants  it  was  argued  that, 
according  to  the  Mitakshara  Law,  the  estate 
taken  by  Phool  Dyee  was  not  a  restricted 
estate  such  as  that  of  a  widow  under 
the  Hindoo  Law  current  in  Bengal.,  It 
was  contended  generally  that  a  widow 
under  the  law  of  the  Mitakshara  takes  an 
absolute  interest  in  her  deceased  husband's 
estate,  and  may  dispose  of  it  as  she  pleases ; 
anfl,  further,  that,  at  any  rate,  in  the  property 
not  proved  to  have  come  to  her  husband 
as  ancestral  property,  she  takes  an  absolute 
interest.  We,  however,  declined  to  hear  any 
argument  on  these  points,  there  being  no 
sort  of  doubt  that,  according  to  a  long  series 
of  decisions  of  the  Courts  of  this  country. 


the  Privy  Council,  a  childless  widow  ander 
the  Mitakshara  Law  takes  only  a  limited  In- 
terest in  her  husband's  estate  similar  10 
that  taken  by  a  widow  under  the  law  of 
the  Bengal  School. 

It  was  also  argued  that  the   suit   is  bad 
for  multifariousness.       There  is  no  doubt 
that  it  is  so;   and   the  plaint  ought   never 
to  have  been  received  or  filed  by  the  I-.ower 
Court.    The  remarks  of  the  Court  in  the 
case  of  Rajah  Ram  Tewaree  versus  T-uch- 
mun  Pershad  (VI I L  Weekly  Reporter,  page 
15)  on  this  question  apply  equally  to  the 
present  case.      Judges  below  ought  to  be 
more   careful   and    to  reject   plaints   when 
brought     against     several     defendants    for 
causes  of  action  which  have  accrued  agaisist 
each  of  them    separately,  and    in    respect 
of  which  they   are    not  jointly  concerned. 
We  cannot,  however,-  dismiss  the  suit  notr 
ii  this   stage  of    the    proceedings  on  this 
ground,  when  the  case  has  been  tried  fnfly 
on  the  merits,  and  we  have  before  us  the 
materials  for  finally  disposing  of  the  various 
issues  between  the  parties. 

On  the  question  of  champerty,  Mr.  PiflFard 
for  the  appellant  contended  that  there  was 
no  reason  why  the  offence  of  cbampertj 
should  be  confined  to  English  cases,  and  that 
the  Courts  here,  being  especially  Courts 
of  equity  and  good  conscience,  were  bound 
to  take  notice  of  what  the  Equity  Courts 
of  England  considered  to  be  a  serious  offence 
against  morality.  He  argued  further  that 
the  original  decision  of  the  Sudder  Court, 
upon  which  all  subsequent  rulings  had  turned, 
proceeded  on  a  wrong  principle,  and  was, 
therefore,  of  no  value  as  an  authoritv. 


I    concur    with   the   learned   Counsel    in 
thinking  that  there  is  no  good  reason  why 
the  doctrine  of  champerty  should  be  con&ned 
to  English  cases,  and  the  present  suit  is  one 
in  which    its   application   would    be  more 
than  usually  proper,  for  the  record  shows 
most  distinctly  that  Kalee  Chum  has  been 
egged  on  to  litigate  claims  on   which  he 
had  for  many  years  kept  silence,  if  he  had  not 
acquiesced  in  them,  and  that  by  parties  hav- 
ing no  interest  in  the  issue,  except  as   to 
the  amount  of  plunder  they  might  secure 
from  the  successful   litigant  in   the   event 
of  their  funds  gaining  the  case  for  him. 
But   as    champerty    is    not   a  part  of  our 
Statute  Law,  and  as  successive  decisions  of 
our  highest  Court  have  pronounced   it  in- 
applicable to  this  country,  I  do  not  feel  ios- 
tified  in  re-opening  the  matter,  or  in  referring 


which  Jire   jn   accordance  with  decisions  of  I  it  to  a  Full  Bench.    The  decision  quoted  by 
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Mr.  PiffArd  is  to  be  fotind  in  the  Sudder  De- 
waimy  Adawliit  Reports  for  1852,  page  394, 
Ktshea  Lall  Bhoomik  versus  Pearee  Soon- 
durry  and  otliers.  This  decision  was  passed 
by  a  Full  Bench,  consisting  of  five  Judges, 
^ter  reviewing  the  older  cases  on  the  subject ; 
and  it  decided  that  champerty  was  not  per 
St  illegal,  but  that  every  such  arrange- 
ment mast  stand  or  fall  according  to  the 
the  peculiar  nature  of  its  conditions.  In 
ilus  judgment  the  former  decisions  of  the 
Sudder  Court  were  considered  and  held  to 
have  been  erroneous,  and  after  full  argument 
it  was  decided  that,  as  between  a  plainti^  and 
a  ihirii  party,  an  issue  could  properly  be  ad- 
miued  regarding  the  source  from  which  the 
plaintiff  procured  funds  for  defraying  the 
expenses  of  his  action,  that  is  to  say,  a  suit 
ought  not  to  be  at  once  dismissed  without  a 
bearing,  merely  because  the  plaintiffs  in  the 
ctQse  had  agreed  to  divide  the  matter  sued  fot 
between  them,  if  they  prevailed  at  law,  but 
that  every  such  case  should  be  looked  at  in 
its  own  merits,  should  a  suit  be  brought  to 
enforce  or  avoid  its  conditions ;  but  that  the 
Coiin  should  refuse  to  entertain  the  ques- 
tion as  between  the  plaintiff  and  defendants, 
the  former  having  the  right  to  an  adjudica- 
tion of  bis  controversy  with  the  person  keep- 
ing him  out  of  his  property,  no  matter  how 
he  procured  the  funds  to  litigate  with. 

The  later  decisions  of  this  Court  have  not 
gone  further  than  to  express  doubts  as  to  the 
application  of  the  doctrine  of  champerty  to 
our  Courts,  but  the  result  has  practically 
been  a  regular  following  of  the  precedent  of 
1852.  As  to  wheiher  the  Sudder  Court  in 
that  decision  misunderstood  the  former  cases 
that  had  been  brought  to  their  notice,  I  do 
not  ihmk  it  necessary  to  offer  an  opinion.  It 
is  sufficient  that  all  those  cases  were  referred 
to  and  examined,  and  that  the  judgment  of 
ibe  Full  Bench  of  the  Court  was  that  cham- 
peny  was  not  of  itself  illegal. 

Mr.  Piffard  further  argued  that  the  deci- 
sion ok  1852  went  on  the  supposition  that 
the   Law  of  Champerty   was  a  dead  letter 
in  England,  and  was  largely  influenced  by  | 
this  error.     But  J   can   see   no  reason  to 
suppose  that  this  was  the  case.     One  of  the  ! 
Judges  (Sir  R.  Barlow)  does  say  parentheti-  ; 
tally  that  the  Law  of  Champerty  •*  was  now  1 
a  dead  letter  in  our  English  Code,"  but  the 
statement   did    not    influence  his    decision 
which   proceeded  on   other  grounds,  whilst 
the  other  four  Judges  treated  the  question 
entirely  from  an  Indian  point  of  view. ' 

It  seems  to  roe,  therefore,  to  have  been 
amhoritatively  ruled  that,  as  between  a  plaint- 


iff and  defendant  in  this  country,  no  question 
of  champerty  can  arise,  and  as  I  am  not  pre- 
pared to  dissent  from  that  ruling,  although 
I  confess  to  some  doubts  of  its  propriety,  I 
must  decide  this  issue  against  the  ap- 
pellants.      *       *       *       tif       *       «       # 

«        o        V        «{i^        o        >»        a        -$ 

Macpherson,  J, — I  concur  generally  in 
this  judgment. 

But  on  the  question  of  champerty  and 
maintenance,  which  has  been  raised  and  dis- 
cussed at  length  (and  the  law  as  to  which 
cannot  yet  be  said  to  have  been  definitively 
settled  so  far  as  this  Court  is  concerned),  I 
deem  it  unnecessary  to  express  any  opinion, 
as  I  agree  with  Mr.  Justice  Glover  in  think- 
ing that  the  appellants  have  a  good  defence 
on  the  merits,  and  are  on  this  ground  en- 
titled to  succeed  In  their  several  appeals. 


The  23rd  April  186S. 

Present : 

The  Hon'ble  J,  B.  Phear  and  C.  Ilobhoiise, 

Judges, 

Objections  first  urged  in  special  appeal 

Case  No.  1606  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  i8th 
March  iSdy,  affirming  a  decision  passed 
bj'  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  6th  August  1866. 

Benode  Putnaik  and  others  (Defendants), 

Appellants, 

versus 

Doyanidhee  Buliior  Singh  (Plaintiff), 
Respondent, 

Baboos  Romesh  Chunder  Milter  and  Taruck- 
nath  Sein  for  Appellants. 

Baboos*  Unnoda  Per  shad  Banerjee  and  Obhoy 
Churn  Base  for  Respondent. 
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A  plaintift  obtained  a  decree  to  set  aside  an  aliena- 
tion of  ancestral  property  effected  by  his  father  during 
his  minority.  Defendant  objected  in  special  appeal, 
first,  that  the  suit  was  barred  by  lapse  of  time  since 
Plaintiff  attoined  his  majority;  and,  secondly,  that, 
under  the  Mitakshara  Law,  the  father  had  a  right  to 
alienate  a  share  of  the  property. 

Held  that,  as  ih^  first  ol  these  objections  was  entirely 
a  matter  of  fact,  and  as  the  second,  though  essentially 
a  matter  of  law,  went  to  the  substance  of  the  plaintiff's 
claim,  they  should  have  been  urged  in  the  I^wer  Courts, 
and  could  not  be  admitted  for  the  first  time  in  special 
appeal. 

Phear,  7.— In  this  suit  the  plaintiff  sued 
to  set  aside  an  alienation  of  ancestral  property 
which  had  been  effected  by  his  father  during 
his  minority  more  than  20  years  before 
suit,  on  the  ground  that  under  the  Mitak- 
shara Law  alienation  was  illegal  and 
invalid  against  him.  Both  the  I^wer  Courts 
have  given  the  plaintiff  a  decree,  on  condi- 
tion that  he  re-pay  the  defendant  his  pur- 
chase-money. 

It  is  now  objected  by  the  defendant  in 
special  appeal  that  the  plaintiff  attained  his 
age  of  16  years  in  i860,  and  that,  inasmuch 
as  the  suit  was  not  brought  until  September 
i8^»5,  it  is  barred  by  the  lapse  of  time. 
We  think  that  this  objection  cannot  be 
allowed  to  prevail.  It  was  not  made  in  the 
Court  of  first  instance ;  on  the  contrary,  the 
defendant  there  contended  that  the  plaintiff 
was  not  born  until  1848.  Nor  was  it  made 
before  the  Appellate  Court,  and  without  say- 
ing that  questions  of  limitation  cannot  be 
taken  up  in  special  appeal  when  they  have 
not  been  made  earlier  in  the  suit,  assuming 
the  facts  essential  thereto  are  admitted  or 
proved  in  the  suit,  still  in  this  case,  as  it 
was  quite  possible  that  the  plaintiff  might, 
if  he  had  been  put  to  the  issue,  have  showed 
that  his  age  of  majority  was  not  16  but  18, 
namely,  by  showing,  had  the  fact  been  so,  of 
which  we  have  no  information,  that  his 
estates  were  under  the  Court  of  Wards,  we 
think  that  the  question  of  limitation  is  so 
entirely  a  matter  of  fact  capable  of  being 
disputed,  that  we  cannot  allow  the  special 
appellant  to  take  advantage  of  the  particular 
state  of  facts  as  they  happen  to  have  been 
found,  without  his  having  raised  the  issue, 
which  would  have  led  to  a  full  and  complete 
investigation  on  this  point. 

The  second  objection  to  the  decree  of  the 
IjQwtx  Appellate  Court  is,  that  by  Mitak- 
shara Law  the  father  had  at  least*  a  right 
to  alienate  his  own  share  of  the  property   1 


which  would  have  been,  had  a  partition 
been  effected,  one-half,  and  that  consequently 
the  Lower  Appellate  Court  was  wrong  in 
setting  aside  the  alienation  of  the  whole 
of  the  property,  and  giving  a  decree  to  the 
plaintiff  for  the  whole.  This  objection  also, 
we  observe,  is  made  in  this  Court  for  the 
first  time,  and  as  it  is  one  which,  ahhougb« 
no  doubt,  a  matter  of  law  in  all  essemfal 
respects,  goes  to  the  substance  of  the  plaint- 
iff's claim,  we  think  that  it  oaght  to  have 
been  made  in  the  Courts  below,  which 
had  to  decide  the  whole  merits  of  the  plaint- 
iff's case;  and  that  we  cannot  in  special 
appeal  say  that  the  Appellate  Court  has  com- 
mitted such  an  error  in  law  that  we  ought 
to  set  aside  its  decision  becaupe  it  has  not 
considered  a  point  which  was  never  raised 
before  it. 

We  may  observe  that  no  pecuniary  loss 
can  accrue  to  the  defendant  by  reason  of  the 
omission  of  the  Court  to  give  effect  to  this 
objection,  because  the  plaintiff  cannot  re- 
cover the  property  from  the  defendant,  except 
upon  the  terms  of  reimbursing  the  defendant 
the  amount  of  his  purchase-money,  and  no 
mesne-profits  are  given. 

For  the  reasons  above  given,  we  think  that 
whatever  might  have  been  the  intrinsic  vaUie 
of  these  objections,  had  they  been  made  at 
the  proper  time,  they  have  now  come 
too  late,  and  that,  sitting  as  a  Court  of 
special  appeal,  we  cannot  enquire  into  thetn. 
We  dismiss  the  appeal  with  costs. 


The  24th  April  1868. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Evidence  taken  by  CiTii  Ameen. 

Case  No.  1980  of  1867. 

Special  Appeal  from  a  decision  passed  by 
iht  Additional  Judge  of  Tirhooi,  da  fed 
the  28th  May  t86j,  reversing  a  deciHon 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  joth  Deeem- 
ber  f86s.     ' 

Ran  Churn  Mahloon  and  others  (Dcfenilanis), 

Appellants, 

versus 

Sarubjeet  Mahloon  and  others  (Plaimlffs), 

Respondents, 
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Baboos  Sreenalh  Doss  and  Kishen  Succa 
Mookerjee  for  Appellants. 

Baboos  Vnnoda  Per  shad  Barter  iee  and 
Onookool  Chunder  Mookerjee  ior  Respond- 
ents. 

Where  a  Principal  Sudder  Ameen  had  deputed  a 
Gtfil  Ameen  to  inquire  into  the  fact  of  possession  in- 
stead oC  hearing  the  evidence  on  the  point  himself — 
Held  that,  even  if  the  Principal  Sudder  Ameen's  order 
nas  impro|)er,  the  deputation  of  the  Ameen  was  lej^ali 
and  the  evidence^  taken  by  the  Ameen  was  legal  evi- 
>,  to  be  considered  on  its  own  merits. 


\        Jackson  J  J, — ^This  case  must  be  remand- 
ed to  the  Additional  Judge  for  re-trial. 

The  first  question  which  he  has  to  de- 
cide is  the  plea  of  limitation.  It  is  for 
the  plaintiffs  in  the  first  instance  to  satisfy 
the  Judge  that  they  have  been  in  possession 
of  tne  disputed  lands  within  12  years  of 
the  insiiiution  of  the  suit.  The  Judge's 
decision  does  not  in  any  direct  terms  allude 
to  the  plea  of  limitation.  But  in  finding 
that  in  the  survey  of  1843  the  land  was 
demarcated  with  the  plaintiffs'  estate,  and 
that  the  proprietors  of  the  defendant's  es- 
tate then  stated  their  intention  to  bring  an 
action  in  the  Civil  Courts,  and  that  the 
plaintiffs'  jummabundee  papers  are  not 
discredited  for  any  particular  reason,  and 
that  the  defendants  have  not  proved  their 
possession,  it  would  appear  that  the  Judge 
intended  on  this  evidence  to  decide  that  the 
plaintiffs  had  been  in  possession,  and  were 
not  barred  by  limitation.  But  it  is  pointed 
oat  that,  in  his  mode  of  dealing  with  this 
evidence,  the  Judge  has  altogether  omitted 
to  consider  the  arguments  regarding  the 
survey-demarcation  of  1843  urged  by  the 
Principal  Sudder  Ameen,  and  similarly 
has  omitted  to  consider  the  grounds  on 
which  the  Principal  Sudder  Ameen  rejected 
the  juodmabundee  papers  of  the  plaintiffs. 
Those  papers  are  not  direct  evidence  of 
any  fact,  though  they  may  be,  if  found 
genuine  by  the  Judge,  used  as  corroborative 
evidence  of  the  truth  of  the  depositions 
of  the  witnesses  examined  by  the  plaintiffs 
on  the  point  of  possession.  The  Judge 
docs  not  allude  to  those  witnesses. 

Again,  the  Judge  states  that  he  can  place  no 
reliance  upon  the  evidence  as  to  the  posses- 
sion of  the  defendants  recorded  before  the 
Ameen,  not  because  he,  upon  looking  into 
that  evidence,  has  ground  for  discrediting 
it,  bnt  because,  in  his  opinion,  it  was  im- 
proper to  have  deputed  an  Ameen  at  all 
for  the  purpose  of  making  an  enquiry  into 
ibe  fact  of  possession,  and  because  he  holds 
that  such  evidence  should  have  been  pro- 


duced by  the  defendants  in  Court  before  the 
Principal  Sudder  Ameen.  It  is  very  pos- 
sible that  the  Judge  may  be  right  in  his 
opinion,  and  that  the  Principal  Sudder 
Ameen  should  not  have  deputed  an  Ameen 
for  this  purpose  ;  but  the  deputation  of  the 
Ameen  was  strictly  legal,  and  the  evidence 
taken  by  the  Ameen  was  legal  evidence, 
and  that  evidence  must  consequently  be 
considered  on  its  own  merits,  and  not  be 
rejected  on  the  impropriety  of  the  order  of 
the  Principal  Sudder  Ameen. 

On  these  grounds  the  decision  of  the 
Judge,  as  it  stands  at  present,  contains  er- 
rors in  law,  which  may  have  materially 
affected  the  decision  of  the  suit.  We  would 
point  out  to  the  Judge  that  he  should,  in 
the  first  place,  decide  the  question  of  limit- 
ation, looking  first  to  the  plaintiffs'  evi- 
dence on  the  point  of  possession,  and  then 
to  the  defendant's  evidence  on  the  same 
point ;  and  that  he  should  afterwards  de- 
cide the  question  of  title,  here  also  looking 
first  to  the  plaintiffs'  evidence  and  after- 
wards to  the  defendant's.  In  the  decision 
of  the  Judge  he  has  considered  in  the  first 
place  the  defendant's  evidence  on  those 
points.  We  would  not  have  remanded  the 
case  on  this  ground  alone,  if  the  evidence 
on  both  sides  had  been  legally  considered  ; 
but  it  is  most  important  that,  in  recording 
decisions  on  these  questions  regarding  land, 
the  judgment  should  not  bear  even  the 
appearance  of  the  defendant's  evidence  hav- 
ing been  considered  before  that  adduced  by 
the  plaintiffs. 


The  24th  April  1868. 

Presenl  : 

The  Hon'ble  J,  B.  Phear  and  C.  Hobhouse, 

Judges. 

Construction  of  pottah  —  Prorisional  jumma— 
Interest  on  arrears  of  rent 

Case  No,  261  of  1867. 

Regular  Appeal  from  a  decision  passed  by  the 
Deputy  Collector  of  Busseerhat  in  the  24- 
Pergunnahs,  dated  the  jist  July  i86j. 

Bharulh  Chunder  Roy  (one  of  the  Defend- 
ants), Appellant, 

versus 

Bepin  Beharee  Chuckerbulty  (Plaintiff), 

Respondent » 
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Mr,  R.  T.  Allan  and  Baboo  Hem  Chunder 
Banerjee  for  Appellant. 

Mr.  \\ .  A.  Monlriou  and  Baboo  Ashootosk 
Dhur  for  Respondent. 

Plaintiff  let  to  defendant  a  quantity  of  land  of  which 
he  was  not  certain  how  much  was  in  cultivation,  and  how 
much  was  jungle,  at  a  total  jumma  to  be  eventually 
settled  on  the  footing  of  12  annas  per  bcegah  calturable, 
and  10  annas  per  beegah  jungle,  on  the  number  of  bee- 
gahs  of  each  sort  which  existed  at  the  end  of  the  year  next 
precedinfi^  the  date  of  the  pottah ;  the  calculation  of  the 
rent  to  be  permanently  made  by  effecting  a  measure- 
ment within  six  months,  until  which  time  defendant 
should  pay  a  provisional  jumma  at  12  annas  a  beejj^ah 
on  a  given  number  of  beegahs  amounting  to  a  specified 
sum.  Plaintiff  sues  for  arrears  of  rent,  no  measure- 
ment having  taken  place,  though  years  have  elapsed. 

Held  that,  until  ascertainment  by  measurement  of  a 
settled  jumma,  the  rent  due  under  the  terms  of  the  pot- 
tah would  be  the  prwisional  sum  mentioned  above ; 
but  if  the  delay  in  such  ascertainment  were  due  to  de- 
fault of  plaintiff,  defendant  would  be  entitled  to  set  up 
the  state  of  things  which  he  believed  would  be  arrived 
at  if  measurement  were  effected. 

Interest  may  be  decreed  with  arrears  of  rent,  but  it 
should  not  upon  instalments  as  from  dates  during  the 
currency  of  the  year,  unless  the  parties  had  agreeathat 
the  rent  should  be  paid  by  instalments  at  those  dates. 

Phear,  J, — This  is  a  suit  to  recover  certain 
arrears  of  rent  for  land  which  the  defendant 
admits  that  he  held  during  the  time  that  is 
sued  for  under  a  pottah  from  the  plaintiff. 
That  pottah  is  in  the  following  terms : 
*'  The  amount  of  land  covered  by  the  pottah 
"  is  42,600  beegahs.  Of  this  10,424-0-5 
''  beegahs  are,  according  to  the  jumma- 
*'  wassjl-bakee  papers  up  to  1,256,  hassil 
''  (culturable)  lands,  of  which  I  grant  you 
**  lease  at  a  rental  of  Rupees  7,818-0-2  at  12 
*'  annas  per  beegah,  and  of  the  dense  jungle 
'*  lands  at  the  rate  of  10  annas  per  annum 
**  per  beegah.  The  dense  jungle  (forest) 
*'  lands  shall  be  held  free  of  rent  for  a  period 
**  of  12  years  from  1851  A.  D.,  correspond- 
"  ing  with  1258  B.  S.,  to  1862,  corres- 
*'  ponding  with  1269.  You  shall  pay  rent 
"  for  the  same  at  the  aforesaid  rate  of  10 
**  annas  from  1270,  corresponding  with  1863. 
"  Within  six  months  of  this  date,  I  shall 
**  measure  the  lands  brought  under  cultlva- 
''  lion  up  to  1257  ;  and  if  any  hassil  lands 
'*  be  found  over  and  above  those  settled  ac- 
'*  cording  to  the  aforesaid  terms,  you  shall 
'*  pay  rent  for  such  excess  lands  at  the  afore- 
''  said  rate  of  12  annas  :  if  less,  a  propor- 
^*  lionate  abatement  in  the  rent  at  which 
"  settlement  is  made  shall  be  allowed.  Fur- 
"  ther,  you  shall  pay  rent  at  the  rate  of  12 
"  annas  per  beegah  for  the  amount  of  lands 
''  which  may  be  found  on  measurement  of 
*'  the  aforesaid  42,600  beegahs  to  have  been 
"  brought  under  cultivation  up  to  1257. 
**  You  shall  hold  the  remaining  lands  free 


"  of  rent  for  the  aforesaid  period  of  1 2  jrears. 
''  after  which  the  said  lands  shall  be  settled 
*'  with  you  perpetually  from  1270  at  the  rate 
"  of  10  annas.'*' 

The  defendant  says  that  he  is  not  boand 
to  pay  rent  to  the  extent  which  plaintiff 
claims.  He  says  the  claim  of  the  plaintiff 
is  based  upon  a  calculation  of  12  annas  per 
beegah  for  10,0:0  and  odd  beegahs  of  land  ; 
but  he  contends  that,  according  to  the  terms 
of  the  pottah,  he  was  not  to  pay  that  sum 
for  a  period,  at  any  rate,  of  more  than  six 
months  from  the  date  of  the  pottah ;  and  that, 
after  the  expiration  of  6  months,  if  he  was 
liable  to  pay  rent  at  all  before  the  measure- 
ment stipulated  for  in  the  pottah  should  be 
made,  he  certainly  was  not  bound,  to  pay 
upon  an  amount  of  beegahs  greater  than 
that  which  was  culturable  at  the  time  that 
be  entered  upon  possession,  and  he  says  that 
that  amount  was  beegahs  3,600,  instead  of 
10,424,  and  we  understand  that  he  tenders, 
or  has  paid — we  do  not  know  which — the 
amount  of  rent  which  corresponds  to  3,600 
beegahs  at  the  rate  of  12  annas  per  beegah, 
the  amount  which  he  admits  to  be  dne»  but 
he  contends  that  he  is  not  liable  to  pay  any- 
thing in  excess  of  this  sum. 

We  have  considered  the  pottah,  and  we 
think  that  in  effect  the  contract  disclosed  hy 
it  amounts  to  this :  that  the  plaintiff  lei  to  the 
defendant  42,600  beegahs  of  land,  of  which 
he  was  not  at  the  time  certain  how  much 
was  in  cultivation,  and  how  much  covered 
with  jungle.  This  took  place  in  the  com- 
mencement of  the  Bengalee  year  1258,  The 
rent  for  this  land  was  to  be  a  total  jumma 
eventually  to  be  settled  on  the  footings  of 
12  annas  per  culturable  beegah,  and  10 
annas  per  beegah  of  jungle-land,  at  the  num- 
ber of  beegahs  of  culturable  and  jangle-lands, 
respectively,  which  existed  at  the  end  of 
the  year  1257;  that  the  calculation  of  this 
rent  was  to  be  permanently  made  by  effect- 
ing a  measurement  within  six  months  from 
the  date  of  the  pottah,  but  that,  immediately 
and  until  this  fixed  jumma  should  be  so 
ascertained,  the  defendant  should  pay  a  pro- 
visional jumma  calculated  at  12  annas  per 
beegah  on  10,000  beegahs  and  odd  cottahs 
of  culturable  land  amonntiug  in  figures, 
and  so  specified  in  the  pottah,  to  Kopees 
7.8 18-0-2.  There  was  also  a  further  proviso, 
with  which  we  are  not  in  this  suit  concerned, 
namely,  that  the  jungle-land  was  to  be  held  , 
rent-free  for  1 2  years. 

The  present  suit  is  brought  for  arrears  of   . 
rent  at  the  rate   of  Rupees  7,818-0-2,   the 
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provisional  iumma  mentioned  above,  and  it 
is  admitted  by  the  defendant  that  as  yet 
the  measurement  stipulated  for  in  the  pottah, 
and  the  consequent  ascertainment  of  the  per- 
manent jumma,  has  never  been  effected, 
although  as  much  as  15  or  16  years  have 
elapsed,  instead  of  six  months  only,  since 
the  execution  of  the  pottah. 

We  think  that  the  plaintiff  is  right  in  con- 
sideriog  that,  until  ascertafnment  by  measure- 
ment of  a  settled  jumma,  the  rent  due  under 
the  terras  of  the  pottah  is  Rs.  7,818-0-2. 
It  is  probable  that,  if  the  delay  in  measur- 
ing  and   ascertaining  a  settled  jumma  ac- 
cording  to  the  stipulations   of    the  pottah 
is    dae    to    default    of  the    plaintiff,    the 
defendant    would    be    entitled    in    equity 
to    set     up    the   state   of   things    which   he 
believes   would  be  ascertained  and  arrived 
at,    supposing   that  measurement  were   ef- 
fected;   and  we  are  inclined  to  think  that 
his  defence  that  3,600  beegahs  was  the  ex- 
lent  of  the  culturable  land  zK  the  end  of  the 
year  1257,  when  he  took  possession,  would 
have   been  good  so  far  as  it'  went  against 
the  claim  of  the  defendant,  supposing,  as 
we  have  just  said;  he  showed  that  the  de- 
fault in  bringing  about  the  measurement  was 
due  vto  the  plaintiff  ;  and,  further,  that,  as  a 
znatter  of  fact,  3,600  beegahs  was  really  the 
full    extent  of  the  culturable  lands  at  that 
time.      Still  there  would  remain  even  then 
the  question  whether  he  was  entitled,  at  the 
lime   >vhen  the  rent  sued  for  accrued  due, 
to    hold    the   jungle-lands    rent-free.     But 
we  need  not  go  into  this  now,  for,  as  far 
as  we  can  see  from  the  record,  he  has  not 
proved    the  first  breach  of  this  defence,  and 
he  has  certainly  neither  produced  nor  offer- 
ed any  evidence  on  the  second.     Whether 
or  not  be  has  any  equity  against  the  plaint- 
iff in  regard  to  the  non-measurement  of  the 
lands,  we  cannot  say;  but  it  is  certain  that 
be  has  given  no  evidence  in  this  case  to  show 
that  only  3,600  beegahs  of  land  were  cultur- 
able at  the  end  of  1257.    Under  these  circum- 
stances, we  think  that  he  has  made  out  no 
defence   whatever  to    the  plaintiff's   claim, 
and     that    substantially    the   plaintiff's  suit 
must  be  decreed. 

Bot  a  farther  objection  is  made  to  the 
calcuiaiion  by  which  the  Lower  Court  has 
arrived  at  the  sum  which  it  has  awarded  to 
the  plaintiff.  That  Court  has  not  duly  given 
the  arrears  of  rent  actually  due,  but  has 
given  a  considerable  sum  by  way  of  interest 
on  these  arrears,  and  calculating  interest  it 
has  made  the  interest  to  run  from  the  dates 
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of  certain  supposed  kis/s.     We  think  that, 
under  the  terms  of   the  pottah,  the  Lower 
Court  was  right  in  awarding  some  interest 
upon  the  arrears  which  it  decreed.     But  as 
there  is  no  evidence  upon  the  record  that  the 
rent  was  to  be  paid  at  any  specific  periods 
of  the  year  by    instalments,   although,   no 
doubt,   there  is  an  indirect  allusion   in  the 
pottah  to  the  existence  of  a  khibundee,  we 
think    that    the     Lower    Court    is    wrong 
in   making   interest   (as    it  seems    to   have 
done)    run    upon    instalments    of    rent    as 
from  dates  during  the  currency  of  the  year 
at  which  ktsis  arc  usually  paid  by  tenants 
in  this  part  of  the  countr}'.     We  think  that 
the  Lower  Court  could  only  have  done  that 
rightly  if  it  had  evidence  before  it  as  be- 
tween the  parties  to  the  suit  that  they  had 
ageeed  that  the  rent  should  be  paid  by  in- 
stalments at  those  dates.     The  only  evi- 
dence, as  we  understand,  upon  the  record 
with  regard  to  the  -  payment  of  rent,  and 
the  date    on   which   the   payment   of  rent 
should  be  made,  is  that  of  the  pottah  itself, 
which  speaks  of  it  as  an  annual  rent.;  and 
therefore,    in   the    absence    of  further  and 
more  minute  specification,  we  think  that  it 
must  be  taken   that  the  rent  was  payable 
yearly  at  the  end  of  the  year,  and,  conse«> 
quently,  that  the  interest  which  the  Lo^er 
Court  has  awarded  upon  the  arrears  decreed 
by  it  should  run  upon  each  annual  arr^ar 
from  the  end  of  the  year  only.     We  shall 
direct  that  the  decree  of  the  Lower  Court 
be  altered  in  this  respect,  but  in  all  other 
points  the  appeal  is  dismissed.    We  think 
that,  as  the  result  of  this  appeal  will  be  very 
much  in  favor  of  the   appellant,    m.,    to 
the  extent  to  which  we  have  struck  off  the 
interest,    to    that    extent    the    costs    paid 
by  him  should  be  diminished.      He  will, 
therefore,    pay    the    respondent    the    costs 
of  this  appeal  only  in  proportion  to   the 
amount  which  the  respondent  hat  had  the 
decree  of  the  Court  below  affirmed, 
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The  25th  April  1868. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Mittcr,  Judge, 

Heirs  of  an  obligor  nnder  Section  $>>  Act  XX.  of 

186& 

Reference  io  the  High  Court  by  the  Judge 
in  the  Court  of  Small  Causes  at  Jessore, 
dated  the  12th  March  t86S. 

m  • 

Ram  Narain  Doss  Biswas,  Obligee, 

versus 

Sreetnunth  Poddar,  heir  of  Jusomunth 
Poddar,  Deceased,  Obligor. 

An  agreement  recorded  on  a  bond  or  obligation  under 
Section  52,  A<5\  XX.  of  1866,  binds  the  obligor  only,  and 
not  his  heirs,  who  cannot  be  summarily  called  upon  to 
show  cause  why  a  decree  should  not  be  passed  upon 
them. 

Case, — This    is    an-  application    to  this 
Coart,  under  Section  53  of  Ad  XX.  of  1866, 
.to  enforce  the  agreement  recorded  by  the 
Registering  Officer  under  Section  52  of  the 
said  A6t,  on  the  bond  or  obligation  filed  with 
the  application  against  the  heir  of  the  obli- 
gor, who  is  dead,  and  the  pleader  for  the 
applicant  asks  this  Court  to  issue  a  notice 
to  the  heir  of  the  obligor  to  attend  and 
show  cause  why  a  decree,  as  prayed  for, 
should  not  pass  against  him,  as  this  was  the 
practice  adopted  by  my  predecessor  ;  but  as 
it  has  already  been  held  by  the  High  Court 
in  Kristo  Kishore  Ghose  and  Brojo  Nath 
Mozoomdar,  Sutherland's  Weekly  Reporter, 
Vol.  VI.,  p.  II,  Small  Cause  Court  Rulings, 
that  a  defendant  ought  not  to  be  summoned 
under  Section  53, 1  have  refused  to  issue  the 
notice  as  prayed  for,  and  have  referred  the 
applicant  to  a  regular  suit,  as  it  appears  to 
me  that  the  agreement  recorded  on  the  bond 
only  binds  the  obligor,  and  not  his  heirs,  and 
a  decree  can  only  be  passed  against  the  obli- 
gor under  Section  53. 

No  doubt,  by  law,  the  heirs  are  answer- 
able  for  the  debts  of  their  ancestors  as  far 


as  there  are  assets,  but  no  farther :  and 
question  can  only  be  decided  in  a   rcgtilar 
suit  after  summoning  the  defendants. 

Judgment  of  the  High  Court. 

Peacock,  C,  J, — We  are  of  opinion  that  the 
Judge  of  the  Court  of  Small  Causes  is 
correct  in  this  view.  The  heir  cannot  be 
called  upon  summarily  under  the  Section 
referred  to. 


The  25lh  April  1868. 

Present  : 

•The  Hon'ble  Sir  Barnes  Peacock,  iCV^ 
Chief  Justice,  and  the  Hon'ble  Dwarka- 
nath Mitter,  Judge, 

JoriadictkMi  of  Small  Cause  Coofte— Sait  to 
recover  price  of  land— Breach  of  oooemct* 

Reference  to  the  High  Court  by  the  yud^e 
of  the  Court  of  Small  Causes  at   At^cvr, 

dated  the  ijth  March  1868, 

Charoo  Khan,  Plaintiff, 
versus 

Doorga  Monee,  heiress  and  representative  oC 
Kishen  Coomar  Goopt,  Defendant 

A  suit  to  recover  money  paid  as  price  of  land  in 
consequence  of  vendor's  failure  to  oonplete  the  har^Biii 
by  registration  of  the  deed  of  sale  is  maintainable  Im  a 
Court  of  Small  Causes,  being-  substantiaDy  a  snit  for 
breach  of  contract  for  sale  of  land. 

Case, — Plaintiff  brings  this  case  to  re- 
cover Rupees  183-8  paid  as  price  of  lands, 
owing  to  the  failure  of  the  vendor  to  com- 
plete the  bargain,  as  agreed  upon,  by  getting 
the  deed  of  sale  duly  registered,  reckoning 
his  cause  of  action  from  the  i5tfa  Septend^er 
1866,  the  date  Avhen  registration  was  refused. 
Defendant  denies  the  transaction,  and  pleads 
non-cognizability. 

That  the  vendor  did  receive  the  above  atnn 
as  value  of  the  lands  forming  subject  of 
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the    sale,    has   been   satisfactorily   proved. 
Now,  the  question  is  whether  the  case  is  at 
all  actionable,  and,  if  so,  whether  cognizable 
in  a  Small  Cause  Court  ?    I  am  humbly  of 
opinion  that  it  is ;   for,  if   an   action   for 
money  paid  as  the  price  of  a  piece  .of  move- 
able property  can  lie  on  non-fulfilment  of 
the  contract,  there  appears  to  me,  I  beg  to 
observe,  no   reason   why   the   present   one 
shooki  not,  and  that  in  a  Small  Cause  Court. 
The  bargain  of  sale  in  cases  of  real  property 
terminates  in  registration  of  the  deed  of  sale. 
The  vendor  in  this  case  coming  to  ignore  all 
his  doings,  the  Deputy  Registrar,  notwith- 
standing his  faith  in  the  bona  fides  of  the 
transaction,  refused  registration  under  Sec- 
tion ^2  of  the  Registration  Act.     Plaintiff 
had  brought  an  action  avowedly  under  Sec- 
tion 84,  but  in  a  wrong  Court,  that  is  to  say, 
in  the  Moonsiff's  Court,  instead  of  the  Dis- 
trict Court,  and  the  case  was  accordingly 
thrown    away.     The    prescribed    time    for 
taking  measures  to  enforce  registration  hav- 
ing thus  expired,  plaintiff  brings  this  action 
to  recover  the   consideration-money   taken 
fmn  h!m  by  the  vendor,  on  the  ground  of 
breach  of  contract.    That  he  has  a  right 
to  seek  redress  in  tnis  way  is  not,  I  think, 
opposed  either  to  law  or  to  principles  of 
jostice  and  equity;  othenvise  every  vendor 
coald  resort  to  such  unfair  courses. 

Permit    me    to    add    that    the    Hon'ble 
Court's  Ruling  of  19th  September  last,  in 

the  case  of  fiheemul 
x,^^"^*^^" ^^^^^^*  Mahtoon  versus  Olu- 
S?to2i;.        "'  ^^^^    mossaandothers,also 

brings  a  case  of  the 
kind  within  the  breach  of  contract  class. 
It  is  therefore  quite  optional  with  the  plaint- 
iff to  bring  either  a  regular  action  to  estab- 
lish his  right  to  the  property,  as  in  the  case 
ilhided  to  above,  or  one  like  the  present 
case,  for  refund  of  the  consideration  paid — 
a  course,  as  the  Hon'ble  Court  may  ob- 
serve,' much  easier  and  more  natural,  it 
being  simply  asking  what  the  vendor  re- 
cehrec*.  However,  the  question,  connected 
as  it  is  with  the  new  Registration  Law, 
being  one  of  general  importance,  I  did 
not  tbink  it  prudent  to  bring  it  to  a  deter- 
■nnation  without  referring  to  their  Lord- 
ships. 

Judgment  of  the  High  Court, 

Peacock,  C.  J. — We  are  of  opinion  that 
the  sak  is  mainuinable  in  a  Court  of  Small 
Causes.  It  is  substantially  a  suit  for  breach 
of  contract  for  sale  of  land. 


The  27th  April  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Contract  of  partnership  —  Rents  —  Appeal  bj 
one  defendant  —  Section  337,  Code  of  CstU 
Procedure. 

Case  No.  21 14  of  1867. 

Special  Appeal  from  a  decision  passed,  by 
the  Judge  of  Beetbhoom,  dated  the  Sth 
June  iS6j,  reversing  a  decision  passed 
by  the  Assistant  Collectcnr  of  Ranee- 
gunge,  dated  the  2gth  September  1S66, 

Sreemunjuree  Dossee  (Plaintiff),  Appellant, 

versus 

Poorusuttun  Doss  and  others  (Defendants), 

Respondents, 

Baboos  Juggodanund  Mookerjee  and 
Umurnath  Bose  for  Appellant. 

Baboos  Kishen  Kishore  Ghose,  Ashootosh 
Chatterjee,  and  Greeja  Sunliur  Afozoom- 
dar  for  Respondents. 

The  parties  had  entered  into  a  contract  of  partnership 
to  work  certain  supposed  mines :  plaintiff  to  receive  a 
bonus  and  also  six-monthly  payments  as  "**  rent "  for 
the  land,  both  parties  to  share  the  profits  and  bear  the 
losses ;  it  beingr  stipulated  that,  in  case  coal  should  not 
be  discovered,  the  bonus  and  any  sum  paid  as  rent  would 
be  refunded; 

Held  that  this  was  a  partnership-arrangrement,  and 
the  payment  of  the  money  which  went  by  the  name  of 
rent  was  not  as  by  a  tenant  to  a  landlord,  but  as  con- 
sideration-money for  land  forming  a  portion  of  the 
capital. 

When  one  of  several  defendants  appeals  at  any 
time  against  the  judgment  of  a  Court  of  first  instance, 
the  Appellate  Court  is  competent,  under  the  circum- 
stances set  forth  in  Section  337>  Code  of  Civil  Procedure, 
to  reverse  the  judgment  appealed  against,  in  favor  of 
all  the  defendants. 

Jackson,  7.— We  think  that  the  decision 
of  ihe  Judge  in  this  case  is  suhstantially 
correct,  and  that  the  suit  hrougbt  by  the 
plaintiff  for  recovery  of  her  rent  was  not 
one  cognizable  by  the  Collector's  Cburt  as 
one  between  landlord  and  tenant. 
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It  appears  that  the  plaintiff  and  the  de- 
fendants entered  into  a  contract  of  partner- 
ship to  work  certain  mines,  or  supposed 
mines,  lying  underneath  the  soil  of  about 
lyOpo  beegahs  contained  in  a  certain  dur- 
putnee  belonging  to  the  plaintiff.  It  was 
agreed  between  the  parlies  that  the  plaint- 
iff was  to  receive  a  sum  of  money  as  a 
bonus  down,  and  also  500  rupees  yearly, 
in  two  six-monthly  instalments  as  rent  for 
the  land.  She  was  also  to  receive  a  4-annas 
share  of  the  profits,  the  remaining  12  annas 
going  to  the  defendants.  The  parties  were 
to  share  the  profits  in  the  above-mentioned 
proportions,  and  also  to  bear  the  losses. 
And  it  was  further  stipulated  that,  in  case 
coal  should  not  be  discovered  beneath  the 
soil,  the  plaintiff  was  to  refund  to  the  de- 
fendants both  the  amount  of  the  bonus  and 
also  any  sums  which  might  have  been  re- 
ceived on  account  of  rent. 

This,  we  think,  was,  to  all  intents  and 
purposes,  a  partnership-arrangement;  and 
although  the  terms  are  somewhat  unusual 
in  their  nature,  we  think  the  fair  and  rea- 
sonable construction  of  them  is  that  the 
rent  payable  was  to  form  part  of  the  work- 
ing expenses  of  the  concern,  after  which 
the  profits  were  to  be  divided  in  the  pro- 
portion of  one-fourth  to  the  plaintiff,  and 
three-fourths  to  the  defendants.  The  pay- 
ment of  rent,  consequently,  or  the  money 
which  went  by  the  name  of  rent,  was  not 
a  payment  to  be  made  as  by  a  tenant  to  a 
landlord,  but  was  in  the  nature  of  a  fixed 
sum  to  be  received  by  the  plaintiff  in  con- 
sideration of  the  land  which  she  brought 
into  the  concern,  and  which,  in  fact,  represent- 
ed her  portion  of  the  capital. 

We  think,  therefore,  that  the  Judge  was 
right  in  holding  that  the  Collector  had  no 
jurisdiction,  and  in  reversing  his  decision. 

The  second  ground  taken  in  appeal  was, 
that  the  Judge  was  not  entitled  to  reverse 
the  judgment  of  the  Court  below  in  re- 
spect of  one  of  the  defendants  who  had 
not  appealed,  and  in  regard  to  whom  it  is 
contended  the  judgment  had  become  final. 

It  seems  that  the  defendants  who  did  ap- 
peal had  come  in  after  judgment  had  passed 
against  them  ex  parte,  and  satisfied  the 
Collector  that  they  had  had  no  notice  of  the 
proceedings.  Therefore,  there  was  a  re- 
hearing, and  judgment  was  again  passed.  • 

We  think  that  this  does  not  in  any  way 
affect  the  competency  of  the  Court  under 
Section  337  of  the  Code  of  Civil  Procedure, 


and  that,  when  any  one  of  the  defevlaittf 
is  enabled  to  appeal  at  any  time  against  tbe 
judgment  of  the  Court  below,  the  Court 
may,  under  tbe  circumstances  set  fofth  in 
that  Section,  reverse  the  judgment  appealed 
against,  in  favor  of  all  the  defendants. 

The  order  of  the  Judge  must,  tberefoi^, 
be  affirmed,  and  this  appeal  must  be  dismiss- 
ed with  costs. 


The  27th  April  186S. 

Present : 

% 
The  Hon*ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Interest  not  leviable  from  defaulting'  parcbaaer 
— Secttoa  254,  Code  of  Ciyil  Procedure. 

Case  No.  88  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  S udder  Ameen  of  S/iaAa^ 
bad,  dated  the  10th  December  i8^*f. 

Soorj  Buksh  Singh  (Decree-hoUler), 
Appellant, 

versus 

Sreekishen  Doss  (Judgment-debtor), 
Respondent. 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboo  Otool  Chunder  Mookerjte  for 
Respondent. 

When  the  proceeds  of  an  eventual  sale  are  less  than 
the  price  bid  by  a  defaulting  purchaser,  tbe  difference 
leviable  from  him  under  Section  254,  Code  of  Civil 
Procedure,  must  be  levied  without  interest. 

Jackson,  J. — We  think  the  order  made 
in  this  case  did  not  provide  for  any  levy  of 
interest. 

But  we  think  that  we  should  go  further 
and  state  that,  in  our  opinion,  the  law  ander 

which  the  principal  amount  is  levied  in  this 
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cat  does  not  allow  the  levy  of  interest. 
Tbe  last  Clause  of  Section  254  of  the  Code 
of  Civil  Procedure  runs  as  follows:  *'lf 
"  the  proceeds  of  the  sale  which  is  even- 
'*  toally  consummated  be  less  than  the  price 
''  bid  bv  such  defaulting  purchaser,  the 
"  difference  shall  be  leviable  from  him  under 
"Ae  rules  for  enforcing  the  payment  of 
''money  in  satisfaction  of  a  decree  of 
'*  Court/* 

It  was  apparently  the  intention  of  the 
Legislature  that  the  party  entitled  should 
proceed  to  levy  this  amount  immediately. 
It  was  not  intended  that  the  amount  of  dif- 
ference should  remain  as  it  were  as  an  in- 
vestment with  interest  at  12  per  cent.,  and 
tbe  law  accordingly  allows  that  that  differ- 
ence, and  that  only,  shall  be  levied. 

It  may  be  urged  that  the  defaulting  pur- 
chaser may  delay  payment  by  means  off 
vexatious  appeals,  and  it  seems  that  an  ap- 
peal was  allowed  under  the  Section  in  this 
very  case. 

We  should  have  been  inclined  to  think 
bat  for  the  authority  of  the  decision  in  the 
appeal  in  question,  that  no  appeal  lay  in 
this  case,  the  parties  not  being  parties  to  the 
sait.  But  in  this  case,  which  js  reported  at 
I^ie  126,  VI.  Weekly  Reporter,  it  seems 
that  the  $tppeal  was  allowed.  Whether  it 
was  or  was  not  right  to  allow  the  appeal,  the 
law  seems  to  us  to  contemplate  nothing 
beyond  the  levy  of  the  actual  difference,  and 
interest  cannot  be  allowed. 

This  appeal  is.  therefore,  dismissed  with 
costs. 


The  27th  April  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

-  yu(fg^s. 

Hindoo  widow— Mort8;agfe  of  husband's 
property— Mortgagee's  responsibility. 

Ctise  No.  2036  of  1867. 

Spedal  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhool,  dated  the  20th 
March  iSSy,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  12th  May  1S66, 

Ram  Pershad  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Uflttamut  Nagbungshee  Kooer  and  others 
;( Defendants),  Respondents, 


Baboos  Chunder  Madhub  Ghose  and  Hem 
Chunder  Banerjee  for  Appellants. 

Messrs,  R.  E,  Iividale  and  C,  (Gregory, 
and  Baboos  Unnoda  Pershad  Banerjee, 
Onookool  Chunder  Mookerjeey  Romesh 
Chunder  Mitter,  and  Otool  Chunder  Mook- 
erjee  for  Respondents. 

Where  a  liindoo  widow  raises  money  by  mortgraging 
her  husband's  property,  the  mortgagee  is  not  bound 
to  look  to  the  appropriation  of  the  moneys  so  raised, 
his  responsibility  ceasing  when  he  has  satisfied  himself 
that  there  was  legal  necessity  for  the  loan. 

Kempt  y.— This  appeal  has  been  argued 
at  great  length,  and  more  in  the  shape  of 
a  regular  than  a  special  appeal.  The  plaint- 
iff alleges  that  he  is  a  reversioner  to  the 
estate  of  one  Gunga  Pershad,  his  suit  setting 
up  an  adoption  of  him  by  the  said  Gunga 
Pershad  having  already  failed. 

The  object  of  the  present  suit  was  to  set 
aside  certain  alienations  made  by  the  widow 
of  Gunga  Pershad,  Nagbungshee  Kooer. 
It  appears  that  the  lady,  for  the  marriage 
expenses  of  her  daughter,  raised  a  loan  of 
14,000  rupees  on  four  bonds  at  a  short 
date;  that  in  satisfaction  of  these  bond.<;, 
she  mortgaged  the  properties  in  dispute  to 
the  father  of  the  special  respondent  who, 
after  obtaining  foreclosure,  sues  for  their 
possession,  and  has  obtained  a  decree  in 
both  Courts. 

It  is  contended  in  special  appeal — 

ist, — That  the  Judge  was  wrong  in  de- 
ciding that  it  was  not  necessary  for  the 
special  respondent  to  prove  the  existence 
of  the  bonds. 

2nd, — That  the  mortgagee  being  the  bro- 
ther of  the  mortgagor,  and  being  the  person 
who  negotiated  the  loan,  it  was  incumbent  on 
the  plaintiff  to  prove  that  the  entire  sum 
borrowed  was  spent  on  the  marriage  of  the 
daughter  of  the  mortgagor. 

jrd, — That  the  Judge  has  not  rightly  un- 
derstood the  terms  of  the  mooktearnamah 
and  the  contention  of  the  .special  appellant 
with  reference  to  the  purport  of  that  docu- 
ment. 
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4fh. — That  the  special  appellant  did 
charge  the  mortgagor  with  waste. 

jM. — That  a  certain  petition  to  the  Magis- 
trate, reporting  the  destruction  of  the  special 
respondent's  house  by  fire,  was  not  evidence, 
and  ought  not  to  be  admitted  as  such. 

6ik, — That  the  petition  of  the  mortgagor, 
dated  the  ist  September  1859,  contains  no 
admission  of  the  mortgage,  and  was  inadmis- 
sible as  evidence. 

We  think  that  the  Judge  has  substantially 
found  that  the  loan  was  contracted  for  a 
legal  necessity,  viz.,  for  the  marriage  of  the 
daughter  of  the  mortgagor.  The  mortgage 
has  been  held  to  be  proved  by  both  Courts. 
»The  Mahajuns  froln  whom  the  money  was 
originally  borrowed  have  been  examined, 
and  deposed  to  the  loan  for  the  purposes 
stated  above.  There  is  also  some  evidence 
that  the  house  of  the  mortgagor  waB  burnt 
down  by  the  rebels  in  the  mutiny.  The 
Mahajuns  depose  to  the  return  of  the  bonds 
on  the  execution  of  the  mortgage  by  which 
the  bonds  were  satisfied,  and  the  presump- 
tion is  that  these  bonds  were  destroyed, 
as  stated  by  the  special  respondent.  The 
petition  to  the  Magistrate,  though  not  strictly 
evidence,  corroborates  to  a  certain  extent 
the  above  facts.  It  was  presented  when 
there  was  no  prospect  of  this  suit.  The 
mortgagee  was  not  bound  to  look  to  the 
appropriation  of  the  moneys  which  were 
raised  by  the  mortgage.  He  satisfied  himself 
that  there  was  a  legal  necessity  for  the 
loan,  and  there  his  responsibility  ceased. 
He  had  no  control  over  the  money,  or  how 
it  was  to  be  spent,  or  whether  the  whole 
sum  advanced  was  spent  in  the  marriage 
,or  not. 

The  mookteamamah  is  only  one  piece  of 
evidence,  and  has  been  considered  by  the 
Judges.  It  recites  that  money  was  required 
for  the  marriage,  and  the  mere  omission  of 
the  four  bonds  in  this  instrument  would 
not  over-  ride  all  other  evidence  to  the  effect 
that  the  money  was  borrowed  for  the  pur- 
poses of  the  marriage  and  appropriated  to 
those  purposes. 

The  petition  of  the  mortgagor  and  any 
statement  made  by  her  in  that  petition  would 
not  be  evidence,  and  the  Judge  was  perhaps 
wrong  in  laying  the  great  stress  which  he  does 
on  that  petition,  but  there  is  other  evidence 
upon  which  the  Judge  has  come  to  a  finding. 
We  dismiss  the  appeal  with  costs  and 
interest. 


The  27th  April  1868. 


Preset!  i : 


The  Hon*ble  L.  S.  Jackson  and  Dwarkanath 

Milter,  Judges. 

Mahomedan  Law— Adopted  son— Applications 
under  Act  XXVII.  of  i860. 


Case  No.  37  of  186S. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Shahabad,  dated  the 
2jrd  December  i86y, 

Khajah  Oheed  Khan,  Appellant^ 

versus 

The  Collector  of  Shahabad,  on  behalf  of 
Government,  Respondent. 

Messrs.  R.    T.  Allan  and  C.   Gregory   for 

Appellant. 

Baboos  Kishen  Kishore  Ghose  and  JuggoJa- 
nund  Mookerjee  for  Respondent. 

An  adopted  son  cannot  inherit  among-  MahomeJans. 
When  applications  are  made  for  certiBcates  un^r  Act 
XXVII.  of  1S60,  a  Judge  should  determine  who  is  enti- 
tled, and  should  grant  the  certificate  accordingly.  He 
has  no  power  to  make  an  order  in  respect  of  the 
property  of  the  deceased. 

Jackson,  J. — The  apf)ellant,  we  think  \t  is 
clear,  has  no  case.  He  claims  as  an  adopted 
son  under  an  ekrarnamahy  dated  the  9th  of 
November  1854. 

Mr.  Gregory,  the  pleader  for  the  appel- 
lant, admits  that  he  can  cite  no  authority 
either  from  Mahomedan  Law  or  fcom  decided 
cases,  showing  that  an  adopted  sob  may  in- 
herit among  Mahomedans.  There  is,  indeed, 
a  sort  of  dictum  by  one  Judge  of  the  late 
Sudder  Court  in  the  case  of  Mirza  Aga 
AH  Hossein  Khan  versus  Shoohamut  Ali, 
decided  in  the  year  1 861,  in  which  it  is  slated 
that  the  adopted  son  was  entitled  to  a 
certificate.  That  dictum  cannot,  however, 
be  accepted  as  binding  authority  upon  the 
subject,  and  in  fact,  no  certificate  was 
given,  but  the  case  was  remanded  to  tbe 
Judge  for  further  evidence. 
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Mr.  Gregory  then  stated  that  hU  client 
was  in  possession,  and  that  the  whole 
property  of  the  lady  had  been  conveyed  to 
him  under  the  ekramamah.  If  that  be  so, 
then  it  foltows  that  there  was  no  occasion 
for  the  certificate  under  Act  XXVII.  of  1 860, 
as  the  property  belonged  to  him,  and  not  to 
the  deceased  woman. 

Mr.  Gregor}'  has  not  thought  it  advisable 
to  read  to  us  any  evidence  regarding  the 
question  of  possession,  and  which  evidence, 
probably,  if  read,  would  not  have  influenced 
car  judgment,  because  the  right  of  his 
client  to  obtain  a  certificate  to  collect  the 
debts  due  to  the  estate  of  the  deceased 
woman  mast  depend  on  the  right  to  inherit 
from  her,  and  not  upon  a  right  arising  out 
of  possession  taken  under  document  execut- 
ed by  her  fourteen  years  ago. 

It  is  further  complained,  although  this 
ground  is  not  taken  in  the  petition  of  appeal, 
that  the  Judge  in  disposing  of  this  case  has 
gone  beyond  his  authority,  for  he  refused 
the  petitions  of  the  two  applicants  for 
certificates,  and  ordered  that  the  property 
should  be  taken  over  by  the  Collector  on  the 
part  of  Government.  This  was  clearly  be- 
yond his  power.  He  was  to  determine  who 
was  entitled  to  the  certificate,  and  grant  the 
certificate;  he  ought  not  to  have  made  any 
order  in  respect  of  the  property  of  the 
deceased. 

This  portion  of  his  order  must,  therefore, 
be  set  aside.  As  the  appeal,  however,  was 
not  on  this  point,  the  appellant  is  not  entitled 
to  any  costs,  but  he  must  pay  the  costs  to 
Government  in  the  case ;  and  as  regards  the 
certificate,  the  order  of  the  Judge  is  confirm- 
ed with  costs. 


The  27th  April  1868.' 

Present : 

The  Ilon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Special  ^peal—Issues. 

Case  No.  1638  oi  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sarwiy  dated  the  22nd  April 
/S6j^  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  2^th  June  1866, 

Pnriag  Dutt  (Plaintiff),  Appellant, 

versus 

Brojo  Koonwar  and  others  (Defendants), 

Respondents. 


Baboo  Kalee  Kishen  Sein  for  Appellant. 

Baboos  Hem  Chunder  Banerjee,  Unnoda 
Pershad  Banerjee,  and  Mohinee  Mohun 
Roy  for  Respondents. 

A  father  having  executed  a  deed  convevinjj  certain 
ancestral  property  to  two  persons  (/!>and  ^),  who  alien- 
ated it  to  several  others,  his  son  sued  to  have  the  con- 
veyances by  D  and  B  to  the  others  set  aside,  on  the 
ground  that  the  deed  given  by  the  father  was  benamee, 
and  that  D  and  B  never  had  possession.  The  suit  was 
dismissed  by  both  the  Lower  Courts.  - 

Held  that,  as  plaintiff  went  to  trial  in  the  Courts  be-    ' 
low  upon  one  issue  only,  vis.,  whether  D  and  B  were 
ever  really  in  occupation)  he  was  not  entitled  in  special 
appeal  to  complain  that  evidence  had  not  been  taken 
as  to  the  passing  of  consideration-money. 

Held  that,  as  the  question  whether  the  alienation 
of  the  property  by  the  father  without  the  son's  consent 
was  valid  under  the  Mitakshara  Law  was  not  raised  in 
the  Lower  Courts,  such  invalidity  could  not  be  admitted 
as  a  ground  of  objection  in  special  appeal,  for  it  neces- 
sarily involved  as  issue  of  fact. 

Held  that,  as  no  issue  was  raised  in  the  Lower  Courts 
which  could  have  been  the  foundation  for  a  declaration 
of  right,  the  non-decision  of  a  j:Iaim  to  such  a  declara- 
tion could  not  be  made  a  ground  of  special  appeal. 

Phear,  J,  (Hobhouse,  J.,  concurring), — 
On  the  4th  October  1845,  ^^  father 
of  the  plaintiff  in  this  suit  executed  a  deed 
conveying  certain  property  to  two  persons, 
Dhunuk  Dharee  and  Brojo  Koomar.  After 
this  deed,  Dhunuk  Dharee  and  Brojo 
Koomar  alienated  this  property  to  several 
other  persons  separately  by  separate  convey- 
ances. The  plaintiff  now  sues  Dhunuk 
Dharee  and  Brojo  Koomar  and  all  those  dif- 
ferent alienees  of  Dhunuk  Dharee  and  Brojo 
Komar  in  one  suit,  asking  to  have  the  con- 
veyances of  Dhunuk  Dharee  and  Brojo 
Koomar  to  the  other  defendants,  respectively, 
set  aside,  on  the  ground  that  the  conveyance 
of  his  father  on  the  4ih  of  October  1845 
was  benamee,  and  that  Dhunuk  Dharee  and 
Brojo  Koomar  never  had  possession  of  the 
property  at  all,  but  that,  on  the  contrary,  his 
father  remained  subsequently  to  that  deed,  as 
before,  in  the  open  possession  and  enjoyment 
of  it  himself.  The  plaintiff  also  seeks  in  the 
same  suit  to  have  it  declared  that  certain 
other  property  now  in  the  possession  of  his 
father  is  ancestral  property,  and  that  his 
father  is  not  entitled  to  sell  it  as  against  him, 
the  son,  without  his  consent.  Both  the 
Lower  Courts  have  dismissed  the  plaintiff's 
suit,  and  he  now  appeals  specially  to  us  upon 
several  separate  grounds. 

The  first  ground  is  that  the  Court  below 
has  not  tried  the  question  whether  the  con« 
sideration-money  passed  under  the  bill  of 
sale  in  dispute  or  not.  Now,  we  observe 
that  the  plaintiff  went  to  trial  of  this  action 
in  the  first  Court  upon  one  issue  only  as  re- 
gards the  merits,  namely,  whether  Dhunuk 
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Dharee  and  Brojo  Koomar  were  ever  really 
in  occupation  of  the  property  conveyed  under 
the  Bynamah  of  the  4th  October  1845,  or 
were  they  only  nominal  parties,  the  father 
himself  continuing  to  hold  possession  sub- 
sequent to  the  execution  thereof;  and  with 
a  very  little  consideration,  I  think  it  is  clear 
upon  the  wording  of  this  plaint  that  this 
was  the  only  real  issue  between  the  parties 
to  the  suit.  The  plaintiff  did  not  seek  to 
set  aside  the  deed  of  the  4th  October  1845. 
The  position  taken  up  by  him  as  against  the 
defendants,  the  grantees  of  Dhunuk  Dharee 
and  Brojo  Koomar,  was  that  no  possession 
had  ever  passed  to  their  vendors,  but  that,  in 
fact,  they  had  bought  directly  from  the 
father  in  possession  of  the  property.  That 
being  so,  the  whole  merits  of  the  plaintiff's 
case,  turned  upon  whether  the  father  was  so 
in  possession  or  not.  At  any  rate,  he  was 
content  to  go  to  trial  upon  that  one  issue 
which  has  been  found  against  him  in  both 
Courts,  and  I  do  not  think  that  he  is,  under 
these  circumstances,  entitled  to  complain  that 
another  matter  of  evidence  which  might  have 
borne  upon  the  larger  question  of  whether 
the  deed  of  1845  was  benamee  or  not,  name- 
ly, evidence  as  to  the  passing  of  considera- 
tion-money, was  not  taken  into  considera- 
tion by  the  Lower  Appellate  Court. 

The  second  ground  of  special  appeal  is,  that 
the  Judge's  decision  upon  the  point  of 
possession  is  erroneous,  inasmuch  as  the 
documents  relied  upon  by  him  are  not 
evidence  of  actual  possession,  and  he  has 
not  noticed  and  weighed  the  testimony 
of  the  witnesses  on  the  part  of  the 
plaintifl  deposing  to  the  facts  as  alleged  by 
the  plaintiff.  I  think  that  the  documents 
which  are  referred  to  by  the  Judge  as  evi- 
dence going  to  show  possession  on  the  part 
of  Dhunuk  Dharee  and  Brojo  Koomar  are 
in  law  evidence  of  that  fact,  although,  at  the 
same  time,  I  should  be  disposed  to  say  that 
they  were  of  a  weak  character,  that  is,  not 
very  convincing  in  their  nature ;  but  he  has 
weighed  them  against  documents  put  for- 
ward by  the  plaintiff  for  the  same  parties, 
and  come  to  a  conlusion  which,  I  think,  is 
perfectly  justified  in  law  that  the  plaintiff's 
documents  are  of  qo  force  at  all.  It  is  true 
that  he  has  neglected  to  refer  to  the  testi- 
mony of  the  witnesses  whom  the  plaintiff 
says  he  called  to  depose  to  this  fact,  and  who 
did  so  depose.  But  I  see  that  the  Lower 
Court  commented  upon  the  testimony  of 
these  witnesses,  and  remarked  that  it  did  not 
appear  to  that  Court  to  be  of  much  proba- 
tive  value.    The  plaintiff  did  not^   in  his 


written  grounds  of  appeal  to  the  Lower  Ap- 
pellate Court,  make  specific  objection  to  this 
appreciation  of  his  oral  testimony  exhibited 
by  the  Rrst  Court,  and  he  has  not  satisfied 
me  in  any  other  way  that  he  pressed  this 
evidence  upon  the  attention  of  the  Lower 
Appellate  Court.  I,  therefore,  feel  myself 
bound  to  attribute  the  silence  of  the  Judge 
with  regard  to  this  oral  testimony,  rather  to 
its  not  having  been  brought  under  his  notice 
by  the  plaintiff  than  to  his  having  altogether 
neglected  to  consider  it. 

The  third  ground  of  special  appeal  relied 
upon  before  us  is,  that  the  dtierminatiOQ  of 
the  question  whether  the  deed  of  4th  Octo* 
ber  1845  ^^^  benamee  or  not,  which  formed 
the  sole  basis  of  the  judgment  of  the  IjOwct 
Appellate  Court,  does  not  dispose  of  the 
plaintiff's  claim. to  a  certain  Monzah  Bungra. 
The  plaintiff,  no  doubt,  does  in  his  plaint 
claim  Mouzah  Bungra,  on  the  ground  that 
it  was  sold  in  execution  of  a  decree  against 
his  father  made  after  the  date  of  the  deed 
of  4th  October  1845,  ^"^  that  the  execution- 
proceedings  in  which  it  was  sold  were  collu- 
sive on  the  part  of  his  father  and  Dhunuk 
Dharee  and  Brojo  Koomar  ;  but  it  is  hardly 
necessary  to  remark  that,  if  the  deed  of  4th 
October  1845  '^^^  ^^^  benamee,  but  a  valid 
instrument  of  alienation,  there  is  an  end  al- 
together of  any  supposition  that  his  father 
and  Dhunuk  Dharee  and  Brojo  Koomar  were 
acting  collusively  in  this  matter  to  defraud 
the  plaintiff  or  to  the  damage  and  dtminu* 
tion  of  his  ancestral  estate,  for  in  that 
case  the  properly  had  bond  fide  passed  out 
of  the  hands  of  his  father  by  that  deed  of 
October  1845.  ^^  seems  almost  impos- 
sible to  understand  how  any  cause  for 
collusion '  between  the  father  and  his 
alienees  could  have  arisen,  and  none  such 
certainly  has  been  specified  before  us,  when 
he  had  already,  as  against  them,  completely 
divested  himself  of  all  interest  in  the  mou- 
zah. So  that,  as  regards  this  portion  of  the 
property  sued  for,  as  well  as  the  rest,  the 
bona  fides  of  the  transfer  under  the  deed  of 
October  1845  affords  an  answer  to  the 
plaintiff's  claim  in  the  shape  which  he  has 
chosen  to  give  to  it. 

The  fourth  ground  of  special  appeal  is, 
that,  even  if  the  deed  of  October  1845  ^'*s 
not  benamee^  but  a  deed  for  good  consider- 
ation, still  it  effected  an  alienation  of  ances- 
tral property,  and  that  such  an  alienation 
by  the  father  during  the  life  of  a  son  with- 
out  the  son's  consent  would  be  invalid  under 
the  Mitakshara  law.     To  answer  this  ob- 


iS630 


Civil 


THE   WEEKLY   REPORTER. 


Rulings, 


soy 


jection  it  is  enough  to  say  that  it  was  not 
made  a  matter  of  issue  in  the  first  Court; 
nor  was  it  made  matter  of  complaint  to  the 
Appellate  Court  that  an  issue  of  fact  on  this 
point  had  not  been  raised  and  tried.  Now, 
it  is  clear  that  an  issue  of  fact  is  absolutely 
necessar)'  between  parties  for  the  proper 
disposal  of  a  question  of  this  kind,  because 
whether  the  alienation  was  valid  or  not,  has 
to  depend  entirely  upon  the  circumstances 
nnder  which  it  was  made,  the  consideration 
which  was  given  for  it,  and,  I  may  add,  upon 
another  disputable  fact,  which  is  not,  as  I 
nnderstand,  admitted  by  the  defendants  in 
this  case,  namely,  the  time  of  the  plaintiff's 
birth.  Therefore,  as  an  issue  of  this  sort 
has  never  been  asked  for,  I  think  that  this 
ground  of  objection  to  the  decision  of  the 
Lower  Appellate  Court  cannot  now  be 
entertained.  « 


One     more    objection    was    argued    be- 
fore us,   namely,  that  the   Lower  Appellate 
Court  has  given  no  decision  as  to  the  plaint- 
iff's claim  to  the  declaration  of  right  which 
he  asked  for  relative  to  the  property  in  the 
possession  of  his  father.     As  to  this,  it  is 
enoagh    to   say    that  no  issue  which  could 
have  been  the  foundation  for  such  a  declara- 
tioB  was  raised  in  the  first  Court;  nor  was 
any  objection  made  to  the  Lower  Appellate 
Court    that    such    an    issue    had   not    been 
framed.     And  the  omission  of  the  Court  to 
frame  this  issue  is  to  me  perfectly  intelli- 
gible. Cor  it  does  not  appear  to  me  that  there 
is   anything   whatever   in  the   facts  of   the 
case    to    lead    to  the   supposition   that   the 
plaintiff   was  entitled  to  such  a  declaration. 
It  needs  not  now  to  be  remarked  that  the 
plaintiff  cannot  come  into  Court  to  obtain  a 
declaration  of  right  against  all   the  world, 
bm  can  only  ask  it  against  some  one  who 
has  challenged  that  right  either  by  actually 
invading  it  or  threatening  to  make  it;  and 
from    what  I   have  heard  in  the  argument 
of  the  case  on  one  side  and  on  the  other,  1 
have  not  gathered  that  there  is  a  particle  of 
evidence  to  suggest  that  any  of  the  defend- 
aiUs   ever    threatened    the   plaintiff's  rights 
Id  the  property  in  regard  to  which  he  asks 
for  the    declaration.     Had  there,  therefore, 
been  an  issue  upon  this  point,  which  1  have 
already    mentioned   was  not  necessary  be- 
fore a  declaration  could  be  made,  it  seems  to 
me  that  the  plaintiff  must  have  utterly  failed 
upon  it.     Ihe  special  appeal  must,  in  my 
opinion^  be  dismissed  with  costs ;  and,  in  say- 

t~  Ing  this,  I  desire  to  add  that  I  think  this  suit 
is  an  instance  of  the  accumulation  of  differ- 
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ent  causes  of  action  in  one  plaint  which 
ought  to  be  discouraged  in  the  highest  pos- 
sible degree  by  this  Court.  It  is,  in  truth,  one 
of  those  cases  in  which  I  must  repeat  what  I 
have  often  unfortunately  had  occasion  to  say 
before,  that  it  was  a  neglect  of  duty  On  the 
part  of  the  Court  of  first  instance  to  admit  a 
plaint  containing  all  these  distinct  causes  of 
action  against  different  defendants,  upon  the 
files  of  the  Court  for  tr  a 


The  29th  April  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hpn'ble  W.  S.  Seton-Karr, 
L.   S.  Jackson,   J.  B.  Phear,  and  A.  G. 
Macpherson,  Judges. 

Limitation— Reversionary  heir— Female  heir. 

Case  No.  460  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  ihe*2tst 
December  1866,  reversing  a  decision  pass- 
ed by  the  Moonsiff  of  Madareepore,  dated 
the  2nd  February  186^. 

Nobin  Chunder  Chuckerbutty  (Plaintiff), 

Appellant, 

versus 

Issur  Chunder  Chuckerbutty  and  others 
(Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Shushee 
Bhoosun  Bose  for  Respondents. 

When  a  childless  Hindoo  widow  is  the  heiress  and 
legal  representative  of  her  husband,  the  reversionary 
heirs  are  bound  by  decrees  relating  to  her  husband's 
estate,  which  are  obtained  against  her  without  fraud  or 
collusion ;  and  they  arc  also  bound  by  limitation  by 
which  bhc,  without  fraud  or  collusion,  is  bound. 
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The  words  "  cause  of  action  "  in  Act  XIV.  of  1S59 
refer)  not  to  a  new  cause  of  action  accruing  to  the 
reversionary  heir  persorially,  but  to  the  cause  of  action 
which  accrued  to  the  heir  or  representative,  for  the 
time  being,  of  the  deceased. 

When  alienations  of  her  husband's  estate  are  impro- 
perly made  by  the  widow,  they  are  good  as  against 
her  for  her  life;  and  the  reversionary  heir*s  cause  of 
action  does  not  accrue  until  her  death.  But  when  pro- 
perty, belonging  to  the  husband's  estates  is  held  ad- 
versely to  the  widow  and  never  reaches  her  hands,  the 
cause  of  action  accrues  to  her,  and  a  suit,  whether 
by  her  or  by  the  reversionary  heir,  must  be  brought 
within  the  usual  period,  counting  from  the  commence- 
ment of  the  adverse  possession. 

This  case  loas  re/erred  to  a  Full  Bench 
on  the  2$th    September  i86*j^  under  the  fol- 
lowing    ordersy   recorded     by    Bayley    and 
'  Milter,  JJ, .— 

» 

Millers  y, — The  first  point  raised  before 
us  in  this  special  appeal  is,  that  the  Lower 
Appellate  Court  has  committed  an  error  in 
law  in  holding  that  the* claim  of  the  special 
appellants  to  the  property  in  suit  is  barred 
by   the  Statute  of   Limitations,   when   their 
cause  of  action  did  not  accrue  until  after  the 
death  of  Dhonei  Mala,  which  took  place  in 
1266  B.  S.     We  think  that  this  objection  is 
a  valid  one.     We  are  of  opinion  that  limita- 
tion cannot  run  against  a  reversionary  heir 
ander  the  Hindoo  Law  until  after  the  death 
of  the  female  heir  who  succeeded  to  the 
estate  of  the  deceased   proprietor.     There 
can  be  no  doubt  that  the  special  appellants 
could  not  have  maintained  an  action  for  the 
possession  of  the  lands  in  dispute  during  the 
lifetime  of  Dhone  Mala.    Their  right  to  such 
•    possession  only  accrued  after  Dhone  Mala's 
death,  and  it  would  be  contrary  to  the  very 
principle  upon  which  the  Statute  of  Limita- 
tions is  founded,  to  hold  this  right  barred  for 
a  supposed  neglect  on  their  part  to  sue  with- 
in a  period  during  which  they  were  not  in  a 
position  to  sue  at  all. 

In  defining  the  slalus  of  a  Hindoo  widow, 
their  Lordships  in  the  Privy  Council  remark- 
ed in  the  case  at  page  527  of  Sutherland's 
Privy  Council  Judgments:  **  The  same 
principle  which  has  prevailed  in  this  country 
as  to  tenants-in-tail  representing  the  inherit- 
ance would  seem  to  apply  to  the  case  of  a 
Hindoo  widow."  But  it  does  not  follow  from 
this  (as  has  been  contended  before  us  by  the 
pleader  for  the  respondent)  that  the  rever- 
sionary heir  is  bound  by  the  laches  of  the 
widow.  On  the  other  hand,  we  find  it  laid 
4own  in  page  446  of  Angell  on  Limitation 


that  adverse   possession  for  any  length  of 
time  cannot  affect  the  title  of  a  cUumant 
who  had  no  right  of  entry  during  that  time, 
and  in  support  of  this  position  a   case  is 
quoted  by  the  author  in  the  same  page,  in 
which  it  was  distinctly  held  that  limitation 
does  not  run  against  a  remainder-man  until 
after  the  demise  of  the  last  tenant-in-tail 
without  issue.    It  has  been  held  by  the  Privy 
Council  in  the  case  already  referred  to  that 
a  decree  obtained  against  a  widow  in  connec- 
tion  with   the   esute  of  her   husband    will 
bind  the  heirs  of  the  husband  claiming  in 
succession  to  her;  but  it  has  been  held  at 
the   same  time  that  the  latter  can  always 
impugn  the  correctness  of  the  decree  upon 
special  grounds.     We  think  that  the  negli- 
gence of  the  widow  is  one  of  the  special 
grounds  contemplated  by  their  Lordships. 

*  Several  cases  of  this  Court  have  been 
quoted  by  the  pleaders  on  both  sides  in 
support  of  their  respective  views.  The  ap- 
pellant relied  upon  the  following  cases:— 

Weekly  Reporter,  Vol.  i,  p.  347;  ^'ol.  2. 
pp.  27 1 ,  276  ;  Vol.  6,  p.  338  ;  Vol.  7,  p.  453 ; 
2  Hay,  p.  648  ;  Marshall,  p.  33. 

The  respondent,  on  the  other  hand,  relied 
upon  a  judgment  of  this  Court  (not  printed) 
in  special  appeal  No.  551  of  1867,  decided 
on  the  26th  July  1867,  and  quoted  from 
Macpherson  on  Mortgages,  page  19,  in  which 
it  is  laid  down  as  a  settled  proposition  of  Uw 
that  adverse  possession  that  would  bar  the 
widow  would  bar  the  reversioner  also. 

As,  therefore,  there  is  a  conflict  of  atrtlwr- 
ity  on  the  point,  we  refer  the  case  to  a  Full 
Bench  for  final  adjudication. 

The  judgments  0/ the  Full  Bench  were 
delivered  as  follows: — 

Pcacocky  C,J.  (Seton-Karr,  J,,  concur- 
;./;,^^,__-Ramdoollub  Chuckerbulty  died  leav- 
ing two  sons,  two  daughters,  and  a 
widow.  The  two  sons  died  without  issue 
in  the  lifetime  of  the  widow,  and  upon 
their  death  their  respective  estates  descended 
to  the  widow  as  heir.  The  two  daughters 
each  had  a  son  or  sons,  who,  upon  the  death 
of  the  widow,  succeeded  to  the  estate  of 
their  uncle.  After  the  death  of  the  sons, 
a  stranger  entered,  and  the  widow  never 
took  possession.  The  widow  died  in  1266. 
The  question  is  whether  the  sons  of  the 
daughters  had  a  fresh  cause  of  action  upon 
the  death  of  the  widow. 

The  question  of  law  which  is  raised  for 
our  opinion  is  whether,   if  a  person  dies 

b 


1 868.] 


Civil 


THS   WXKKLT   RKPORTRR. 


Ruling^, 


507 


leaving  a  female  as  his  heir-at-law,  the 
reversionary  heirs  have  a  fresh  cause  of 
action  in  regard  to  the  estate  of  the  an- 
cestor at  the  time  of  the  death  of  the  female 
heir,  or  whether  they  are  barred  by  limitation 
if  the  female  heir  would  have  been  barred. 
The  question  is  a  very  important  one, 
and  depends  upon  the  proper  construction 
of  the  Statute  of  Limitation,  having  regard 
to  the  nature  of  the  respective  estates  under 
the  Hindoo  Law  of  a  female  heir  and  of  the 
reversionary  heirs. 

There  are  several  conflicting  decisions 
upon  the  point  in  this  Court,  and  it  is  upon 
the  ground  of  those  decisions  that  we  have 
to  determine  the  question. 

The  arguments  adduced  by  the  Judges  in 
support  of  their  several  views  are  of  consi- 
derable weight,  and  they  have  been  substan- 
tially incorporated  in  the  argument  of  the 
vakeels  before  us. 

A  case  was  cited  from  Fulton's  Reports, 
page  329,  for  the  purpose  of  showing  the 
opinion  of  the  late  Supreme  Court  upon  the 
subject ;  but  it  is  not  very  clear  what  are 
the  grounds  upon  which  that  case  turned. 
The  female  heir  in  that  case  had  entered 
into  possession.  Sir  John  Grant,  who 
delivered  the  judgment,  did  not  state  whether 
his  opinion  was  founded  upon  the  point  of 
limitation  simply,  or  upon  the  ground 
that  a  grant  by  the  female  heir  might  be 
presumed,  and,  if  so,  that  it  would  not  be 
binding  beyond  her  own  life.  He  says :  "I 
think  that,  if  we  were  to  presume  a  grant,  it 
would  not  be  binding  beyond  the  widow's 
life.'' 

It  is  unnecessary  for  us  to  determine  in 
this  case  when  the  cause  of  action  of  the 
reversionary  heirs  would  accrue  if  the  female 
heir  were  to  sell  the  estate  without  lawful 
cause.  In  that  case,  the  purchaser  entering 
into  possession  would  not  be  a  wrong-doer 
during  the  life  of  the  female  heir.  No  cause 
of  action  would  accrue  to  the  female  heir 
against  him  for  entering  under  her  grant, 
although  it  would  not  be  binding  as  against 
the  reversionary  heirs,  and  possibly  might 
not  be  so  against  creditors  of  the  ancestor. 

In  this  case,  a  cause  of  action  did  accrue 
to  the  female  heir,  and  the  question  is, 
whether  the  reversionary  heirs  upon  her 
death  acquired  a  new  and  independent 
cause  of  action  within  the  meaning  of  the 
Statute  of  Limitation,  or  merely  succeeded  to 
the  same  cause  of  action  which  was  vested 
in  the  female  heir  in  her  lifetime, 


Whatever  may  have  been  the  date  of  the 
decision  in  the  case  cited  from  Fulton's 
Reports,  it  must  have  been  before  the 
decision  of  the  late  Supreme  Court-  in 
Goluckmonee  Dabee  versus  Degumber  lyty^ 
decided  on  the  T5th  of  November  1852, 
which  is  set  out  in  Mr.  Justice  Macpherson's 
book  on  Mortgages,  2nd  edition,  page  20. 
Sir  Lawrence  Peel  in  that  case  says:  "It 
has  been  invariably  considered  for  many 
years  that  the  widow "  (speaking  of  the 
widow  succeeding  as  heir)  "fully  represents 
the  estate,  and  it  is  also  the  settled  law  that 
adverse  possession  which  bars  her  bars  the 
heir  also  after  her,  which  would  not  be  the 
case  if  she  were  a  mere  tenant  for  Hfef,  as 
known  to  the  English  Law." 

It  was  also  held  by  the  Privy  Council  in 
the  Shiva  Gunga  case,*  9th  Moore's  Indian 
Appeals,  page  539,  that,  in  the  absence  of 
fraud  or  collusion,  a  decision  against  a  widow, 
with  regard  to  her  deceased  husband's  estate, 
would  be  binding  upon  the  reversionary 
heirs. 

In  the  8th  Moore's  Indian  Appeals,  page 
550,  it  was  said  that  comparing  a  Hindoo 
widow  to  a  tenant  for  life  was  calculated  to 
mislead.  In  the  Shiva  Gunga  case,  the 
widow  was  compared  to  a  tenant-in-tail ; 
but  the  heirs  in  that  case  were  not  likened 
to  remainder-men,  and  must,  therefore,  have 
been  in  the  position  of  tenants-in-tail.  Such 
heirs  would  be  bound,  if  the  tenant- in-tail 
was  barred,  though  the  remainder-man  might 
not  be. 

If,  then,  in  the  Shiva  Gunga  case,  the 
widow  was  like  a  tenant-in-tail,  and  the 
reversionary  heirs  were  like  the  issue-In* 
tail,  and  the  same  likeness  exists  in  the 
present  case,  the  reversionary  heirs  would 
be  barred  by  limitation  which  ran  against 
the  female  heir.  If  the  female  heir  in  the 
present  case  had  sued  the  wrong-doer,  and, 
without  fraud  or  collusion,  had  failed  to 
make  out  her  case  to  turn  him  out  of  posses- 
sion, the  reversionary  heirs  would  have 
been  bound  by  the  decision.  I  am  assuming 
that  they  are  not  claiming  through  the 
female  heir. 

For  instance,  if  the  female  heir  had  sued 
the  wrong-doer,  and  he  had  set  up  a  purchase 
from  the  ancestor,  and  had  succeeded  in  that 
defence  at  the  suit  of  the  female  heir,  the 
reversionary  heirs  would  be  barred  by 
the  decision  in  the  absence  of  fraud  or 
collusion. 


•  See  2  W.  R.y  P.  C,  Rulings,  p.  31. 
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The  Law  of  Limitation  is  passed  for  the 
benefit  of  defendants,  partly  upon  the  ground 
that,  after  length  of  time,  they  may  have 
lost  the  evidence  in  support  of  their  right ; 
and  it  would  be  anomalous  to  hold  that  a 
female  heir  was  barred  by  limitation,  lest  the 
defendant  should  have  lost  his  evidence  to 
prove  his  Tight  against  her,  and  to  hold  that 
the  reversionary  heirs,  who  would  have  been 
barred  by  a  decision  against  the  widow,  if 
she  had  brought  her  suit  in  time,  are  not 
barred  by  limitation  against  her. 

Possibly,  if  w*e  could  trace  the  Hindoo  Law 
to  its  origin,  we  should  find  that  a  widow 
did  not  succeed  to  her  husband's  estate  as 
his  heir.  It  was  doubtful  at  one  time  whe- 
ther she  did  so.  It  was  supposed  that  she 
took,  because  she  was  part  of  the  husband. 
In  the  Dyahhaga^  Clause  ii.  Section  i, 
Verse  3,  it  is  said  :  ''  In  regard  to  the  wealth 
of  a  deceased  person  who  leaves  no  male 
issue,  authors  disagree  in  consequence  of 
finding  contradictory  passages  of  law."  Thus 
Vrihaspati  says :  ''  In  Scripture  and  in  the 
Code  of  law,  as  well  as  in  popular  practice, 
a  wife  is  declared  by  the  wise  to  be  half  the 
body  of  her  husband,  equally  sharing  the 
fruit  of  pure  .and  impure  acts.  Of  him 
whose  wife  is  not  deceased,  half  the  body 
survives.  How,  then,  should  another  take 
his  property  while  half  his  person  is  alive  ? 
Let  the  wife  of  a  deceased  man  who  left  no 
issue  take  a  share,  notwithstanding  kinsmen, 
a  father,  a  mother,  or  uterine  brother  be 
present." 

This  would  account  for  the  rule  which 
^ays  that  the  reversionary  heirs  of  the  hus- 
band are  those  who  would  have  been  his 
heirs  if  he  had  lived  up  to  the  time  of  the 
death  of  his  wife. 

It  is  difiicult  to  reconcile  the  above  prin- 
ciple with  the  fact  of  sons  and  grandsons 
taking  during  the  life  of  the  widow.  I  have 
never  been  able  to  find  the  principle  accu- 
rately defined  by  which  sons  take  in  pre- 
ference to  a  widow.  The  Dyahhaga  rests 
the  right  of  the  sons  upon  the  doctrine  that 
succession  is  grounded  solely  upon  the  bene- 
fits conferred  {Dyahhaga,  Clause  1 1 ,  Section 
I,  paras.  32,  33,  and  31);  but  probably  the 
right  of  the  sons  in  preference  to  that  of  the 
widow  depends  upon  the  doctrine,  that  a  son 
or  other  descendant  is  consubstantial  with 
the  father  or  other  ancestor.  Menu  says: 
"  The  husband,  after  conception  by  his  wife, 
becomes  himself  an  embryo,  and  is  bom  a 
second  time  here  below."  (See  also  Cole- 
brooke^s  Hindoo  Law,  Volume  (?),  page  459 ; 


Viavasiha  Durpana,  ist  Edition,  Volume  i, 
page  33,  note.) 

However  this  may  be,  it  is  settled  that  the 
wife  does  take  as  heir  to  her  husband  in  de- 
fault of  issue,  and  that,  upon  her  death,  those 
persons  succeed  as  reversionary  heirs  who 
would  have  been  the  heirs  of  the  husband  if 
he  had  died  at  that  time.  It  is  a  very  ano* 
malous  position  that  a  person  should  take  as 
heir,  and  that  his  right  to  take  as  heir  should 
be  determined  according  to  a  state  of  facts 
not  existing  at  the  time  of  the  death  of  the 
ancestor,  but  caused  by  events  which  may 
have  occurred  many  years  after  his  death. 

These  considerations  lead  me  to  the  con- 
clusion that  a  reversionary  heir,  who  is  bound 
by  a  decision  against  a  widow  respecting  the 
subject-matter  of  inheritance,  is  also  barred 
by  limitation,  if,  without  fraud  or  collusion, 
tbe  widow  is  barred  by  limitation. 

It  has  been  contended  that,  as  the  widow 
cannot  absolutely  convey  away  her  husband's 
estate  without  sufficient  cause  so  as  to  be 
binding  upon  the  reversionary  heirs,  they 
ought  not  to  be  barred  by  limitation  against 
the  widow ;  otherwise  she  will  be  able,  if 
she  lived  a  sufficient  time,  to  do  indirectly, 
by  allowing  adverse  possession  to  be  held 
against  her,  that  which  she  could  not  do 
directly,  by  a  sale  without  sufficient  cause. 

But  reversionary  heirs  presumptive  have 
a  right,  although  they  may  never  succeed  to 
the  estate,  to  prevent  the  widow  from  com- 
mitting waste ;  and  I  have  no  doubt  that,  if 
a  proper  case  were  made  out,  reversionary 
heirs  would  have  a  sufficient  interest,  as  well 
as  creditors  of  the  ancestor,  by  suit  against 
the  widow  and  the  adverse  holder,  to  have  the 
estate  reduced  into  possession,  so  as  to  pre- 
vent their  rights  from  becoming  barred  by 
limitation. 

In  the  case  of  moveable  property,  such  as 
Government  paper,  a  Hindoo,  although  he 
is  not  bound  to  do  so,  may  obtain  probate  or 
letters  of  administration.  Adverse  posses- 
sion or  wrongful  detention  of  Government 
paper,  or  the  like,  would  give  a  cause  of 
action  to  the  heirs,  or,  in  the  case  of  probate 
or  letters  of  administration,  to  the  executoi 
or  administrator.  If  an  executor  or  ad- 
ministrator should  fail  to  sue,  to  reco\'er 
the  Government  paper  within  the  time  limit- 
ed by  law,  he  would  be  barred  by  limitation, 
but  I  have  no  doubt  that  a  suit  could  be 
maintained  against  him  and  the  wrong-doer 
by  legatees  or  creditors  of  the  deceased  owner, 
or  by  the  heirs,  who  are  in  the  same  position 
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as  the  next  of  kin  would  be  in  England,  to 
compel  the  recovery  of  the  Government 
paper,  and  the  application  of  it  in  due  course 
of  law. 

The  cause  of  action  of  the  executor 
or  administrator  would  arise  from  the  time 
of  the  wrongful  detention  of  the  paper 
from  him.  But  suppose  he  should  die 
after  the  paper  had  been  detained  against 
him  for  five  years,  and  the  next  person  in 
sttccession  should  take  out  letters  of 
administration  with  the  will  annexed,  or  if 
there  vere  no  will,  simple  letters  of  ad- 
ministration of  the  property  not  administered 
by  the  deceased  executor  or  administra- 
tor, the  cause  of  action  of  the  administrator 
de  bonis  non  would  not  accrufe  at  the  time  of 
the  death  of  the  former  executor  or  adminis- 
trator, but  he  would  merely,  succeed  to  the 
cause  of  action  which  was  vested  in  the 
former  executor,  and  limitation  would  dafe 
as  against  him  from  the  same  period  as  it 
would  have  dated  if  the  former  executor  or 
administrator  had  lived. 

It  has  been  held  in  England  that  an  ex- 
ecutor of  an  executor  or  an  administrator  de 
bonis  non  has  a  right  to  sue  if  he  commences 
bis  suit  within  one  year  after  the  death  of  the 
preceding  executor  or  administrator,  not- 
wiihstanding  that  period  may  exceed  the 
period  of  limitation  which  the  former  execu- 
tor or  administrator  had. 

It  is  unnecessary  to  say  whether  a  similar 
law  would  apply  here.  I  mention  it  merely 
because  I  think  it  is  an  argument  to  show 
that,  in  the  case  of  representatives,  where  one 
is  substituted  for  another  in  consequence  of 
death  or  other  cause,  the  substituted  repre- 
sentative has  only  the  same  cause  of  action 
as  the  representative  for  whom  he  is  substi- 
tuted. 

Now,  according  to  the  Hindoo  Law,  it 
appesv's  to  me  that  the  widow,  although  she 
has  a  beneficial  interest  in  the  property,  is 
still  only  to  some  extent  a  representative, 
and  holds  the  property,  not  merely  for  her 
own  benefit,  but  for  the  benefit  of  the  de- 
ceased. 

It  is  said  that  the  reversionary  heirs  could 
DOC  soe  during  the  lifetime  of  the  widow, 
and  that,  therefore,  they  ought  not  to  be 
barred  by  any  adverse  holding  against  the 
widow  at  a  time  when  they  could  not  sue. 
But  when  we  look  at  the  widow  as  a  repre- 
sentative, and  see  that  the  reversionary  heirs 
are  bound  by  decrees  relating  to  her  hus- 
band's  estate  which    are   obtained   against 


her  without  fraud  or  collusion,  we  are  of 
opinion  that  they  are  also  bound  by  limit- 
ation, by  which  she,  without  fraud  or  col- 
lusion, is  barred.  When,  therefore,  we  con- 
strue the  words  "cause  of  action"  in  the 
Statute  of  Limitation,  we  must  consider  them 
as  referring,  not  to  a  new  cause  of  action 
accruing  to  the  reversionary  heirs  person- 
ally and  individually,  but  to  the  cause  of 
action  which  accrued  to  the  heir  or  repre- 
sentative, for  the  time  being,  of  the  de- 
ceased. 

This  is  not  the  only  instance  in  which  a 
person  may  be  barred  by  time  which  has 
elapsed  before  he  has  a  right  to  sue.  If  an 
ancestor  is  dispossessed,  the  cause  of  action 
of  his  heir  accrues,  not  at  the  time  when  the 
ancestor  dies,  and  when  he  could  sue,  but 
at  the  time  when  the  ancestor  was  dis- 
possessed, and  ought  himself  to  have  sued; 
and  there  is  no  more  reason  why  a  rever- 
sionary heir  should  have  a  fresh  cause  of 
action  from  the  death  of  the  widow  because 
he  could  not  sue  during  her  lifetime,  than 
that  an  immediate  heir  should  have  a  fresh 
cause  of  action  commencing  at  the  date  of 
the  ancestor's  death  because  he  could  not  sue 
during  the  lifetime  of  the  ancestor. 

A  reversionary  heir  cannot  sue  during 
the  lifetime  of  the  widow,  because  during 
her  life  the  estate  of  the  deceased  is  repre- 
sented by  her  as  the  heir-at-law.  1  have 
spoken  of  a  widow  in  many  parts  of  this 
judgment,  but  the  remarks  which  I  have 
made  apply  equally  to  other  female  heirs, 
such  as  mother^,  daughters,  and  the  like. 

It  appears  to  me  that  this  case  ought  to 
go  back  to  the  Division  Bench  which  re- 
ferred it,  with  the  expression  of  our  opinion 
that  the  period  of  limitation  against  a  re- 
versionary heir  is  not  to  be  reckoned  from 
the  time  at  which  he  succeeded,  viz.^  from 
the  date  of  the  death  of  the  female  heir,  but 
from  the  date  at  which  it  would  have  been 
reckoned  if  the  female  heir  had  lived  and 
brought  the  suit. 

Jackson,  J. — I  entirely  concur  in  the  opi- 
nion of  the  Chief  Justice  that  the  plaintiff 
was  barred  in  the  present  case.  We  sit  here 
unquestionably  to  administer  the  Hindoo  Law 
in  those  cases  to  which  that  law  applies,  and 
on  all  points  not  decided  we  are  clearly 
bound  to  refer  to  the  original  sources  of  that 
law,  and  to  interpret  them  to  the  best  of  our 
ability;  but  where  any  point  having  already 
arisen  has  been  decided  by  the  authority  of 
the  highest  Court  which   takes  cognizance 
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of  questions  of  Hindoo  Law,  we  are,  I  think, 
as  clearly  bound  implicitly  to  guide  our- 
selves by  the  decisions  of  that  tribunal.  It 
has  been  distinctly  held  by  the  Privy  Council 
in  the  Shiva  Gunga  case  that  a  decision 
fairly  arrived  at. without  fraud  or  collusion 
in  the  presence  of  a  Hindoo  widow  in  pos- 
session of  the  estate  will  bind  reversionary 
heirs.  That  being  so  decided,  it  appears 
to  me  impossible  to  escape  the  conclusion 
that  an  adverse  possession  which  barred  the 
widow  will  also  bar  the  heirs,  and  in  that 
opinion  we  are  fully  and  strongly  supported  by 
the  decisions  of  the  late  Supreme  Court  in 
the  case  to  which  His  Lordship  the  Chief 
Justice  has  referred. 

It  was  an  argument  of  the  •  pleader  for 
the  plaintiff  in  this  case  that  a  widow  who 
is  incompetent,  except  in  certain  cases,  to 
alienate  the  estate  left  by  her  husband, 
ought  not  to  be  allowed  indirectly  to  do 
that  which  she  cannot  do  directly.  It  ap- 
pears to  me  incorrect  to  say  that,  in  such 
a  case  as  this,  the  widow  has  done  any- 
thing in  the  nature  of  an  alienation  indirect- 
ly or  directly.  If,  indeed,  it  could  be  shown 
that  she  had  colluded  with  the  persons  hold- 
ing adverse  possession,  so  that,  in  fact,  a  case 
of  fraud  could  be  made  out,  then,  no  doubt, 
she  might  be  held  to  have  done  indirectly 
that  which  the  Hindoo  Law  forbids  her 
doing  directly.  But  in  such  a  case  as  this, 
undoubtedly,  a  reversioner  aggrieved  by 
such  frauds  would  be  entitled  to  bring  his 
action. 

I  state  very  shortly  the  principal  reasons 
upon  which  my  own  conclusions  are  founded, 
because,  although  I  am  very  far  from  dissent- 
ing from  any  obsen'ations  contained  in  the 
elaborate  judgment  which  we  have  just  heard, 
I  am  not  at  this  moment  prepared  unre- 
servedly to  assent  to  the  whole  of- them. 

Phear^  J. — I  too  desire  to  avoid  pledging 
myself  to  all  the  illustrations  which  have 
fallen  from  the  Chief  Justice;  but  with  this 
exception,  I  concur  entirely  in  the  reason- 
ing which  he  has  given  in  support  of  his 
conclusions,  and  I  concur  also  in  the  re- 
marks which  have  been  made  by  Mr.  Jus- 
tice Jackson. 

I  will  add  that  it  seems  to  me  that,  when 
a  reversionary  heir  succeeds  to  the  property 
of  his  ancestor  on  the  death  of  an  intervening 
female  heir,  he  takes  substantially  the  same 
proprietary  right  as  she  enjoyed,  and  no 
more,  though,  doubtless,  she  was  fettered 
in  a  way  that   he   is  not,  with   regard  to 


the  dealings  with  the  property,  p/jbt.,  her 
alienations  are  often  liable  to  be  avoided  by 
him  when  he  succeeds  to  the  right  of  succes- 
sion. If,  then,  that  proprietary  right  was 
invaded  while  in  her  hands,  the  cause  of 
action  accruing  from  the  act  of  invasion  can 
be  none  other  when  it  comes  to  be  pursued 
by  the  reversionary  heir  than  it  was  \dicn 
the  female  heir  herself  was  the  person  to  do 
so.  Both  the  right  which  is  infringed,  and 
the  act  complained  of  as  the  infringement, 
are  the  same,  whether  it  is  he  or  she  who 
sues.  It  follows  that,  if  the  reversionary 
heir  brings  a  suit  founded  upon  that  act  of 
invasion  of  the  proprietary  right,  the  lime 
prescribed  in  the  Statute  of  Limitation  runs 
against  him  from  the  date  of  the  act.  Of 
course,  it  may  be  that  the  possession  of  a 
third  party,  which  is  no  trespass  on  the 
propiietary  right  when  in  the  hands  of  the 
female  heir,  may,  if  persisted  in,  become  so 
when  that  proprietary  right  passes  to  the 
reversionary  heir.  In  such  a  case,  the  in- 
fringement of  thp  proprietary  right  first  com- 
mences on  death  of  the  female  heir,  and  with 
it  the  cause  of  action  arises.  This  is  so 
when  the  female  heir  conveys  under  such 
circumstances  that  her  alienation  can  be 
questioned  by  the  reversionary  heir. 

With  these  views,  I  entirely  agree  in  the 
answer  which  the  Chief  Justice  proposes  to 
send  to  the  Division  Bench. 

Macpherson,  J. — I  also  concur  in  the  pro- 
posed answer.     But  a  very  great  difference 
exists  between  the  case  immediately  before 
us,  and  the  case  in  which  a  mother  (or  other. 
Hindoo  female  having  an  estate  similar  to 
that  of  a  childless  widow)  has  herself  alien- 
ated property  belonging  to  the  estate  which 
she  has  taken  as  heiress,  without  sufficient 
reason    for    making    such    alienation.       In 
the   latter  case,  the  alienation  is  good    as 
against  her,  and  so  far  as  her  own  lif(:-imer- 
est   is  concerned.     Therefore,    in   fact,    no 
cause  of  action  necessarily  arises  at  all  writh 
respect  to  her  alienation  so  long  as  phe  lives. 
The  cause  of  action  does  not  arise  ami!  her 
death,  when  the  reversioner's  cause  of  action 
for  the  first  time  accrues.     In  the  case  before 
lis,  the  property  having  never  reached   the 
hands  of  the   mother  at  all,   having   been 
throughout  held  adversely  to  her,  the  cause  of 
action  accrued  in  the  mother's  lifetime ;  and, 
therefore,  a  suit  to  recover  possession,    by 
whomsoever  it  may  be  brought,  is  barred, 
unless  instituted  within   twelve  years  from 
the  commencement  of  the  adverse  posses* 
sion. 
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The  a9th  April  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
J.  B.  Phear,  A.  G.  Macpherson,  and 
Dv^arkanath  Mitter,  Judges, 

Hiadoo  Law— Ancestral  property— Aliexiation — 
Son's  right  to  recover  possession — Refund 
of  purchase-money— Onus  probandi. 

Case  No.  11980!  1867. 

Special  Appeal  from   a  decision  passed  by 
the  Principal  Suddcr  Ameen  of  Bhaugul- 
pore,  dated  the  2$ih  March  iS6y,  revers- 
ing a  'decision  passed  by  the  Moons  iff  of 
thai  District y  dated  the  jrst  May  1866. 

Modhoo  Dyal  Singh  (Plaintiff),  Appellant, 

versus 

Golbur  Singh  and  others  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr.  C.  Gregory  for  Respondents. 

Under  the  Mitalcshara  I^w,  a  son  is  entitled  to  re- 
CDTcr  from  a  purchaser  from  his  father  ancestral 
property  improperly  sold  by  the  father,  and  in  the 
absence  of  proof  of  circumstances  which  would  ^ve 
tlw  purchaser  an  equitable  right  to  compel  a  refund 
ffxm  the  son,  the  latter  would  be  entitled  to  recover 
irtthoot  refunding*  any  part  of  the  purchase-money. 

But  if  it  is  proved  that  the  son  got  the  benefit  of 
his  share  of  the  purchase-money,  the  son  must  re- 
fund his  share  of  the  purchase-money  before  he  can 
fccover  his  share  of  the  property  sold.  And  where 
the  pnrchase^money  has  been  applied  to  pay  off  a  valid 
on  the  estate,  the  right  of  the  son  to 
will  be  subject  to  that  of  the  purchaser  to 
staod  in  the  place  of  the  incumbrancer. 

The  onus  in  such  cases  to  prove  the  application  of 
the  purchase-money  lies  on  the  purchaser. 

This  case  was  referred  to  the  Full  Bench 
$n  the  jrd  December  i86y,  under  the  fol- 
lowing  orders  recorded  by  Kemp  and 
Glover,  yj*:— 


Glover,  J. — This  special  appeal  is  prefer- 
red by  the  plaintiff  against  that  part  of  the 
Principal  Sudder  Ameen's  decision  which 
orders  him  to  repay  the  money  advanced  to 
his  father  Sheo  Kishen  (Rupees  2,900),  be- 
fore he  can  get  possession  of  the  family- 
property. 

The  Principal  Sudder  Ameen  has  decided 
that  the  plaintiff  must  refund,  on  the  authori- 
ty of  a  decision  of  this  Court,  dated  Septem- 
ber 30th,  1863,  Muddun  Copal  Thakoor 
versus  Ram  Buksh  Panda  and  others  (6 
Weekly  Reporter  71),  in  which  it  is  laid 
down  that,  in  the  absence  of  evidence 
to  the  contrary,  it  must  be  presumed  that 
the  price  received  by  a  father  selling  a  por- 
tion of  an  ancestral  estate  became  part  of  the 
assets  of  the  joint  family,  and  that,  if  a  son 
seeks  the  aid  of  a  Court  to  set  aside  the 
purchase,  he  must  do  equity  and  offer  to  re- 
pay the  purchase-money,  unless  he  can  show 
that  no  part  of  such  purchase- money  or  the 
produce  of  it  ever  came  into  his  hands. 

We  have  been  unable  to  find  any  other 
decision  of  this  Court  in  which  a  similar  doc- 
trine had  been  laid  down,  and  we  are  unable 
to  assent  to  it. 

A   long  current  of  decisions*  has    fixed 

it   as    settled 

*  Beginninjar     with     the    Sudder      law     that      bv 
Dewanny   Adawlut    Ruling  in  the      ,l,_  \t;*o1, 

case  of  Ameerut   Misser,    Sudder      ^"^  iviuaK- 

Dcwanny  Adawlut  Reports,  iS6r,  shara  a  fa- 
page  19-^,  and  ending  with  the  Full  ther  cannot 
Bench  Ruling  of  the  High  Courtin  i-  . 
the  case  of  Rajah  Ram  Tcwarree  ^"^nate  an- 
and  others,  S  Weekly  Reporter  15.  ceslral  pro- 
perty with- 
out the  consent  of  his  son,  unless  for  certain 
necessary  purposes.  In  all  other  cases,  the 
son  has  an  absolute  veto  on  the  sale,  and 
must  succeed  in  a  suit  to  set  it  aside. 

In  the  present  case,  it  has  been  found  that 
there  was  no  necessity  and  no  acquiescence,, 
and  we  do  not  see,'  therefore,  why  the  pur- 
chaser should  be  entitled  in  equity  to  a  re- 
fund from  the  son  of  his  purchase-money. 
The  son  never  knew  of  the  sale,  and  never 
agreed  to  it.  The  sale  may  have  been  one 
of  a  most  imprudent  description,  and  one 
which  no  man  of  sense  would  have  made. 

In  the  present  case,  neither  the  son  nor 
the  father  appears  to  have  derived  any  bene- 
fit, for  the  land  was  sold  in  order  to  redeem 
a  mortgage  which  had  still  three  years  to 
run. 

But,  even  were  it  not  so,  it* appears  to  us 
that,  as  the  Mitakshara  Law  gives  a  son  an 
equal  right  with  the  father  in  the  matter  of 
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alienation,  it  must  give  him  that  right  abso- 
hitely ;  and  that  a  son  seeking  to  set  aside 
imprudent  or  unnecessary  sales  made  by  a 
father  is  not  bound  to  refund  to  the  pur- 
chasers. If  it  were  so,  he  would  not  succeed 
on  his  right  as  a  son,  but  on  his  power  as  a 
man  of  substance.  A  poor  man  would  be 
virtually  deprived  of  the  right  which  the 
Mitakshara  Law  undoubtedly  gives  him. 

Cases  of  this  sort  appear  to  us  to  be  those 
in  which  the  maxim  of  "  caveat  emptor  '' 
should  be  strictly  applied.  Every  purchaser 
in  the  Mithila  districts  knows  perfectly  well 
the  nature  of  a  father's  rights  in  ancestral 
property  ;  and  if  he  chooses  to  purchase, 
without  first  securing  the  consent  of  the 
heir,  or  without  assuring  himself  of  the  exist- 
ence of  a  necessity,  he  has  only  himself  to 
blame  if  the  son  recovers  possession  of  what 
has  been  improperly  taken  from  him.  He 
appears  to  us  to  have  no  claim  to  equitable 
consideration. 

As  our  opinion  differs  from  that  of  the 
learned  Judges  who  decided  the  case  above 
referred  to,  we  must,  in  accordance  with 
the  rules  of  practice  laid  down  for  our  guid- 
ance, send  up  this  case  for  the  orders  of  a 
Full  Bench. 

The  point  on  which  we  ask  the  Full 
Bench's  decision  is  whether,  under  the  Mi- 
takshara Law,  a  son,  who  recovers  his  an- 
cestral estate  from  a  purchaser  from  the 
father  on  proof  that  there  was  no  such  neces- 
sity as  would  legalize  the  sale,  and  that  he 
never  acquiesced  in  the  alienation,  is  bound 
in  equity  to  refund  the  purchase-money  be- 
fore recovering  possession  of  the  alienated 
property. 

ne  judgment  of  the  Full   Bench   was 
delivered  as  follows : — 

Peacock y  C.  y. — The  question  upon  which 
the  opinion  of  the  Full  Bench  is  asked  is, 
whether  under  the  Mitakshara  Law  a  son, 
who  recovers  his  ancestral  estate  from  a 
purchaser  from  the  father  upon  proof  that 
there  was  no  such  necessity  as  would  legal- 
ize the  sale,  and  that  he  never  acquies- 
ced in  the  alienation,  is  bound  in  equity  to 
refund  the  purchase-money  before  receiv- 
ing possession  of  the  alienated  property. 

There  can  be  no  doubt  that,  although  the 
word  "  recovers  "  is  used  in  this  question, 
the  meaning  is  whether,  under  the  circum- 
stances stated,  a  son  is  entitled  to  recover 
except  upon  condition  of  refunding  the 
purchase-money.  Assuming  that  to  be  the 
question,  I  think  the  answer  should  be  that, 


in  the  absence  of  proof  of  circumstances 
which  would  give  the  purchaser  an  equitable 
right  to  compel  a  refund  from  the  son,  the 
latter  would  be  entitled  to  recover  without 
refunding  the  purchase  money  or  any  part 
of  it.  We  express  no  opinion  as  to  whether 
he  would  be  entitled  to  recover  the  whole 
or  only  his  share  of  the  estate. 

Having  answered  the  question  propound- 
ed, I  think  we  ought  to  add  that,  if  it  is 
proved  to  the  satisfaction  of  the  Court  that 
the  purchase-money  was  carried  to  the 
assets  of  the  joint-estate,  and  that  the  son 
had  the  benefit  of  his  share  of  it,  he  could 
not  recover  his  share  of  the  estate  without 
refunding  his  share  of  the  purchase-money. 
So,  if  it  should  be  proved  that  the  sale  was 
effected  for  the  purpose  of  paying  off  a 
valid  incumbrance  on  the  estate  which  was 
binding  upon  the  son,  and  the  purchase- 
money  was  applied  in  freeing  the  estate  from 
the  incumbrance,  the  purchaser  would  be 
entitled  to  stand  in  the  place  of  the  incum- 
brancer, notwithstanding  the  incumbrance 
might  be  such  that  the  incumbrancer  could 
not  have  compelled  the  immediate  discharge 
of  it ;  and  the  decree  for  the  recoveiy 
by  the  son  of  the  ancestral  property,  or  of 
his  share  of  it,  as  the  case  might  be,  would 
be  good,  but  should  be  subject  to  the  right 
of  the  purchaser  to  stand  in  the  place  of  the 
incumbrancer. 

• 

It  appears  to  me,  however,  that  the  onus 
lies  upon  the  defendant  to  show  that  the 
purchase-money  was  so  applied.  I  do  not 
concur  with  the  decision  which  has  been 
referred  to  from  6  Weekly  Reporter,  page 
73,  in  which  it  is  said  that  "in  the  absence 
"of  evidence  to  the  contrary,  it  must  be 
*' assumed  that  the  price  received  by  tbe 
''  father  became  a  part  of  the  assets  of  the 
*' joint-family."  If  the  father  was  not  en- 
titled to  raise  the  money  by  sale  of  the  estate, 
and  the  son  is  entitled  to  set  aside  that 
sale,  the  onus  lies  on  the  person  who  con- 
tends that  the  son  is  bound  to  refund  the 
purchase-money  before  he  can  recover  the 
estate,  to  show  that  the  son  had  the  benefit 
of  his  share  of  that  purchase- money.  If  it 
should  appear  that  he  consented  to  take 
the  benefit  of  the  purchase- money  with  a 
knowledge  of  the  facts,  it  would  be  evidence 
of  his  acquiescence  in  the  sale. 

I  think  the  case  must  go  back  with  this 
answer  to  the  Division  Bench  which  referred 
the  question  to  us,  in  order  that  the  case 
may  be  finally  determined  upon  the  merits 
by  that  Bench. 
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The  29th  April  1868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
yusiice,  and  the  Hon'ble  W.  S.  Seton-Karr, 
I..  S.  Jackson.  J.  B.  Phear,  and  A.  G. 
Macpherson,  Judges. 

Landlord  aad  tenant—Ejectment— Clause  6^  Sec- 
tiMi  33,  and  Section  2%  Act  X.  of  1859— Section 
IS  ActXIV.  ofx859. 

Case  No.  689  of  1867. 

Special  Appeal  fron\  a  decision  passed  by  I  he 
yudi'cial  Commissioner  of  Choia  Nag  pore  ^ 
daied  the  i^th  January  i86jy  reversing  a 
decision  passed  by  the  Assistant  Commis- 
sioner of  that  District,  dated  the  2gth  ' 
August  1866, 

Jonardun  Acharjee  (Plaintiff), 
Appellant, 

versus 

Ilaradhun  Acharjee  and  others  (Defendants), 

Respondents, 

£aboo  Bama  Churn  Banerjee  for 
Appellant. 

I 

Baboo  Nil  Mad  hub  Sein  for  Respondents. 

A  person  calling  himscK  a  ryot  has  not  a  rifjht  to 
recoirer  possession  under  Clause  6,  Section  23,  Act  X.  , 
of  >859»  merely  because  the  landlord  turned  him  out  ' 
ol    his     own     authority,    and    without    applying    for 
the  Collector's  assistance  under  Section  25  of  Act  X.  ' 
of  tSso- 

In  a  suit  under  Clause  6,  it  is  necessary  to  determine 
the  question  whether  the  plaintiff  has  been  illegally 
ejected  j  this  involves  the  question  whether  the  tenancy 
wa*  at  an  end  or  not  when  the  ejectment  took  place ; 
if  it  was  at  an  end,  the  plaintiff  must  fail. 

If  a  landlord  ejects  a  ryot  of  his  own  authority, 
vkiioat  the  intervention  of  a  Court  of  law  or  the 
Collector,  the  case  will  fall  within  Section  15  of  Act 
XiV,  of  1859;  and  if  the  ryot  sue  him  in  the  Civil 
Cbvrt  within  six  months,  he  will  be  entitled  to  recover 
possession  without  reference  to  the  title  of  the  landlord 
to  eject  him. 

VoL  IX. 


This  case  was  referred  to  a  Full  Bench  on 
the  2^th  September  i86j,  under  the  fol- 
lowing  orders^  recorded  by  Bayley  and 
Mitter,  J  J,  :- 

Mitter,  J, — This  was  a  suit  instituted  by 
the  special  appellants  under  Clause  6,  Section 
23,  Act  X.  of  1859.  The  defendant  (special 
respondent)  admitted  the  ejectment,  but 
pleaded  in  justification  that  the  special  ap- 
pellant bad  no  right  to  occupy  the  land  in 
suit,  the  period  of  his  lease  (which  was  for 
seven  years)  having  expired  at  the  com- 
mencement of  the  year  in  which  the  dispos- 
session took  place. 

In  special  appeal  it  is  contended  before 
us  that  the  act  of  dispossession  being  admit- 
ted by  the  landlord,  the  Lower  Appellate 
Court  ought  to  have  passed  a  decree  in  favor 
of  the  special  appellant  without  any  enquiry 
into  the  question  of  title  or  right  to  occupy 
the  land. 

We  think  that  this  contention  is  sound. 
A  suit  under  Clause  6,  Section  23,  Ad  X. 
of  1859,  has  been  already  declared  by  a  Full 
Bench  decision  of  this  Court  to  be  merely  a 
possessory  suit.  No  question  of  right  or  title 
can  be  gone  into,  and  the  result  of  the  action 
depends  entirely  upon  the  proof  or  otherwise 
of  the  fact  of  illegal  ejectment  complained 
of. 

It  has  been  contended  by  the  pleader  for 
the  respondent  that  every  act  of  ejectment  is 
not  necessarily  illegal  because  it  has  been 
effected  without  the  intervention  of  a  Couit 
of  law,  and  that  a  zemindar  or  other  person 
entitled  to  the  receipt  of  rent  is  fully  com- 
petent to  dispossess  a  ryot  (not  having  a  right 
of  occupancy  either  by  law  or  contract)  of  his 
own  authority,  without  invoking  the  assist- 
ance of  the  Collector  under  Section  25  of 
the  Ad. 

We  have  given  our  best  attention  to  these 
arguments,  and  have  come  to  the  conclusion 
that  they  are  not  correct.  We  think  that 
the  whole  policy  of  the  Legislature  has  been 
to  put  an  end  to  the  exercise  of  any  such 
arbitrary  power.  Section  15,  Act  XIV.  of 
1859,  provides  a  full  and  complete  remedy 
against  every  act  of  ejectment  from  land 
that  is  accomplished  without  the  "consent 
of  the  party  in  possession,"  and  "otherwise 
than  by  due  course  of  law."  We  think  also 
that  Section  25,  Aft  X.  of  1859,  was  intend* 
ed  to  put  a  stop  to  all  similar  acts  of  dis- 
possession on  the  part  of  the  landlord.  We 
felt  some  doubt  about  the  meaning  of  the 
words  "If  any  zemindar  or  other  person 
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"  in  receipt  of  the  rent  of  land  requires 
"  assislance  to  eject,"  c&c,  used  in  that  Sec- 
tion. But,  on  the  whole,  we  think  that  such 
assistance  of  the  Collector's  authority  is 
necessary  in  every  case  in  which  the  tenant 
in  possession  of  the  ian'd  is  unwilling  to  leave 
it.  Otherwise,  if  it  is  once  conceded  that  the 
necessity  for  such  assislance  is  to  be  left 
entirely  at  the  discretion  of  the  landlord 
himself,  very  few  zemindars  will  be  found 
to  ask  for  it  from  the  hands  of  the  constitut- 
ed authorities,  but  will  take  the  law  into 
their  own  hands,  and  so  revive  the  abuses 
which  the  law  desires  to  remove :  and  the 
Section  itself  would  be  reduced  to  a  dead- 
letter,  at  least  in  the  majority  of  cases. 

Three  decisions  of  this  Court  have  been 
quoted  before  us  in  the  course  of  the  argu- 
ment. The  first  is  reported  in  page  191  of 
the  Weekly  Reporter,  Volume  I.  This 
case  is  in  all  fours  with  the  present,  ^but  it 
was  held  there  that,  in  a  suit  under  Clause  6, 
Section  23  of  Act  X.  of  1859,  ^^^  tenant  is 
bound  to  show  some  right  to  be  restored  to 
his  tenure,  and  that  a  zemindar  is  fwi  bound 
to  proceed  under  Section  25  of  the  Act, 
unless  he  finds  some  legal  impediments  in 
his  way.  In  page  361  of  the  same  Volume, 
another  Division  Bench  of  this  Court  held 
in  a  similar  case  that  the  question  of  right 
must  be  gone  into,  but  the  landlord  is  bound 
to  show  that  the  tenure  has  lapsed.  Ihe 
third  case  is  reported  in  page  119  of  the 
same  Volume.  It  was  held  in  this  case, 
and  in  our  opinion  correctly,  that  'Mn  any 
''case  the  zemindar  is  bound  to  proceed  to 
"the  ejectment  by  due  process  of  law.  and 
"  not  propria  moluy 

Thus,  as  there  is  a  conflict  between  the 
last-mentioned  case  and  the  two  preceding, 
we  refer  the  question  to  a  Full  Bench  for 
an  authoritative  adjudication. 

The  judgment  of  the  Full  Bench  luas 
delivered  as /allows : — 

Peacock,  C,  J. — This  is  a  suit  brought 
under  Clause  6,  Section  23,  Ad  X.  of  1859, 
by  a  person  calling  himself  a  ryot,  and  the 
question  which  has  been  .submitted  to  this 
Court  is  substantially  whether  the  person 
who  held  as  tenant  (assuming  the  tenancy  to 
have  come  to  an  end)  has  a  right  to  recover 
possession  merely  because  the  zemindar 
did  not  apply  for  the  assistance  of  the  Collect- 
or under  Section  25  of  Ad  X.  of  1859. 

The  Full  Bench  case  to  which  reference  is 
made  (No.  3130  of  1864,  7  Weekly  Report- 
er 186),  merely  held  that  a  suit  for  a  decla- 


ration of  right  might  be  brought  in  the  ordi- 
nary Civil  Court. 

In  suits  under  Clause  6,  Section  23.  Aft  X. 
of  1859,  it  is  necessary  to  determine  whether 
the  plaintiff  has  been  illegally  ejected,  which 
involves  the  question   whether  the   tenancy 
was  at  an  end  or  not.     If,  after  the  expiration 
of  a  tenancy,  a  zemindar  wishes  to. obtain 
possession  without  resoi;ting  to  a  Court   of 
law,  he  may  apply  under  Section  25  for  the 
assistance  of  the  Collector,  who  will  there- 
upon summirily  enquire  into  the  case,  and 
if  he  finds  that  the  tenancy  is  at  an  end,  will 
render  assistance  in  turning  the  tenant  out. 
If,  however,  the  zemindar  ads  of  his  own 
authority    and    without  the   inter\'enlion    of 
a  Court  of  law,  or  of  the  Collector,  he  conies 
within   Section    15   of  Ad  XIV.   of   1859  » 
and  if  the  ryot  sue  him  in  the  Civil  Court 
within  6  months,  he  will  be  entitled  to  re- 
dbver  possession    without   reference    to   the 
title  of  the  zemindar  to  eject  him.      If,  how- 
ever, he  sue  in  the  Collector's  Court  under 
Section    23,    the    question    is    open    as     to 
whether  the  tenancy  was  at  an  end  or  not  ; 
and,  if  at  an  end,  he  must  fail  in  his  suit. 

It  appears  to  me  that  this  case  must  ^o 
back  to  the  Division  Bench  to  be  determined 
on  the  merits. 


The  29th  April  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Cki^f 
Justice,  and  the  Ilqn'ble  L.  S.  Jackscw» 
J.  B.  Phear,  A.  G.  Macpherson,  and 
C.  Hobhouse,  Judges. 

Rival  decree-holders— Action— Section  270,  Act 
VIII.,  Z859— Appeal 

Case  No.  654  of  1867, 

Special  Appeal  from  a  decision  passed  ly 
the  Principal  Sudder  Ameen  of  JBeer- 
bhoam,  dated  the  i^th  January  rS6y, 
modifying  a  decision  passed  by  the  Sud- 
der Ameen  of  that  District,  dated  iht 
26th  January  1S66. 

Gogaram  (Defendant),  AppelUinij 

versus 

Kariick  Chunder  Singh  (Plaintiff). 
Rtspondent. 
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Bahoos  Kalee  Kishen  Sein  and  Kadernath 
Chatter  jet  for  Appellant. 

Mr.  R.  T,  Allan  and  Baboo  Ashootosh 
Dhur  for  Respondent. 

An  action  will  lie  in  the  Civil  Court  by  a  decree- 
bolder  against  the  holder  of  another  decree  in  order  to 
obuin  a  refund  of  money  which  has  been  paid  to 
j  tile  htter  under  an  order  passed  in  the  execution 
department  in  contravention  of  the  provisions  of 
Scaion  270  of  the  Code  of  Civil  Procedure.  It  is  for  the 
Court  to  decide  whether,  having^  rej^ard  to  all  the  equi- 
ties between  the  parties,  the  plaintifF  is  entitled  to  re- 
cover or  not. 

No  appeal  lies  from  an  order  directing  the  distribu- 
tion of  sale- proceeds  under  Section  270  of  Act  Vi  1 1.,  1859. 

Ihii  case  was  referred  to  the  Full  Bench 
on  the  26th  September  186'j,  under  the 
following  orders,  recorded  by  Loch  and 
Lhvarkanath  Mitter,  J  J,  ;— 

Mittery  y, — This  was  a  suit  instituted  by 
the  plaintiff  (special  respondent)  to  recover 
a  certain  sum  of  money  that  has  been  paid 
away  to  the  defendant  (special  appellant) 
under  an  order  of  the  Civil  Court  passed  in 
the  execution  department.  It  appears  that 
the  plaintiff  and  the  defendant  are  two  rival 
decree-holders  against  one  and  the  same 
judgment- debtor.  Certain  properties  be- 
longing to  the  judgment-debtor  having  been 
sold  in  execution,  an  application  was  made 
by  the  plaintiff  to  the  Judge  to  have  his  de- 
cree satisfied  first  from  out  of  the  proceeds 
realized  by  the  sale.  The  Judge  refused  this 
application  on  the  opposition  of  the  defendant ; 
and  a  miscellaneous  appeal  being  preferred  to 
this  Court,  the  order  of  the  Judge  was  re- 
versed, though  it  appears  to  us  that  the  ap- 
peal was  entertained  without  jurisdiction. 
In  the  meantime,  however,  the  money  having 
been  paid  away  to  the  defendant  under  an 
order  of  the  Judge,  the  plaintiff  has  been 
obliged  to  bring  the  present  action  to  obtain 
a  refund^of  the  same,  upon  the  ground  that 
the  process  of  attachment  taken  out  by  him 
being  prior  in  point  of  dale  to  that  taken  out 
by  the  defendant,  he,  and  not  the  defendant, 
bad  a  preferential  title  to  the  sale- proceeds. 

It  is  now  contended  before  us  in  special 
appeal  that  such  a  suit  will  not  lie,  and  in 
support  of  this  position  two  cases  have  been 
cited  10  us  at  the  argument,  the  first  of  which 
is  reported  in  page  181  of  the  special 
number  of  the  Weekly  Reporter;  and   the 


second  in  page  113,  Volume  VII.  of  the  same 
Reports.  We  think,  however,  that  this  con- 
tention is  not  ^und,  and  that  the  precedents 
relied  upon  are  contrary  to  law.  In  support 
of  this  view,  we  have  very  liitle  to  add  to 
the  able  and  elaborate  judgment  recorded  by 
Mr.  Justice  Levinge,  whose  opinion  was 
overruled  by  a  majority  in  the  first  case. 
There  is  no  statutory  bar  to  the  hearing  of 
such  a  suit,  and  in  the  absence  of  such  a  bar 
we  think  that  the  Civil  Courts  are  bound  to 
take  cognizance  of  it  as  provided  for  in  Sec- 
tion 1  of  the  Code  of  Civil  Procedure.  Nor 
do  we  think  that  there  is  any  reason  in  jus- 
tice or  equity  why  the  plaintiff  should  be 
deprived  of  the  ordinary  privilege  of  suing  for 
that  to  which  he  was  legally  entitled,  and 
which  has  been  made  over  to  a  wrong  party 
by  an  erroneous  order  of  the  Court  passed 
in  a  summary  manner.  The  absence  of  any 
provision  for  an  appeal  in  the  miscellaneous 
department  seems  to  us  to  afford  an  addi- 
tional reason  for  supposing  that  the  Legis- 
lature did  not  intend  to  give  any  finality  to 
the  proceedings  held  in  that  department. 
As,  however,  the  tvvo  cases  above  referred  to 
are  directly  in  favor  of  the  contention  raised 
before  us  by  the  special  appellant,  we  are 
obliged  to  wait  for  a  more  authoritative 
ruling,  before  disposing  of  the  case  upon  our 
own  responsibility.  We,  accordingly,  refer 
this  case  to  a  Full  Bench  for  the  determina- 
tion of  the  following  question  : — 

Whether  an  action  will  lie  in  the  Civil 
Courts  on  behalf  of  one  decree-holder 
against  another  for  obtaining  a  refund  of 
money  that  has  been  paid  away  to  the  latter 
under  an  order  passed  in  the  execution 
department  in  contravention  of  the  provi- 
sions laid  down  in  Section  270  of  the  Proce- 
dure Code. 

The  decision  of  the  Full  Bench  7vas  deli' 
vered  asfollo7vs : — 

Peacock,  C.  J, — The  question  which  has 
been  asked  is,  whether  an  action  will  lie  in 
the  Civil  Courts  on  behalf  of  one  decree- 
holder  against  the  holder  of  another  decree 
for  obtaining  a  refund  of  money  which  has 
been  paid  to  the  latter  under  an  order  passed 
in  the  execution  department  contrary  to  the 
provisions  of  Section  270  of  the  Procedure 
Code. 

We  are  of  opinion  that  the  question  ought 
to  be  answered  in  the  affirmative,  but  we 
must  guard  ourselves  from  being  understood 
to  determine  that  the  plaintiff^in  such  a  suit 
would  under  all  circumstances  be  entitled  to 
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recover.  There  may  be  circumstances  by 
which  he  may  be  equitably  precluded  from 
recovering ;  and  it  will  be«  for  the  Court 
which  decides  the  suit  to  determine  whether, 
having  regard  to  all  the  equities  between 
the  parties,  the  plaintiff  is  entitled  to  recover 
or  not. 

I  concur  in  the  view  taken  of  this  case  by 
the  decision  of  the  Full  Bench  of  the  Agra 
Sudder  Court,  to  which  we  have  been  referred 
by  Mr.  Allan,  and  which  is  reported  at  page 
443  of  the  Reports  of  the  Agra  Court  for 
September  1864. 

Section  270,  Act  VIII.  of  1859,  does  not 
expressly  give  a  right  of  appeal,  and  by  Sec- 
tion 364  it  was  enacted  that  no  appeal  shall 
lie  from  any  order  passed  after  decree,  and 
relating  to  the  execution  thereof,  except  as  is 
hereinbefore  expressly  provided.  It  is  clear, 
therefore,  that  no  appeal  lay  against  such  an 
order,  although  in  one  case  the  order  was 
reversed  by  a  Division  Bench  upon  appeal. 
The  Judges  in  that  case,  which  is  reported  in 
2  Weekly  Reporter,  Miscellaneous  Rulings, 
page  48,  held  that  the  decree-holder  at  whose 
instance  the  property  was  sold  was  entitled 
to  be  paid  first,  and  they  set  aside  the 
order  of  the  Judge  declaring  that  payment 
should  be  made  to  the  decree-holder  who 
first  attached  the  property.  This  is  contrary 
to  the  ruling  reported  in  the  same  Volume, 
page  21,  where  it  was  held  that  there  was 
no  appeal  from  an  order  directing  the  dis- 
tribution of  the  sale-proceeds.  But  the  fact 
of  the  order  having  been  set  aside  does  not, 
in  my  opinion,  deprive  the  plaintiff  of  his 
right  of  action. 

By  Section  i.  Act  XXIII.  of  1861,  Section 
283  of  the  Code  of  Civil  Procedure  was  re- 
pealed ;  and  by  Section  1 1  of  Act  XXIU.  of 
1 86 1,  Section  283  was  re-enacted  with  this 
addition,  "  that  any  questions  arising  between 
"  the  parties  to  the  suit  in  which  the  de- 
**  cree  was  passed,  and  relating  to  the  execu- 
*•  tion  of  the  decree,  shall  be  determined  by 
*'  order  of  the  Court  executing  the  decree,  and 
"  not  by  separate  suit ;  and  the  order  passed 
"  by  the  Court  shall  be  open  to  appeal."  In 
cases  between  parties  to  the  suit,  therefore, 
th<J  order  was  made  subject  to  appeal,  and  a 
right  to  bring  a  separate  suit  to  reverse  the 
order  was  taken  away. 

In  this  case,  the  question  did  not  arise 
between  the  parties  to  the  suit,  and 
consequently  the  order  was  not  open  to 
appeal.  At  the  same  time,  there  is  no 
express  provtsion  by  which  the  right  to 
bring  a  separate  sdit  has  been  taken  away. 


When  the  right  oF  appeal  was  taken  away 
by  Section  364,  it  appears  to  me  that  it 
was  not  the  intention  of  the  Legislature  to 
take  away  the  right  of  contesting  the 
summary  order  by  a  regular  suit,  and  that 
seems  to  be  the  view  of  the  case  taken  by 
Section  11  of  Act  XXIII.  of  1861,  which  is 
to  be  read  as  part  of  Act  VIII.  of  1859,  for 
when  by  that  Section  an  appeal  was  given 
in  regard  to  the  matters  to  which  the  Section 
referred,  the  right  to  contest  the  order  by 
a  separate  suit  was  expressly  taken  away. 

I  am  not  sure  that  Section  270  of  the 
Procedure  Code  applies  to  this  case  at  all. 
The  property  was  first  attached  under  a 
decree  of  the  MoonsifF's  Court  at  the  suit 
of  the  plaintiff,  and  was  subsequently  attach- 
ed and  sold  at  the  suit  of  the  defendant  under 
a  decree  by  the  Judge's  Court,  and  ihe 
proceeds  were  made  over  to  the  defendant. 
If  seems  to  me  that,  whilst  the  property  was 
under  attachment  by  the  MoonsifT*s  Court, 
it  was  not  liable  to  be  sold  under  the  decree 
of  the  Judge's  Court,  although  it  might  have 
been  attached  subject  to  the  prior  attachment 
of  the  plaintiff. 

I  wish  to  make  one  remark  with  regard 
to  the  judgment  of  Mr.  Justice  Trevor. 
He  says :  *'  That  as  the  action  is  for  money 
had  and  received  by  the  defendant  to  the 
plaintiff's  use,  it  is  necessary  that  there 
should  be  privity  between  the  plainiiff  and 
the  defendant "  The  suit  was  simply  to 
recover  from  the  defendant  a  sum  of  money 
which  the  plaintiff  contended  had  been 
erroneously  paid  over  to  the  defendant 
instead  of  being  paid  over  to  the  plaintiff. 
The  plaintiff  said  nothing  of  the  money 
having  been  received  by  the  defendant  to 
the  plaintiff's  use,  and  there  is  nothing  more 
likely  to  mislead  or  to  confuse  than  bv  con- 
verting  a  suit  brought  in  the  Courts  of 
justice  in  the  Mofussil  in  this  country  to  the 
forms  adopted  according  to  the  Engfish 
procedure. 

If  the  order  of  the  Judge  had  not  been 
set  aside,  the  suit  would  have  been  one  to  re- 
cover the  money  from  the  defendant  which 
had  been  erroneously  paid  over  to  him 
under  a  summary  order  under  the  ezecntion, 
or,  to  use  the  language  which  is  commonly 
applied  to  suits  of  this  nature,  to  recover 
the  money  from  the  defendant  by  setting 
aside  the  order  of  the  Judge.  In  such  a  sait 
there  is  no  privity  between  the  complainant 
and  the  defendant. 

This  case  will  go  back  for  final  decision  to 
the  Division  Bench  which  referred  it  for 
our  opinion. 


1868.1 


Cmi 


THR   WEEKLY   REPORTER. 


Rulings, 


D»7 


The  29th  April  1868. 

Preseni  : 

The    I  lon'ble  J.  B.  Phear  and  C.  llobhouse, 

Judges. 

Admission  of  secondary  evidence — Special 

appeaJ. 

Case  No.  1684  of  1867. 

Special  Appeal  from  a  decision  passed  hy  the 
Principal  Sudder  Ameeen  o/Nuddea^  dated 
ihe  6th  July  i86y^  reversing  a  decision 
passed  by  the  Moonsiff  of  Bongong,  dated 

ibe  26th  February  1866, 

0 

Chtmder  Kant  Ghose  and  another 
(Defendants),  Appellants, 

versus 

Showdaminee  Debia  and  others  (Plaintiffs), 

Respondents, 

Btihoos  Bungshee  Dhur  Sein  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboo  Ashootosh  C hatter jee  for  Respondents. 

Whether  secondary  evidence  is  admissible  in  the  place 
o^  primary  is  a  question  for  the  determination  of  the 
Conrt  which  tries  the  case  on  its  merits ;  but  such  deter- 
mination is  open  to  special  appeal,  if  it  is  come  to  with- 
out evidence  at  all,  or  without  evidence  legally  suffi- 
irient. 

Phear,  J, — This  suit  is  brought  to  recover 
pof  session  of  certain  lands  from  the  defend- 
ants, and  it  is  barred  by  the  Law  of  Limitation, 
unless  one  Moagul  Chunder,  the  late  husband 
of  one  of  the  plaintiffs,  was  in  possession  of 
the  lands  sued  for,  some  time,  however  short, 
after  the  i6lh  November  1853.  ^^^  Lower 
Appellate  Court  has  held  that  the  suit  is  not 
barred  bj  the  Law  of  Limitation,  and  it  is  now 
objected  upon  special  appeal  that  there  was 
DO  evidence  before  the  Court  to  support  the 
Hnding  ibat'Mougul  Chunder  was  in  posses- 
sion of  the  property  at  any  time  after  the 
1 6th  November  1853. 

Wc  have  heard  the  advocates  of  both  par- 
lies at  some  length,  and  have  had  the  advan- 


tage of  a  very  full  discussion  of  the  evidence 
given  by  the  witnesses,  so  far  as  it  bears  upon 
the  point  of  Mougul's  possession.  We  think 
that  the  evidence  of  Harran,  Tehsildar  and  Go- 
mashta,  as  we  think  he  is  termed,  of  IVIougul 
Chunder,  if  it  is  believed,  which  is,  of  course, 
not  matter  for  us  to  consider  here  in  special 
appeal,  does  afford  some  evidence  that  Mou- 
gul  Chunder  was  in  possession  of  the  pro- 
perty up  to  the  date  of  the  decree  made  in  a 
certain  suit,  that  is,  up  to  the  22nd  February 
1854,  and  consequently  we  think  that  on 
special  appeal  the  judgment  of  the  Lower 
Appellate  Court  is  not  open  to  impeachment 
upon  the  ground  of  objection  which  we  have 
just  mentioned. 

Upon  the  merits  of  the  case  it  became 
necessary  at  the  trial  for  the  plaintiff  to 
prove  a  certain  hibbanamah  of  30th  Sep- 
tember 1859  as  being  the  root  of  her  deceas- 
ed husband's  title.  She  did  not  produce 
the  hibbanamah  itself,  but  tendered  second- 
ary evidence,  oral  and  documentary,  for 
the  purpose  of  proving  that  instrument. 
The  Lower  Appellate  C'ourt  has  received 
that  evidence,  and  come  to  a  verdict  in 
her  faCor  upon  it. 

The  second  objection  made  on  special 
appeal  is,  that,  under  the  circumstances 
of  the  ease,  secondarv  evidence  was  not 
admissible,  and  that,  therefore,  the  judg- 
ment of  the  Lower  Appellate  Court  is  bad 
in  law  in  this  respect.  Now,  whether 
secondary  evidence  is  admissible  in  place 
of  primary  and  better  evidence  is  always 
a  question  for  the  judicial  determination 
of  the  Court  which  has  to  try  the  case 
on  its  merits ;  but,  of  course,  like  most  other 
judicial  determinations  of  a  subordinate 
Court,  although  it  cannot  be  as  a  determina- 
tion of  fact  impeached  in  a  Court  of  special 
appeal  on  the  merits  of  the  decision,  still  it 
must  be  based  upon  legal  evidence,  and 
therefore  it  is  competent  for  the  party  com- 
plaining of  the  admission  of  secondary  evi- 
dence to  object  on  special  appeal  that  the 
decision  which  the  Lower  Court  has  come  to 
as  to  the  admissibility  of  secondary  evidence 
was  given  either  on  no  evidence  at  all  or  on 
evidence  that  was  not  legally  suflicient  to 
support  it.  {See  9  Weekly  Reporter,  page 
248,  Civil  Rulings.)  Therefore,  this  objection, 
if  put  in  the  shape  that  we  have  just  now 
suggested,  namely  in  this  form,  that  the  Lower 
Appellate  Court  came  to  the  determination  in 
this  case  that  secondary  evidence  of  the 
hibbanamah  was  admissible  upon  grounds 
which  were   legally   insufficient,  this  objec- 

e 


5i8 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


[Vol.  IX. 


tion  is  a  very  proper  one  to  make  in  a  Court 
of  special  appeal.  Taking  it  as  having  been 
so  made,  we  have  referred  to  the  evidence 
which  has  been  brought  to  our  notice,  much 
of  which,  indeed,  the  Lower  Appellate  Court 
specifically  discusses,  and  we  find,  as  it  seems 
to  us,  that  it  does  constitute  evidence  which 
the  Lower  Appellate  Court  might  'properly  i 
look  at  in  order  to  satisfy  iiself  whether  the 
plaintiff  was  or  was  not  able,  at  the  trial  of 
this  case,  to  produce  the  original  document. 
The  Lower  Appellate  Court  has  distinctly 
found  upon  this  evidence  that  this  dauputtro 
or  hibhanamah  has  been  destroyed.  The 
Lower  Appellate  Court  has,  therefore,  proper- 
ly laid  the  foundation  for  allowing  the  plaint- 
iff to  produce  secondary  evidence,  unless 
that  finding  is  not  justified  in  law  by  the  evi- 
dence. •  We  have  already  said  that  in  our 
judgment  there  was  legal  evidence  before 
the  Lower  Appellate  Court  bearing  upon  that 
issue,  and  therefore  it  seems  to  us  that  this 
second  objection  of  the  special  appellants  fails 
equally  with  the  first,  and  that  this  special 
appeal  ought  to  be  dismissed.  It  is,  there- 
fore, dismissed  with  costs. 


The  29th  April  1S68.    ^       ' 
PresenI  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nalh  Mitter,  Judges, 

'  Jurisdiction— 'Suit  to  recover  zemindaree  dak 
charges  on  a  contract. 

Case  No.  2190  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  ^Ih 
July  iS6y^  reversing  a  decision  passed  by 
the  Moonsiff  of  that  District,  dated  the 
5th  April  1867, 

Mr.  H.  S.  Erskine  (Plaintiffj,  Appellant, 

versus 

Trilochun  Chatlerjee  and  others  (Defend- 
ants), Respondents. 

Mr.  R,    T.  Allan  and   Baboo   Tarucknath 
Sein  for  Appellant. 


Baboo  Nil  Monee  Sein  for  Respondents. 

A  suit  by  a  zemindar  against  lils  putneedar  for  the 
recovery  of  money  expended  on  account  of  zemindtree 
dillc  charges,  which  the  putneedar  is  bound  by  his 
contract  to  bear,  is  cognizable  by  a  Court  of  Small 
Causes. 

Jackson,  J. — This  is  a  suit  by  the 
zemindar  against  his  putneedar,  foanded 
upon  the  contract  between  the  parlies,  for 
the  recovery  of  a  sum  of  money  which  had 
been  expended  by  the  zemindar  in  the  'way 
of  zemindaree  dak  charges,  which  expenses. 
It  was  alleged,  the  putneedar  was  bound  by 
his  contract  to  bear. 

The  Moonsiff  gave  judgment  for  the 
plaintiff,  but  on  appeal  the  Zillah  Judge 
reversed  that  decision,  whereon  the  plaintiff 
appeals  specially  to  this  Court. 

For  the  defendant  (special  respondent)  a 
preliminary  objection  is  taken,  that,  under 
Section  27  of  Act  XXIII.  of  1861,  no 
special  appeal  lies  in  this  case,  and  we  have 
been  referred  to  a  precedent  of  this  Court  in 
Volume  VIII.  of  the  Weekly  Reporter,  page 
517,  in  which  it  is  expressly  held  that  suits 
of  this  description  are  suits  cognizable  by 
Courts  of  Small  Causes,  and,  consequenth*. 
the  special  appeal  is  taken  away. 

We  see  no  reason  to  dissent  from  *  that 
ruling.  The  suit,  as  brought,  was  distinctly 
based  on  a  contract,  and  therefore  fell  clear- 
ly within  the  terms  of  Section  6  of  Act  XI. 
of  1865. 

Mr.  Allan,  for  the  special  appellant, 
contended  that  the  subject-matter  of  the 
suit  was  one  of  a  **  more  extensive  "  nature 
than  a  mere  suit  upon  a  contract,  inas- 
much as  it  affected  the  rights  and  obliga- 
tions of  parties  in  connection  with  immove- 
able property,  and  he  cited  to  us  a  case 
reported  in  4  Weekly  Reporter,  page  247, 
in  which,  in  the  case  of  a  suit  also  for 
zemindaree  dak  charges,  a  special  appeal  was 
enteiiained  and  decided  on  the  merits.  On 
referring  to  that  case,  we  find  that  it  is  clear- 
ly distinguishable  from  the  present  case  and 
from  the  case  in  Volume  VIII.  of  the  Week- 
ly Reporter.  That  was  not  a  suit  founded 
on  a  coniract  between  the  parlies,  but  upon 
the  obligation  or  liability  which  attached  by 
usage  to  the  putneedar  to  defray  charges 
of  this  nature.  Even  on  the  special  appeal 
I  do  not  understand  that  an  objection  was 
taken  to  the  hearing  of  the  special  ap|>eal 
under  Section  27  of  Act  XXI II.  of  1861  . 
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but  that  the  objecUon  was  that  the  merits  ' 
of  the  case  ought  not  to  be  gone  into,  because 
the  suit  was  one  only  cognizable  by  the  Small 
Cause  Court,  and,  therefore,  that  it  had 
been  tried  without  jurisdiction  by  the  ordi- 
nary Civil  Court,  the  district  there  being 
Ztllah  Hoc^hly,  where  there  are  Courts  of 
Small  Causes  within  whose  jurisdiction  the 
parties  probably  resided. 

Bui  the  reason  assigned  by  the  Court  for 
rejecting  the  special  appeal  would  equally 
apply  to  the  objection  taken  against  the 
hearings  of  the  special  appeal,  namely,  the 
suit  being,  a  suit  cognizable  by  a  Court  of 
Small  Causes,  and  not  by  the  Regular  Civil 
Courts,  and  within  the  linut  of  5C0  rupees'; 
and  consequently  it  was  a  suit  in  which  no 
special  appeal  will,  lie. 

I  think,  therefore,  thai  the  preliminary 
objection  taken  by  the  respondent  must 
prevail.,  and  that  the  special  appeal  must  be 
dismissed  wiih  costs. 


The  29ih  April  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Interrentioa  under  Act  X.  of  1859— Section  73, 
Code  of  Civil  Procedure. 

Case  No.  2196  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
th£  Judge  of  Beerbhoom,  dated  the  2()th 
A  far  i86jy  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
da  fed  the  2()th  September  1866, 

Lcelachul  Mundul  (Intervenor),  Appellant^ 

versus 

Soondurec  Bewa  (Plaintiff),  Respondent, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

Baboo  Motee  Lall  Mookerjee  for 
Respondent. 


In  a  suit  by  a  tenant  to  recover  possession  of  a  tenure 
from  which  he  had  been  illegally  ejected  by  the  person 
entitled  to  receive  rents  for  the  same.  It  was  held  that 
a  third  party  who  intervened  on  the  ground  of  being  in 
possession  of  the  land  in  question  was  not  entitled  to  be 
heard,  Act  X.  ot  1859  containing  ^^  provision  (except  in 
the  case  provided  for  in  Section  77),  by  which  the  Court 
of  a  Collector  is  enabled  to  bring  in  as  parties  to  the  suit 
persons  other  than  plaintiff  and  defendant. 

Jackson,  J, — We  think  that  in  this  case 
the  intervenor  was  entitled  to  be  heard  either 
in  special  appeal  or  in  the  Courts  below. 

The  suit  was  one  by  a  tenant  under  Clause 
6  of  Section  23  of  Act  X.  of  1859,  to  recover 
possession  of  a  tenure  from  which  the  plaint- 
iff alleged  that  he  had  been  illegally  ejected 
by  the  person  entitled  to  receive  the  rents 
for  the  same. 

The  special  appellant  before  us  intervened 
in  that  suit,  alleging  that  she  was  in  pos- 
session of  the  land  in  question,  which  had 
been  leased  only  for  a  term  to  the  plaintiff. 

Act  X.  of  1859  contains  no  provisions 
corresponding  with  Section  73  of  the  Code 
of  Civil  Procedure,  which  enables  the  Court 
to  make  persons  who  are  interested  in  the 
subject-matter  of  the  suit,  and  likely  to  be 
affected  by  the  result,  parties  to  the  suit. 
There  is  one  case  in  which  the  Collector's 
Court  is  empowered  to  bring  in  a  party,  and 
that  is  the  case  provided  for  under  Section 
77  of  Act  X.  of  1 859.  That  Section,  as  it  ap- 
pears to  me,  contemplates  not  exactly  inter- 
vention, but  enables  the  Collector,  "  when,  in 
'*  any  suit  between  a  land-holder  and 'a  ryot 
'*  or  under-tenant  under  this  Act,  the  right 
•*  to  receive  the  rent  of  the  land  or  tenure 
"  cultivated  or  held  by  the  ryot  or  under- 
**  tenant  i^  disputed,  and  such  right  is  claimed 
"  by  or  on  behalf  of  a  third  person,  on  the 
"  ground  that  such  third  person,  or  a  person 
'*  through  whom  he  claims,  has  actually  and  in 
*'  good  faith  received  and  enjoyed  such  rent 
*'  before  and  up  to  the  time  of  the  commence- 
"  ment  of  the  suit,"  to  make  such  third  person 
a  party  to  the  suit ;  and  this,  it  appears  to 
me,  might  be  done  whether  such  third  person 
had  actually  appeared  and  intervened  or  not. 
1  am  of  opinion  that  there  is  no  other  case 
in  which  the  Court  of  the  Collector  is  au- 
thorized to  bring  in  as  parties  to  the  suit  per- 
sons other  than  U)e  plaintiff  and  defendant. 

A  case  has  been  cited  to  the  opposite 
effect  (Issur  Chunder  Bhuttacharjee  versus 
Bhyrub  Chunder  Shaha,  3  Weekly  Reporter, 
page  166,  Act  X.  Ruling's).    There,  indeed, 
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the  learned  Judges  say  (page  167):  *•  It 
"  is  true  !hat  Act  X.  of  1859  does  not,  like 
**  Act  VIII.  of  1859,  in  its  procedure-clauses, 
*'  lay  down  any  special  rules  under  which 
'*  third  parties  can  intervene  in  a  suit  to 
*'  which  the  plaintiff  has  not  made  them  par- 
**  ties ;  but  the  practice  both  of  this  Court 
on  appeal,  and  of  the  Lower  Courts,  has 
always  been  to  allow  of  such  interventions 
''  upon  its  being  made  to  appear,  primd/kcie^ 
**  that  the  intervenors  have  rights  and 
"  interests  which  will  be  affected  by  the 
*•  Collector's  decision  in  the  suit,  and  the 
'*  absence  of  any  special  Clause  in  the  Act 
*'  on  the  subject  may  be  held  to  sanction 
"  such  a  procedure,  inasmuch  as  the  law 
**  does  not  forbid  it,  and  the  direct  result  of 
**the  Collector's  decision  being  a  dealing 
"  in  rem  with  the  subject  of  suit,  and  it  not 
'*  being  confined  to  an  adjudication  of  ab- 
**  slract  rights  between  the  mere  parties  to 
"  the  suit,  it  is  reasonable  to  suppose  that 
**  the  Legislature  intended  that  all  persons 
concerned  in  the  actual  subject-matter 
should  have  the  opportunity  of  asserting 
those  rights  previous  to  that  decision 
"  being  given." 

Now,  1  am  not  aware  upon  what  fourid- 
alion  that  assertion  rests  as  to  the  practice 
of  this  Court,  and  no  other  reported  case 
bears  out  the  statement  in  question.  We 
have  an  earlier  case  in  the  same  Volume  at 
page  16,  in  which  the  opposite  view  is 
taken ;  and  there  are  two  other  cases  re- 
ported in  8  Weekly  Reporter,  one  at  page 
78,  and  the  other  at  page  497>  »«  which  this 
view  has  been  adopted.  I  cannot  find  that 
the  ruling  of  the  two  learned  Judges  in  the 
first  case  cited  has  been  followed  by  any 
other  bench  of  this  Court.  Therefore,  it  does 
not  appear  to  me  that  there  is  a  sufficient 
conflict  of  decisions  to  make  it  necessary  to 
refer  the  matter  to  a  Full  Bench.  But  being 
of  opinion  that  intervention  is  not  warranted 
by  Act  X.  of  1859,  I  hold  that  the  special  ap- 
pellant  is  not  entitled  to  be  heard,  and  the 
special  appeal  must  be  dismissed  with  costs. 

MilUr,  7.— I  concur. 
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The  29th  April  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nath  Mitler,  Judges, 

Appeal— Jurisdiction— Sectioti  9,  Act  VI. 
(B.  Z.\  1862. 

Case  No.  2189  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  it^ik 
June  T86y,  affirming  a  decision  passed  by 
the  Collector  of  that  District,  dated  the 
jgth  December  1866, 

^  Messrs.  J.  Erskine  and  Co.  (Plainlififs), 

Appellants, 

versus 
Gholam  Khezur  (Defendant),  Respondent. 

Mr,  R,  r.  Allan  and  Baboo  TarutkHalh 
Sein  for  Appellants. 

Baboo  Debendro  Narain  Base  for 
Respondent. 

An  appeal  from  the  decision  of  a  Deputy  Collector, 
in  a  suit  under  Section  9,  Acl  VI.  (B.  C.)  of  1S62,  lies, 
not  to  the  Collector,  but  to  the  Zillah  Judge. 

Jackson,  7'.— In  this  case  the  plaintiff,  ihe 
delendant,  the  Collector,  and  the  ZiHah 
Judge,  have  all  been  in  error. 

The  suit  was  one  for  the  purpose  of 
obtaining  assistance  to  measure  the  plaintiff's 
land  under  Section  9  of  Aft  VI.  of  1862 
(B.  C).  The  suit  was  heard  before  a  Deputy 
Collector,  in  the  District  of  Burdwan,  We 
are  not  informed  where  the  Deputy  Collector 
was  stationed,  or  what  his  powers  were  ;  bnt 
it  may  be  assumed  for  the  purpose  of  this 
decision  that  he  was  an  officer  possessing 
jurisdiction  in  the  matter. 

By  the  last  Clause  of  Section  lo  of  tRe 
same  Aft,  it  is  provided  :  **  The  appeal  shall 
"lie  to  the  Zillah  Judge  or  lo  the  Sudder 
'*  Court,  subject  to  the  provisions  and  condi- 
"lions  contained  in  Sections:  160  and  161 
*'of  Aft  X.  of  1859.' 
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Bat  the  plaintiff,  who  was  unsuccessful  in 
the  suit,  instead  of  appealing  to  the  Zillah 
Judge,  appealed  to  the  Collector;  and  the 
Collector  proceeded  to  hear  the  appeal,  and 
reversed  the  decision  of  the  Deputy  Collect- 
or; whereupon  the  defendant  in  his  turn 
preferred  an  appeal  against  the*  decision  of 
the  Collector  to  the  Ziilah  Judge.  This 
appeal  was  made  at  the  Zillah  Judge's  Court 
at  Beerbhoora.  It  is  not  explained  why  an 
appeal  from  the  Collector  of  Burdwan 
should  have  been  made  to  the  Zillah  Judge's 
Court  of  another  district. 

Be  this  as  it  may,  the  Judge  of  Beer- 
bboom,  considering  that  his  Court  was  the 
proper  tribunal  where  an  appeal  from  the 
decision  of  the  Deputy  Collector  ought  to 
have  been  made,  reversed  the  order  of  the 
Collector  as  made  without  jurisdiction,  and 
there  he  left  the  matter. 

The  plaintiff  has  now  appealed  specially 
to  this  Court,  and  we  have  to  get  rid  of  all 
the  proceedings  which  have  been  taken 
without  jurisdiction,  and  direct  what  is  the 
proper  course  which  ought  to  be  taken.  It 
is  manifest  that  there  has  not  been  a  lawful 
trial  of  any  appeal  as  yet.  The  plaintiff 
was  wrongly  advised,  and  took  his  case  to 
the  wrong  tribunal.^  He  ought  not,  we 
think,  under  the  circumstances,  to  be  shut 
out  altogether  from  obtaining  a  decision  on 
his  appeal ;  and  we,  therefore,  set  aside  the 
judg^ment  of  the  Zillah  Judge  and  the  Col- 
lector, and  declare  that  the  plaintiff  is  at 
liberty,  if  so  advised,  to  appeal,  within  20 
days  from  the  date  of  tiiis  judgment,  to  the 
Zillah  Judge  having  jurisdiction  in  the 
matter. 

As  both  parties  have  been  in  like  fault, 
Fe  make  no  order  as  to  costs. 


TheslhMay  1868. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Sale  in  execution— Purchaser's  liability. 

Case  No.  2434  of  1867. 

Special  Appeal  from  a  decision  passed  by 
ihe  Additional  Judge  of  lirhooty  dated 
ihe  jM  July  iS6*jy  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District ^ 
dated  the  24ih  January  186^, 
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Dewan  Roy  and  another  (Plaintiffs), 
Appellants^ 

versus 

Mr.  Charles  Riddell  and  another  (Defend- 
ants), Respondents, 

Mr,  R.  E,  Twidale  and  Baboo  Anund  Gopal 
Palit  for  Appellants. 

Mr,  R,  T,  Allan  for  Respondents. 

Where  an  estate  is  sold  in  execution  of  a  decree,  the 
purchaser  is  not  bound  by  all  the  acts  of  the  judmnent- 
debtor,  e.g,^  he  is  not  bound  by  a  mere  collusive  trans- 
fer of  the  estate  into  another  person's  name. 

Jackson,  J. — We  think  that  the  Judge 
should  have  gone  into  the  allegation  of  the 
plaintiff  that  the  zur-i-peshgee  lease  for  1272 
to  1274  was  collusive,  the  more  so  as  the 
Lower  Court  has  found  that  it  was  a  collu- 
sive transaction.  The  Judge  is  wrong  in 
holding  that  the  plaintiff  is  bound  by  all  the 
acts  of  the  judgment-debtor  whose  estate 
plaintiff  bought  in  execution  of  decree.  The 
plaintiff  cannot  rely  on  his  own  mortgage  be- 
cause he  elected  to  take  a  money-decree ;  but 
the  plaintiff  can  sue  to  obtain  possession  of 
the  estate  which  he  purchased  in  execution, 
if  he  can  make  out  that  the  debtor  made  a 
mere  collusive  transfer  of  it  into  another  per- 
son's name,  and  the  defendant  cannot  prove 
that  it  was  a  bond-fide  transaction.  The 
plaintiff  would  not  be  bound  by  any  such 
collusive  acts  of  the  judgment-debtor. 

The  orders  passed  by  the  Judge  are  re- 
versed, and  the  case  remanded  to  him  for 
trial  on  the  above  points. 


The  5th  May  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitler,  Judges, 

Enhancement— Snit  for  a  kubooleut— Onus  pro* 

bandi. 

Case  No.  1468  of  1867  under  Act  X.  of 

1859- 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  ^th  April 
i86y,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  2gth  December  1866, 

Shibchunder  Bose  and  others  (Plaintiffs), 

Appellants, 

versus 

Ramchand  Chund  (Defendant), 
Respondent, 

Baboo  tssur  Chunder  Chuckerbutty 
for  Appellants. 
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Baboo  Womesh  Chunder  Banerjee  for 
Respondent. 

A  landlord  suing  a  ryot  for  a  kubooleut  is  bound  to 
make  out  the  reasonableness  of  the  rent  which  he  de- 
mands, and  h  fortiori  that  the  defendant  is  holding 
the  particular  land  specified  in  his  suit. 

Jackson,  y. — We  think  that  this  case  falls 
fully  within  the  principle  of  the  recent  de- 
cision of  the  Full  Bench  in  the  case  of  Golam 
Mahomed  versus  Asmut  AH  Khan  Chow- 
dhry,  in 'which  it  was  held  that  a  landholder 
suing  a  ryot  for  a  kubooUui  was  bound  to 
show  that  the  ryot  was  liable  to  pay  the 
particular  rent  specified  in  the  kubooleut  for 
which  the  suit  was  brought. 

Here  the  case  is  that  the  plaintiff  has 
failed  to  show  that  the  ryot  was  occupying 
the  lands  specified  in  the  plaint,  and  he  now 
asks  the  Court  to  give  him  a  decree  for  a 
kubooleut  specifying  the  lands  of  which  the 
defendant  admits  occupation,  and  with  such 
rent  as  may  be  fair  and  reasonable  for  those 
lands.  But  if  the  plaintiff  is  bound  to  make 
out  the  reasonableness  of  the  rent  which  he 
demands,  he  is  a  fortiori  bound  to  make  out 
that  the  ryot  is  holding  the  particular  land. 
He  sues  for  a  specific  thing,  namely,  a  de- 
finite rent  for  a  definite  holding;  and  if  he 
fails  to  show  that  the  defendant  is  holding 
the  lands  specified,  the  suit  must  fail. 

Speaking  for  myself,  1  defer  most  unwill- 
ingly to  the  ruling  of  the  majority  in  Tha- 
kooranee  Dossee's  case,*  namely,  that  a  suit 
for  a  kubooleuf  at  an  enhanced  rate  may  be 
brought  without  notice  of  enhancement.  But 
if  that  be  the  law,  I  should  certainly  desire  to 
guard  against  the  undue  extension  of  that 
principle,  by  refusing  to  give  a  decree  except 
where  the  plaintiff  had  made  out  the  very 
case  set  up  in  his  plaint. 

Special  appeal  dismissed  with  costs. 

Mitter,  J, — I  entirely  agree. 


The  6th  May  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Act  X.  of  i8<9 — Ryota  holding:  from  Permanent 
Settlement  At  varying^  rates. 

Case  No.  2478  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Midna^ 
pore,  dated  the  20th  August  iSSj,  revers- 
ing   a    decision    passed  by  the  Moonsiff 

•  Svc  3  W.  R.,  Act  X.  Rulings,  29. 


of  that  District,  dated  the  20th  September 
1866, 

Dinobundhoo  Dty  (Plaintiff),  Appellant, 

versus 
Ram  Dhone  Roy  (Defendant),  Respondent, 

Baboos    Onookool   Chunder   Mookerjee    and 
Kishen  Succa  Mookerjee  for  Appellant. 

Baboos  Sreenath  Dass  and  Hem  Chunder 
Banerjee  for  Respondent. 

Ac^  X.  of  1850  provides  for  two  classes  of  ry-ots  only, 
viz.,  those  who  nave  held  and  cultivated  the  land  for  a 
period  of  12  years,  and  those  who  have  held  at  fixed  rates 
from  the  time  of  the  Permanent  Settlement ;  it  makes  no 
provision  for  ryots  who  have  held  since  the  time  of  the 
Permanent  Settlement  at  varying  rates. 

Jackson,  J, — It  appears  to  us  that  the 
judgment  of  the  Lower  Appellate  Court  is 
erroneous. 

%The  plaintiff  sued  for  the  ejectment  of  the 
defendant  from  certain  lands  held  under  a 
pottah  within  the  plaintiff's  mehal.  The 
defendant  pleaded  that  he  was  in  occupation 
of  the  land  under  purchase  from  a  party 
who,  with  his  ancestors  and  predecessors, 
had  occupied  this  land  from  a  time  anterior 
to  the  Permanent  Settlement. 

The  Moonsiff  found  that  the  service-tenure 
under  which  the  land  has  been  previously 
held  had  been  abrogated,  and  the  land  re- 
sumed by  the  Collector  in  1837,  and  then 
the  holder  having  accepted  a  pottah  from 
the  ijaradar  under  Government,  which  was 
to  subsist  during  the  period  of  the  ijara, 
and  that  period  having  expired,  the  defend- 
ant had  no  right  to  continue  in  the  land, 
and  he  decreed  accordingly. 

The  Principal  Sudder  Ameen  appears  lo 
have  satisfied  himself  by  reference  to  (be 
papers  of  the  Commissioner's  and  Collector *s 
offices,  that  a  settlement  at  half  rates  had 
been  made  with  the  defendant,  and  that  the 
defendant  consequently  was  entitled  to  hoM 
the  land  at  such  rate,  and  he  reversed  the 
decision  of  the  Moonsiff. 

In  special  appeal,  i^  is  contended  before 
us  that  that  judgment  is  contrary  to  the  law 
of  the  case ;  that  the  defendant  had  no  rights, 
whether  under  the  settlement  or  by  right 
of  occupancy,  or  otherwise,  which  would 
entitle  him  to  retain  the  land. 

We  have  heard  two  vakeels  for  the  re- 
spondent ;  and,  in  disposing  of  the  quesUoa 
which  arises  in  this  case,  we  may  fairly 
;  adopt  the  arrangement  of  the  subject 
j  which  was  proposed  by  Baboo  Hem  Chunder 
Banerjee.  He  says  that  the  defendant's  title 
may  be  made  out  in  one  of  two  ways :  either 
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by  a  document  conferring  such  right,  or  by 
the  operation  of  law. 

Now,  it  has  not  been  contended  that  the 
defendant  is  in  possession  of  any  document 
which  entitles  him  to  retain  the  lands.  lie 
purchased  the  rights  and  interests  of  the 
parly  who  received  ihe  pottah  from  the 
tjaradar,  and  that  pottah  gave  the  tenant 
no  right  to  retain  the  lands  at  a  fixed  rate, 
or  otherwise,  after  the  expiry  of  the  term 
of  the  pottah. 

Then  it  is  contended  that  the  defendant 
had  acquired  his  right  to  retain  the  land  by 
operation  of  law. 

For  this  purpose  we  are  asked  to  read 
together  Sections  3.  4,  and  5  of  Act  X.  of 
1859. 

Section  3  enacts  that  "  ryots  who,  in 
•*ihe  Provinces  of  Bengal,  Behar,  Orissa, 
'*and  Benares,  hold  lands  at  fixed  rates  6f 
**  rent,  which  have  not  been  changed  from 
•*  the  lime  of  the  Permanent  Settlement,  are 
"entitled  to  receive  pottahs  at  those 
*•  rates." 

Section  4  provides :  "  Whenever,  in  any 
"suit  under  this  Act,  it  shall  be  proved 
"  ihat  the  rent  at  which  the  land  is  held  by 
"a  ryot  in  the  said  Provinces  has  not  been 
•*  changed  for  a  period  of  20  years  before 
"  the  commencement  of  the  suit,  it  shall  be 
"  presumed  that  the  land  has  been  held  at 
*•  that  rent  from  the  time  of  the  Permanent 
••  Settlement,  unless  the  contrary  be  shown, 
••or  unless  it  be  proved  that  such  rent  was 
••  Bxed  at  some  later  period." 

Section  5  runs  as  follows :   "  Ryots   hav- 

'*  ing  rights  of  occupancy,  but  not  holding  at 

•  fixed  rates,  as  described  in  the  two  preced- 

•*  ing   Sections,  are  entitled   to  receive  pot- 

'^tahs  at  fair  and  equitable  rates."  &c. 

Together  with  these  Sections  we  are  asked 
to  read  Section  37  of  Act  XI.  of  1659,  and 
the  contention  of  Baboo  Hem  Chunder  is  in 
substance  this  :  Section  VI.  of  Act  X.  defines 
a  class  of  ryots,  but  not  the  only  ryots  who 
have  rights  of  occupancy  under  that  Act ;  ! 
those  being  merely  ryots  who  have  held  and 
cultivated  the  land  for  a  period  of  1 2  years, 
and  who,  by  special  indulgence  of  the  Legis- 
lature, are  admitted  to  the  same  privileges 
as  the  class  spoken  of  under  Section  V.,  they 
a^;atD  being  ryots  who  have  held  the  land  since 
the  time  of  the  Permanent  Settlement,  al- 
though not  at  fixed  rates. 

If  we  are  right  in  Understanding  this 
to  he  his  contention,  it  appears  to  us  to 
be  entirely  groundless.     It  has  been,  as  we 


believe,  the  construction  invariably  adopted 
in  this  Court — and  we  see  no  reason  to 
depart  from  it— that  in  the  early  Sec- 
tions of  Act  X.,  namely,  from  3  to  6, 
the  Legislature  intended  to  provide  for  two 
classes  of  ryots,  and  no  more,  namely,  ryots 
who  have  held  and  cultivated  the  land  for 
a  period  of  12  years,  and  ryots  who  have 
held^at  fixed  rates  from  the  time  of  the  Per- 
manent Settlement  as  described  in  Section 
3,  and  who,  under  that  Section,  are 
declared  entitled  to  receive  pottahs  at  those 
rates.  And  as  difficulty  would  sometimes 
arise  in  the  way  of  a  ryot  who  sought  to  en- 
title himself  to  that  privilege.  Section  4 
provided  the  means  of  bringing  him  within 
the  meaning  of  the  Section  without  going 
the  whole  length  of  proving  that  he  had 
been  holding  since  the  lime  of  the  Permanent 
Settlement  at  fixed  rates. 

Then,  as  to  ryots  having  rights  of  occu- 
pancy and  entitled  to  receive  pottahs  at  fair 
and  equitable  rates.  Section  5  not  having 
defined  who  are  ryots  having  right  of  oc- 
cupancy. Section  6  says :  "  Every  ryot 
''  who  has  cultivated  or  held  land  for  a  period 
"of  \2  years  has  a  right  of  occupancy  in 
"  the  land  so  cultivated  or  held  by  him, 
"  whether  it  be  held  under  a  pottah  or  nor, 
''  so  long  as  he  pays  the  rent  payable  on  ac- 
'' count  of  the  same,"  &c. — that  is  to  say, 
that  a  ryot  who  has  held  and  cultivated 
land  for  12  years  is  a  ryot  having  a  right 
of  occupancy,  and  consequently  entitled  to 
a  pottah  at  fair  and  equitable  rates. 

We  see  no  trace  of  an  intention  on  the 
part  of  the  Legislature  except  to  pro- 
vide for  one  class  of  ryots  with  rights  of 
occupancy,  and  there  is  certainly  no  distinc- 
tion as  to  rights  between  those  who  have 
held  for  12  years  and  those  who  have 
held  since  the  time  of  the  Permanent  Settle- 
ment at  changing  rates. 

The  most  favorable  position  which  the 
defendant  could  claim  would,  therefore,  be 
that  of  a  ryot  having  a  right  of  occupancy 
from  having  held  and  cultivated  the  land  for 
1 2  years.  It  seems  to  us  quite  clear  that  the 
previous  tenure,  that  of  service  namely,  was 
put  an  end  to  by  the  resumption ;  and  from 
that  time  the  defendant  was  a  mere  tenant 
holding  under  the  terms  of  his  pottah. 
Therjfore,  even  if  the  question  could  arise  as 
to  the  rights  of  the  party  holding  from  the 
time  of  the  Permanent  Settlement,  the  defend- 
ant is  not  entitled  to  any  consideration  on 
that  ground,  as  the  tenure,  if  any,  which  had 
existed    since    the    time   of  the    Permanent 
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Settlement,  was  put  an  end  to  by  the  resump- 
tion in  1837. 

We  must  then  see  if  the  defendant  is  a 
ryot  who  can  claim  ihe  right  of  occupancy. 
It  is  admitted  that  the  defendant  does  not 
inherit  from  the  previous  occupant,  but 
purchased  from  him,  and  has  purchased 
within  1 2  years.  He,  therefore,  has  not  held 
the  tenure  for  12  years;  the  previous  hold- 
ing is  not  one  which  he  can  count,  and 
under  the  previous  rulings  of  this  Court  he 
is  not  entitled  to  claim  the  right  ef  occu- 
pancy. 

We  think,  therefore,  that  the  judgment 
of  the  Lower  Court  must  be  reversed,  and 
this  appeal  must  be  decreed  with  costs. 


The  6ih  May  1808. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarka- 
nalh  Milter,  Judges, 

Suit  for  possession— Erroneous  issue— Special 

appeal. 

Case  No.  1824  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Avieen  of  Beerhhoom, 
dated  the  2Sth  June  i86y,  reversing  a  de- 
cision passed  by  the  Moonsifi  of  that  Dis- 
trict, dated  the  24th  January  :866, 

Juggessur  Nundee  (one  of  the  Defendants), 

Appellant. 

versus 

Chnnder  Gobind  Singh  and  others  (Plaintiffs). 

Respondents, 

Baboo  Otool  Chunder  Alookerjee,  for 

Appellant. 
Baboos  Nil  Monee  Sein  and  Obinash 
Chunder  Banerjee  for  Respondents. 

In  a  suit  to  recover  lands  to  which  plaintiff  is  entitled 
if  the  Civil  Court  gives  him  a  decree  without  tryinir  the 


proper  issue,  defendant's  remedy  lies  in  special  appeal, 
and  not  in  a  fresh  suit  regarding  the  issue  left  untried. 

Jachon,  J. — We  think  it  quite  clear  that 
the  decision  of  the  T^ower  Appellate  Court 
(the  Principal  Sudder  Ameen)  in  this  case  is 
erroneous,  and  the  decision  of  the  Moonsiff 
right. 

« 

The  suit  related  to  a  few  beegahs  of  land, 
the  contending  parties  being  on  one  side  the 
proprietor  of  talook  No.  141;  and  on  the 
other,  the  putneedar  of  lakheraj  jooje^  khy- 
ratee  ?nehal. 

It  seems  that  the  now  defendant  had  pre- 
viously   brought   a    suit   against    the    now 
plaintiff  to  recover  possession  of  the  identi- 
cal  land  to  which  the  present:  suit  relates, 
and  obtained  from  the  Court  a  decree  for 
a  part  of  the  lands  on  the  strength  of  his  title. 
A«  to  a  portion  of  the  land,  his  suit  was  not 
decreed,  and  against  that  portion  of  the  judg- 
ment he  appealed.     The   Principal  Sudder 
Ameen  who  heard  the  appeal  gave  him  a  de- 
cree for  the  remaining  land,  and  observed  that 
it  was  not  necessary  to  determine  the  question 
between  mdl  and  lakheraj\  but  to  determine 
who  was  the  party  in  possession.  Afterwards, 
on  an  application  for  review  of  that  decision, 
the  Principal  Sudder  Ameen  is  reported  to 
have  said  that  he  had  determined  no  question 
of  right  between  the  parlies,  but  had  only 
gone  into  the  possession,  and  not  title. 

But  that  suit  was  not  a  possessory  sui*t 
under  Section  15  of  Act  XIV.  of  1859,  but 
was  a  suit  to  recover  lands  to  which  the 
plaintiff  was  entitled.  If  the  Principal  Sad- 
der Ameen  gave  him  a  decree  for  such  lands 
without  trying  the  proper  issue,  it  was  for 
the  defendant  to  appeal  specially  to  the  High 
Court.  This  he  did  not  do,  but  he  now 
brings  a  fresh  suit  for  the  determination  of 
the  issue  which  was  left  untried  in  the  former 
suit.  This  cannot  be  allowed.  The  cause 
of  action  in  both  suits  was  entirely  the  same, 
namely,  the  wrongful  possession  by  the  de- 
fendant of  the  same  land,  and  it  was  tried 
between  the  same  parties. 

The  present  suit,  therefore,  is  clearly  bar- 
red by  Section  2  of  Act  VTII.  of  1859.' 

The  proper  mode  of  correcting  an  erro- 
neous or  defective  decision  of  an  Appellate 
Court  is  by  special  appeal,  and  not  by  a 
fresh  suit  regarding  the  issue  left  un- 
tried. 

The  decree  of  the  Lower  Appellate  Court 
is  reversed,  and  that  of  the  ^loonsiff  is  re- 
stored with  all  costs. 
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The6ihMav  1868. 


Present  : 


The  llonble  J.  B.  Phear  and  C.  Ilobhouse, 

Judges. 

Joinder  of  causes  of  action— Plurality  of  plaint- 
t— Sections  8  and  9,  Act  VIII. »  1859. 


Case  No.  1716  of  1867. 

SptLUil  Appeal  from  a  decision  passed  by  the 
yudge  of  Backer  gunge  y  dated  the  4th  May 
/86y^  reversing  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  that  District^ 
diiUd  the  zjth  September  1S66.  4 

Romoona  and  another  (Defendants),  AppeU 

laniSy 

versus 

Manicko  Moyee  Chowdhraln  and  others 
(PlalntiflFs),  Respondents. 

^aboos    Onookool    Ch under  Mookerjee   and 

t'nnoda  Per  shad  Banerjee  for  Appellants. 

« 

Baboos  Sreenath  Doss  and  Ashootosh 
Chatterjee  for  Respondents. 


There  U  no  susfgestion  in  Act  VIII.  uf   1839  that  | 
cati?><&i  of  action  between  different  plaintiffs  and  differ-  ' 
cnt  defendants  respectively  should  be  united  and  tried  , 
at  one  trial.    On  tfie  contrarj',  tfie  express  provisions 
nii  Sections:}  and  9  forbid,  by  implication,  the  larger  and 
more  extensive  union  of  causts  of  action. 

llie  Code  of  Civil  Procedure  assumes  that  the  plaint- 
iff always  is  single,  and  gives  no  warrant  for  two  or 
mure  plaintiffs  to  make  their  separate  claims  in  one 
action. 


Phear,  J. — Ma.mcko  Mover  and  Juggur- 
naih  held  each  of  them  a  decree  against  one 
Pdorno  Chunder.  Upon  seeking  execution 
of  their  decrees  by  aiiachrneut  and  sale  of 
what  ibey  supposed  to  be  the  property  of 
ihe  judgment-debtor,  these  judgment-credit- 
ors met  wilh  opposition.  Part  of  the 
property  was  claimed  by  one  Romoona,  the 
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widow  of  one  Goluck  Chunder,  deceased  ; 
and  another  part  of  the  property  was  claim- 
ed by  one  Kislo  Chunder,  alleging  that  he 
had  bought  it  from  Ooluck  Chunder.  On 
this  stale  of  facts,  the  two  judgment-credit- 
ors, Manicko  Moyee  and  Juggurnath,  to- 
gether bring  this  suit  against  Romoona 
and  Kislo  Chunder,  claiming  to  have  the 
whole  of  the  property  to  which  these  two 
defendants  separately  asserted  title'  declared 
to  be  the  property  of  their  judgment-debtor, 
and  available  to  be  taken  in  execution  and 
sold  under  their  (the  plaintiffs')  several 
decrees.  The  defendants  protested  that  the 
causes  of  action  of  the  two  plaintiffs  were 
separate  and  distinct,  but  their  objection  was 
overruled  by  the  first  Court,  and  a  decision 
given  in  favor  of  the  plaintiffs  to  the  extent 
of  a  half-share  of  the  properly  which  is  the 
subject  of  suit. 

Against  this  decree  there  were  two  appeals  : 
one  brought  by  the  plaintiffs  jointly,  and  the 
other  by  the  defendants  jointly.  In  the 
latter  the  defendants  again  objected  that  the 
claims  of  the  plaintiffs  were  separate,  and 
could  not  form  one  cause  of  action.  Again 
this  objection  was  overruled,  and  upon  the 
two  appeals,  namely,  the  appeals  of  the 
plaintiffs  and  of  the  defendants,  the  Lower 
.Appellate  Court  gave  a  decision  in  favor  of 
the  plaintiffs  for  the  whole  of  the 
property. 

The  defendants  now  come  on  special 
appeal  before  us,  and  urge  for  a  third  time 
that  the  causes  of  action  upon  which  Manicko 
Moyee  and  Juggurnath  sued  were  sepa- 
rate, and  could  not  properly  be  united  so  as 
to  form  common  claim.  I  think  that  this 
objection  ought  to  prevail.  The  truth  is 
that,  under  the  plaint  preferred  by  the 
plaintiffs  Manicko  Moyee  and  Juggurnath, 
four  distinct  actions  were  covered  :  two  by 
Manicko  Moyee  against  Romoona  for  one 
portion  of  the  property,  and  against  Kisto 
Chunder  for  the  other  portion  of  the 
property,  and  two  by  Juggurnath  against 
Romoona  and  Kisto  Chunder  in  like  manner. 
In  my  opinion,  the  law  of  Civil  Procedure  in 
this  country  not  only  does  not  countenance, 
a  joining,  or  rather  lumping  together  of 
four  distinct  suits  in  this  manner,  but  I 
think  it  forbids  it.  I  have  no  doubt,  judg- 
ing by  implication  that  the  earlier  Clauses 
of  Act  VIII.  of  1^59,  the  Act  which  consti- 
tutes our  Procedure,  were  framed  in  con- 
templation merely  of  a  single  cause  of 
action  to  be  sued  on  by  one  plaintiff,  it  may 
be   consisting    of   more   persons   than  one. 
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against  one  defendant,  who  may  be,  in  the 
like  manner,  complex.  Then  comes  Section 
8,  which  provides  that  several  causes  of  action 
by  and  against  the  same  parties,  and  cogni- 
zable in  the  same  Court,  may  be  joined  in 
the  same  suit ;  but  at  the  same  lime  the 
Procedure  Code  provides  by  Section  9  that, 
if  two  or  more  causes  be  joined  in  the  same 
suit,  although  that  course  has  been  taken 
by  the  plaintiff  in  accordance  with  Section 
8,  still,  even  then,  the  Courts  may  separate 
them  if  they  think  that  they  cannot  conve 
niently  be  tried  together.  To  my  mind  these 
two  Clauses  afford  the  only  indication  given 
in  Act  VIII.  that  several  causes  of  action 
may  be  combined  together  in  one  suit.  There 
is  no  suggestion,  1  think  1  may  venture  to 
say,  from  the  beginning  to  the  end  of  Act 
VIII.,  that  causes  of  action  between  different 
plaintiffs  and  different  defendants  respective- 
ly should  be  united  and  tried  at  one  trial. 
On  the  contrary.  I  think  that  the  express 
provisions  of  Sections  8  and  9,  and  the  care 
exhibited  in  them  on  the  part  of  the  Legis- 
lature to  limit  the  combination  of  causes  of 
action  even  in  those  cases  with  which  those 
Sections  deal,  do  by  implication  amount 
to  saying  that  the  larger  and  more  ex- 
tensive union  of  causes  of  action,  with 
regard  to  which  the  Act  is  silent,  are  not 
only  not  contemplated,  but  forbidden  by  it. 

I  need  hardly  point  out  that  whatever  may 
be  the  case  on  the  particular  facts  brought 
before  us  in  this  appeal,  the  causes  of  action 
of  Manicko  Moyee  and  Juggurnath  are  so 
different,  so  distinct  in  their  nature,  as  that 
they  might  be  dependent  upon  entirely 
different  evidence  for  their  respective 
substantiation.  In  like  manner,  the  defence 
to  the  two  might  easily  be  imagined  to  be 
equally  different.  If  this  were  so,  it  would 
be  a  monstrous  injustice  that  the  defendants 
should  be  obliged,  in  spite  of  their  protest 
from  the  beginning,  to  have  their  distinct 
defences  to  the  one  claim  and  the  other  con- 
fused together  and  tried  as  one  between 
them  and  these  two  several  plaintiffs  in  one 
action,  just  as  if  the  two  plaintiffs  had  a 
common  ground  of  suit  against  them.  Even, 
as  the  case  stands  before  us,  Manicko  Moyee 
would  fail  in  her  suit  if  she  could  not  prove 
that  she  held  the  decree  which  she  alleges 
she  has;  for  it  is:  the  essence  of  her  right  to 
bring  this  suit  that  the  property  forming 
the  subject  of  the  suit  should  be  made 
available  for  the  purposes  of  satisfying  her 
decree.  If  she  cannot  show  that  she  has  a 
decree  to  execute,  she  is  certainly  out  of 
Court.     And  it  is  obvious  that  the  particular ' 


decree  upon  which  she  relies  for  her  title  to 
sue  must  be  specifically  proved,  as  her  right 
to  the  decree  which  she  seeks  may  depend 
materially  upon  the  date  of,  and  other  facts 
connected   wiih,    that   which   she   wants    lo 
execute.     So  also  with  Juggurnath.     And  if 
Juggurnath  proved  his  decree,  while  Manicko 
Moyee   was   unable   to  establish    hers,    the 
ques'ion  would  arise  in  the  combined   suit 
whether  the  suit  should   be    dismissed,    or 
whether  it  should  be  partially   decreed.     I 
confess  that,  saving  all  questions  of  abate- 
ment  and    matters    in    amendment    of   the 
record,  1  have  never  in  my  memory  heard 
of  a  suit  decreed  in  favor  of  one  co-plaintiff, 
and  dismissed.as  against  the  other  co-plaint- 
iff.    And  that  negative  fact  of  usage  is,   1 
think,  influential  to  show  how  very  impracti- 
cable, quite  apart  from  any  matter  of  law, 
it  has  been  found  that  combined  suits  of  this 
cliaracter  should    be   united    together   and 
treated   as   if    they    were   one.     I    think    it 
would  be  hopeless  to  expect  that  a  trial  at 
law  between  parties  should  lead  to  a  saiis> 
factory  conclusion,  unless,  at  least,  the  pur- 
suing   party   be    kept    single,   although    no 
doubt,  it  may  well  be,  and  often  is  the  case, 
that  those  who  defend  stand  each  upon  his 
own  separate  ground.     1   further  think  that 
our  Procedure  Code  assumes,  if  it  does  not 
expressly  say,   that   the  plaintiff  always    is 
single,  and  that  it  nowhere  gives  any  war- 
rant for    allowing   two   or    more    plaintiffs 
to  make  together  their  separate  claims  in  o^p 
action. 

In  my  judgment,  therefore,  apart  from 
the  merits  of  the  case,  the  defendants  were 
quite  right  when  they  urged,  as  a  matter 
of  law  in  the  first  Court,  and  again  in  the 
Court  of  appeal,  that  the  two  cases  could  not 
be  heard  together  in  this  form  against  them. 
I  think  we  are  bound  now  in  special  appeal 
to  give  effect  to  their  objection,  even  al- 
though it  may  not  be  possible  for  them  to 
satisfy  us  that  the  decision  which  has  been 
given  in  the  suit  is  such  as  involves  any 
substantial  ^rror  or  defect  in  regard  to  the 
merits  of  the  case.  If,  however,  it.  were 
necessary,  in  order  to  support  the  present 
determination  on  special  appeal  at  which 
I  have  arrived,  to  find  such  error  or  defect, 
I  should  be  prepared  to  presume  that  a 
decree  between  parties  upon  a  record  which 
did  not  separately  represent  the  relations 
between  the  parlies  who  ought,  on  the  fact^, 
to  have  been  affected  bv  it,  would  work 
injury.  On  the  whole,  I  think  that  the 
bringing  of  these  four  suits  in  one,  under  the 
allegations  of  one  plaint  filed  by  two  separate 
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plaintiffs  jointly,  was  contrary  to  the  law  of 
procedure  of  this  country,  and  cannot  be  up- 
held, as  it  has  not  been  acquiesced  in  by  the 
defendants  themselves,  but  on  the  contrary 
has  been  persisted  in  against  their  urgent 
protestations  in  every  Court.  On  these 
grounds  1  think  that  the  appeal  must  be  de- 
creed, and  that  the  judgments  of  both  the 
I-ower  Courts  must  be  reversed.  The 
appellants   will   recover   their   costs    in    all 

Courts. 

Hohhomty  J, — 1  have  had  some  hesitation 
in  coming  to  the  same  conclusion. as  my  bro-^ 
iher  Phear  in  this  case,  but  on  further  con- 
sideration I  am  of  the  same  opinion  as  he  is. 
It  seems  to  me,  according  to  the  wording  of  the 
law  under  Section  8,  Act  Vlll.  of  1859,  that, 
w  hen  the  law  declares  that  causes  of  action 
by  and  against  the  same  parties,  and  cogni- 
zable by  the  same  Court,  may  be  joined  in 
the  same  suit,  we  must  hold  that  by  thit 
provision  it  was  intended  to  provide  that, 
when  causes  of  action  are  not  by  and  against 
the  same  panics,  then  such  causes  may  not 
be  joined  in  the  same  suit.  Wheii,  therefore, 
buch  causes  of  action  are  joined  in  the  same 
suit,  it  seems  to  me  that  they  are  joined  con- 
trary to  law;  and  if  they  are  joined  contrary 
to  law,  then  any  decision  which  the  Court 
may  come  to  in  such  an  action  must  be  con- 
trary to  law,  and,  being  so,  must  be  set 
aside. 


The  6th  May  1868. 

Present : 

The  Ilonbie  J.  B.  Phear  and  C.  Ilobhouse, 

Judges, 

ExecutioiT  of  decree— Second  application^ 

Duty  of  Court 

Case  No.  86  of  1868. 

AliictUantous  Regular  Appeal  from  an 
order  passed  by  the  Principal  Sudder 
Anieen  of  Cut  tack,  dated  the  14th  Decern- 
Iftr  i86y. 

Byjnath  Pundit  (Decree-holder), 
Appellant^ 

versus 

Kunfaya  Lall  Pundit  (Judgment-debtor), 

Respondent, 


Baboos  Hem  Chunder  Banerjee  and  Obhoy 
Churn  Base  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and 
Romesh  Chunder  Mitter  for  Respondent. 

• 

Held  by  Phe:»r,  J.,  that,  under  the  Code  of  Civil 
Procedure,  a  Court  is  not  bound  to  grant,  as  a  matter 
of  course,  a  second  apph'cation  from  a  judgment-credit- 
or for  execution,  but  ouf^ht  always  to  require  him  to 
show  why  the  steps  previously  talcen  did  not  lead  to  a 
full  discharge  of  the  debt,  and  ought  not  to  grant  its 
process  a  second  time  unless  satisfied  that  the  failure 
was  not  attributable  to  the  applicant's  own  fault. 


Phear,  J. — In  this  case,  the  decree  was 
passed  on  the  i6ih  August  it6i.  The  first 
application  for  execution  was  made  on  the 
1 8th  of  June  1864,  two  years  and  t^n  months 
after  the  decree  was  obtained.  The  no- 
tice of  the  application  of  execution  was  served 
upon  the  defendants  on  the  22nd  of  January 
1865,  and  it  is  possible  that  the  delay  be- 
tween June  1864  and  January  1865  may 
have  been  the  fault  of  the  Court,  and  not 
attributable  to  laches  or  want  of  diligence 
on  the  pait  of  the  plaintiff;  but  after  the 
service  of  notice  on  22nd  January  1865,  ^^^ 
plaintiff  took  no  further  steps  whatever, 
and  his  execution-case  was  struck  off  on  the 
4th  March  1865.  From  that  time  until  the 
8th  July  1867,  another  long  interval  of  two 
years  and  four  months,  nothing  was  done  by 
the  judgment-creditor,  but  on  that  day  the 
present  application  for  execution  was  made. 
The  Lower  Court  refused  to  grant  that  ap- 
plication, holding  that  the  intermediate  ap- 
plication of  the  i8ih  of  June  1864,  followed 
only  by  service  of  notice  on  22nd  January 
1865,  was  not  a  bond-fide  proceeding  which 
would'  have  the  effect  of  keeping  the  decree 
alive  under  the  provisions  of  Section  20,  Ad 
XIV.  of  1859. 

This  is  a  regular  appeal  against  that  deci- 
sion, and  I  must  say  that  I  see  no  reason  at 
all  for  disturbing  the  finding  of  fact  at  which 
the  Lower  Court  has  arrived.  The  long  in- 
tervals between  the  decree  and  the  first  ap- 
plication for  execution  on  the  one  side,  and 
between  the  striking  off  of  that  execution- 
case  and  the  second  application  for  execu- 
tion on  the  other  side,  are  both,  to  my 
mind,  very  material  facts  bearing  upon  the 
bona  fides  of  that  application  itself.  There 
are  other  facts  referred  to  by  the  Lower 
Court,  and  on  the  whole  it  comes  to  the 
conclusion  that  the  application  of  June  1864 
was  a  pretence  only,  and   not  a  bond-fide 
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proceeding  within  the  terms  of  the  Act.  In  below  was  right  when  it  refused  execution 
that  conclusion  I  concur.  It  follows  that  this  in  this  case.  I  think,  therefore,  that  that 
present  appeal  will  be  dismissed.  judgment  must  be  con^rmed,  and  this  appeal 

But  I  wish  to  add  one  or  two  words  dismissed  with  costs.  I  am  not  prepared 
expressive  of  my  opinion  with  regard  to  ^^  give  any  opinion  upon  the  subject  discuss- 
another  phase  of  the  case,  in  which  I  ed  in  the  second  part  of  my  brother  Phear's 
believe  mv  learned  brother  is  not  at  present  judgment.  I  do  not  think  that  thai  subject 
prepared  lo  concur.    It  seems  to  me  that,  un-    necessarily  arises  in  this  particular  case. 

der  the  Procedure  Act — Act  VIII.  of  1859 —  

although  the  Court  is  bound  to  issue  process 

of  execution  of  one  sort  or  the  other,  when  The  7th  May  1868. 

first  the  execution-creditor  makes  applica- : 

tion  in  due  form  for  execution,  and  shows  ,  Present : 

that  every  thing  has  occurred  to  entitle  him 

to  it  iti  the  mode  prescribed  by  the  Act,  still    The  llon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 


Non-registration  of  documents-- Secontlary 

evidence. 

Case  No.  1831  of  1867. 


I  do  not  think  that,  when  the  Court  has  once 
granted  an  application  of  this  kind,  it  is 
bound,  upon  the  second  application  of  the 
same  judgment-creditor,  to  grant  that  second 
application  as  a  matter  of  course.  I  think 
that  it  is  specially  incumbent  upon  all  Courts 
charged  with  the  execution  of  decrees  to 
take  care  that  their  proceedings  and  process-    Special  Appeal  from  a  decision  passed  by 

es  are  not  abused,  and  there  is  probably  no  t      the  Principal  Sudder  Ameen  of  Backer^ 
process  or  proceeding  of  Court  in  regard  to  ■  ^^^^^^  ^f^^    ^j^  ^y       ,^^      modify. 

which  It  IS  necessary  to  be  more  attentive'     '^     °  "^  ^         /»  ^^ 

in  order  to  prevent  abuse  than  the  process  of 
execution.  I  think  that,  except  in  the  first 
instance,  when,  no  doubt,  the  Court  is  obliged 
to  grant  the  application  of  the  judgment-cre- 
ditor in  the  other  cases,  it  ought  always  to  re- 
quire of  him  to  show  why  the  steps  previously 
taken  by  him  in  execution  had  not  led  to  a 
full  discharge  of  the  debt.  And  unless  the 
judgment-creditor  should  satisfy  the  Court 
that  the  failure  of  these  proceedings  to  bring 
about  execution  of  the  decree  was  not  attri- 
butable to  his  own  fault,  the  Court  ought 
not,  I  think,  to  grant  its  process  a  second 
time. 

With  these  views,  I  think  that,  in  the  pre- 
sent case,  the  Lower  Court  would  have  been 
perfectly  right  to  have  dismissed  this  appli- 
cation for  execution,  upon  the  single  ground 
that  the  decree  itself  was  one  which  was  six 


ing  a  decision  passed  by  the  Sudder 
Ameen  of  thai  District,  dated  the  ^^ih 
March  1866, 

Kumeezooddeen  Holdar  (Plaintiff), 
Appellant, 

7'ersus 

Rujjub  Ali  Shaha  and  others  (Defendants), 

Respondents. 

Baboos  Romesh  Chunder  Mitter  and  Oiool 
Chunder  Mookerjee  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Katee 
Mohun  Doss  for  Respondents. 

It  is  not  enough  for  a  party  desirous  of  adducinfr  sc- 


ought  to  have  been  registered,  to  sh6w  that  he  canttot 
produce  it  because  it  is  not  registered ;  he  must  sho^v 


years  old,  that  proceedings  in  execution  had  ,  ^ondary  evidence  of  the  contents  of  a  document  which 

been  taken  by  the  judgment-creditor  some 
two  years  and  a  half  before  the  present  ap- 
plication, and  that  he  in  no  way  accounted  that  its  non-registration  was  not  due  to  any  fault  or 
for  these  proceedings  not  having  been  car-  want  of  diligence  on  his  part,  or  he  must  show  that  the 
ried   to   a  fruitful  result,  or   shown  why    the     party  against  whom  he  desires  to  use  it  was  guilty   of 

such  fraud  in  the  matter  of  non- registration  that   he 

cannot  be  allowed  to  object  on  that  ground  to  the  pro* 
duction  of  thesecondary  evidence. 

Phear,  J, — Wk  do  not  feel  it  necessary  to 
call  upon  the  other  side  in  this  appeals 
The  case  is  very  intimately  connected  with 


decree  was  not  yet  satisfied. 

Hobhouse,  y. — I  agree  with  my  learned 
brother  Phear  in  thinking  that  the  proceed- 
ing of  the  22nd  January  1865  was  not,  for 
the  reasons  given  by  him  and  by  the  Court 
below,  a  bond-fide  proceeding.  I  think, 
therefore,  that  the  judgment  of  the  Court 
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the1ast«  which  we  have  decided,  and,  in  truth, ,  duce  secondary  evidence  of  its  contents ;  and 
IS  much  in.  the  nature  of  a  cross-appeal  in  the  advocate  for  the  special  appellant,  pressed 
the  same  suit.  The  plaintiff  complains  that ,  by  this  authority,  has  in  effect  argued  before 
the  I^wer  Appellate  Court  has  refused  to  us  that  the  precedent  of  the  15th  December 
receive  secondary  evidence  of  a  contract  of  I  1866  (Mussamut  Mun  Mohinee  Dossia  and 
sale  which  he  alleges  that  the  first  defend- '  others,  defendants,  appellants,  versus  Mus- 


ant,  together  with  defendants  Nos.  3  and 
4,  executed  to  him  on  the  8th  Falgoon  127 1, 
and  upon  the  basis  of  which  he  claims  to 
recover  from  defendant  No.  2  certain  pro- 


samut  Bisho  Moyee  Dossia  and  others, 
plaintiffs,  respondents)  is  overruled  by  a 
decision  of  a  Division  Bench  of  this  Court, 
reported  in  Volume  IX.  of  the  Weekly  Re- 


perly  originally  belonging  to  defendant  No.    porter,  page  351. 

I,  and  forming  the  subject  of  that  alleged        If    these    two    decisions    were  really    in 

contract  of  sale.  s  contradiction    the    one    of    the    other,    we 

The    special    grounds    of  appeal   which  '  should  probably   in  this   case   have  found 

have  been  written  in  this  case  seem  to  our  j  ourselves  obliged  to  refer  the  question  to  a 

mind    hardly  to  give  scope  to  the  plaintiff  ■  Full   Bench.     But   it   seems   to   us   that    it 

for  the  argument  which  he  has  used  before    is    not    so.     Without    saying    that  we   ap- 

ns;  but,  however  this   may   be,   as  far   as    prove  altogether  of  the  decision  of  the  Court 

we   can   understand   the  position  taken  up    as  reported  in  Volume  IX.  of  the  Weekly 

in  this  Court  by  the  special  appellant,  it  is    Reporter,  page  351,  we  think   that  in  that 

this,  namely,  that  the  Lower  Appellate  Court    case  there  were  special  features  of  fraud  and 

has  committed  an  error  in  law  in  saying  that    misrepresentation  relied  upon  by  the  Court 

the   plaintiff  has  not  sufficiently  accounted  i  as  being  sufficient  to    justify    a   Court  of 

fv>r  the  non-production  of  the  original  docu-    Kquity  in  refusing  to  be  bound  by  the  strict 

ment  of  the  8th  Falgoon  1271,  to  entitle  him    letter  of  an  Act  of  Legislature.     The  Court 

to  adduce  secondary  evidence  of  some  sort  \  may  have  seen  that  the  effect  of  insisting 

to  establish  that  contract.     It  is  true  that,    upon   the  terms  of  the   enactment  strictly 

when  staled  in  this  form,  the   difficulty  of    would  be  to  carry  out  a  fraud  perpetrated 

supporting   it  on  the  facts  which  have  oc-    by  a  party  to  the  suit  with  direct  view  to 

curred   is  very  great,  and  the  advocate  for    the  protection  which  he  would  receive  from 

the  plaintiff  has  preferred  rather  to  say  that    the  terms  of  the  Act,  and  there  is  no  doubt 

the  Lower  Appellate  Court  has  not  tried  the    that  a  Court  of  Equity  will  not,  if  it  can  help 

qaestion  at  all.     We  do  not  think,  however,  1,  it,  permit  a  legislative  enactment  to  be  pur- 

that    this   last  allegation   is   correct,   for    it    posely  made  the  instrument  for  effecting  a 

seems  to  us  clear  that  the  Lower  Appellate  ,  fraud.     There   is,  however,  nothing  of  this 

Court  had  really  before  its  mind  the  ques-  1  kind  in  the  case  which  is  at  present  before  us, 

tion  which  it  ought  to  decide  before  it  allow-  '  and,  therefore,  were  it  for  nothing  else,  we 

ed   secondary  (that  is  to  say,  in  this  case,  '  consider  that  we  are  not  bound  by  the  decision 

parol)  evidence  of  the  contract  of  the  sale  to  1  which  seems  to  have  been  pronounced  by 

be  produced,  and  that  it  did  require  that  the  1  the  Division  Court  in  that  case. 


absence  of  the  original  should  be  properly 
and    sufliciently   accounted    for.     Now,    the 


On  the  other  «hand,  the  principle  enunci- 
ated in  the  decision  which  was  referred  to 


real  reason  why  that  original  is  not  pro-  ;  by  the  Lower  Appellate  Court  seems  to  usf 
duced  is  this,  namely,  that  it  was  not  regis-  to  be  of  general  application.  It  is  not  enough 
tercd,  and,  therefore,  inasmuch  as  it  is  a  for  a  party  desirous  of  adducing  second- 
contract  affecting  land  or  interests  in  land,  ary  evidence  of  the  contents  of  a  document 
it  cannot  be  used  as  evidence  in  any  Civil  '  which  is  of  such  a  character  that  it  ought, 
Court  for  any  purpose  whatever..  The  under  the  Registration  Law,  to  be  registered. 
Lower  Appellate  Court,  having  the  Registra-  |  to  show  to  the  Court  that  he  cannot  produce  it 
lion  Act  in  view,  refused  to  receive  second-  ;  because  it  is  not  registered,  and  therefore,  by 
ary  evidence  of  the  non-registered  docu-  the  registration-laws  themselves,  is  forbidden 
ment ;  and  it  seems  to  have  been  greatly  in-  to  be  used  in  evidence.  He  must  go  further, 
tiuenccd  in  its  determination  by  a  precedent  :  He  must  show  that  the  fact  of  its  not  being 
of  this  Court,  which  laid  down  that  the  non-  !  registered,  and  its  consequent  non-produci- 
producibility  of  a  document,  by  reason  of  bility,  was  not  due  to  any  fault  of  his  or 
its  no^  having  been  registered  within  the  i  want  of  diligence  on  his  part  at  any  lime ; 
provisions  of  the  Registration  Act,  was  not  ;  or,  at  any  rate,  he  must  show  that  the  parly 
of  itself  a  sufficient  foundation  to  entitle  a  against  whom  he  desires  to  use  them  was 
penjon  relying  upon  that  document  to  pro-  guilty  of  such  fraud  in  regard  to  the  matter 
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of  non-regislration,  that  he  cannot  be  allowed 
to  object  on  that  grounjd  to  the  production 
of  secondary  evidence  in  the  trial  of  the  suit 
against  him.  As  far  as  we  can  understand 
the  facts  of  the  case — and  we  have  questioned 
the  pleaders  for  the  appellant*  upon  this  point 
— there  is  no  evidence  whatever  to  implicate 
defendant  No.  2  (the  principal  defendant 
against  whom  the  suit  is  brought)  in  any 
fraud,  or  indeed  any  overt  act,  towards  pre- 
venting the  deed  from  being  registered. 
There  is  evidence,  no  doubt,  to  show  that  he 
was  of  the  party  which  set  out  at  the  time 
that  an  abortive  attempt  was  made  to  get 
defendants  Nos.  i,  3,  and  4  to  present  them- 
selves at  the  registry-office ;  but  there  is 
nothing,  as  we  understand  the  record  before 
us,  to  show  that  he  was  guilty  of  any  act  of 
fraud  against  the  plaintiff,  leading  these  per- 
sons  to  refuse  ultimately  to  be  present  at 
the  registration-office.  Again,  there  seems 
to  us  also  to  be  an  entire  absence  of  any 
proof  that  the  plaintiff  himself,  the  person 
principally  interested  in  the  registration  of 
the  deed,  had  ever  taken  those  measures 
which  are  provided  by  the  Registration  Acts 
themselves  for  the  purpose  of  enforcing  and 
bringing  about  registration.  Under  the 
circumstances,  we  think  that  the  Lower 
Appellate  Court  could  very  well,  indeed,  have 
come  to  the  conclusion  that  the  special  ap- 
pellant had  not  cleared  himself  of  negligence 
in  the  matter  ;  at  any  rate,  that  it  committed 
no  error  in  law  in  refusing  to  be  satisfied,  on 
the  materials  before  it,  that  it  was  not  in  any 
way  due  to  the  fault  of  the  special  appellant 
that  the  deed  was  not  registered,  and  con- 
sequently not  producible  in  evidence.  And 
still  less  was  the  Court  bound  in  law  to  hold 
'  that  the  plaintiff  (appellant)  had  proved  that 
this  non-registration  was  due  to  any  act  of 
fraud  towards  him  on  the  part  of  the  defend- 
ant No.  2. 

On  the  whole,   we  think   that  the  objec- 
tion of  the   special  appellant,   in   the   only 


form  in  which  we  can  shape  it  so  as  to 
make  it  effective  as  an  objection  in  special 
appeal  to  tfie  decision  of  the  Court  below, 
has  not  been  established.  We  therefore  dis- 
miss the  special  appeal  with  costs. 


The  8th  May  i863. 

Present  : 

The  Honble  H.  V.  Bayley  and  A.  G.  Mac- 
pherson,  Judges, 

Section  149,  Act  VIII.  of  1869— Witnesses. 

ft  Case  No.  145  of  1867. 

Regular  Appeal  from  a  decision  passed  6y 
the  Principal  Sudder  Ameen  of  Rajshahyt^ 
dated  the  2gth  March  iS6y, 

Indro  Chunder  Baboo  and  others  (Plaintiffs). 

Appellants, 

versus 

Mr.  Hamilton  Grant  Dunlop,  Manager  of  the 
Agra  and  Masterman's  Bank,  and  others 
(Defendants),  Respondents. 

Mr,  A.   T.   T,  Peterson  and  Baboo   Ktjh^n 

Ki shore  Ghose  for  Appellants. 

Mr,  R,  T.  Allan  and  Bgboo  Bhoivanee 
Churn  Dull  for  Respondents. 

The  Civil  Procedure  Code  neither  expressly  nor  3 
impliedly  declares  that  witnesses  must  be  summoned, 
before  the  day  fixed  for  the  first  hearing  of  the  suit. 
So  long^  as  the  hearing-  merely  stands  adjoumcdy  andi 
so  long  as  the  party  who  wishes  to  summon  witnesses 
has  not  closed  his  case,  the  Court  is  bound  to  summoat 
them,  unless  it  appears  that  the  application  is  made  soi. 
late  thai  the  witnesses  cannot  be  reasonably  expected 
^o  attend  in  time  to  be  examined  before  that  party'si 
case  closes. 

Mac pher sons   J, — In    ibis   case   the     first! 
issue  fixed  for  trial  and  tried  by  the  Princi- 
pal Sudder  Ameen  was  whether  the  property  J 
the  subject  of  the  suit,  was  or  was  not  at- 
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tached  according  to  law,  on  the  loth  of  April 
1866,  in  execution  of  a  decree  held  by  the 
plaintiffs  against  the  defendants  Prestwitch 
and  Jennings. 

Issues  were  fixed  on  the  29th  of  November 
1866,  when  the  Principal  Sudder  Ameen  ap- 
pointed the  28th  of  December  for  the  trial 
of  the  case,  and  ordered  that  the  parties 
should  then  produce  their  witnesses,  and  that 
the  record  of  the  execution-case,  No.  68  of 
1866,  should  be  sent  for  from  the  Judge's 
Court. 

Nothing  seems  to  have  been  done  on  the 
8th  of  December,  save  that  on  that  day  the 
Principal  Sudder  Ameen,  complying  with 
the  prayer  of  a  petition  previously  presented 
to  him  by  the  defendants,  ordered  a  Commis- 
sion to  be  issued  for  the  examination,  on  be- 
half of  the  defendants,  of  certain  witnesses 
residing  in  Calcutta.  « 

In  the  month  of  January,  the  Commission 
was  returned  by  the  Small  Cause  Court  un- 
executed, and  on  the  defendant's  application, 
the  Commission  was  again  (on  February 
20th)  sent  to  the  Calcutta  Small  Cause 
Court  for  execution. 

Before  any  return  had  been  made  to  the 
Commission,  the  plaintiffs,  on  the  25th 
February  1867,  presented  a  petition,  stating 
that  it  was  necessary  for  them  to  prove  that 
the  attachment  in  question  had  been  duly 
made,  and  praying  that  (in  order  to  prove 
this  fact)  the  Nazir,  Naib-Nazir,  and  a 
peon  of  the  Judge's  Court,  might  be  summon- 
ed and  examined  as  witnesses.  Upon  this 
petition,  the  Principal  Sudder  Ameen  pass- 
ed an  order  to  the  following  effect :  "  As 
•*  new  witnesses  cannot  be  summoned,  so 
*'  the  record  of  the  case  of  execution  of 
*'  decree  will  be  sent  for  and  looked  into,  if 
*^  necessary." 

Upon  the  9th  March  1867,  the  case  came 
again  before  the  Principal  Sudder  Ameen, 
who  ordered  as  follows  :  *•'  This  day,  this 
'*  case  being  brought  up  for  hearing,  it  is 
'-  found  that  the  papers  relating  to  the  de- 
*'  positions  of  witnesses  have  not  as  yet 
"  arrived  here  from  the  Calcutta  Small  Cause 
•*  Court.  It  is,  therefore,  ordered  that  the 
"  27th  instant  be  fixed  for  the  hearing  of 
"  the  case." 

On  the  29th  of  March,  the  Principal 
Sudder  Ameen  decided  the  case,  and  held 
that  it  was  not  proved  that  the  property 
was  duly  attached  on  the  loth  of  April,  as 
alleged.  The  reason  given  by  him  for  so 
deciding  is,  that,  having  called  for  and  ex- 


amined the  record  of  the  execution-proceed- 
ings. No.  68  of  1866,  in  the  Judge's  Court,, 
he  was  of  opinion  that  the  record  did  not 
show  that  the  attachment  had  been  properly 
made.     Because   the   record    did    not    dis- 
tinctly show   that  every  thing  that  should 
have   been   done  was   done,   the   Principal 
Sudder  Ameen  considered  apparently  that 
the  logical  inference  to  be  drawn  was  that 
nothing  was  done  save  what  was  shown  in 
the  face  of  the  record.     He  says :     •'  Now, 
"in  calling  for,  from  the  Judge's  Court  of 
"this  district,  and  referring  to,  the  record 
"of    the    execution-case    of    the   plaintiffs, 
"No.   68   of   1866,   1   find  that  the    order 
"  for  attaching  the  property  in  suit  was  made 
"  only  on  the  6th  April  last ;  and  that,  though 
"  a  portion  of  that  property  consists  of  land, 
"  still  the  process  of  attachment  was  neither 
"served  in  the  Colleclorate  of  this  district, 
"nor  was  any  written  order  notifying  the 
"attachment  fixed  up  therein;  neither  does 
"  it  appear  that  any  order  was  passed  direct- 
"  ing  such  order  to  be  so  fixed. up.     Secondly, 
"the  attachment  was  not  made  according  to 
"Section    235   by    a    written    order   prohi- 
"  biting    '  the    defendant    from    alienating 
"the   property  in   any  way,   and    all   per- 
"sons   from   receiving  the    same    by    pur- 
"  chase,  gift,  or  otherwise ;'  for  if  this  had 
"  been  the  case,  then  such  order  would  have 
"been  probably  contained   in  the  hookum- 
'*namah  to  the  address  of  the  Nazir,  or  in 
"some  other  paper  attached  to  the  record 
"in   question,  and   the  Nazir   would    also 
"then  have    particularized    in    his    return 
"the  fact  of  his  having  made  the  attach- 
"  ment  in  the  above  manner.    No  such  thing, 
"  however,  appears  to  have  been  done ;  and 
"thus,  when  the  properties  in  dispute  were 
"  not  attached  by  an  order  prohibiting  their 
"  alienation ;    when,    with    regard    to    the 
"attachment  of  the  landed  portion  thereof, 
"no  written  order  was    fixed    up    in    the 
"  Collector's   Court ;   and   when,   therefore, 
"  the  attachment  in  question  was  not  valid, 
"any  subsequent  sub-mortgage  of  the  dis- 
"puted  properties  which  might  have  been 
made  by   the  defendant,  Mr.  Prestwitch, 
to  the  Agra  and  Masterman's  Bank,  as 
a  security  for  his   debts,  cannot  be  pro- 
"nounced  to  be  null  and  void  under  the 
"provisions  of    Section    240  of   Aft  VIII. 
"of  1859." 

The  plaintiffs  appeal,  contending  that  the 
Lower  Court  was  wrong  in  refusing  to 
summon  and  examine  the  Nazir,  Naib-Nazir, 
and  peon  of  the  Judge's  Court,  as  prayed 
by  them  on  the  25th  of  February,  and  in 
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then  deciding  the  issue  against  them,  merely 
because  the  execution-proceedings  did  not 
show  that  all  that  ought  to  have  been  done 
was  done. 

We  think  that  nothing  could  possibly  be 
more  unjust  to  the  plaintilTs  than  the 
course  adopted  by  the  Principal  Sudder 
Ameen,  and  that  the  plaintififs  have  good 
reason  to  complain  of  the  manner  in  which 
they  have  been  treated. 

The  Principal  Sudder  Ameen  was  legally 
bound  to  summon  the  plaintiffs*  witnesses,  as 
prayed  by  them  on  the  25th  February. 
We  find  from  his  own  order  of  the  9th 
March  th^t  the  case  was  on  that  day 
"  brought  up  for  hearing  ;"  and  again  we 
find  that  he  fixed  the  27th  March  for  the 
**  hearing  of  the  case."  Why,  then,  could 
not  these  witnesses  of  the  plaintiffs  have 
been  summoned  on  th6  25th  February  to 
attend  on  either  of  these  days .? 

Section  149  of  Aft  VIII.  of  1859  enacts 
that  "the  parties  or  their  pleaders  viay,  al 
**  any  time  after  the  issue  of  the  summons 
"  to  the  defendant,  if  the  summons  be  for 
'*  final  disposal  of  the  suit,  or  after  the  issues 
"have  been  recorded,  if  the  summons  to 
"the  defendant  be  for  the  settlement  of 
"  issues  only,  obtain^  on  application  to  the 
"  Courts  summonses  to  witnesses  or  other 
"  persons  to  attend  either  to  give  evidence 
"or  to  produce  documents,"  &c.  Section 
154  requires  that  summonses  shall  be  served 
on  witnesses  so  as  to  allow  them  a  reason- 
able time  for  reaching  the  Court.  And  by 
Section  173  the  evidence  of  the  witnesses 
in  attendance  shall  be  taken  orally  in  open 
Court  in  the  presence,  &c.,  of  the  Judge, 
on  the  day  appointed  for  the  hearing  of 
the  suity  or  on  some  other  day  to  which  the 
hearing  may  be  adjourned. 

There  is  nothing  whatever  in  the  Code 
of  Civil  Procedure  which  either  expressly 
or  impliedly  declares  that  witnesses  must 
necessarily  be  summoned  before  the  day 
fixed  for  the  first  hearing  of  the  suit.  If 
a  day,  whether  it  be  the  first  or  a  subse- 
quent day,  is  fixed  for  hearing  a  case,  the 
Court  is  not  bound  (and  ordinarily  ought 
not),  without  very  good  reason  being  shown, 
to  adjourn  the  hearing  in  order  to  give  a 
party  time  to  summon  or  produce  his  wit- 
nesses. Nor,  if  the  case  of  a  party  (whe- 
ther plaintiff  or  defendant)  has  been  gone 
into  and  closed^  is  the  Court  bound  (nor 
ought  it  ordinarily)  to  summon  further  wit- 
nesses for  him.     But  so  long  as  the  hearing 


of  the  suit  merely  stands  adjourned,  aad 
so  long  as  the  party  who  wishes  to  summon 
witnesses  has  not  closed  his  case,  the  Court 
is  bound  to  summon  them,  unless  it  appears 
that  the  application  is  made  so  late  that 
the  witnesses,  if  summoned,  could  not  attend, 
or  reasonably  be  expected  to  attend  in  time 
to  be  examined  before  the  closing  of  the 
case  of  the  party  summoning  him.  It  is 
the  daily  and  correct  practice  on  the  Original 
side  of  this  Court  to  issue  summonses,  in  the 
course  of  the  actual  trial  of  a  suit,  to  wit- 
nesses, the  necessity  of  obtaining  whose  evi- 
dence may  have  unexpectedly  become  ap- 
parent. Of  course,  when  a  witness  is  sum- 
moned at  so  late  a  stage  of  the  proceeding?, 
it  is  frequently  a  mere  chance  whether  his 
attendance  can  be  procured,  and  whether  the 
person  applying  for  the  summons  will  ever 
derive  any  benefit  from  it.  That,  however, 
i»  a  question  for  the  applicant  for  the  sum- 
mons to  consider,  not  for  the  Court ;  and, 
as  we  have  already  said,  it  is  the  duly  of 
the  Court  to  grant  the  summons  if  there 
is  any  reasonable  probability  of  its  being 
in  time  to  procure  the  attendance  of  the 
witnesses  before  the  close  of  the  case 
of  the  party  seeking  the  summons. 

In  saying  this,  we  by  no  means  desire  Xo 
interfere  with,  or  to  detract  in  any  degrefc 
from,  the  undoubted  discretion  which* every 
Court  has  as  to  fixing  the  day  of  hearing 
and  granting  adjournments,  and  the  like. 
All  we  say  is,  that,  when  the  plaintiffs'  case 
is  not  tried  till  March,  the  fact  that  the 
Court  fixed  the  first  hearing  for  a  day  in 
December,  and  ordered  the  plaintiffs  to  have 
their  witnesses  ready  then,  is  no  reason  wh}' 
the  plaintiffs  should  not  be  allowed  lo  sum- 
mon new  witnesses  for  the  hearing  iti  March, 
the  more  especially  if  the  adjournment  in 
December  was  granted  for  the  benefit  of  the 
defendants,  rather  than  for  that  of  the 
plaintiffs. 

In  the  present  instance,  the  case  was  com- 
ing on  for  hearing  on  the9ih  March.    There 
is  nothing  on  the  record  lo  show  that  the 
plaintiffs'  case  had  been  closed  prior  to  the 
25lh   of   February.      The    defendants'    wit- 
nesses  had   certainly  not  yet  been   any    of 
them  examined.     The  witnesses  whom  the 
plaintiffs  desired  to  summon  were  oflScers  of 
the  Judge's  Court,  whose  attendance  might 
have  been  obtained  probably  on  a  (ew  mi- 
nutes' notice,  certainly  on  a  few  hours'.     To 
refuse  to  summon  them  under  such  circum- 
stances was  quite    preposterous ;    and    the 
conduct    of  the   Principal    Sudder  Ameen 
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appears  still  worse^  when  it  is  borne  in  mind 
that  the  case  was  not  finally  heard,  or  the 
evidence  gone  into,  until  the  ayih  of  March, 
more  than  a  month  after  it  had  been  de- 
clared too  late  to  summon  these  witnesses. 

The  Principal  Sudder  Ameen,  having  re- 
fused to  allow  the  plaintiffs  to  give  that 
which  would  have  been  legal  evidence  as  to 
the  manner  in  which  the  attachment  was 
made,  proceeded  to  decide  the  question,  of 
his  own  motion,  upon  that  which  was  no 
legal  evidence  at  all,  namely,  the  'returns 
of  the  Nazir,  &c.  The  returns  of  Nazirs, 
peons,  and  the  like,  are  not  evidence,  in 
themselves,  to  prove  the  service  of  process 
when  that  service  is  disputed.  (See  Ockhoy 
Chunder  Dutt  versus  Erskine,  3  Week- 
ly Reporter  11,  Jl/isc).  It  is  neces- 
sary to  examine  as  witnesses  the  persons 
through  whom  the  service  is  made,  aad 
to  prove  the  necessary  facts  in  detail. 
As  was  remarked  by  the  Chief  Justice  in 
Ockhoy  Chunder  Dult's  case,  we  have  "  fre- 
'■  quently  observed  the  loose  evidence  which 
'*  IS  allowed  by  the  Lower  Courts  in  proof 
"  of  matters  of  fact  in  the  course  of  proce- 
'*  dure,  such  as  the  making  of  proclamations, 
'*  the  service  of  process,  and  of  notice  of 
'*  appeal,  and  other  matters  of  the  like  na- 
"  lure.  Instead  of  requiring  legal  evidence 
"  to  prove  service  of  notice  of  appeal  and 
*'  the  like,  the  Lower  Courts  frequently 
'•  lake  the  returns  of  Nazirs,  and  receipts 
*'  of  chowkeydars,  without  obliging  the  Nazir 
"  and  chowke>'dars  to  pledge  themselves  on 
"  oath  or  affirmation  to  the  facts  cer- 
^*tified/" 

It  is,  in  our  opinion  (notwithstanding  the 
argnments  of  Mr.  Allan,  who,  on  behalf  of 
the  Agra  Bank,  strongly  opposes  any  further 
evidence  being  taken),  absolutely  essential 
for  the  ends  of  justice  that  the  evidence  of 
the  witnesses  whom  the  Lower  Court  refused 
to  summon  should  be  taken  now.  As  the 
Principal  Sudder  Ameen  who  tried  the 
case  is  now  no  longer  in  the  Rajshahye 
District,  we  direct  the  Judge  to  summon 
and  take  the  evidence  of  these  witnesses. 
If  the  plaintiffs  shall  apply  to  have  the 
evidence  of  other  witnesses  (in  addition  to 
those  named  in  their  petition  of  February 
25ih)  taken,  the  Judge  will  summon  and 
examine  such  other  witnesses  ;  and  in  that 
case  the  defendants  also  are  to  be  allowed 
to  summon  witnesses,  and  have  their  evi- 
dence taken.  But  if  the  plaintiffs  do  not 
desire  to  call  any  witnesses  save  the  three 
named    in   the  petition   of   February   25th, 


then  the  defendants  are  not  to  be  at  liberty  to 
call  any  witnesses  of  their  own. 

The  Judge  will  examine  the  witnesses 
very  fully  and  with  great  care,  bearing  in 
mind  that  the  issue  is  whether  the  property 
in  question  was  so  attached  on  the  (29th 
Choitro)  loth  of  April  1866  as  to  give  the  at- 
taching creditors  priority,  under  Section  240 
of  Act  VIIL  of  1859,  to  an  assignee  whose 
assignment  is  of  later  date.  The  question  is 
whether  the  attachment  was  made  by  a  writ- 
ten order  under  Section  235,  '*  duly  intimat- 
ed and  made  known  "  in  manner  directed 
by  Section  239. 

•  The  matter  is  all  important  to  the  parties 
in  this  suit,  as  it  is  also  to  the  officers  of  the 
Court,  whose  duty  it  was  duly  to  attach  this 
property  upon  the  plaintiffs'  application  in 
April  1866.  The  Judge  will  act  under  Sec- 
tion 356  of  Act  VIIL  of  1859,  and  will  take 
the  case  up  at  once,  and  dispose  of  it  with  the 
least  possible  delay.  If  the  Judge  should  not 
be  able  to  transmit  the  evidence  to  us  within 
one  month  from  the  receipt  of  this  order  and 
of  the  other  papers  sen!  him  by  this  Court, 
he  will  explain  the  reason  for  the  delay. 

It  is  unnecessary  for  us  at  present  to  al- 
lude to  or  decide  any  of  the  other  numerous 
points  which  arise  on  this  appeal. 


The  8th  May  1868. 
Present : 

The  Ilon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Jurisdiction— Collector's  order  under  Section  ii. 

Act  XI.  of  1859. 

Case  No.  3033  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  26th  Au- 
gust iS6y^  affirming arlecision passed  by  the 
Moonsiff  0/  that  District,  dated  the  24th 
January  iS6y.  ^ 

Shurufoonissa  Bcbce  (Plaintiff),  Appellant, 

versus 

Hushmut  Ali  and  others  (Defendants), 
Respondents, 
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nion  that  the  special  limitation  provided 
in  Section  87  aforesaid  applies  to  the 
plaintiff's  suit.  Besides,  it  is  proved  by 
the  plaintiff's  witnesses  that  they  have 
been  out  of  possession  of  the  disputed 
land  since  Bhadro  1272.  The  plaint  was 
filed  on  the  24th  Falgoon  following,  /.  ^., 
after  lapse  of  upwards  of  three  months; 
consequently  the  suit  can  by  no  means  be  , 
saved  from  the  operation  of  limitation." 

The    Lower    Court  on   these   facts  held 
that   Section  87,   Act.  III.   of   1-864,  barred 
plaintiffs,  and  that  defendants  were  not  tres-  , 
passers.  I 

The    plaintiffs'    suit   being,    accordingly, 
dismissed,  they  appeal  and  urge  that  their 
cause  of  action  must  be  taken  to  be  the  re-  ! 
fusal   of   the   Municipal    Commissioners   to 
remove  the   stones,   first  conveyed  in   their ' 
letter  of  the  7th  December   1865,  and  that, 
consequently   plaintiffs   are   not   barred    by  i 
Section  87,  Act  HI.  of  1 864 ;  further,  that 
this  was  a  case  of  possession  by  plaintiffs, 
and  illegal  dispossession  of  them  by  defend- 
ant, to  which  no  special  law  of  limitation 
would  apply;  and,  lastly,  that  their  right  and 
possession   of   the   land   was   fully    proved, 
and  so  no  general  law  of  limitation  would 

apply. 

I  am  clearly  of  opinion  that  the  letter  of 
the  7th  December  1865  cannot  be  properly 
considered  (as  urged  by  plaintiffs)  to  be 
the  cause  of  action. 

But  the  question  whether  Section  87,  Act 
III.  of  1864,  applies,  depends  upon  whether 
the  Act  itself  applies,  that  is,  whether  the 
Commissioners  had  warrant  for  acting  as  if 
in  rightful  possession  of  the  land,  and  are, 
therefore,  protected  by  the  Act.  This  again 
depends  on  the  evidence  as  to  their  posses- 
sion', and  its  being  a  rightful  possession. 
After  hearing  all  the  evidence  in  the  case,  I 
think  it  sufficiently  shown  that  the  land  in 
question  has  for  more  than  1 2  years  been  in 
the  possession  of  Government  as  part  of  the 
public  roadway  at  and  near  the  public  ghat ; 
and  that  the  Municipal  Commissioners,  under 
Act  III.  of  1864,  succeeded  Government  in 
the  right  which  Government  held.  In  this 
view,  I  consider  the  Municipal  Commissioners 
properly  acted  under  the  law  cited,  and  I 
would,  therefore,  consider  them  entitled  to 
the  application  of  Section  87,  if  the  cause  of 
action  is  of  such  date  as  to  bar  the  plaint- 
iffs. The  cause  of  action  not  being,  in  my 
view,  the  letter  of  7th  December  1865,  which 
is  simply  one  in  reply  to  plaintiffs'  attorneys 


in  the  ordinary  course  of  business,  there  is 
no  further  contention  on  that  point  that  Sec- 
tion 87  would  not  then  apply. 

On  the  whole,  I  think  plaintiffs*  suit 
must  be  dismissed  with  costs. 

PheaKy  J, — Assuming  that  the  plaintiffs 
have  by  their  evidence  established  the  cause 
of  action  upon  which  they  sue,  I  think,  on 
the  other  hand,  that  it  is  sufficiently  clear 
from  the  evidence  in  the  case  that  the  defend- 
ants committed  the  wrong  or  wrongs  with 
which  they  are  charged,  in  the  reasonable 
belief  that  they  were  exercising  the  powers 
conferred  upon  them  by  Act  III.  of  1864 
(B.  C),  and  therefore,  if  the  plaintiffs  were 
in  this  action  strictly  suing  them  for  damages 
consequent  on  that  wrong,  I  should  con- 
sider that  the  defendants  were  cnliiled  to 
invoke  the  protection  provided  by  Section 
87  of  Act  III.  of  1864.  But  on  turning  to 
the  facts  of  the  case,  I  doubt  whether  those 
facts  would  support  the  defendant's  claim  in 
this  respect,  because  I  think  the  keeping  the 
plaintiffs  out  of  possession  would  be  a 
continuing  wrong-doing,  and,  therefore,  that, 
as  regards  the  cause  of  action  afforded  by 
the  latter  part  of  the  defendant's  wrongful 
conduct,  the  plaintiffs'  suit  was  in  time. 

However,  on  the  whole  merits  of  the  case, 
I  think  that  the  plaintiffs  are  substantially 
suing  to  recover  possession  of  properly 
which  they  say  is  kept  away  from  them  by 
the  defendant,  and  I  am  not  prepared  to 
say  that  Section  87  is  intended  to  apply  to 
such  a  case  as  this.  I  should  hesitate  long 
before  coming  to  the  conclusion  that  the 
Legislature  meant  by  enacting  this  Section 
10  give  the  Municipal  Commissioners  the 
power,  except  a  suit  was  brought  against 
them  within  three  months,  to  retain  pro- 
perty against  the  rightful  owner,  merely 
because  they  (ihe^  Commissioners)  had  taken 
it,  in  the  first  instance,  in  the  honest,  though 
mistaken,  belief  that  they  were  right  in  so 
doing.  I  think  it  more  reasonable  to  sup- 
pose  that  the  Section,  as  its  words  imply, 
was  directed  solely  to  the  cases  of  suits 
brought  against  the  Commissioners  for  dam- 
ages consequential  on  the  act  done  by  them, 
which  is  complained  of.  , 

But,  whatever  be  the  correct  view  of  the 
Section,  I  am  not  satisfied,  on  the  best  con- 
sideration  which  I  have  been  able  to  give  to 
the  evidence,  that  the  plaintiffs  have  even 
established  7i primd-facie  claim  to  the  plot  of 
land  which  they  seek  to  recover.  I  am, 
therefore,  prepared  to  concur  in  the  decree 
proposed  by  Mr.  Justice  Bay  ley. 
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The  8th  May  i868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  fudges, 

Kiibooleut — Registration— Section  13,  Act 

XVI.  of  1864. 

Case  No.  2016  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Tipperah,  dated  the  sih  June 
i86y,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  igth  March  i86j. 

Arojed  Ali  (Plaintiff),  Appellant, 
versus 
Ala  Buksh  (Defendant),  Respondent, 

Baboos  Chunder  Madhuh  Ghose  and  Sree- 
nath  Dass  for  Appellant. 

Baboo  Romanath  Bose  and   Moulvie   Syud 
Murhumut  Hossein  for  Respondent. 

A  kubooleut  is  not  a  "  lease  "  within  the  meaning  of 
Section  13,  Act  XIV.  of  1864. 

Macpherson,  J, — ^The  appellant  relied  on 
a  kubooleut  which  he  alleged  had  been  exe- 
cuted by  the  defendants;  btit  the  Lower 
Appellate  Court  held  that  the  kubooleut 
could  not  be  received  in  evidence,  as  it  had 
not  been  registered^  and  as  it  was  a  docu- 
ment which,  in  the  opinion  of  the  Court,  re- 
quired to  be  registered  (under  Section  13  of 
Act  XVI.  of  1864),  before  it  could  be  re- 
ceived in  evidence  in  a  Civil  Court.  The 
Judge  ruled  that  the  word  "  lease"  in  Section 
13  of  Act  XIV.  of  1864  includes  a  kuboo- 
leut as  it  does  in  the  new  Registration  Act, 
XX.  of  1866  (by  reason  of  the  definition  of 
the  word  "lease"  contained  in  Section  2  of 
the  latter  Act). 

The  appellant  contends  that  the  Lower 
Court  was  wrong  in  holding  that  the  kubooleut 
could  not  be  received  because  unregistered ; 
and,  further,  that,  even  without  the  kuboo- 
leut, there  was  sufficient  evidence  before  the 
Court  to  entitle  him  to  a  decree. 

We  think  that  the  Judge  was  wrong  in 
holding  that  a  kubooleut  is  a  lease  within 
the  meaning  of  Section  13  of  Act  XIV.  of 
1864.  A  kubooleut  is  often  a  mere  counter- 
part of  a  lease,  but  it  is  not  necessarily  a 
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mere  counterpart.  Moreover,  as  a  counter- 
part of  a  thing  is  not  the  thing  itself,  a  coun- 
terpart of  a  lease  is  not  a  lease.  The  Regis- 
tration Act,  as  excluding  certain  documents 
from  evidence,  must  be  construed  strictly; 
and  had  we  nothing  but  the  mere  words  used 
in  the  Act  to  guide  us,  we  should  say  that 
"  lease"  does  not  include  "kubooleut." 

This  view,  however,  is  corroborated  by  the 
fact  that,  in  the  Stamp  Act,  X.  of  1862,  we 
find  the  Legislature  treating  a  lease  as  one 
thing,  and  a  kubooleut  as  another.  "  Leases  " 
are  dealt  with  in  Article  39  of  Sche- 
dule A,  while  "  kubooleuts "  are  dealt 
with  as  "counterparts  of  leases"  in  Article 
33.  Again,  in  the  new  Registration  Act, 
XX.  of  1866,  Section  2,  "lease"  is  defined 
as  including  a  "  counterpart,  a  kubooleut,  an 
undertaking  to  cultivate,"  &c.  The  Judge 
uses  this  as  an  argument  to  show  that "  lease," 
as  used  in  the  old  Registration  Act,  also 
included  "  kubooleut."  But  it  seems  to  us 
to  be  an  argument  the  other  way ;  for  if  the 
words  of  the  old  law  sufficed  to  include 
"kubooleuts,"  what  need  was  there  for  a 
Clause  in  the  new  law,  expressly  declaring 
that  it  did  include  it  ?  Finally,  we  find  that,  in 
the  rules  published  under  the  Act  by  the  Re- 
gistrar-General, "kubooleuts"  were  treated 
as  not  included  in  the  term  "  lease."  These 
rules  have  (under  Section  64)  the  same  force 
as  if  inserted  in  the  Ad. 

We  have  no  doubt  that  the  construftion  put 
upon  the  word  "  lease  "  by  the  Judge  below 
is  wrong.  We,  therefore,  reverse  his  deci- 
sion, and  remand  the  case  to  him  for  trial  on 
the  merits. 


The  6th  May  1868. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  Dwarka* 
nath  Mitter,  Judges, 

Pre-emption— Construction'of  a  previous 

ruling. 

Case  No.  147a  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  DaccOy  dated  the  i^th  April 
iSS^y  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  jist  August  1866, 

Kodrutoollah  (Plaintiff),  Appellant,      ' 

versus 

Mohuree  Shaha  and  others  (Defendants), 

Respondents, 
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Mr.  R,  E.  Twiddle  for  Appellant. 

Baboo  Chunder  Madhuh  Ghose  for 
Respondent. 

Held  that,  in  a  previous  ruling  of  the  High  Court 
(Weekly  Reporter,  Vol.  I.,  page  234),  the  Court  only 
meant  to  say  that  it  could  not  be  held  upon  decisions 
that  were  in  conflict  with  other  decisions  of  the  same 
district,  that  the  custom  of  pre-emption  prevailed  there ; 
it  did  not  say  that,  when  there  were  decisions  tend- 
ing the  same  way,  that  that  would  not  be  satisfactory 
proof  of  the  fact. 

Jackson,  y. — In  this  case  there  must  be 
an  order  of  remand. 

The  suit  was  by  a  Mahomedan  against  a 
Hindoo  purchaser-  lo  enforce  the  right  of 
pre-cmplion,  the  vendor  being  a  Mahomedan. 
The  suit  was  one  in  the  Dacca  Court.  The 
plaintiff,  in  order  to  prove  that  the  custom  of 
pre-emption  prevailed  in  that  locality, adduced 
several  decisions,  or,  more  precisely  speak- 
ing, three  decisions  of  the  fevcral  Courts 
in  one  case,  a  decision  of  the  Appellate  Court 
of  the  district  in  a  second,  a  decision  of  the 
Moonsiff's  Court  in  a  third,  and  one  of  the 
Sudder  Ameen  in  a  fourth  case.  These 
decisions  all  went  to  show  that  the  custom  of 
pre-emption  exists  in  the  locality  ;  and  there 
were  no  decisions  produced  lo  the  contrary 
effect. 

On  this,  the  Judge  says  :  *'  The  only 
"  evidence  which  the  appellant  has  produced 
"on  this  point  is  two  or  three  decisions  of 
"  the  Zillah  Court.  Evidence  exactly  similar 
"  to  this  was  held  lo  be  quite  insufficient  to 
**  establish  the  existence  of  such  a  custom 
**  in  the  case  of  Indro  Narain  Chowdhry 
''versus  Mahomed  Nuzerooddeen,  i  Suther- 

"land,  page  234." 

• 

From  this  it  seems  lo  me  clear  that  the 
Judge  understood  the  High  Court  lo  have 
ruled  that  the  production  of  two  or  three 
decisions  of  a  Zillah  Court  would  not  be 
sufficient  in  law  lo  establish  the  custom  of 
pre-emption  in  a  given  locality ;  and  he 
thinks  himself  bound  lo  hold  lo  the  same 
effect  in  the  present  case.  In  the  case 
referred  to  in  i  Weekly  Reporter,  page  234, 
the  judgment  ends  as  follows  :  "  Conflict- 
''ing  decisions  of  the  subordinate  Courts, 
"however,  cannot  be  held  as  establishing 
"  the  custom,  and,  in  the  absence  of  any 
"other  evidence  on  which  we  can  take 
"it  as  proved,  the  decisions  of  the  Lower 
"Courts  must  be  reversed,  and  ihe  plaint- 
"iff's  suit  must  be  dismissed." 

• 

And  further  back :  "  But  he  (plainiiff)  only 
"  \  ut  in  three  decisions  of  inferior  Courts  to 


"  show  that  the  custom  does  prevail  at  Chit- 
"  tagong,  while  the  defendant  put  in  at  least 
"  one  decision,  also  of  a  subordinate  Court, 
"  showing  that  the  custom  of  the  right  of 
"  pre-emption  amongst  Hindoos  of  Chittagong 
"  does  not  prevail.'' 

It  is  clear,  therefore,  ihat  the  Court  only 
meant  to  say  in  that  case  that  it  could  not 
be  held  upon  decisions  which  were  in  con- 
flift  with  other  decisions  of  the  same  district, 
that  the  custom  of  pre-emption  prevailed  in 
that  distrift.  They  did  not  say  ihat,  when 
there  were  decisions  tending  the  same  way, 
that  that  would  not  be  satisfactory  proof  of 
the  faft.  I  am  not  prepared  10  say  whether 
the  decisions  produced  in  this  case  were  suffi- 
cient to  prove  ihe  custom  or  not.  It  may  be 
that,  if  they  were  all  suits  between  the  parties 
residing  in  the  locality  in  which  the  parties 
IQ  the  present  suit  reside,  and  if  the  decisions 
judicially  recognized  the  custom,  and  were 
not  appealed  from,  or  were  confiimed  on  ap- 
peal, they  would  be  sufficient  lo  establish  that 
the  custom  did  prevail  in  such  locality.  But 
if  the  parties  are  from  other  localities,  such 
decisions  might  or  might  not  bear  upon  the 
custom.  There  must  be  a  remand,  the  deci- 
sion complained  of  being  set  aside. 

The  Judge  must  exercise  his  judicial  mind, 
and  determine  \\helher,  on  ihe  evidence 
adduced,  the  custom  of  pre-emption  has  been 
proved  lo  exist  in  the  locality  in  which  U  is 
sought  to  enforce  it  in  the  present  suiu 


The  8lh  May  1S68. 

Present: 

The  Hon'ble  I..  S.  Jackson  and  Dwaika- 
nath  Milter,  Judges, 

Sales  under  Section  no,  Act  X.,  1859,  and  Act 
XI.  of  1859 — Fraud— Jurisdiction. 

Case  No.  2322  of  1867. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Beerlhoom,  dated  the  toth 
August  i86yy  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District^ 
dated  the  i^th  August  1866, 

Joy  Doorga  Debia  and  others  (Plaintiffs), 

Appellants, 

versus 

Gopal  Chunder  Banerjee  and  others 
(Defendants),  Respondents, 

Bahoos  Romesh  Chunder  Mitter  and    Chun^ 
der  Madhuh  Ghose  for  Appellants. 
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Mr,  R.  T,  Allan  and  Baboos  Ashootosh 
ChaiUrjee,  Kishen  Succa  Mookerjee^ 
Atoite  Lall  Mookerjee,  Rajendronath 
Misser,  and  Khettur  Mohun  Mookerjee 
for  Respondents. 

A  sale  under  Section  i  lo.  Act  X.  of  1S59,  though  con- 
ducted under  the  rules  in  force  for  the  sale  of  estates  for 
the  recovery  of  demands  recoverable  by  the  same  pro- 
cess as  arrears  of  land-revenue,  does  not  entail  all  the 
conseouences  and  effect  of  a  sale  under  Act  XI .  of  1859. 

A  saJe  by  order  of  a  Revenue  Court  can  be  set  aside 
by  a  decree  of  a  Civil  Court,  even  if  held  directly 
under  Act  XI.  of  1859. 

yackson,  y, — We  think  in  this  case  that  the 
Courts  below  were  in  error  in  holding  that  the 
suit  was  not  cognizable  in  the  Civil  Court. 
It  was  supposed  in  both  those  Courts  that  the 
sale  impeached  by  the  plaintiff  was  one 
which  had  taken  place  under  Act  XI.  of  1859, 
and  that  the  suit  could  not  be  instituted 
otherwise  than  in  accordance  with  the  provi- 
sions of  Section  33  of  that  Act.  * 

This  appears  to  be  a  mistake.  The  sale, 
we  find,  took  place  under  Section  no  of 
Act  X.  of  1859,  and  by  the  last  Clause  of 
that  Section  it  is  provided  that,  if  the 
property  against  which  execution  is  applied 
for  '*  be  an  estate  or  a  share  of  an  estate,  it 
"shall  be  sold  under  the  rules  in  force  for 
•'the  sale  of  the  estates  for  the  recovery  of 
"demands  recoverable  by  the  same  process 
"as  arrears  of  land-revenue." 

This,  it  appears  to  us,  only  provides 
for  the  mode  of  procedure  under  which  the 
sale  should  take  place,  and  does  not  entail  all 
the  consequences  and  all  the  effect  of  a  sale 
made  under  Act  XI.  of  1859  for  arrears  of 
revenue  or  other  Government  demands. 

This  suit  in  point  of  form  was  a  suit  to  set 
aside  the  sale  in  the  Collector's  Court,  There 
is  authority  for  the  opinion  that  a  sale  by 
order  of  a  Revenue  Court  can  be  set  aside 
by  a  decree  of  the  Civil  Court  upon 
the  ground  of  fraud ;  this  matter  having 
been  directly  ruled  by  a  decision  of  the  Full 
Bench  in  the  case  of  Nilmonee  Bunnick,  to 
be  found  in  5  Weekly  Reporter,  page  20, 
Act  X.  Rulings. 

Even,  however,  if  the  sale  had  been  directly 
under  Act  XI.  of  1859,  ^^^  plaintiff  would 
not  have  been  debarred  from  the  remedy 
which  she  substantially  sees  in  the  suit.  (See 
Sutherland's  Privy  Council  Judgments,  Nowab 
Sidhee  Nazir  All  Khan  versus  Ojoodhya 
Ram  Khan).*  There  can  be  no  doubt  that 
what  the  plaintiff  sought  was  to  unmask  a 
fraud  or  a  series  of  frauds  by  which  her  pro- 

•  Also  5  W.  R.,  Privy  Council,  83. 


perty  was  attached  and  sold  in  execution  of  a 
decree  for  rent,  which  decree  had  been  previ- 
ously SHtisfied,  and  und^r  which  sale  the 
property  had  passed  into  the  hands  of  the 
co-sharers;  and  it  might  fairly  be  taken  as 
the  object  of  the  suit  to  compel  a  reconvey- 
ance of  the  property  to  the  defrauded  owner. 
In  any  point  of  view,  therefore,  it  appears 
to  us  that  the  plaintiff,  if  she  can  make  out 
such  a  case  as  that  set  up  in  the  plaint, 
would  be  entitled  to  relief  as  against  the 
defendants. 

We  are  not  precisely  informed  what  was 
the  nature  of  the  arrears  for  which  the  de- 
cree went  against  the  plaintiff.  It  is  said 
to  have  been  an  arrear  of  allowance  in  the 
nature  of  malikana^  payable  by  the  plaintiff 
as  the  owner  of  a  zemindary  in  respect  of 
some  lakheraj  land  situated  within  the 
limits  thereof,  and  formerly  resumed  from  a 
holder  represented  by  the  plaintiff  in  the 
Act  X.  suit,  and  for  which  the  allowance  in 
question  was  payable  under  the  settlement 
concluded  in  1793.  If  so,  it  is  not  clear 
whether  the  suit  was  properly  cognizable  in 
the  Collector's  Court  at  all.  If  it  is  not, 
then  the  sale  was  made  without  jurisdiction, 
and  cannot  be  supported.  This  must  be 
one  of  the  points  on  which  the  suit  will  have 
to  be  tried  on  the  merits,  for  which  purpose 
it  must  be  sent  back  to  the  Lower  Appellate 
Court. 

The  decision  of  that  Court  is  set  aside,  and 
the  case  must  be  remitted  for  a  new  trial. 


The  8th  May  1868. 
Present  : 

The  Hon'ble  O.  Loch  and  C.  Hobhouse, 

yudges. 

Limited  Liability  Companies  Act— Act  X.   of 
1866— Membership— Contribution. 

Cases  Nos.  594  and  595  of  1867. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Recorder  of  Rangoon^  dated  the 
i6th  yune  1867, 

Mr.  James  Cotton  and  another.  Appellants, 

versus 

The  Pegu  Saw  Mills  Company, 
Respondents. 
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The  Advocate- General  and  Mr,  H,  A, 
Gray  and  Bahoo  Romanath  Bose  for 
Appellants. 

Mr,  R,  V,  Doyne  for  Respondents. 

In  June  1865  was  projected  the  Pegu  Saw  Mills  Com- 
pany, Limited,  appellants  being-  amongst  the  projectors, 
and  having  signed  the  Prospectus  and  entered  their 
names  in  a  Hst  (attached  to  the  Prospectus)  of  intending 
shareholders,  each  to  a  specified  extent;  their  names  were 
also  entered,  as  such  shareholders,  in  the  registration  of 
the  Company  under  Act  X.  of  1866.  In  January  1867, 
certain  contributors  (amongst  whom  appellants  were 
not)  and  certain  creditors  applied  to  the  Recorder  of  ' 
Rangoon,  under  Clauses  4  and  5,  Section  101,  to  have  the  ' 
Company  wound  up  and  an  official  liquidator  appointed.  \ 
A  liquidator  having  been  appointed,  he  applied  to  the 
Court  to  call  lipon  each  of  the  contributors,  named  in  a 
list  which  he  presented,  io '  pay  up  his  contribution. 
Accordingly,  the  Recorder  declared  the  appellants  to  be 
contributones,  and  directed  each  of  them  to  pay  the 
amounLappearing  against  his  name. 

Held  that  this  was  a  suit  by  the  official  liquidator 
to  have  appellants  declared  contributories,  and  an  ap- 
peal, therefore,  lies  from  the  Recorder's  decision  so  de- 
claring them. 

Held  that  the  liability  under  Sections  6,  ii,  iS,  22, 
36,  and  37  of  a  registered  shareholder,  as  member  of  a 
Company,  to  contribute,  is  2,primd'facie  liability  only ;  it 
being  open  to  him  to  show  that,  although  his  name  is 
in  the  register,  yet  he  did  not  agree  to  become  a  mem- 
ber ;  andthat,  as  appellants  were  not  cognizant  of  (much 
less  did  they  assent  to)  the  registration  of  their  names 
as  shareholders,  whilst  they  refused  to  receive  any  shares 
or  pay  up  anjy  calls  or  deposits,  the  sole  step  taken  by 
them  of  joinm^  others  in  putting  forth  the  Prospectus 
and  affixing  their  names  therein  to  a  certain  number  of 
shares  cannot  be  said  to  be  an  agreement  to  become 
members  of  the  Company,  and  so  they  are  not  contri- 
butories. 

Hohhouse,  J, — The  papers  on  the  record  \ 
before  us  show  that,  some  time  in  June  of  the 
year  1865,  a  Company,  styled  the  "Pegu 
Saw  Mills  Company,  Limited,"  was  pro- 
jected. We  have  not  the  Prospectus  nor  the  I 
names  of  all  the  projectors  before  us,  but  it 
is  admitted  by  the  learned  Advocate-General 
on  behalf  of  the  appellants  that  these 
persons  signed  the  Prospectus,  and  were 
amongst  the  projectors  of  the  Company; 
that  they  entered  their  names  in  a  list  which 
was  attached  to  the  Prospectus  as  intending 
shareholders  in  the  Company,  each  to  the 
extent  of  10  shares  of  500  rupees,  represent- 
ing in  each  case  an  intended  contribution  of 
Rupees  5,000;  and  that  their  names  were 
entered  as  such  shareholders  in  the  regis- 
tration made  of  the  Company  under  the 
provisions  of  Aft  X.  of  1866. 

These  preliminary  facts  admitted,  it  next 
appears  on  the  record  that,  on  the  19th 
January  1867,  certain  contributors  (amongst 
whom  appellants  were  not)  and  creditors 
of  the  Company  applied,  under  Section  10 1, 
Clauses  4  and  5,  of  Act  X.  of  1866,  to  the 
learned  Recorder  of  Rangoon  to  have  the 


Company  wound  up  under,  an  official  liqui- 
dator, on  the  ground  that  large  debts  had 
been  incurred  on  behalf  of  the  Company — 
debts  which  the  Company  was  unable  to 
meet  by  reason  that  a  large  number  of  con- 
tributories to  the  Company  had  refused  to 
pay  up  the  calls  due  on  their  shares. 

On  the  25th  February  1867,  the  official 
liquidator  was  appointed;  and,  on  the  nth 
April  following,  this  gentleman  applied  to 
the  Court  of  the  learned  Recorder,  present- 
ing a  list  (Exhibit  A)  of  contributories  to 
the  Company,  showing  the  name  of  each 
contributor  and  the  amount  of  his  contribu- 
tion, and  praying  that  the  Court  would  call 
upon  each  contributor  to  pay  up. 

This  list  contained  the  names  of  Cotton 
and  Balthazar,  ^he  appellants  before  us,  as 
shareholders,  each  to  the  extent  of  Rupees 
5^00,  and  was  sworn  to  be  a  correct  list  as 
drawn  up  from  the  books  and  papers  of  the 
Company. 

The  application  of  the  official  liquidator 
was  entered  as  a  miscellaneous  civil  suit, 
No.  23  of  1867,  and  was  heard  as  such  in 
the  presence  of  appellants  on  the  nth  and 
1 8th  May  1867;  and  on  these  two  dates  re- 
spectively the  official  liquidator  swore  that 
the  debts  of  the  Company,  as  by  Exhibit  B, 
amounted  to  Rupees  1,31,284-13-5,  and  the 
Registrar  swore  that  the  official  raemoran- 
dum  of  the  association  of  the  Company  had 
been  duly  registered  by  seven  certain  share- 
holders of  the  Company,  amongst  whom  ap- 
pellants, it  may  incidentally  be  said,  were 
not. 

At  the  hearing  of  the  case,  appellants  ob- 
jected that  they  were  not  liable  as  contribu- 
tories, because  they  had  not  signed  the  me- 
morandum of  association,  nor  had  they  made 
any  application  for  shares,  nor  had  th'cy  re- 
ceived any  allotment  of  shares,  nor  had'they 
paid  any  deposit  on  shares;  and,  further,  be- 
cause misrepresentations  had  been  made  to 
them  as  to  the  position  and  prospects  of  the 
Company. 

This  last  objection,  it  may  here  be  re- 
marked, is  abandoned  by  the  learned  Advo- 
cate-General in  appeal,  inasmuch  as  he 
admits  that  appellants  did  not  attempt  to 
establish  the  fact  on  which  it  is  based  in  the 
Court  below.     - 

On  the  29th  May  1867,  the  learned  Re- 
corder delivered  judgment  to  the  following 
effect :—  * 

He  held  that,  though  every  formality  of 
law  had  been  neglected  in  the  "foundation 
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of  the  Company,  yet  that,  inasmuch  as  it 
had  been  registered  under  Section  37  of 
the  Act,  it  was  not  an  abortive  Company, 
but  had  been  in  existence;  and,  as  regards 
appellants,  be  further  held  that  they  had  en- 
tered their  names  as  shareholders  in  the  Pro- 
spectus of  the  27th  Februar}  1866;  that  this 
was  equivalent  to  an  application  for  shares 
on  their  part;  that  they  had  actively  en- 
gaged and  been  treated  as  shareholders ;  and 
that  so,  whether  they  were  shareholders  or 
not,  and  whether  they  were  properly  described 
in  the  register  or  not,  and  though  no  scrip 
had  been  issued,  and  though  their  acts  had 
not  been  attended  by  the  requisite  formali- 
ties, and  that,  whether  they  had  subscribed 
or  paid  for  shares  or  not,  still  they  were  liable 
to  be  treated  as  contributories,  and  the  learn- 
ed Recorder  declared  them  to  be  contribu- 
tories, and  directed  that  a  list  should  be 
prepared  showing  the  name  of  each  contri- 
butor and  the  amount  of  his  liability. 

On  the  15th  June  1867,  the  lists  were 
filed  before  the  Court  in  the  presence  of  all 
parties,  and  the  appellants  before  us  were 
declared  formally  liable ;  and  on  the  appli- 
cation of  the  official  liquidator,  under 
date  the  24th  June  1867,  the  learned  Re- 
corder, under  date  the  26th  June  1867, 
directed  that  appellants  should  each  of  them 
paj  to  the  official  liquidator,  on  or  before 
the  8th  July  1867,  the  sum  appearing 
against  his  name,  /'.  e.y  in  each  case  the  sum 
of  Rupees  5,000. 

Execution  was  taken  out  by  the  official 
liquidator  for  the  recovery  of  the  said  sum, 
but  has  apparently  been  stayed  pending 
appeal. 

It  is  against  the  judgment  and  order 
above  mentioned  that  the  appeals  before  us 
are  preferred,  and  a  preliminary  objection  is 
taken  by  the  learned  Counsel,  I\Ir.  Doyne, 
for  respondent,  that  no  appeal  lies  to  this 
Conft  at  all. 

By  Section  27,  Act  XXI.  of  1863,  »t  is 
declared  that  ''in  all  suits  heard  and  deter- 
**  mined  by  the  Recorder  (of  Rangoon) 
"  under  this  Act,  in  which  the  amount  or 
"  value  of  the  suit  shall  exceed  3,000  rupees, 
and  be  less  than  10,000  rupees,  an  appeal 
shall  lie  to  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal." 

By  Section  119  of  the  Indian  Companies 
Act,  it  is  enacted  that,  "as  soon  as  may  be 
*'  after  making  an  order  for  winding  up  the 
"  Company,  the  Court  shall  settle  a  list  of 
"  contributories/' 


If 


« 
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By  Section  122  of  the  same  Act,  it  is 
enacted  that  "  the  Court  may  at  any  time, 
"  after  making  an  order  for  winding  up  the 
"  Company,  make  an  order  on  any  contribu- 
'*tory,  for  the  time  being  settled  in  the  list 
"of  contributories  directing  payment  to  be 
"made  of  any  moneys  due  from  him  to 
"  the  Company." 

By  Section  141  of  the  same  Act  it  is  enact- 
ed that  "  appeals  from  any  order  or  deci- 
"sion  made  or  given  in  the  matter  of  the 
"  winding  up  of  a  Company  by  the  Court  may 
"  be  had  in  the  same  manner  and  subject  to 
"  the  same  conditions  in  and  subject  to  which 
"appeals  may  be  had  from  any  orders  or 
"decisions  of  the  same  Court  in  cases  within 
"  its  ordinary  jurisdiction." 

The  appeal  in  this  case  is  not,  as  I  under- 
stand it,  an  appeal  against  the  order  of  the 
learned  Recorder  of  the  26th  June  1867, 
which  directed  appellants  to  pay  a  certain 
sum  to  respondent,  but  is  an  appeal  against 
the  judgment  of  the  learned  Recorder  of  the 
29th  May,  or  perhaps  of  the  15th  June  1867, 
which  determined  that  appellants  7vcre  con- 
tributor Us  to  the  Company, 

The  order  directing  appellants  to  pay  a 
certain  sum  on  the  particular  amounts  of 
their  contribution  is,  in  fact,  nothing  more 
than  a  necessary  sequence  to  that  judgment 
which  determined  that  appellants  were  con- 
tributories, and  this  order  must,  of  course, 
stand  or  fall  with  the  judgment  which  pre- 
ceded it,  and  the  only  question,  therefore, 
for  us  to  determine  is  whether  or  not  that 
judgment  is  of  the  nature  of  a  decision  of  the 
Court  of  the  learned  Recorder  of  Rangoon 
in  a  suit  within  the  ordinary  jurisdiction  of 
that  Court,  and  in  a  suit  in  which  the  amount 
or  value  exceeded  3,000  rupees,  and  was  less 
than  10,000  rupees. 

The  amount  in  regard  to  which  the  learn- 
ed Recorder  has  come  to  a  determination  is, 
admittedly,  in  the  case  of  each  appellant,  the 
sum  of  Rupees  5,000,  and  the  judgment  is, 
in  our  opinion,  in  the  nature  of  a  decision 
of  the  same  Court  in  a  case  within  its  ordi- 
nary' jurisdiction. 

There  was  what  was  in  fact,  and  what  was 
treated  as  a  suit  by  the  official  liquidator 
against  appellants  to  have  them  declared 
contributories,  and  to  recover  certain  sums  of 
money  exceeding  3,000  rupees  and  not  exceed- 
ing 10,000  rupees  from  them  as  such  contri- 
butories, and  the  Court  has  heard  and  deter- 
mined such  suit,  and  an  appeal,  therefore, 
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does,  in  our  opinion,  under  the  provisions  of 
the  law  above  quoted,  lie  from  the  Court's 
decision. 

The  question,  then,  now  is,  whether,  ap- 
pellants are  or  are  not  contributories. 

Mr.  Doyne,  for  respondent,  contends  that 
the  Company  was  not  an  abortive,  but  an 
existing  Company,  and  that  appellants  ei- 
ther by  their  acts  or  omissions  constituted 
themselves  contributories  to  it;  that  they 
signed  the  Prospectus  and  entered  their 
names  in  such  as  shareholders  for  a  speci- 
fied number  of  shares ;  that  they  were  re- 
gistered as  shareholders ;  that  they  have  al- 
lowed their  names  to  remain  in  such  regis- 1 
ter;  that  they  do  not  show  that  their  names 
were  registered  improperly ;  and  that  such 
registration,  following  upon  the  acts  of  ap- 
pellants precedent  thereto,  and  not  annulled 
by  any  acts  subsequent  thereto,  concludes  I 
appellants  as  contributories,  appellants  hav- 
ing, in  fact,  held  themselves  out  to  the  world 
as  shareholders,  and  having  thus  induced 
the  creditors  of  the  Company  to  advance 
money  on  their  (appellants')  credit. 

The  learned  Counsel  did  not  cite  any 
rulings  of  the  Courts  in  support  of  this 
contention. 

On  the  other  hand,  the  learned  Advocate- 
General  contended  that  appellants  were  not 
contributories ;  that  their  acts  in  signing 
the  Prospectus  and  in  entering  their  names 
as  shareholders  for  a  certain  specified  num- 
ber of  shares  were  evidence  merely  of  an  in- 
tention to  become  shareholders,  and  not  of 
having  actually  become  shareholders  ;  that 
the  registration  was  not  shown  to  have  been 
effected  with  their  knowledge  or  assent ;  that 
neither  did  they  apply  for  shares  nor  were 
shares  allotted  to  them ;  that  they  paid  no 
deposit  and  answered  no  call;  and  that,  on  the 
contrary,  when  calls  were  made,  they  de- 
clined to  pay  up,  pleading  non-acceptance  of 
any  shares  ;  and  so  that,  under  numerous 
rulings  of  the  Couits  at  home,  to  which  the 
learned  Advocate- General  referred  at  length, 
his  clients  could  not  be  considered  as  contri- 
butories under  the  Act. 

The  facts  appearing  on  the  record  seem  to 
us  to  show  conclusively  that  the  Company 
was  not  an  abortive,  but  an  actually  existing 
Company — a  Company  that  was  actually 
formed  by  an  association  of  individuals ;  for 
premises  were  purchased,  works  were  set  up, 
shares  or  calls  thereon  were  paid  up,  legis- 
tration,  i.  e,,  incorporation,  was  duly  effected  ; 
the   Company  was  at  work  for  about  two 


years,  and,  on  the  credit  of  the  business  and 
of  the  shareholders,  moneys  were  lent,  and 
debts  incurred,  to  the  extent  of  somethfiig 
over  1,31,000  rupees. 

The  Company,  then,  was  not,  in  our  opi- 
nion, what  is  technically  called  an  abortive 
Company ;  and  then  the  facts  that  are  admit- 
ted on  either  side  are  these,  viz.,  that  appel- 
lants signed  the  Prospectus,  signed  on  that 
Prospectus  their  names  as  shareholders,  each 
for  a  specified  number  of  shares  were  regis- 
tered as  such  shareholders,  and  made  no 
attempt  to  expunge  such  registration;  bat  that, 
on  the  other  hand,  appellants  were  not  cog- 
nizant of,  and  did  not  assent  to,  such  regis- 
tration ;  that  no  shares  were  accepted  bj 
them ;  that  no  deposits  were  made  by  them  ; 
that  they  refused  to  accept  shares  or  to  pay 
calls  on  shares ;  and  that,  though  they  took  a 
part  in  setting  up,  they  took  no  part  at  all  in 
the  business  of  the  Company. 

It  is  upon  these  facts  that  the  question  of 
contributorship  or  the  contrary  arises,  and  has 
to  be  determined. 

Sections  6,  11,  18,  22,  36,  and  37  of  the 
Companies  Act,  read  together,  seem  to  me  to 
declare  that  every  person  whose  name  has 
been  duly  registered  as  a  shareholder  of  a 
Company,  and  whose  name  is  on  the  register 
at  the  time  of  winding  up,  is  a  present  mem- 
ber of  the  Company,  who  has,  until  the 
contrary  is  shown,  agreed  to  be  a  member, 
and  who  is,  therefore,  liable  as  a  member  to 
contribute  to  assets  to  an  amount  sufficient 
to  pay  the  debts  and  liabilities  of  the 
Company,  &c. 

But  this  liability  is  a  primd-facie  liability 
only,  and  it  is,  it  seems  to  me,  at  all  times 
open  to  a  registered  member  to  show  that, 
though  his  name  is  in  the  register,  yet  that, 
in  fact,  he  did  not  agree  to  become  a  member 
of  the  Company. 

Now,  in  the  case  before  us,  Mr.  Doyne, 
for  respondent,  contends  that  appellants  did 
agree  to  become  members  when  they  signed 
the  Prospectus  and  entered  their  names  there- 
on as  shareholders  for  specified  shares. 

But  the  learned  Advocate-General,  for  ap- 
pellants, contends  that  this  was  no  agreement, 
but  only  an  expression  of  an  intention 
towards  such  agreement;  and  that  the  fact 
of  the  non-acceptance  and  non-delivery  of 
shares,  of  the  non-payment  of  calls  or  de- 
posits, and  of  the  not  taking  any  part  in  the 
business  of  the  Company,  are  evidence  in  lav 
of  the  non-existence  of  any  agreement  of 
membership,  and  so  of  non-contributorship. 
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After  giving    the    best    attention   in   my 
power  to  this  point  of  law,  and   consulting  , 
the    authorities    upon  it,    I    think   that   the 
weight  of  those  authorities  is  with  the  learn-  | 
ed  Advocate-General. 

I  find,  in  the  first  instance,  no  authorities 
in  support  of  the  thesis  laid  down  by  the 
learned  Recorder  that  the  mere  entry  in  a 
Prospectus  of  a  Company  of  the  names  of 
certain  persons  as  intending  shareholders  is 
equivalent  to  an  application  for  shares  on  the 
part  of  such  person,  and  I  do  not  find  on 
the  record  any  evidence  of  the  fact  found 
by  the  learned  Recorder,  that  the  appellants 
were  actively  engaged  as  shareholders  of 
the  Company. 

And  1  find,  on  the  contrary,  that,  whilst 
appellants  are  not  shown  to  have  been  cog- 
nizant of,  much  less  to  have  given  their 
assent  to,  the  registration  of  their  names  as 
shareholders,  and  whilst  it  is  admitted  that 
appellants  refused  to  receive  any  shares  or 
to  pay  up  any  calls  or  deposits,  and  had  no 
shares  allotted  to  them,  the  only  step  taken 
by  appellants  in  the  matter  of  the  Company 
was  their  joining  with  others  in  putting 
forth  the  Prospectus  of  the  Company,  and 
affixing  their  names  in  that  Prospectus  to  a 
certain  number  of  shares ;  and  the  facts  being 
so,  I  think  that  appellants  cannot  be  said  to 
have  agreed  to  become  members  of  the  Com- 
pany, and  so  are  not  contributories. 

The  learned  Recorder  has  relied  on  certain 
doctrines  which  are  to  be  found  in  Lindley's 
treatise  on  the  Law  of  Partnership,  and  they 
are  these  : — 

On  the  subject  of  contributories  the  learned 
author  remarks  (Edition  1863)  as  follows  : 
••  Those,"  he  writes, "  who,  when  a  petition  for 
'*  the  winding  up  a  Company  is  presented,  are 
shareholders  in  that  Company,  or  are  estop- 
ped from  denying  that  ihey  are  so,  are  also 
'*  contributories  in  it,  unless  they  can  show 
"  good  reason  to  the  contrary.  It  is  wholly 
"  immaterial  whether  they  are  not  pro- 
"  perly  described  in  the  Company's  regis- 
"  ter  as  shareholders,  or  whether  they  are  or 
"  are  not  shareholders  in  the  strict  sense  of 
*'the  term,  and  as  such  liable  to  credit- 
•*  ors." — Page  1087. 

And  again :  ''  These  cases  are  sufficient 
"  to  show  that,  where  a  person  has  acted  and 
"  been  treated  as  a  shareholder,  he  will  be  a 
*'  contributory,  notwithstanding  the  non-ob- 
"  servance  of  those  formalities  which,  accord- 
"  ing  to  the  strict  letter  of  the  Company's 
''  deed|  must  be  complied  with  before  a  person 
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is  entitled  to  share  profits  or  enjoy  the 
other  rights  or  privileges  of  a  shareholder." 
-Page  1089. 

And  again :  "  It  follows  from  the  defini- 
tion of  the  word  *  contributories'  that  it  is 
by  no  means  essential  that  a  person  should 
be,  or  ever  have  been,  a  shareholder,  in 
order  that  he  may  be  a  contributory.  If  he 
is  bound  to  the  Company  to  take  shares  in 
it,  that  is  sufficient  to  fix  him  as  a  contri- 
butory."— Page  1 1 1 1. 
And  again :  **  From  a  review  of  the  cases, 
relating  to  the  winding  up  of  the  abortive 
Companies,  it  therefore  appears  : — 

'*  ist. — That  if  persons  are  actively  en- 
gaged in  forming  a  Company,  if  they  act 
as  a  body,  and,  as  a  body,  incur  debts  for 
which  they  are  liable,  if  not  directly,  at  all 
events  as  between  each  other,  then  they 
form  a  Company  or  Association  which  may 
be  wound  up,  and,  on  its  winding  up,  they 
will  be  contributories,  whether  they  have 
actually  subscribed  for  shares  or  not. 
"  2 fid. — That  persons  who,  without  being 
actually  engaged  in  forming  a  Company, 
agree,  not  only  to  take  shares  in  it,  but  also 
to  share  the  expenses  incurred  in  forming 
the  Company,  are,  on  its  winding  up,  liable 
to  be  made  contributories. 

"  j/'</. — That  persons  who  agree  to  take 
"  shares  in  a  Company  in  the  process  of  form- 
"  ation,  and  afterwards  formed,  as  project- 
*'  ed,  are,  in  the  winding  up  of  that  Company, 
"  liable  to  be  made  contributories,  although 
"  they  never  actually  became  shareholders  in 
"  it." — Pages  1123  and  1124. 

These  are  the  passages  in  Lindlcy  on  which 
the  learned  Recorder  relies,  though  he  has 
not  quoted  them  so  much  at  length. 

I  will  first  take  the  two  passages  in  pages 
10S7  and  1089,  and,  for  the  purposes  of  the 
argument,  I  will  assume  that  appellants  "  are 
shareholders,  or  are  estopped  from  denying 
that  ihey  are  so,"  but  1  would  then  remark 
that  the  shareholders  will,  in  the  words  of 
the  learned  author,  yet  only  be  contributories, 
until  they  can  show  good  reason  to  the 
contrary. 

I  then  remark  that,  in  all  the  cases  cited 
in  pages  1088 — 1090,  the  shareholders,  who 
were  held  to  be  contributories,  had  gone  far 
beyond  the  present  appellants  in  their  acts. 
They  had  bought  shares,  had  had  those  shares 
transferred  to  them,  had  paid  up  and  had 
received  dividends  in  them,  as  in  Strafford's, 
Saunderson's,  and  Gordon's  cases;  or  they 
had  availed  themselves  of  the  privileges  of  the 
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Company,  as  in  Maguire's  case ;  so  that,  even 
assuming  appellants  to  have  been  share- 
holders, I  think  that  the  doctrines  laid  down 
by  Lindley  at  pages  1087  and  1089  have  no 
application. 

I  will  next  examine  the  doctrines  to  be 
found  at  pages  iiii  and  11 23,  and  I  will 
assume,  for  the  purposes  of  the  argument  in 
this  case,  that  the  doctrine  applied  at  page 
1 1 23  to  abortive  Companies  applies  also  to 
Companies  such  as  this  before  us,  which  was 
a  completely  formed  Company,  and  the  doc- 
trine seems  to  me  to  turn  wholly  on  the  fact 
as  to  whether  or  not  the  person  sought  to  be 
made  a  contributory  was  or  was  not  bound 
to  take  shares,  and  did  or  did  not  agree  to 
take  such  shares. 

And  here,  again,  I  find  that,  in  all  the 
cases  cited  by  Lindley,  the  persons  who  were 
held  to  be  cohtributories  went  far  beyond  the 
present  appellants  in  their  acts.  They  ap- 
plied for,  paid  up  for,  and  were  allotted 
shares,  as  in  Gilland's,  Hawkin's,  Black- 
borne's,  Sharper's,  and  Mansfield's  cases ;  or 
applied  only  for  shares,  as  in  Burton's  case; 
or  agreed  to  take  them,  as  in  Bird's  case 
(pages  IIII  and  1 1 1 3) ;  or  they  agreed  to 
share  expenses,  •  paid  expenses,  accepted 
shares,  or  agreed  to  take  them,  as  in  the 
cases  cited  at  pages  11 21 — 11 23. 

So  that  here,  again,  I  am  of  opinion  that 
the  doctrines  relied  on  by  the  learned  Re- 
corder have  no  applicability  to  the  case 
before  us. 

Having  thus  disposed  of  the  grounds  on 
which  the  learned  Recorder  found  appellants 
liable  as  contributors,  I  believe  I  can  state 
in  a  very  few  words  my  own  reasons  for  con- 
sidering that  appellants  are  not  contributories. 

I  find  that  appellants'  names  were  and  are 
still  entered  in  the  register  of  members  of 
the  Company,  and  I  think,  as  I  have  indicat- 
ed above,  that  appellants  must,  by  reason  of 
this  entry,  be  deemed  to  be  members,  unless 
and  until  they  show  that  they  are  not  share- 
holders. 

It  is  then  contended  that  appellants  are 
not  shareholders ;  because,  although  they 
signed  the  Prospectus,  they  did,  in  fact,  refuse 
to  become,  and  did  not  become,  shareholders, 
inasmuch  as  admittedly  they  refused  to  ac- 
cept any  shares  or  to  pay  any  ca41s  or  de- 
posits, and  had  no  shares  allotted  to  them. 

The  mere  putting  forth  of  a  Prospectus 
and  affixing  their  names  as  intending  share- 
holders cannot,  in  my  opinion,  as  contended 


for  by  Mr.  Doyne  for  respondent,  be  con- 
strued into  an  agreement  entered  into  by 
appellants  to  take  shares,  and  it  is  quite 
clear,  I  think,  as  I  have  shown  above,  that 
appellants  are  not  shareholders  within  the 
meaning  of  Dudley's  definition  and  prece- 
dents at  pages  1087  to  1089  of  his  book,  or 
persons  who,  without  being  shareholders, 
are  yet  bound  to  take  shares  within  the 
principles  and  precedents  cited  by  Lindley 
at  pages  iiii  to  11 13. 

But  I  think  this  case  may  be  carried  fur- 
ther,  and  that,  under  the  cases  quoted  by 
Lindley  at  page  11 14,  el  seq.,  appel- 
lants clearly  cannot  be  held  to  be  contribn- 
tories. 

In  those  cases  shares  were  applied  for  and 
allotted,  as  in  Matthew's  case,  and  an  active 
part  taken  in  getting  up  the  Company,  as  in 
Carmichael's  case,  and  yet  the  persons  were 
held  not  to  be  contributories  ;  and  it  seems  to 
me  to  follow  that,  if  persons  were  held  not 
to  be  contributories,  who  had  gone  so  far  in 
their  acts  as  above  mentioned,  much  less  can 
these  persons  be  held  to  be  contributories, 
who  have  never  gone  so  far  in  their  acts, 
who  made  no  application  for  shares,  who 
received  no  allotment  of  shares,  who  took  no 
active  part  in  getting  up  the  Company,  and 
who,  on  the  contrary,  refused  to  accept  shares. 
or  to  pay  up  any  calls  or  deposits  on  them. 

I  am  of  opinion,  therefore,  that  the  judg- 
ment of  the  Court  below  should  be  set  aside, 
and  that  appellants  should  be  released  from 
contributorship,  with  costs  in  this  Conrt 
and  in  the  Court  below. 

Lochy  J, — 1  concur. 


.    The  9th  May  1868. 
Present  : 

The  Hon'ble  G.  Loch  and  £.  Jackson, 

yudges, 

Mortfi:afi:e  after  attachment—Section  240,  Act 

VIIL,  1859. 

Case  No.  348  of  1867. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Shahabadj  dated 
the  i6th  September  i86j. 

Munnoo  Lall  (Plaintiff),  Appellant^ 

versus 

Reet  Bhungan  Singh  and  others  (Defendants), 

Respondents. 
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Mr.  R.  F.  Doyne  and  Baboos  Unnoda 
Pershad  Banerjee^  Onookool  Chunder 
MookerjeCy  and  KaUe  Kishen  Seiu  for 
Appellant. 

T&e  AdvocaU-General  and  Baboos  Jug  go- 
danund  Mook^rjee^  Romesh  Chunder  Mit- 
tir,  and  Mohinee  Mo  hurt  Roy  for  Re- 
spondents. 

Held  by  Loch  and  E.  Jackson,  JJ.,  that  a 
mor^a^  of  any  kind  made  after  attachment  is 
such  an  alienatbn  as  is  contemplated  by  Section  340, 
Act  VIII.  of  1S59,  and  is  null  and  void. 

Held  also  by  Loch,  J.  (£".  Jackson,  ^.,  dissentient), 
that  such  alienation  is  null  and  void,  not  only  as 
a{[ainst  the  creditor  making  the  attachment,  but  also  in 
regard  to  the  whole  world. 

Locky  y, — The  suit  was  brought  to  re- 
cover die  amount  of  a  loan  with  interest 
made  by  the  plaintiff  to  Baboo  Reet  Bhungun 
Singh  under  a  bond,  dated  9th  October  1863, 
by  which  Mouzah  Shahpore,  the  property 
of  the  debtor^  was  mortgaged  as  security 
for  the  loan.  The  plaintiff  seeks  to  have 
this  property  sold  in  liquidation  of  his  claim, 
and  to  recover  any  balance  from  the  person 
or  other  prop^y  of  his  debtor. 

Reet  Bhungun  Singh  does  not  resist  the 
claim.  The  other  defendants  give  a  general 
answer  to  the  claim  that  the  mortgage  to 
plaintiff  is  of  no  effect,  as  the  property  was 
nnder  attachment  when  the  mortgage  was 
made.  Each  of  this  class  of  defendants 
lays  claim  to  portions  of  the  property  on 
special  grounds,  and  the  claim  of  each  may 
be  shortly  stated  as  follows  : — 

Jug  Munder  Dass  held  a  decree  for  money 
against  Reet  Bhungun,  bearing  date  3rd  De- 
cember 1850 — execution  was  taken  out, 
property  was  attached  on  4th  March  1859, 
and  sale- proceedings  were  about  to  be  car- 
ried out,  when  the  debtor  filed  a  kistbundee, 
dated  and  June  1859,  by  which  he  pledged 
Mouzah  Shahpore  as  security  for  the  debt. 
As  the  money  was  not  paid  according  to  the 
terms  of  the  kistbundee,  the  decree-holder 
attached  the  property  on  the  13th  March 
1863,  and  proceedings  to  bring  it  to  sale 
were  going  on,  when  the  debtor  agreed  to 
sell  a  4-annas  share  of  the  village  to  him  in 
liquidation  of  his  debt,  and  a  deed  of  sale 
to  that  effect  was  executed  on  the  9th  August 
1864. 

Jonessur  Dass  says  that  he  held  the  pro- 
perty on  a  zur-i-peshgee  lease,  bearing  date 
24th  July  i860,  for  Rupees  48,705  ;  that 
for  a  further  consideration  of  Rupees  40,400 ; 
he  obtained  a  conditional  sale  of  the  village 
on  28th  October  1862  ;  that  as  the  debtor 
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failed  to  pay  the  money,  he  served  a  notice 
upon  him  of  foreclosure,  dated  14th  August 
1863,  and  the  year  of  grace  having  expired, 
the  sale  had  become  final;  that  afterwards, 
out  of  consideration  to  the  debtor,  he  en- 
tered into  a  settlement  with  him,  by  which 
he  sold  5-annas  share  of  Shahpore  to  de- 
fendant by  a  deed  of  sale,  dated  9ih  August 
1864. 

Doorga  Dass  and  Bheemull  Dass  held 
a  decree  for  money  against  Reet  Bhungun 
Singh,  and  attached  the  property  of  the 
debtor,  who  pledged  Shahpore  as  security 
for  the  debt  on  7th  August  i860.  Further 
proceedings  were  taken  in  execution  in 
1863,  when  the  property,  on  12th  June  1863, 
was  attached  and  advertized  for  sale,  but 
these  proceedings,  as  slated  by  Baboo  Un- 
noda Pershad  Banerjee,  pleader  for  the  ap- 
pellant, were  struck  off  on  8ih  September 
1863.  Subsequently,  the  defendants  entered 
into  an  arrangement  with  the  debtor,  who, 
by  a  deed  of  sale,  dated  the  9th  August  1864, 
transferred  a  4-annas  share  of  the  village 
to  him. 

Lalla  Choonee  Lall  and  others  held  money- 
decrees  against  the  debtor  Reet  Bhungun, 
and  in  liquidation  of  their  claims  purchased 
1 2  annas  of  Mouzah  Shahpore  from  him  on 
9ih  August  1864.  They  had  not  taken  out 
execution  against  the  debtor. 

It  is  contended  before  us,  /rj/,  that,  if  the 
plaintiff's  mortgage  is  invalid  by  reason 
of  the  existence  of  an  attachment  in  execu- 
tion of  a  decree  when  it  was  made,  then 
for  the  same  reason  all  the  private  sales 
made  to  the  defendants  are  invalid. 

2nd.—h  is  urged  that  a  mortgage  of  the 
kind  made  to  the  plaintiff,  which  was  not 
a  usufructuary  mortgage,  nor  any  transfer 
of  possession,  but  merely  a  simple  security  for 
the  payment  of  the  debt,  was  not  an  aliena- 
tion which  would  be  void  by  reason  of  the 
existence  of  a  previous  attachment  at  the 
time  the  property  was  pledged. 

yj^ — It  is  urged  that  the  attachment  is 
good  only  in  favor  of  the  party  making  the 
attachment,  but  it  is  not  good  against  the 
whole  world.  Had  Jug  Munder  Dass  not 
attached  the  property,  Choonee  Lall  would  not 
have  been  in  a  position  to  raise  an  objection 
to  the  mortgage. 

^/;j, — AH  four  defendants  dealt  with  Reel 
Bhungun  as  if  he  were  competent  to  deal  with 
the  property.  Why  should  Reet  Bhungun 
have  been  incompetent  to  deal  with  plaint- 
iff? 
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1  concur  with  the  learned  Advocate- 
General  in  thinking  that  we  have  nothing 
to  do  with  the  defendant's  purchase.  We 
need  not  trouble  ourselves  to  pronounce  any 
opinion  as  to  their  validity,  whether  they 
are  or  are  not  so  by  reason  of  the  existing 
attachment.  We  have  only  to  deal  with 
the  plaintiff's  case,  and  to  determine  whether 
his  mortgage  is  valid,  and  enables  him  to 
sell  the  property  in  suit,  or  whether  it  is  an 
alienation  as  contemplated  by  Section  240 
of  Act  VIII.  of  1859,  and  whether  the 
attachment  extends  to  the  whole  world  or 
only  to  certain  persons. 

The  words  of  the  Section  run  thus: 
"After  any  attachment  shall  have  been 
"  made  by  actual  seizure,  or  by  written 
"order  as  aforesaid,  and  in  the  case  of 
"an  attachment  by  written  order,  after 
"  it  shall  have  been  duly  intimated  and 
"  made  known  in  manner  aforesaid,  any 
"  private  alienation  of  the  property  attached, 
"  whether  by  sale,  gift,  or  otherwise, 
"  during  the  continuance  of  the  attachment, 
"shall  be  null  and  void."  If,  then,  a  mort- 
gage after  attachment  is  such  an  aliena- 
tion as  is  contemplated  by  this  Section,  it 
is  null  and  void.  The  learned  Counsel 
for  the  appellant  admits  that  a  usufructu- 
ary mortgage  would  be  such  a  transfer 
of  possession  as  would  come  within  the 
meaning  of  this  Section,  and  would  be 
void.  What  is  the  effect  of  a  simple 
mortgage  ?  It  puts  a  burden  upon  the 
property,  and  renders  it  less  valuable  to 
the  attaching  creditor  than  it  was  before, 
and  it  in  a  measure  defeats  the  object  of 
an  attachment  which  is  to  have  the  proper- 
ty liable  to  sale  in  the  condition  it  was 
when  the  attachment  was  made.  Though 
there  is  no  transfer  of  possession,  there  is  a 
transfer  of  rights  and  interests  in  the  pro- 
perty to  the  injury  of  the  attaching  creditor. 
But  the  law  forbids  any  private  alienation  of 
the  property  attached,  whether  by  sale,  gift, 
or  otherwise.  The  word  **  otherwise  "  must 
be  explained  by  the  two  words  which  pre- 
ceded it.  If  a  usufructuary  mortgage  comes 
within  the  meaning  of  the  word  "  otherwise," 
why  not  a  transfer  of  rights  and  interests 
under  a  simple  mortgage  ? 

The  late  Sudder  Court,  in  a  case  reported 
at  page  102  of  the  Sudder  Decisions  for 
1859,  held  that  a  mortgage  after  attach- 
ment was  invalid.  It  is  not,  however,  clear 
from  that  judgment  what  was  the  exact 
nature  of  the  mortgage  in  that  case,  but 
it  appears  to  me  that  a  mortgage  of  any 


kind  is  an  alienation  to  a  certain  extent  of 
rights  and  interests  possessed  by  the  mort- 
gagor injurious  to  the  creditor;  and  I  think 
that,  when  once  the  property  has  come  into 
the  custody  of  the  law,-  the  debtor  can  do  no- 
thing with  it,  without  the  permission  of  the 
Court.  Once  it  is  attached,  the  property 
must  remain  in  the  condition  it  was  in  at  the 
lime  of  attachment,  unless,  by  permission  of 
the  Court,  the  debtor  be  allowed  to  make  ar* 
rangements  regarding  it  for  the  benefit  of 
creditors. 

Holding,  then,  the  opinion  that  a  mortgage 
of  any  kind  conies  within  the  meaning  of  the 
word  "  alienation,"  as  used  in  Section   240 
of  Act  VIII.,  we  have  now  to  consider  what 
is  the  effect  of  an  attachment  in  regard  to 
creditors  who  have  not  attached  the  property 
of  the   debtor.     Is  the  attachment  by  one 
creditor  good  for  the  protection  of  his  interests 
only,  or  does  it,  so  long  as  it  remains  in  force, 
protect  the  interests  of  other  creditors,  and 
render  any  alienation  of  the  property  invaTid 
as  against  them  also  ?     The  point  has,  I  may 
say,  been  determined  above.     Looking  at  the 
words  of  the  law,  it  appears  to  me  that  any 
alienation  of  property  after  and  while  under 
attachment  is  null  and  void.     Nothing  can 
make  such   alienation  good.  The  law  says : 
The  alienation  shall  he  null  and  void,  and 
it  does  not  limit  this  in  favor  of  the  credit- 
or making  the  attachment,  but  in  regard  to 
the  whole  world.      It  in  effect  says  that  such 
alienation  must  be  considered  as  if  it  had 
never  been  made.     If  this  be  a  correct  view 
of  the  law,  then  other  creditors  cannot   be 
affected  by  an  alienation  which  is  declared  bv 
law  to  have  no  existence.    Had  the  arrang^e- 
ment  with  plaintiff  been  entered  into  with  the 
permission  of  the  Court  after  hearing    any 
objections  the  attaching  creditor  might  have 
to  urge,  it  would  have  been  valid  ;  but    so 
long  as  the  attachment  is  in  force,  and  the 
property   in   the    custody  of    the    law,   the 
debtor  has  no  power  to  deal  with  it  in  any 
way,  but  must  leave  it  in  the  condition    it 
was  when  the  attachment  was  made.     Under 
this  view  of  the  law,  it  appears  to  me  that 
the  judgment  of  the  Lower  Court  must  be 
affirmed,   and  this   appeal   dismissed    with 
costs. 

Jacksotiy  J. — I  regret  that  I  am  obliged 
to  differ  from  my  learned  colleague  in  the 
view  which  he  would  take  of  Section  240.  Act 
VIII.  of  1859.  I  admit  that  the  words  of  that 
Section,  read  literally  and  taken  by  them- 
selves, are  sufficient  to  bear  out  the  view  ihat 
all   alienations  made    during  the   contina- 
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ance  of  an  attachment  are  null  and  void.  I 
concur  with  my  colleague  in  considering 
that  the  mortgage  to  the  plaintiff  was  an 
alienation  such  as  is  contemplated  by  that 
Section.  If  there  was  any  doubt  upon  the 
matter  the  action  taken  upon  the  mortgage 
in  this  very  suit  would  remove  that  doubt. 
The  plaintiff  by  this  very  suit  declares  that 
the  estate  in  question  was  to  some  extent 
alienated  to  him,  at  least  so  as  to  bar  any 
further  alienation  until  his  claim  against  its 
former  proprietor  was  satisfied.  But  admit- 
ting that  the  mortgage  to  the  plaintiff  was 
an  alienation,  I  am  of  opinion  that  such 
alienation  is,  under  Section  240,  Act  VIII.  of 
1859,  null  and  void  only  as  against  the 
decree-holder  who  moved  the  Court  to  make 
the  attachment,  and  as  respects  all  proceed- 
ings taken  by  such  decree-holder  under  the 
attachment.  If,  for  instance,  the  decree-hold- 
er who  had  caused  the  attachment  had  pro- 
ceeded to  sell,  the  purchaser  at  the  sale 
would  hold  superior  rights  to  the  mortgagee, 
and  the  mortgage  would,  as  respects  him,  have 
been  a  null  and  void  alienation.  Similarly,  if 
the  subsequent  sale  to  the  decree-holder  had 
been  made  under  Section  243,  Act  VIII.  of 
1859  through  the  Court,  the  alienation  to  the 
plaintiff  would  have  been  null  and  void  as  re- 
spects the  purchase  by  the  decree-holder. 

But  it  is  a  different  question  how  far  the 
attachment 'affects  a  subsequent  private  alie- 
nation by  the  debtor  in  favor  of  the  decree- 
holder.     I  am  inclined  to  think  that  the  attach- 
ment does  not  protect  any  such  subsequent 
private  contract.     By  attachment  it  has  been 
held  that  the  Court  takes  the  attached  estate 
into  its  own  custody.     But  I  think  that  it  does 
so  with  the  view  of  disposing  of  it  for  the 
benefit  of  the  decree-holder  in  the  mode  pre- 
scribed by  law ;  but  not  with  the  view  of  en- 
ablipg  the  debtor  and  decree-holder  to  make 
iheir    own    private    bargain    regarding    it. 
The  only  one  of  the  defendants  who  had  at- 
tached the  debtor's  estate  lost  all  benefit  from 
that  attachment  when  he  did  not  carry  on 
ibe  legal  mode  of  executing  his  decree  but 
entered  into    a    private    contract    with    the 
debtor,   and  alienations  which  would   have 
been  void,  if  he  had  proceeded  to  execute  his 
decree,  are  no  longer  void  if  he  fails  to  carry 
on  the  execution.     I  admit  the  point  of  law 
Is  a  difficult  one,  the  more  so  as  the  words  of 
the  Section  may  have  a  more  extended  mean- 
ing, and  there  is  the  fear  that  the  decree- 
holder  in  this  case  may  have  been  misled  by 
those  words.     I  shall  be  glad  if  the  question 
can  be  referred  to  a  Full  Bench  of  the  Court 
for  final  determination. 


The  9th  May  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Unregistered  deeds— Section  68,  Act  XVL,  1864. 

Case  No.  2395  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  2nd  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  loth  August  186 J, 
reversing  a  decision  passed  by  the  Moon^ 
siff  oj  that  District,  dated  the  24ih 
April  i86y, 

Gooroo  Dass  Dan  (Plaintiff),  Appellant, 

versus 

Kooshoom  Koomaree  Dossee  and  another 
(Defendants),  Respondents, 

Bahoos  Hem   Chunder  Banerjee  and  Issur 
Chunder  Chuckerbutty  for  Appellant. 

Baboo  Tarucknath  Dutt  for  Respondents. 

Under  Section  6S,  Act  XVI.  of  1864,  a  registered  deed 
of  sale  has  priority  over  an  unregistered  one  of  an  earlier 
date,  even  where  the  registry  was  optional. 

Kempy  7.— In  this  appeal,  there  are  two 
questions  for  decision,— /rx/,  whether  the 
special  appellant's  deed  of  sale,  or  that  of  the 
special  respondent,  is  to  prevail ;  and  second, 
whether  the  plaintiff's  vendor,  having  given 
over  possession  to  the  plaintiff  of  the  pro- 
perly sold,  could  re-convey  the  same  pro- 
perty  to  the  special  respondent. 

The  vendor  in  this  case  admits  the  sale 
to  the  special  respondent,  but  repudiates  the 
sale  to  the  special  appellant.  The  deed  of 
the  latter  is  of  prior  date  to  the  deed  of  the 
former,  but  the  deed  of  the  special  respond- 
ent  is  registered,  whereas  that  of  the  special 
appellant  is  not. 

The  case  is  governed  by  the  Registry  Act 
XVI  of  1864.  That  Act  came  into  opera- 
tTon  on  the  1st  of  January  1865.  The  value 
of  the  property  ^old  was  less  than  100  ru- 
pees.    Therefore,  under  Section  16  of  the 
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said  Act,  the  registry  was  optional.  The 
defendant's  deed  is  registered,  but  that  of 
the  plaintiff  is  not.  The  plaintiff  does  not, 
except  in  a  general  way,  allege  that  the 
defendant's  deed  is  not  authentic,  or  that  it 
was  obtained  by  fraud,  and  no  proof  of  such 
being  the  case  was  adduced.  Under  such 
circumstances,  the  deed  of  defendant  be- 
ing duly  registered,  it  must  have  priority 
over  the  deed  of  the  plaintiff,  which  relates 
to  the  same  property,  under  Section  68  of 
Act  XVI.  of  1864. 

The  Lower  Appellate  Court  did  not  find 
that  the  special  appellant  was  in  possession, 
and  from  the  fact  of  the  suit  of  the  special 
appellant,  who  was  plaintiff  below,  being  for 
confirmation  of  possession,  it  would  appear 
that  his  possession  was  not  an  admitted 
fact.  But  be  that  as  it  may,  the  deed  of  the 
special  respondent  being  registered,  and  that 
of  the  special  appellant  not  being  so,  the 
former  must  prevail.  To  rule  othervsise, 
would  be  to  frustrate  the  main  object  for 
which  the  Registration  Law  was  enacted. 

The  special  appeal  is  dismissed  with  costs 
and  interest. 

Jackson^  J. — I  also  think  that  this  appeal 
should  be  dismissed.  The  plaintiff  appears 
to  have  obtained  two  deeds  of  sale  from  Sree- 
kisto  Roy.  He  had  one  of  these  registered, 
but  he  did  not  register  the  other  because  it 
was  for  a  small  piece  of  land.  The  defendant 
subsequently  bought  the  same  piece  of  land 
from  Sreekisto  Roy,  and  had  his  deed  of  sale 
registered.  The  act  of  Sreekisto  Roy  was  a 
fraud,  and  is  probably  punishable  under  the 
Penal  Code ;  and  if  it  had  been  alleged  and 
found  that  the  defendant  was  a  party  to  the 
fraud,  I  think  the  Courts  ought  not  to  have 
given  effect  to  the  fraudulent  deed.  But  no 
fraud  on  the  part  of  the  defendant  has  been 
found  here,  and  it  can  hardly  be  said  that 
fraud  was  even  alleged  against  him.  Cer- 
tainly, there  is  no  statement  of  the  facts  on 
which  the  defendant  is  declared  to  have  been 
a  party  to  the  fraud.  Taking  the  case  then 
to  be,  as  to  which  of  two  innocent  purchasers 
is  to  have  the  preference.  Section  68  of  Act 
XVL  of  1864  is  conclusive  that  the  regis- 
tered deed  is  to  have  priority  over  the  un- 
registered deed.  Great  stress  was  placed  by 
the  appellant's  pleader  upon  the  fact  that  the 
plaintiff  had  held  possession  under  his  deed, 
though  it  was  not  registered.  That  can  only 
be  considered  on  the  question  whether  the 
defendant  acted  in  fraud,  A  long  un- 
disturbed possession  by  the  appellant  and 
knowledge  of  that  fact  by  the  subsequent  pur- 


chaser would  be  proof  of  his  having  acted 
fraudulently.  But  the  possession  in  this  case 
was,  as  stated  by  the  plaintiff,  only  recent; 
and  there  is  no  attempt  at  proof  that  the 
defendant  was  aware  of  that  possession.  On 
all  the  circumstances  of  the  case,  I  come  to 
the  conclusion  that  the  Lower  Appellate 
Court's  decision  was  correct. 


The  9th  May  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.   Clover, 

Judges. 

Minors—Certificates  under  Act  XL.  of  1858. 

Case  No.  95  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Dinagepore,  dated  the  ^Ih 
February  1868. 

Aman  Khan,  Appellanty 

versus 

Mussamut  Hoseena   Khatoon,    Respondent, 

Mr,  J,  S,   Rochfort  and    Baboo   Sretnaik 
Banerjee  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent. 

In  the  grant  of  a  certificate  under  Act  XL.  of  185S,  un- 
less under  peculiar  circumstances,  6tness  is  to  be  prefer- 
red to  mere  nearness  of  relationship. 

Glover y  J, — This  was  an  application  for  a 
certificate  under  Act  XL.  of  1858  for  the 
guardianship  of  a  minor  and  the  management 
of  his  property.  The  applicants  were  the 
boy's  sister  and  half-brother :  and  the  Judge, 
holding  the  former  to  be  nearer  of  kin,  ap- 
pointed her  to  the  office. 

It  appears  to  us  that  this  order  should  be 
set  aside.  The  Act  looks  to  fitness  as  well 
as  to  propinquity,  and  it  has  been  ruled  by 
this  Court  (vide  9  Weekly  Reporter,  334) 
that,  unless  under  peculiar  circumstances, 
fitness  is  to  be  preferred  to  mere  nearness  of 
I  relationship.    The  half-brother  of  this  minor 
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is  a  man  of  mature  age  and  the  manager  of 
the  joint-family  estate.  Nothing  has  been 
alleged  against  either  his  character  or  capabi- 
lity, whilst  the  sister  is  a  young  Purda- 
nnsheen  Mahomedan  woman  of  i8,  married 
to  a  stranger,  and  unfitted  both  by  education 
and  by  her  antecedents  to  take  the  manage- 
ment of  an  estate.  Were  the  certificate  to  be 
granted  to  her,  it  would  practically  give  the 
entire  control  both  of  the  person  and  proper- 
ty of  the  minor  to  a  stranger  in  blood,  who 
might  take  advantage  of  it  to  further  his  own 
interests. 

Under  these  circumstances,  we  reverse  the 
Lower  Court's  order,  and  direct  that  a  certifi- 
cate be  granted  to  Apian  Khan.  The  costs 
of  this  application  and  those  incurred  below 
will  be  paid  out  of  the  estate. 


The  9th  May  i868. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  Dwarkanath 
Milter,  Judge, 

Small  Cause  Court — Immediate  execution — 
Refund— Section  19,  Act  XL,  1865. 

Reference  tb  the  High  Court  by  the  Judge  of 
the  Court  of  Small  Causes  at  Hooghly  and 
Serampore,  dated  the  jrd  April  1868, 

Mr.  G.  A.  DePenning  (Judgment-debtor), 

Petitioner^ 

versus 

Debendronaih  Moiiro  (Decree-holder), 
Opposite  Party, 

In  authorizing  (Section  19,  Act  XI.  of  1863)  immediate 
eiecution  of  a  Small  Cause  Court  decree,  by  the  issue 
of  a  warrant  either  against  the  person  or  against  the 
moveable  property  of  a  judgment-debtor,  the  Legisla- 
ture never  intended  that  the  debtor  should  be  protected 
from  arrest  until  he  had  had  a  reasonable  time  for  rc- 
tarntng  home. 

Where  a  judgment-debtor  has  paid  the  amount  of  a 
Sniall  Cause  Court  decree,  he  is  not  entitled  tu  a  refund 


merely  because  he  was  arrested  before  he  reached  home 
under  an  execution  issued  against  his  person  by  the 
Court,  and  paid  the  amount  to  obtain  his  discharge. 

Case. — The  petitioner,  G.  A.  DePenning, 
was  defendant  in  suit  No.  1093  of  1867, 
Small  Cause  Court,  Serampore,  brought 
against  him  by  one  Debendronaih  Moitro. 
A  summons  under  Section  41  of  Ad  VIII. 
of  1859  was  issued  to  him  to  appear  and 
answer  the  claim  on  the  i8th  of  January 
1868.  On  that  day,  he  appeared  in  person 
to  defend  the  action.  The  case  was  heard 
and  determined  in  the  presence  of  both 
parties,  and  judgment  given  against  the 
petitioner.  When  the  decree  was  passed, 
ihe  plaintiff  applied  verbally  for  the  imme- 
diate execution  thereof  against  the  person 
of  the  petitioner,  and  the  Court,  under  the 
power  vested  in  it  by  Section  19,  Aft  XL  of 
1865,  made  an  order  for  the  i'ssue  of  a 
warrant  of  arrest  against  the  person  of 
the  judgment-debtor.  As  the  petitioner 
was  proceeding  on  his  way  home  from 
the  Court,  he  was  arrested  and  sent  to  the 
Civil  Jail  of  Serampore.  While  in  con- 
finement, he  paid  the  amount  of  the  decree, 
and  obtained  his  release  ;  he  now  complains 
by  a  petition  that  the  arrest  of  his  person 
under  the  circumstances  aforesaid  was  illegal, 
as  he  had  attended  the  Court  in  pursuance 
of  a  summons  issued  for  his  appearance,  and 
prays  that  the  sum  paid  by  him  under  the 
pressure  of  illegal  arrest  and  illegal  con- 
finement might  be  refunded  to  him  from 
the  decree -holder  to  whom  it  has  been 
paid  away. 

The  questions  of  law  on  which  an  author- 
itative ruling  is  solicited  are — 

ist, — Whether,  under  the  circumstances 
stated  above,  the  arrest  of  the  petitioner 
was  illegal  ? 

2ml. — Whether,  in  the  event  of  the  Court 
holding  that  his  arrest  was  illegal,  he  is 
entitled  to  a  refund  of  the  money  paid  by 
him  under  the  pressure  of  such  arrest  and 
the  subsequent  confinement. 

There  is  no  statute,  as  far  as  I  am  aware, 
which  protects  a  party  or  a  witness  from 
arrest  under  civil  process  when  he  attends 
a  Court  of  Justice  for  prosecuting  or  de- 
fending a  suit,  or  for  giving  evidence,  as 
the  case  may  be.  But  all  the  authorities 
on  law  seem  to  be  agreed  that,  when  a 
person  is  required  to  attend  a  Court  either 
as  a  party  to  a  suit  or  as  a  witness,  he  cannot 
be    arrested  in   execution  of  a  warrant  is- 
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suing  out  of  a  Civil  Court  on  his  way  to 
the  Court,  at  Court,  and  on  his  way  back. 
Taylor  (Section  936)  says:  '*In  order  lo 
"encourage  witnesses  to  come  forward 
**  voluntarily,  they  as  well  as  parlies,  Barris- 
"ters.  Attorneys,  and,  in  short,  all  persons 
"who  have  that  relation  to  a  suit  which 
•*  calls  for  their  attendance,  are  protected 
"from  arrest  while  going  to  the  place 
"of  trial,  while  attending  there  for  the 
"purpose  of  the  cause,  and  while  returning 
"  home ;  eundo^  morando,  ei  redeundo." 
Norton,  in  his  work  on  Evidence,  intended 
to  be  applicable  to  the  Courts  of  this  country, 
observes  (Section  360):  "It  may  be 
"shortly  stated  that  witnesses  are  pro- 
"tected  from  arrest,  eundo,  morandoy  et 
''  redeundo  (i.  €.),  on  their  way  to  the  Court, 
"at  Court,  and  on  their  way  back.' 

Nor  does  the  principle  in  question  as  to  the 
protection  of  parties  and  witnesses  rest  entire- 
ly on  the  authority  of  law-writers,  without 
any  support  from  the  views  of  the  highest 
Court  in  the  country..  The  late  Sudder 
Court  held  that  a  person,  being  in  attendance 
on  a  Collector  to  defend  a  suit  or  claim 
pending  before  that  officer,  is  protected  from 
arrest  under  civil  process,  in  like  manner 
as  persons  in  attendance  on  a  Magistrate  to 
answer  a  criminal  charge,  and  that  in  either 
case  the  protection  will  last  only  as  long 
as  the  party  is  in  actual  attendance  or 
coming  to,  or  returning  from,  the  Court. 
(Construction  No.  893,  Cal.  C,  ist  August 
1834.)  True  it  is  that  this  ruling  of  the 
Sudder  Court  applies  only  to  the  case  in 
which  a  person  attends  before  a  Collector. 
But  if  a  party  in  attendance  on  a  Collector 
enjoys  the  privilege  of  execution  from 
arrest,  I  see  no  reason  why  that  privilege 
should  be  withheld  from  a  party  attending  a 
Civil  Court, 

It  would,  I  think,  be  contrary  to  the 
whole  policy  of  the  law  to  put  a  person 
in  a  worse  position  than  he  would  other- 
wise have  been  in,  by  reason  of  his 
complying  with  a  summons  issued  by  a 
Court  for  his  appearance.  Every  person 
against  whom  a  suit  is  instituted  has  a 
right  to  appear  and  defend  himself.  To 
expose  him  to  the  risk  of  arrest  when  he 
attends  to  answer  the  claim  against  him 
would  be  virtually  to  deprive  him  of  that 
right.  It  is  said  that  he  might  employ  a 
vakeel  to  aft  and  plead  for  him,  and  thus 
avoid  the  risk  of  arrest.  But  every  person 
has  a  right  to  plead  his  own  case  in  person. 
He  may  not  have  the  means  of  employing 


a  pleader.  To  hold  that,  in  such  a  case, 
he  must  submit  to  the  suit  against  him 
being  decided  ex  parte  in  his  absence  would 
be  monstrous.  I  am  of  opinion,  therefore, 
that  a  defendant,  who  appears  to  ans\K*er 
the  claim  against  him,  is  entitled  to  pro- 
tection from  arrest  under  civil  process  on 
his  way  to  the  Court,  at  Court,  and  on  his 
way  back. 

But    the    point    remairls    to    be     consi- 
dered   whether    Section    19,     Act    XL    of 
1865,    takes    away    or    interferes  with    the 
indemnity  which  he  would  otherwise  have 
enjoyed.     Section  19,  Act  X-1.  of  1865,  pro- 
vides :  "  When  a  decree  is  passed  in  any 
"suit  of  the  nature  and  amount  cognizable 
"  under  this  Act,  the  Court  passing  the  decree 
"  may,  at  the  same  time  that  it  passes  the  de- 
"  cree,  on  ihe  verbal  application  of  the  party 
"in  whose  favor  the  decree  is  given,  order 
'•immediate  execution  thereof  by  the  issue  of 
"  warrant,  directed  either  against  the  person 
"of  the  judgment-debtor,  if  he  is  within  the 
'*  local  limits  of  the  jurisdiction  of  the  Court 
"  passing  the  decree,  or,"  d'c.     It  is  contend- 
ed that,  under  this  Section,  a  par:y  in  whose 
favor  a  decree   is   passed   by   a   Court   of 
Small  Causes  is  entitled  on  a  verbal  appli- 
cation for  the  execution  thereof,  to  obtain 
a  warrant  for  the  arrest  of  the  judgment- 
debtor,  and  to  have  that  warrant  executed 
at  once,  whether  the  judgment-debtor  was 
in  attendance  in  Court  to  defend  the  case, 
or  is  on  his  way  home  back  from  the  Court ; 
otherwise  it  is  said  that  this  Section   would 
be  wholly   nugatory,    the  judgment-debtor 
being   permitted   to   leave   the    Court,    and 
allowed     an     opportunity,    after     returning 
home,   to    elude    the    wTit    issued    for   his 
arrest.     I    think     that    this     contention    is 
not  sound.     The.  same  objection  intght  be 
urged  against  the  adoption  of  the  principle 
in  question  in  the  case  of  decrees  ol  other 
Courts  than  those  of  Small  Causes.     I  see 
no  reason  why  a  defendant,  Avho  appears 
to  answer  the  claim  brought  against  him  in  a 
Small  Cause  Court,  should  be  debarred  from 
the  privilege  which  defendants  in  other  Courts 
enjoy.     If  there  was  anything  in  the  law  en- 
acted to  regulate  the  procedure  of  Small  Cause 
Courts  which  took  away  such  privilege  from 
defendants  appearing  in  those  Courts,  un- 
doubtedly I  should  be  bound  to  follow  the  ex- 
press provisions  of  the  statute  without  refer- 
ence to  any  rule  or  principle  of  law  ol  the 
country  that  may  be  found  in  any  of  the 
standard  works  of  English  Law  or  any  ruling 
of  the  late  Sudder  Court  on  the  state  of  the 
law  existing  before  Act  XL  of  1865  was  en- 
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acted;  but  Section  19  of  the  A6t  in  question 
does  not  seem  to  be  contrary  to  the  principle 
I  have  already  mentioned.     As  1  understand 
the  Section,  it  simply  authorizes  the  Judge  of 
a  Court  of  Small  Causes,  at  the  same  time 
that  it  passes  a  decree,  on  the  verbal  applica- 
tion of  the  party  in  whose  favor  it  is  given, 
to  issue  a  warrant  against  the  person  of  the 
judgment-debtor.     If  he  is  wiihin  the  local 
limits  of  the  Court's  jurisdiction,  all  that  a 
decree-holder  is  entitled  to  under  that  Sec- 
tion is  to  obtain  warrant  at  the  time  when 
the  decree  is  passed,  without  his  being  re- 
quired to  put  in  a  written  application  upon  a 
proper   stamp   for  execution  of  his  decree 
under  the   provisions  of   Section   211,   Act 
VIII.   of    1859,    and   to    go    through    the 
preliminaries   which   the   law   prescribes   as 
necessary  to  be  observed  before  a  warrant  can 
issue.     There  is  nothing  in  Section  19  which 
gives  a  warrant  of  arrest  issued  under  thstt 
Section  a  greater  force  and  efficacy  than  any 
other  warrants  of  arrest  have.     The  warrant, 
therefore,  must  be  executed  subject  to  all  the 
conditions  and  restrictions  under  which  other 
warrants  are  executed.     If  a  defendant  who 
attends  a  Court  of  Small  Causes   in   pur- 
suance of  a  summons  issued  for  his  appearance 
be  liable,  as  soon  as  judgment  is  given  against 
him,  to  be  arrested,   parlies  who   have  the 
misfortune  of  being  sued  in  such  a  Court 
would  be  deterred   from  making  their  de- 
fence, and  would  be  deprived  of  a  right  to 
which  every  defendant  is  entitled,  viz.,  that  of 
laying  his  case  before  the  Court  to  enable  it, 
from  the  facts  elicited  from  the  statements 
of  both  parties^  10  pronounce  a  more  satis- 
factory  judgment  than  if  it  had   been  left 
to  come  to  a  conclusion  from  the  allegations 
of  the  plaintiff  only,  and  the  proofs  adduced 
by  him.     It  may  be  that  a  person  against 
whom  a  suit  for  Rupees  500  is  brought  in  a 
Small  Cause   Court  has  not  the  means  of 
mustering  up  that  sum  on  so  short  a  notice  as 
is  given  by  the  summons  to  a  defendant  in  a 
Small  Cause  Court  case,  and  if  he  is  a  man 
with  sense  of  honor,  he  would  much  rather 
not  appear,  and  sulTer  judgment  being  given 
eX'Parie  against  him,  than  expose  himself  to 
the  risk  of  being  arrested  as  soon  as  judg- 
ment is  passed.     For  the  above  reasons,  I  am 
of  opinion  that  the  arrest  of  the  petitioner 
was  illegal. 

With  regard  to  the  second  question,  it 
appears  to  me  that,  if  the  arrest  of  the  peti- 
tioner was  illegal,  the  money  paid  by  him 
under  the  pressure  of  such  arrest  and  of  his 
subsequent  confinement  in  jail  is  to  be  con- 
sidered as  money  not  realized  by  due  process 


of  law,  but  as  money  illegally  exacted.  It  is, 
therefore,  not  available  in  equity  to  satisfy  a 
decree  of  the  plaintiflf  by  whose  illegal  con- 
duct the  money  was  wrung  from  the  peti- 
tioner. The  decree-holder  is  not  to  be  per- 
mitted to  take  advantage  of  his  own  wrongful 
act,  and  is  liable  to  refund  the  amount  in 
question.  He  may,  however,  proceed  to 
realize  the  sum  due  to  him  under  the  decree 
in  any  mode  prescribed  by  the  law. 

The  judgment  of  the  High  Court  was 
delivered  as  follows  hy : — 

Peacock^  C,  J, — ^This  case  is  very  clearly 
stated  and  well  argued  by  the  Judge  of  the 
Small  Cause  Court  in  the  reasons  which  he 
has  given  for  his  opinion.  • 

We  are,  however,  of  opinion  that,  when, 
by  Section  19  of  Act  XI.  of  1865,  a  Small 
Cause  Court  passing  a  decree  was  authorized 
to  order  immediate  execution  by  the  issue  of 
a  warrant,  either  against  the  person  or 
against  the  moveable  property  of  the  judg- 
ment-debtor, it  was  not  intended  that  the 
debtor  should  be  protected  from  arrest  under 
the  warrant,  until  after  he  had  had  a  reason- 
able time  for  returning  to  his  home.  In 
other  words,  the  Legislature  never  intended, 
when  it  authorized  immediate  execution,  to 
give  the  judgment-debtor  a  fair  chance  of 
getting  away. 

With  regard  to  the  second  question,  it 
appears  to  us  that  it  would  be  very  un- 
reasonable, after  the  plaintiff  had  obtained 
a  decree  against  the  defendant,  and  the  de- 
fendant had  paid  the  amount,  to  compel  the 
plaintiff  to  return  it  to  him,  merely  because 
he  was  anested  before  he  reached  home 
under  an  execution  issued  against  his  person 
by  the  Court,  and  paid  the  amount  decreed 
against  him  in  order  to  obtain  his  discharge, 
it  appears  to  us  that  to  order  such  a  re- 
fund would  be  very  much  like  trifling  with 
the  administration  of  justice. 
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The  nth  May  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Hindoo  Law  —  M&rria|^es    between   different 
castes— Jurisdiction— Conjugal  rights. 

Case  No.  2166  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Deputy  Commissioner  of  Kamroop^  dated 
the  6th  June  i86j,  affirming  a  decision 
passed  by  the  Sudder  Moonsiff  of  that  Dis- 
trict,  dated  the  gth  January  i86j, 

Melaram  Nudial  (Defendant),  Appellant, 

versus 

Thanooram  Bamun  (Plaintiff),  Respondent, 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboo  Obhoy  Churn  Bose  for  Respondent, 

The  general  Hindoo  Law  being  against  a  marriage  | 
between  persons  of  distinct  castes  (<*.  g.y  Domes  and 
Harees),  local  custom  can  alone  sanction  it. 

A  Civil  Court  cannot  pass  a  decree  for  the  recovery 
of  the  person  of  a  wife,  the  proper  order  being  for  the 
restitution  of  conjugal  rights. 

Mitter,  J, — Wk  are  of  opinion  that  the 
decision  of  the  Lower  Appellate  Court  in  this 
case  is  defective.  The  plaintiff  is  a  Dome 
Brahmin,  and  the  girl  to  whom  he  says  he 
was  married  is  alleged  to  be  a  Haree.  It  is 
to  be  observed  that  Domes  and  Harees 
are  two  distinct  castes,  and  the  question  is 
whether  a  marriage  between  a  Dome  Brah- 
min and  a  Haree  girl  is  good  and  binding. 
Local  custom  is  the  only  authority  by  which 
such  a  marriage  can  be  sanctioned,  the 
general  Hindoo  Law  being  against  it.  The 
Lower  Appellate  Court  ought,  therefore,  to 
come  to  a  distinct  finding  as  to  whether  such 
a  custom  exists  or  not,  and  the  case  ought 
to  be  remanded  to  it  for  that  purpose. 

We  are  also  of  opinion  that  the  Civil  Courts 
cannot  pass  a  decree  for  the  recovery  of  the 


person  of  the  wife,  the  proper  order  in  ail 
such  cases  being  an  order  for  the  restitutioa 
of  conjugal  rights,  as  ruled  in  the  judgment 
of  this  Court,  dated  23rd  July  1866,  report- 
ed in  VL  Weekly  Reporter,  page  105.  The 
decree  passed  by  the  Lower  Appellate  Conrt 
is  reversed,  and  the  case  is  remanded  for  a 
fresh  trial  with  reference  to  the  above  re- 
marks. 


The  iiihMay  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhoose, 

Judges, 

Jurisdiction — Land  leased  for  a  school  and  a 
church— Liability  to  enhancement  bj  jodidal 
*  proceedings—* Section  17,  Act  X.,  1859. 

Case  No.  1797  of  1867  under  Aft  X.  of 

1859. 

Special  Appeal  Jrom  a  decision  passed  hy 
the  Additional  Judge  of  Nuddea^  dated  tht 
2 1st  May  i86jy  affirming  a  decision  pasted 
by  the  Deputy  Collector  of  that  Disfric/, 
dated  the  Jjth  March  j866. 

Ranee  Shurno  Moyee  (Plaintiff),  Appellant^ 

versus 

Reverend  C.  Blumhardt  (Defendant),  ^^- 

spondent. 

Baboos  Bhuggobutty  Churn  Gkose  and 
Sreenath  Doss  for  Appellant. 

Mr,  M.  L,  Sandel  and  Baboo  Onookool 
Chunder  Mookerjee  for  Respondent. 

m 

Revenue  Courts  have  no  jurisdiction  in  a  sait  to  re* 
cover  arrears  of  rent  at  an  enhanced  rate  from  a  tenant 
to  whom  land  had  been  leased  for  the  express  puqiose 
of  building  a  school  and  a  church. 

No  tenures  are  liable  to  enhancement  of  rent  by 
judicial  proceedings,  except  the  tenures  of  ryots  having 
right  of  occupancy. 

Phear,  J, — Thk  plaintiff  sues  in  the  Re- 
venue  Court  to  recover  arrears  of  rent  at  an 
enhanced  rate  after  notice  served  upon  the 
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defendant  according  to  the  provisions  of 
Section  13,  Act  X.  of  1859.  The  land  in 
respect  of  which  the  plaintiff  claims  these 
arrears  was  let  to  the  defendant  in  a  series 
(A  two  or  three  takings,  all  of  which  are 
now  comprehended,  or,  at  any  rate,  referred 
to,  in  the  pottah  of  1842.  It  appears  that 
Mr.  Blamhardt,  in  the  first  instance,  took 
some  fivebeegahs  of  land  for  the  purpose 
of  building  a  school.  He  afterwards  took 
fifteen  beegahs  more ;  and  then,  again,  we 
think,  five  beegahs ;  and,  lastly,  two  addition- 
al beegahs.  The  last  plot  of  land  was  for 
the  purpose  of  building  a  church  upon,  and 
the  Intermediate  plots  were  let  to  Mr.  Blum- 
hardt  for  the  express  purpose  of  carrying  ! 
oat  more  effectually  the  object  for  which  ' 
he  bad  first  taken  the  five  beegahs,  namely, 
the  building  and  maintaining  of  a  school. 
We  have  considered  the  terms  of  the  pottahs. 
and  the  acknowledged  purposes  for  which 
the  land  was  let,  in  connection  with  the 
various  decisions  to  which  we  have  been 
referred,  namely,  with  the  decisions  reported 
in  the  VIII.  Volume,  Weekly  Reporter,  page 
251,  and  in  Volume  VII.,  Weekly  Reporter, 
page  237,  and  also  Volume  VII.,  Weekly 
Reporter,  page  374,  and  Volume  V.,  Weekly 
Reporter,  page  34,  and  Volume  I.,  Indian 
Jurist,  new  series,  page  427 ;  and  we  are 
of  opinion  that  this  case  falls  within  that 
class  of  cases  which  is  held  by  these  deci- 
sions, not  to  be  the  subject  of  the  legislation 
of  Act  X.  of  1859.  It  follows,  therefore, 
that  the  Collector's  Court  had  no  jurisdic- 
tion to  entertain  the  plaintiff's  suit,  which 
must,  consequently,  be  dismissed. 

For  my  own  part,  however,  I  wish  to  justi- 
fy the  conclusion  at  which  I  have  arrived  by 
another  argument.  Section  17,  Act  X.  of 
1859,  no  doubt,  by  implication,  does  make 
the  subject  to  which  it  refers  liable  to  en- 
hancement of  rent  undert  he  circumstances 
of  one  or  other  of  the  alternatives  mentioned 
in  that  Section ;  but  the  subject  of  Section 
17  is  a  ryot  having  a  right  of  occupancy 
only,  and,  as  far  as  I  know,  there  is  no  other 
part  of  Act  X.  and  no  other  enactment  out- 
side Act  X.  of  1859,  which  expressly  makes 
any  tenure  liable  to  enhancement  of  rent. 
Therefore,  if  any  tenure,  not  being  that  of 
a  ryot  having  a  right  of  occupancy,  is  lia- 
ble to  be  enhanced  in  rent  by  judicial  pro- 
ceedings, it  must  be  upon  the  foundation 
of  custom,  or  of  agreement  expressed  or 
implied.  Now,  in  the  particular  case  before 
OS,  I  suppose  both  sides  would  be  unanimous 
in  saying  that  Mr.  Blumhardt  is  not  a 
ryot  having  a  right    of  occupancy  within 
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the  meaning  of  Act  X.  of  1859.  If  his 
tenure  is  liable  to  enhancement,  it  must  be 
by  reason  of  some  custom  affecting  it,  and 
making  it  so  liable,  or  because,  by  the 
terms  of  the  relation  between  himself  and 
the  plaintiff,  he  has  expressly  or  impliedly 
agreed  that  it  should  be  so.  Now,  certain- 
ly, to  my  understanding,  there  is  no  custom 
which  is  judicially  recognized  within  the 
operation  of  which  Mr.  Blumhardts  hold- 
ing could  come.  No  other  custom  has  been 
established  by  evidence.  It  is  not  suggested 
that  there  has  ever  before  been  an  instance 
of  the  enhancement  of  rent  of  land  let 
and  occupied  as  the  site  of  school-premises 
and  a  church,  and  there  is  nothing  in  the 
terms  of  the  agreement  between  Mr.  Blum- 
hardt and  the  plaintiff,  so  far  as  they  have 
been  disclosed  to  us,  which  should  make 
him  liable  to  enhancement.  Therefore, 
even  supposing  that  this  was  a  question 
of  enhancement  of  such  a  character  in  re- 
gard to  the  tenure,  and  the  persons  affected 
by  it,  as  might  properly  be  the  subject  of 
the  jurisdiction  of  the  Revenue  Courts, 
it  seems  to  me  that  the  plaintiff  had  failed 
to  make  out,  as  a  matter  of  right,  her  claim 
to  any  enhancement  at  all.  Whichever 
way,  therefore,  the  case  is  looked  at,  it  seems 
to  me  that  the  plaintiff's  suit  ought  to  be 
dismissed.  The  appeal,  therefore,  is  dis- 
missed, and  the  decision  of  the  Lower  Ap- 
pellate Court  affirmed  with  costs. 


The  nth  May  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges, 

Fraudulent  failure  to  pay  rent— Section 
zo,  Act  XIV.,  1859. 

Case  No.  1576  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Nuddea,  dated  the  i8th 
April  j86yj  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  21st  December  jSOs- 

Bhugwan.  Chunder  Roy  and  others  (Defend- 
ants), Appellants, 

versus 

Raj  Chunder  Roy  (Plaintiff).  Respondent, 
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Baboos  Onookool  Chunder  Mookerjee  and 

Bhuggohutty  Chunder  Ghost  for 

Appellants. 

Baboo  Anund  Chunder  Ghosal  for 
Respondent. 

Where  one  of  two  co-owners  of  a  putnee  fraudulently 
fails  to  pay  his  share  of  rent,  and  permits  the  putnee 
to  be  sold  by  the  zemindar  for  arrears,  the  other  co- 
owner's  cause  of  action  against  him  accrues  at  the  date 
of  sale  when  the  fraud  is  consummated. 

Phear,  J, — The  plaintiff  and  the  first  de- 
fendant were  co-owners  in  a  certain  putnee. 
It  seems  that  the  said  defendant  failed  to  pay 
his  share  of  the  rent  due  to  the  zemindar, 
and  that,  as  a  consequence,  the  putnee  was 
sold  by  the  zemindar  for  arrears  of  rent,  on 
the  I  St  Jeyt  1260.  Shortly  after  the  sale 
for  arrears  of  rent,  namely,  on  the  25th 
Assin  1260,  it  is  said  that  the  first  defendant 
obtained  possession  of  the  putnee  as  owner, 
either  by  reason  of  its  having  been  bought 
at  the  sale  benamee  for  him,  or  because  he 
subsequently  bought  it  from  the  purchaser 
at  that  sale.  The  plaintiff  now  seeks  to 
recover  back  his  share  in  the  putnee  upon 
grounds  of  action  which  are  set  out  in  the 
plaint,  but  which  we  are  unable,  from  the 
plaint  itself,  to  understand  in  such  a  way 
as  to  see  that  they  constitute  a  cause  of  suit. 
We  gather  from  the  argument  which  has 
been  placed  before  us  by  the  pleader  for  the 
plaintiff  that  the  cause  of  action  intended  to 
be  sued  upon  is,  that  the  defendant  original- 
ly defaulted  in  the  payment  of  his  share  of 
the  rent,  with  the  purpose  of  bringing  about 
a  sale  by  the  zemindar  for  arrears  of  rent, 
in  order  to  deprive  the  plaintiff  of  his  share 
in  the  property,  and,  by  purchasing  himself 
at  the  sale,  to  become  sole  owner  of  the 
putnee,  to  the  exclusion  of  the  plaintiff. 
And  he  has  stated  to  us  a  scheme  of  a  some- 
what complex  nature,  which,  he  said,  was 
the  plan  followed  by  the  defendant  for  the 
purpose  of  effecting  this  fraud.  We  cer- 
tainly cannot  see  that  the  ground  of  action 
thus  described  by  the  plaintiff's  pleader  is 
really  disclosed  in  the  plaint,  or  in  the  plaint 
taken  together  with  the  plaintiff's  written 
statement ;  and  we  cannot  discover  in  these 
documents  any  other  legal  cause  of  suit. 

But  assuming  that  the  defendant  is  liable  to 
the  charge  of  fraud,  which  the  plaintiff's 
pleader  has  put  before  us,  it  is  clear  that 
that  fraud  against  the  plaintiff  was  consum- 
mated by  the  sale  on  the  1st  Jeyt  1260,  and 
therefore  that  the  plaintiff's  cause  of  action 
accrued  at  that  date.  If  so,  inasmuch  as 
he  did  not  sue  until  the  6th  Assin  1272,  his 


suit  is  barred  by  lapse  of  time.  But  then  it 
is  said  that,  inasmuch  as  the  essence  of  the 
cause  of  action  in  this  case  is  the  fraud  of 
the  defendant,  the  lime  prescribed  by  the  Act 
XIV.  of  1859  does  not,  under  the  provisions 
of  Section  10,  begin  to  run  until  the  moment 
when  the  fraud  was  first  discovered  by  the 
parly  wronged,  that  is,  by  the  plaintiff. 
The  objection  on  the  ground  of  liniita- 
tion  was  taken  by  the  defendant  in  the 
Court  below,  but  the  Lower  Appellate  Court 
overruled  the  plea,  because  it  considered 
that  the  case  did  fall  within  the  saving 
of  Section  10,  Act  XIV.  of  1859,  and  that  the 
plaintiff  did  not,  in  fact,  discover  the  fraud 
until  25th  Assin  1260,  that  is,  until  the 
date  when  Omes  Chunder,  the  first-named 
defendant,  is  said  to  have  taken  actual  pos- 
session of  the  property,  namely,  the  putnee 
which  was  sold.  The  reasoning  of  the 
J\idge  seems  to  be  this»  that  the  fraud  of 
the  first  defendant  consisted  in  his  purchas- 
ing the  property  at  the  sale  for  arrears  of 
rent,  although  he  sues  the  person  by  whose 
default  the  sale  was  brought  about,  and 
that  this  is  strictly  prohibited  by  the  provi- 
sions of  Act  VIII.  of  1859.  Further,  that 
this  illegal  act  of -the  first-named  defendant 
could  not,  under  the  circumstances  of  the 
case,  have  been  discovered  by  the  plaintiff, 
until  actual  possession  was  taken  by  the 
defendant  in  Assin  1260.  Thus,  he  con- 
cludes that,  according  to  Section  10,  the 
plaintiff's  cause  of  action  must  be  attributed 
to  this  date. 

Now,  this  seems  to  us  an  entire  misap- 
prehension in  regard  to  the  matter  of  fraud* 
which  is  referred  to  in  Section  10,  Act 
XIV.  of  1859.  The  fraud  there  referred 
to  means  the  fraud  against  the  plaintiff, 
which  constitutes  the  substantial  matter  of 
his  complaint.  Now,  although  the  bidding 
and  purchasing  at  the  auction-sale  by  the 
defauher  himself  was  an  infringement  of  the 
provisions  of  Act  VIII.  of  1859,  it  was  not 
in  itself  a  fraud  against  the  plaintiff,  nor 
even,  as  we  understand  the  case  of  the 
plaintiff  as  put  forward  by  his  pleader,  has 
it  any  relation  whatever  in  this  particular 
case  to  the  actual  fraud  relied  upon.  It 
was  the  particular  end  no  doubt,  according 
to  the  plaintiff,  which  the  defendant  had  in 
view  when  he  committed  the  alleged  fraud ; 
but  it  is  not  the  fraud  itself,  even  though,  as 
the  Judge  below  observes,  it  was  an  act 
done  in  infringement  of  Act  VIII.  of  1859, 
The  defendant's  fraud  against  the  plaintiff 
would  have  been  as  complete,  and  the  injury 
caused  thereby  to  the  plaintiff  would  have 
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been  as  great  as  it  is  now  said  to  be,  if  the 
defendant  had  been  outbid  at  the  sale,  and  a 
stranger  had  bought  the  properly.  We  can- 
not see,  therefore,  even  supposing  that  the 
cause  of  action  upon  which  the  plainliff  in- 
tended to  sue  was  set  out  in  his  plaint,  that 
ihe  Judge  is  light  in  consideiing  that  it  was 
brought  by  the  provisions  of  Section  lo, 
Act  XIV.  of  1859,  within  the  period  of 
limitation  prescribed  by  law  In  that  behalf; 
aod  that,  consequently,  the  bringing  of  the 
5ait  was  not  barred.  On  this  ground,  we 
are  obliged  to  say  that  the  conclusion  of  the 
Lower  Appellate  Court  is  wrong,  in  so  far  as 
It  overrules  the  plea  of  limitation.  But  we 
farther  think,  as  we  have  already  said,  that 
the  plaint,  even  taken  together  with  the 
written  statenient  of  the  plainti£f,  does  not 
disclose  a  cause  of  action  against  the  defend- 
ant, and  therefore  that  the  suit  ought,  by 
the  plaintiff's  own  showing,  to  be  dismissed. 
This  is  one  of  those  cases  wherein  we  have 
so  often  lately  had  to  observe  that  great 
mischief  is  done,  and  much  harassment 
caused,  to  the  parties  by  the  circumstance  of 
the  Court  of  first  instance  not  having  done 
its  duty  in  rejecting  a  plaint  which  ought 
never  to  have  been  filed. 

We  decree  the  appeal,  reverse  the  decision 
of  the  Lower  Appellate  Court,  and  dismiss 
ibe  plaintiff*s  suit  with  costs  of  all  the 
Courts. 


The  nth  May  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Certificate  under  Act  XL.  of  1858  (Sections  9, 
19,  and  2i)~Giiardian'8  accounts— Guardian's 
fitness. 

Case  No.  40  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Judge  of  Moorshedahad,  dated  the 
i^lh  December  iSSj, 

Ram  Dyal  Gooye  and  another,  Appellants, 

versus 

Amrit  Lall  Kharaaroo,  Respondent, 

Bahoos  Romesh  Chunder  Mitter  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboo  Nil  Monee  Sein  for  Respondent. 


An  applicant  for  a  certificate  under  Act  XL.  of  1S58 
having  alleged  that  the  appointed  guardians  had  neglect* 
ed  their  charge  in  various  ways,  the  Judge  called  upon 
the  guardians  to  produce  their  accounts,  and,  on  their 
failing  to  do  so,  took  away  their  certificate,  and  gave  it 
to  the  applicant. 

Held  that  the  Judj^e  would  have  been  justified  by 
Section  21  in  cancelling  the  guardians'  certificate  if 
sufficient  cause  were  shown ;  but  he  had  no  authority  to 
do  what  he  did,  the  accounts  which  a  Judge  can  call  for 
under  that  Section  being  those  wHich  a  discharged 
guardian  is  to  furnish  to  his  successor  in  office;  and  the 
only  way  in  which  a  guardian  retaining  office  can  be 
made  to  furnish  such  accounts  is  by  a  regular  suit 
brought  by  a  relative  or  friend  of  the  minor. 

Held  that,  before  appointing  a  guardian,  the  Judge 
should  satisfy  himself,  under  Section  9,  of  the  applicant's 
fitness  for  the  office. 

Glover^  J, — This  was  an  application  by 
one  Amrit  Lall  Khamaroo  for  a  certificate 
under  Act  XL.  of  1858,  on  the  allegation 
that  the  appointed  guardians.  Ram  Dyal  and 
Mussafnat  Brojo  Soonduree,  had  neglected 
their  charge  in  various  specified  ways. 

On  receiving  the  application,  the  Judge 
appears  to  have  called  upon  the  guardians  to 
produce  their  accounts,  and,  on  their  failing 
to  do  so,  took  away  their  certificate,  which 
he  granted  on  the  same  day  to  Amrit  Lall. 

The  original  guardians  now  appeal. 

The  Judge  does  not  state  under  what 
Section  of  the  Act  he  proceeded,  and  it 
appears  to  us  that  there  is  no  Section  under 
which  he  could  have  called  on  Ram  Dyal 
and  Brojo  Soonduree  to  produce  their  ac- 
counts so  long  as  they  remained  in  the  office 
of  guardians. 

It  has  been  suggested  by  Counsel  that  he 
proceeded  under  Section  19  of  the  Act,  but 
Section  19  refers  to  third  parties,  relatives,  or 
friends  of  a  minor  wishing  to  force  a  guard- 
ian to  give  in  his  accounts ;  and,  moreover, 
that  Section  provides  that,  for  such  a  purpose, 
a  regular  suit  must  be  instituted  by  the  relative 
or  friend  in  question,  a  simple  application  for 
such  purpose  not  being  sufficient.  The  Full 
Bench  decision  in  the  case  of  Nanee  Bibee 
versus  Khajah  Surwar  Hossein,  7  Weekly 
Reporter  522,  has  ruled  this  point. 

The  only  Section  under  which  the  Judge 
could  have  acted,  if  he  thought  that  the 
guardians  had  neglected  their  trust,  was  Sec- 
tion 21.  By  that  Section  he  would  have 
been  justified  in  summarily  cancelling  the 
guardian's  certificate,  if  waste  were  proved,  or 
any  other  sufficient  cause  shown;  but  the 
Section  gave  him  no  authority  to  call  upon 
Ram  Dyal  and  Brojo  Soonduree,  whilst  still 
guardians  of  the  minor,  for  accounts,  or  to 
make  their  neglect  to  file  them  a  reason  for 
cancelling  their  certificate.  The  accounts 
which  a  Judge  can  call  for  under  Section  ai 
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are  those  which  are  to  be  famished  by  a 
discharged  guardian  to  his  successor  in  office, 
and  not  those  in  the  hands  of  a  guardian  who 
still  retains  his  office. 

The  only  way  in  which  such  a  guardian 
can  be  made  to  furnish  such  accounts  is  by  a 
regular  suit  brought  against  him  by  some 
relative  or  friend  of  the  minor,  A  Judge 
has,  it  seems  to  us,  no  power  to  demand 
them. 

The  case  must,  therefore,  be  remanded  in 
order  that  the  Judge,  before  cancelling  the 
certificates  of  the  original  guardians,  may 
take  evidence  as  to  the  negligence  and  waste 
alleged  against  them,  and  decide  whether 
there  is  "  sufficient  cause ''  for  his  interfer- 
ence. If  he  consider  that  there  is  such 
sufficient  cause,  he  can  cancel  the  certificates 
at  once  without  calling  for  accounts. 

But  before  appointing  Amrit  Lall  Kha- 
maroo,  who  appears  to  be  a  man  of  low  caste 
and  position,  and  is  alleged  to  be  illiterate 
and  incapable,  the  Judge  should  satisfy  him- 
self, with  reference  to  Section  9  of  the  Act, 
as  to  the  proposed  guardian's  fitness  for  the 
office  he  wishes  to  undertake. 


The  nth  May  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwaikanath 

Milter,  Judges. 

Presumption  afforded  by  possession — Onus 
probandi— Caveat  emptor. 

Case  No.  2338  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Chittagong,  dated  the  lyth  June 
i86*j^  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  24th 
December  j866, 

Shahaboodeen  Chowdhry  and  others  (Plaint- 
iffs), AppellaniSy 

versus 

Ram  Gutty  Chuckerbulty  and  others  (De- 
fendants), Respondents. 

Baboos  Chunder  Madhub  Ghose  and  Shu- 
shee  Bhoosun  Rose  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for  Re- 
spondents. 

When  parties  are  in  possession  of  an  estate,  it  is  gene- 
rally to  be  presumed  that  they  have  been  in  possession 
as  owners ;  and  \i  lies  on  the  party  allcjring-  that  that 
possession  is  of  a  difTcrcnt  naturc/such  as  that  of  an 
under-tenant,  to  prove  the  allegation. 


Where  a  party  purchases  an  estate  sold  id  execution, 

after  notice  that  parties  other  than  the  judgment-debtor 
claim  rights  and  interests  in  the  property,  the  rule  of 
caveat  emptor  applies. 

Jackson,  J. — The  defendant  in  this  case. 
Ram  Gutty  Chuckerbutty,  appears  to  have 
obtained  a  decree  against  one  Fukir  Chand 
Nundee ;  and  in  execution  of  that  decree 
he  applied  to  the  Court  to  sell  the  right, 
title,  and  interest  of  the  judgment-debtor  in 
a  certain  turruff  called  Aboo  Shorreeff, 
which  had  been  sold  by  the  Collector  for 
arrears  of  Government  revenue  in  1 196 
Mughee,  and  of  which  this  Fukir  ChaxKi 
Nundee  was  the  designated  purchaser. 

Thereupon,  Shahaboodeen  Chowdhry,  the 
plaintiff  in  the  present  suit,  entered,  we  are 
told,  an  objection  under  Section  246  of  the 
Civil  Procedure  Code,  alleging  himself  to 
be  the  proprietor  and  in  possession  of  the 
rights  in  question  on  his  own  behalf. 

This  objection,  if  made,  was  overruled  in 
the  execution-proceedings  in  consequence  of 
the  claimant  failing  to  establish  his  posses- 
sion to  the  satisfaction  of  the  Court.  The 
sale,  at  any  rate,  took  place,  and  the  decree- 
holder  himself  became  the  purchaser,  it 
seems,  for  the  very  small  sum  of  Rupees  130. 
Thereup)on  the  claimant  brought  this  suit 
to  establish  his  rights. 

The  Moonsiff  in  whose  Court  it  was  tried, 
gave  judgment,  for  the  plaintiffs,  and  ordered 
that  "  the  sale  effected  under  date  the  24th 
*'of  April  1865  be  reversed,  that  the  plainl- 
"  iffs  do  enjoy,  as  at  present,  the  unintcrrupt- 
''  ed  possession  of  the  different  portions  and 
''  shares  of  lands  claimed  by  them,  and  do  re- 
"  ceive  costs  from  defendant  No.  i,"  &c. 

This  decree  coming  before  the  Zillah  Judge 
in  appeal,  the  Judge  was  of  opinion  that, 
although  the  plaintiff  had  established  his 
case  of  uninterrupted  possession  for  many 
years  in  the  land  in  dispute,  he  had  failed 
to  make  out  his  allegation  that  he  had  ac- 
quired any  proprietary  right  by  a  re-convey- 
ance from  Fukir  Chand ;  and  that  his 
possession  was  not  milikee,  or  proprietary, 
but  in  the  nature  of  that  of  an  under-tenant ; 
and  thereupon  he  reversed  the  Moonsiff's 
order,  and  dismissed  the  suit. 

From  this  decision  the  plaintiff  appeals 
specially.  It  seems  that  no  howala  from 
Fukir  Chand  Nundee  to  the  plaintiff  was 
produced,  and  it  may  be  assumed  that  the 
re-conveyance  to  the  plaintiff  has  not  been 
satisfactorily  made  out;  and  we  think  that 
there  can  be  little  doubt  that  the  true  state- 
ment of  the  case  would  be  that  the  purchase 
on  the  part  of  Fukir  Chand  was  ab  initio  a 
benamee  purchase. 
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The  Government  sale,  it  is  true,  was  not 
made  under  the  recent  Sale  Laws  of  which 
the  provisions  are  very  stringent  as  to  be- 
namee  transactions,  but  it  was  apparently 
made  under  Regulation  XL  of  1822,  which 
provides  in  such  cases  a  penalty  limited  in 
amount,  or  if  the  discovery  of  the  benamee 
purchase  be  made  within  two  years,  the 
Collector  is  authorized  to  cancel  the  sale. 

Nevertheless,  the  parties  may  have  been 
influenced  by  the  consequences  which  would 
follow  if  the  facts  were  truly  stated,  and 
may,  for  this  reason,  have  set  up  the  alleged 
re-conveyance  which  they  were  unable  to 
prove.  Nevertheless,  the  broad  fact  is 
proved  that,  for  thirty  years  and  more,  the 
plaintiff,  and  not  Fukir  Chand  Nundee,  has 
been  in  possession  of  the  iurruf.  The 
circumstance  that  Fukir  Chand  Nundee's 
name  was  registered  in  the  Collector's  boojcs, 
and  that  the  payment  of  Government  reve- 
nue was  made  in  his  name,  and  occasionally 
by  his  agency,  is  not  one  of  such  signifi- 
cance as  in  any  degree  to  affect  the  inference 
arising  from  the  fact  of  actual  possession. 

But  the  Judge  has  chosen  to  infer  that  the 
possession  was  not  of  a  proprietary  kind. 
Now,  when  parties  are  in  possession  of  an 
estate,  it  is  generally  to  be  presumed  that 
they  have  been  in  possession  as  owners ;  and 
it  lies  on  the  parly  making  the  allegation  that 
that  possession  is  of  a  different  nature,  such  ' 
as  that  of  an  under-tenant  or  the  like,  to  prove  | 
such  allegation.  Now,  in  the  present  case, 
there  is  no  proof  of  this.  It  appears,  there- 
fore, that  the  plaintiff  is  entitled  to  the  entire 
benefit  of  the  presumptions  arising  from  his 
long  possession.  That  possession,  as  it  has 
been  frequently  ruled,  does  confer  a  primd- 
facie  title,  and  would  entitle  the  party  who 
establishes  it  to  maintain  himself  in  posses- 
sion till  a  better  title  is  proved. 

in  the  present  case,  the  present  purchaser 
cannot  claim  the  immunities  and  privileges 
of  a  purchaser  without  notice.  He  him- 
self caused  the  estate  to  be  put  up  to 
sale.  On  his  doing  so,  a  claim  was  at 
once  made  on  behalf  of  the  plaintiff,  and 
consequently  the  purchaser  had  full  notice 
that  persons  other  than  the  judgment-debtor 
claimed  rights  and  interests  in  the  property. 
If  after  that  he  chooses  to  make  the  pur- 
chase, the  rule  of  caveai  emptor  applies,  and 
he  must  take  the  consequences. 

The  plaintiff  is  entitled  to  a  judgment ;  the 
decision  of  the  Judge  must  be  set  aside,  and 
a  decree  given  m  favor  of  the  plaintiff.    But 


under  the  circumstances  of  the  case,  seeing 
that  the  plaintiff  has  chosen  to  allow  Fukir 
Chund  Nundee  to  appear  through  all  these 
series  of  years  as  the  ostensible  owner,  and 
has  thus  encouraged  the  belief  that  the  pro- 
perty was  his,  and  might  be  resorted  to  in 
satisfaction  of  decrees  given  against  him,  we 
think  that  the  plaintiff  should  have  no  costs, 
and  that  each  party  should  pay  his  own  costs 
of  the  whole  of  the  proceedings. 

There  seemed  to  be  some  question  whether 
the  claim  under  Section  246  was  actually 
preferred  or  no.  This  is  not  very  clear; 
but  the  position  of  the  purchaser  would  not 
be  materially  affected,  if  it  should  turn  out 
that  no  such  claim  was  made  in  the  execu- 
tion-proceedings, because  the  purchase  not 
being  one  by  private  contract,  but  a  purchase 
at  a  sale  of  the  rights  and  interests  of  the 
judgment-debtor,  there  was  nothing  guaran- 
teed to  the  purchaser,  and  he  purchased  at  his 
own  risk,  and  therefore  is  not  in  the  position 
of  an  innocent  purchaser  without  notice. 

In  giving  this  judgment  it  must  be  under- 
stood that  we  do  not  restore  that  portion  of 
the  Moonsiff's  decree  which  declared  a  re- 
versal of  the  sale.  That  could  not  properly 
be  done,  and  was  unnecessary.  The  decree- 
holder  purchased  the  rights  and  interests  of 
the  judgment-debtor ;  he  has  got  them,  and 
must  make  the  most  of  them,  but  the  sale 
should  not  have  been  set  aside. 


The  i2lh  May  1868. 

Present : 

The    Hon'ble   G.  Loch  and   F.  A.  Glover, 

Judges, 

Res  adjudicata— Section  2,  Act  VIII.,  1859. 

Case  No.  1329  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
jgth  February  iS6y,  reversing  a  de- 
cision passed  by  the  Principal  Sudder 
Ameen  of  that  District^  dated  the  12th 
February  1S66. 

Madhoo  Pershad  (Plaintiff), 
Appellant, 

versus 

Lalljee  Shahoo  and  others  (Defendants), 

/Respondents. 
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Bahoos  Kahe  Kishen  Sein  and  Dehendro 
Narain  Bose  for  Appellant. 

Mr.  C,  Gregory  for  Respondents. 

After  the  partners  of  a  trading  firm  had  dissolved 
partnership,  and  divided  assets  and  liabilities,  a  suit 
was  brought  against  the  firm  by  a  creditor,  and  decreed, 
notwithstanding  the  plea  put  in  by  one  of  the  partners 
{M)y  that  by  the  private  arrangement  among  the  part- 
ners, the  debt  sued  for  pertained  to  the  other  partner's 
{Vs)  share  of  the  liabilities. 

Held  that  this  was  not  res  adjudicota  as  between 
M  and  Z,,  and  that  the  former  was  not  barred  by  Sec- 
tion 2,  A^l  VIII.  of  1S59,  from  suing  the  latter  to  recover 
his  share  of  the  property  sold  in  execution  of  the  above 
decree. 

Glover,  J, — The  parties  to  this  suit  were, 
at  one  time,  partners  in  a  trading  firm,  who, 
by  a  private  arrangement  between  them- 
selves in  1855,  dissolved  partnership,  and 
divided  assets  and  liabilities  in  certain 
proportions. 

A  creditor  of  the  firm,  one  Jankee  Ram, 
sued  all  the  partners,  and  obtained  a  decree  in 
spite  of  the  plaintiff's  (Madhoo's)  plea  that,  by 
the  arrangement  above  mentioned,  the  parti- 
cular debt  sued  for  appertained  to  the  de- 
fendant Lalljee's  share  of  the  liabilities. 

The  decree-holder  took  out  execution,  and 
sold  the  joint  property  in  satisfaction  of  his 
claim. 

And  the  plaintiff  now  sues  to  recover  from 
his  partners  his  share  of  that  property,  on  the 
ground  that,  by  the  articles  of  agreement,  he 
was  not  liable  for  the  debt  on  account  of 
which  the  property  was  sold. 

The  Judge  (in  opposition  to  the  view 
taken  by  the  Court  of  first  instance)  decided 
that  the  plaintifi's  suit  was  barred  by  Section 
2,  Act  VIII.  of  1859,  because  his  plea  of 
non-liability  under  the  arrangement  had  al- 
ready been  adjudicated  upon  in  the  suit 
brought  against  the  firm  by  Jankee  Ram. 

It  appears  to  us  that  the  Judge  was  wrong. 
The  cause  of  action  to  Jankee  Ram  was 
non-payment  of  a  debt  due  by  the  firm  collect- 
ively, and  no  private  arrangement  between 
the  partners  could  defeat  his  claim  to  have  his 
debt  satisfied  from  the  property  of  the  firm, 
to  which,  and  not  to  any  particular  indivi- 
dual of  it,  he  gave  credit.  The  plea,  there- 
fore, of  Madhoo  that  Jankee  Ram's  claim 
was  one  of  the  Mozufferpore  liabilities,  and 
as  such  pertained  to  Lalljee  under  the  pri- 
vate arrangement  between  the  members  of 
the  firm,  was  no  answer  to  Jankee  Ram; 
but,  if  proved,  it  would  have  been  a  very 
sufficient  reason,  as  between  Madhoo  and 
Lalljee,  why  the  former  should  not  be  liable 
for  debts  which,  by  private  agreement,  had 
been  specially  allotted  to  the  latter. 


The  present  suit,  therefore,  is  essentially 
different  from  the  one  already  decided,  and 
the  parties  to  it  hold  very  difiEerent  positions; 
and  if  Madhoo  can  prove  the  agreement  alleg- 
ed by  him  to  have  been  entered  into  be- 
tween him  and  the  defendant,  there  is  no 
reason  why  he  should  not  recover  from 
Lalljee. 

We,  therefore,  reverse  the  Judge's  order, 
and  direct  him  to  try  the  appeal  on  its  me- 
rits. The  costs  of  this  appeal  will  be  paid 
by  the  respondents. 


The  1 2th  May  1868. 

Presenl  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Joint  Hindoo  family — Presumption — Hig;h  Court 
— Appeal — Procedure— Section  337,  Code  of 
Civil  Procedure. 

Cases  Nos.  292,  268,  273,  and  269  of  1867. 

Regular  Appeals  from  a  decision  passed  by 
the  Principal  Sadder  Ameen  of  Pain  a, 
dated  the  j6th  July  i86y. 

Badul  Singh  and  others  (Defendants), 
Appellants, 

versus 

Chutterdharee  Singh  and  others  (Piaintiifs), 

Respondents. 

Bahoos  Unnoda  Per  shad  Banerjee  and  Kishen 
Succa  Mookerjee  for  Appellants. 

Mr,  R.  T.  Allan  and  Baboo  Hem  Chunder 
Banerjee  for  Respondents. 

Certain  Hindoos,  descended  from  a  common  ancestor, 
after  having^  lived  in  commensaliky  and  joint  estate, 
separated,  no  deed  of  separation  hc\n%  executed,  or 
reservation  expressed  of  any  kind.  Atwut  1 1  years 
after,  one  of  the  parties  to  the  separation  sued  the  others, 
alleging  that  certain  immoveable  property,  which  stood 
in  the  name  of  the  defendants  or  their  anccs^tor,  had 
remained  in  the  possession  of  the  defendants  on  the 
allegation  of  exclusive  purchase ;  but  that  it  ^"oukl  be 
proved  to  have  been  ac(]uired  by  joint  ancestral  income 
during  the  time  the  family  was  jomt. 

Held  that  the  common  presumi>tion  of  Hindoo  Law 
in  favor  of  members  of  a  joint-family  did  not  apply  to 
such  a  case,  and  it  lay  on  the  plaintiffs  to  show  why 
they  were  s»ilent  j»o  long. 
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Held,  also,  that,  as  other  property  was  proved  to  have 
been  separately  acquired  by  the  members  of  the  family, 
there  was  no  more  presumption  of  joint  than  of  separate 
acouisttion. 

Amonjf  the  properties  in  a  suit  for  possession  was  one 
of  which  the  beneficial  owner,  though  he  applied  under 
Section  73  of  the  Civil  Procedure  Code,  was  not  allouTod 
by  the  Court  to  be  made  a  defendant ;  notwithstanding 
jodgment  was  sfiven  for  the  plaintiff  In  respect  of  the 
property  in  question,  with  costs,  against  one  of  the  de- 
fendants who  was  the  ostensible  owner.  Some  of  the 
defendants  appealed,  but  the  one  last  mentioned  ap- 
pealed separately  ag^ainst  the  award  of  costs. 

Held  that  as  the  judgment  (which  was  erroneous) 
was  on  a  ground  common  to  alt  the  defendants,  and 
the  appeal  was  substantially  against  the  whole 
decree,  the  High  Court  was  competent,  under  Section 
337,  Civil  Procedure  Code,  to  reverse  the  decree,  though 
only  some  of  the  defendants  had  appealed,  and  though 
the  one  who  had  appealed  as  to  costs  had  engrossed  his 
appeal  only  on  a  stamp  to  cover  the  amount  of  those 
costs. 

Jackson,  y. — These  four  appeals  arose 
out  of  two  suits,  which  mav  be  denominated 
cross-suits,  which  were  tried  together  in  the 
Court  of  the  Principal  Sudder  Ameen  'of 
Palna  :  the  appeal  No.  292  being  on  the 
part  of  the  defendants  in  one  suit,  and  the 
other  three  appeals  being  preferred  by 
separate  defendants  in  the  other  suit. 

It  is  convenient  to  dispose  of  these  four 
appeals  in  one  judgment,  but  I  shall  advert 
to  them  in  the  order  in  which  they  have  been 
named  above. 

The  whole  of  the  parlies  to  all  the  appeals 
are  descended  from  one  common  ancestor, 
Hoorul  Singh  ;  and  for  the  purposes  of  this 
litigation  they  may  be  divided  into  two 
parties,  one  being  that  of  Chutterdharee 
Singh,  descended  from  the  2nd  and  4th  sons, 
Dabee  Singh  and  Ghomandee  Singh  ;  and 
the  other,  the  party  of  Badul  Singh,  descend- 
ed from  the  first  and  third  sons,  Bholah  Singh 
and  Leela  Singh. 

The  parties  having  formerly  lived  in  com- 
mensality  and  joint  estate  appear  to  have 
separated  in  Bysack  1263  Fuslee. 

According  to  the  written  statements,  the 
separation  at  that  time  in  estate  was  as 
complete  as  the  parties  could  make  it.  No 
deed  of  separation  appears  to  have  been  ex- 
ecuted, no  reser\'alion  of '  any  kind  was 
expressed,  no  difference  or  quarrel  appears 
to  have  taken  place,  and  the  separation  was 
as  noiseless  and  peaceable  as  any  separation 
could  possibly  be. 

About  eleven  years  and  five  or  six  months 
after  this  separation,  the  party  of  Chuttur- 
dharce  commenced  a  suit  in  the  Principal 
Sudder  Ameen's  Court,  alleging  that  certain 
immoveable  property,  which  stood  in  the 
name   of  the  defendants  or  their  ancestor, 


had  remained  in  the  possession  of  the  defend- 
ants on  the  allegation  of  exclusive  pur- 
chase; *'but  it  would  be  satisfactorily  proved 
"  that  the  mouzahs  in  question  were  ac- 
"  quired  by  ancestors,  or  by  joint  ancestral 
"income,  during  the  time  the  family  was 
"joint;  and  it  was  stated  that  the  cause 
of  action  arose  in  Bysack  1262,  when,  as 
above  stated,  the  separation  took  place. 

The  suit  was  filed  on  the  25th  of  x\ugust 
1866. 

The  defendants,  for  some  reason  unex- 
plained, did  not  file  their  written  statements 
until  the  29th  December  of  that  year ;  and, 
in  the  same  breath,  they  instituted  an  exact- 
ly similar  suit  against  the  plaintiffs  in  the 
first  suit.  In  their  written  statements,  as 
defendants,  they  denied  that  the  disputed 
property  had  been  acquired  by  means  of  joint 
proceeds  of  ancestral  property.  They  alleged 
on  the  contrary  that  the  acquisition  of 
the  property  in  dispute  had  arisen  by  means 
of  moneys  borrowed  by  the  defendants,  for 
which  they  alone  were  liable,  and  that,  in 
fact,  the  property  had  been,  and  was,  in  the 
possession  of  the  parties  from  whom  they 
(the  defendants)  had  borrowed  the  money 
as  security  for  the  loan.  They  maintaia 
that  the  suit  instituted  ^for  the  recovery 
of  a  share  in  such  property  after  so  long  a 
lime  is  unjust  and  unreasonable  ;  and  they 
further  said  that  the  plaintiffs,  before  they 
could  be  entitled  on  any  principle  of  Hindoo 
Law  to  share  in  the  property  acquired  as 
stated,  must  contribute  to  the  purchase,  and 
so  entitle  themselves  to  participate. 

It  may,  at  the  same  time,  be  stated  that 
the  allegations  on  the  part  of  the  plaintiffs 
and  defendants  in  the  cross-suits  are  exactly 
the  same. 

The  Principal  Sudder  Ameen  took  up  these 
suits  together,  and  starting  with  the  de- 
claration that,  as  the  property  had  been  ac- 
quired at  the  period  when  the  family  were 
joint  in  estate,  therefore  the  presumption 
was  that  all  the  members  of  the  joint-fj^raily 
were  entitled  to  share  in  the  property,  and 
that  the  burden  of  proving  separate  acquisi- 
tion lay  on  those  who  alleged  it,  then  pro- 
ceeded to  inquire  into  the  evidence  of  that 
allegation  set  up  by  the  defendants. 

In  the  case  in  which  Chutturdharee's 
party  were  plaintiffs,  the  judgment  of  the 
Principal  Sudder  Ameen  is  very  much  taken 
up  with  the  examination  of  the  evidence 
with  regard  to  three  mouzahs,  Burra  Go- 
burdhone,  Burra  Gossain  Doss,  and  Chuck 
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Aheda,  no  doubt  for  the  reason  that  it  was 
specially  in  respect  of  these  three  mouzahs 
that  the  defendants  accepted  and  endea- 
voured to  acquit  themselves  of  the  burden 
of  proving  a  separate  acquisition  of  the  pro- 
perty. In  respect  of  these  mouzahs  the 
defendants  showed  that,  at  all  events,  they 
had  borrowed  precisely  at  the  time  of  their 
acquisition  two  sums,  the  larger  from  Mus- 
samut  Misrain,  and  the  other,  a  much 
smaller  sum,  from  Sheo  Pershad,  which  to- 
gether were  equal  to  the  amount  expended 
on  the  purchase.  They  showed  that  the 
amount  was  borrowed  exclusively  by  Badul 
Singh,  the  principal  defendant;  that  a  mort- 
gage of  Mokeempore  and  other  villages  was 
at  that  time  executed  by  him  to  Mussamut 
Misrain,  who  in  turn  gave  a  Kuikeenah 
of  these  properties  to  Meerban  Singh,  a 
brother  of  Badul  Singh.  They  also  showed 
that  Mussamut  Misrain  in  1857  had  obtained 
a  decree  for  5,000  rupees  on  a  bond  executed 
in  her  favor,  and  in  execution  of  that  decree 
had  arrested  Badul  Singh,  and  that  Badul 
Singh  was  released  from  arrest  on  payment 
of  Rupees  5,549  to  the  creditor,  and  that 
this  amount  was  again  raised  by  a  mortgage 
of  the  three  villages  in  dispute,  and  by  a 
further  mortgage  of  Jugdespore  and  other 
villages. 

In  fact,  they  show,  if  their  evidence 
is  to  be  believed,  that  the  whole  of  the 
transaction  relating  to  the  purchase  of 
these  three  mouzahs  was  carried  on  by 
Badul  Singh ;  that  he  had  borrowed  the 
money,  and  had  made  himself  liable ;  that 
he  had  executed  mortgages  in  respect  of  this 
property ;  and  that  possession  of  the  first 
mortgaged  lands  had,  nevertheless,  been  re- 
tained by  the  sub-tenure  to  the  brother. 

The  whole  of  this  evidence,  which  to  my 
mind  is  quite  satisfactory,  the  Principal 
Sudder  Ameen  gels  rid  of  by  a  theory  of  his 
own:  collusion  between  Mussamut  Misrain 
and  Badul.  No  reason  is  assigned  or  sug- 
gested why  Mussamut  Misrain  should  bring 
a  fictitious  suit  and  obtain  a  decree,  and  in 
fictitious  execution  of  that  decree  make  a  fic- 
titious arrest  of  Badul.  She  appears  to  be  a 
Mussulman  lady  wholly  unconnected  with 
the  parties,  and  the  idea  of  collusion  with 
Badul  is  quite  gratuitous.  She  was  paid  up 
by  sums  of  money  borrowed  from  other  par- 
ties; and  although  it  might  have  thrown 
much  light  on  the  subject  to  look  at  the  na- 
ture of  these  later  transactions,  the  Principal 
Sudder  Ameen  ^^  declines"  to  go  into  the 
matter.  *'The  Court  declines  to  enter  into 


*'  the  merits  of  these  allegations,  since  on  the 
"  bond  fide  character  of  the  debt  incurred 
''  from  Misrain,  the  decision  of  this  case 
**  mainly  depends.'*' 

It  seems  to  me  that,  if  the  rule  of  law  be 
that  which  the  Principal  Sudder  Ameen 
states  it  to  be,  and  if  it  be  right  in  his  opinion 
that  it  lay  upon  the  defendants  to  prove  their 
allegation  of  separate  acquisition,  they  have 
thoroughly  discharged  themselves  of  that 
burthen  by  the  evidence  to  which  I  have 
alluded.  But  it  seems  to  me  the  defendants 
did  a  great  deal  more  than  they  were  bound 
to  do. 

I  am  of  opinion  that  the  application  of  the 
common  presumption  of  Hindoo  law  to  such 
a  case  as  this  is  entirely  out  of  place.  The 
separation  between  the  parties  having 
taken  place  so  long  ago  as  eleven  yearft 
be/ore  the  commencement  of  suit,  and  there 
being  nothing  to  show  that  anything  was 
reserved  at  that  separation,  it  certainly  lay 
on  the  plaintiffs  to  show  why  they  were 
silent  so  long  ;  and  the  presumption  in  favor 
of  the  members  of  a  joint>family,  at  all  times 
capable  of  being  easily  rebutted,  had  no 
force  at  all  in  a  case  like  the  present. 

We  have  looked  at  the  oral  evidence  re- 
corded by  the  Principal  Sudder  Ameen, 
and  that  evidence,  if  it  is  worth  anything, 
is  altogether  on  one  side  as  to  the  acquisi- 
tion of  the  properties. 

It  must  not  be  forgotten  that  the  plaintiffs 
in  their  plaint  took  upon  themselves  the 
proof  of  the  allegation  that  the  property 
was  acquired  from  joint-funds;  and  in  this 
they  have  wholly  failed.  If  there  had 
been  a  presuihption  such  as  that  relied  on 
by  the  Principal  Sudder  Ameen — and  the 
evidence  to  which  I  have  referred  entirely 
overcomes  that  presumption  in  respect  of 
the  three  mouzahs  I  have  named — it  entire- 
ly disappeared  in  respect  of  other  property 
separately  held,  because  we  then  have  the 
case  of  a  family  whereof  the  members  are 
proved  to  have  in  some  instances  acquired 
separate  property,  after  which  there  is  no 
more  presumption  in  favor  of  joint  than  of 
separate  acquisition,  and  the  burthen  of  proof 
rests  on  the  plaintiffs. 

But  if  this  be  the  fact  in  the  first  suit 
brought  by  Chutturdharee,  the  plaintiffs 
have  put  themselves  more  conclusively  out 
of  Court  by  their  answer  in  the  cross-snit 
brought  by  the  defendants.  In  that  case 
their  allegations  are  just  the  same  as  those 
used   by  the  defendants   in  the  first  soit. 
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They  allege  separation  and  separate  acquisi- 
tion, and  complain  of  the  unreasonableness  of 
setting  up  a  claim  so  long  after  the  separa- 
tion. Therefore,  in  my  opinion,  the  plaintiffs 
ought  to  have  failed,  and  their  suit  ought  to 
have  been  dismissed. 

The  Principal  Suddcr  Ameen  has  taken 
what  I  may  call  a  pedantic  view  of  the  pre- 
sumption of  Hindoo  liw  in  favor  of  joint 
families.  That  view  is,  I  think,  erroneous, 
and  his  decision  must  be  set  aside  with  costs. 

The  next  two  appeals,  Nos.  268  and  273, 
are  appeals  by  the  defendant  in  the  second 
or  cross-appeal.  Here  the  parties  change 
sides,  and  after  hearing  the  vakeel  for  the 
appellant  after  he  had  proceeded  a  certain 
length,  he  was  stopped  by  the  Court,  and 
the  vakeel  for  the  respondent  was  invited 
to  support  the  judgment,  which  invitation 
he  declined. 

The  same  reasons  which  I  have  used  in 
my  judgment  in  the  other  suit  apply  with 
equal  force  to  this  case,  and  the  judgment 
of  the  Lower  Appellate  Court  in  these  cases 
also  must  be  reversed  with  all  costs. 

The  judgment  in  No.  269  involves  a  point 
altogether  different  from  that  discussed  in 
the  other  cases,  and  must  be  noticed  sepa- 
rately. 

It  appears  that  among  the  properties  in 
the  second  suit  was  one  Mahomedpore  Bus- 
tee  alias  Kitchnee.  The  ostensible  owner  of 
this  was  the  defendant  Omedee  Singh,  and 
this  defendant  put  in  a  written  statement  in 
the  suit,  to  the  effect  that  the  beneficial  in- 
terest in  the  property  was  in  his  son  Lutch- 
mee  Narain.  That  son  applied  to  be  made 
a  defendant  under  Section  73  of  the  Proce- 
dure Code;  but  his  prayer  was  disallowed, 
the  Principal  Sudder  Ameen  afterwards  ob- 
serving that  his  judgment  was  not  binding 
upon  persons  who  were  not  parlies  to  the 
suit.  But  he  gave  judgment  for  the  plaintiffs 
in  respect  of  the  mouzah  in  question  with 
costs  against  Omedee  Singh  in  common  with 
the  other  defendants. 

Omedee  Singh  has  appealed  against  this 
part  of  the  judgment  separately,  and  the  re- 
spondents admit  that  he  is  entitled  to  appeal 
separately  as  to  costs,  but  they  contend  that 
that  appeal  and  the  other  appeals  will  not 
enable  this  Court  to  set  aside  the  judg- 
ment as  regards  Mahomedpore  Bustee, 
inasmuch  as  none  of  the  defendants  be- 
fore this  Court  claim  any  interest  rn  that 
property. 

Vol.  IX. 


,  It  appears  Jo  me,  however,  to  admit  of 
little  doubt  that,  having  some  of  the  de- 
fendants before  us  as  appellants,  and  finding 
the  judgment  of  the  Lower  Court  to  proceed 
upon  a  ground  common  to  all  the  defendants, 
and  the  appeal  being  substantially  against 
the  whole  decree,  we  are  competent,  under 
Section  337,  Civil  Procedure  Code,  to  reverse 
the  decree  in  favor  of  all  the  defendants. 

It  is  true  that  Omedee  Singh  has  not  en- 
grossed his  appeal  on  a  stamp  which  fully 
represents  the  value  of  Mouzah  Mahomedpore 
Bustee,  but  only  on  a  stamp  to  cover  his 
appeal  as  to  costs.  It  is  not  certain  whether 
the  stamp-duty  on  the  three  petitions  of 
appeal  in  these  cases  taken  together  amounts 
to  the  whole  sum  which  would  have  been 
the  stamp-duty  if  the  appeal  were  one ; 
but  this  is  immaterial.  I  think  that  substan- 
tially the  several  defendants  have  appealed 
against  the  whole  decision,  and  that  we 
ought  to  reverse  that  decision  in  favor  of 
all  the  defendants. 

But  more  than  this.  It  is  clear  that  the 
Principal  Sudder  Ameen  having  before  him 
a  suit  relating  to  a  particular  mouzah,  and 
it  having  transpired  that  a  person  not  a 
party  to  the  suit  had  the  right,  title,  and 
interest  in  that  mouzah,  and  the  Principal 
Sudder  Ameen  having  given  a  decree  for 
possession  of  that  mouzah,  and  made  an- 
other party  not  interested  liable  for  costs, 
the  decree  being  on  this  and  other  grounds 
declared  erroneous,  we  ought  not  simply 
to  reverse  this  part  of  the  decree  as  to 
costs,  but  to  go  on  and  declare  that  the 
decree  as  to  that  mouzah  is  entirely  set  aside. 
It  would  be  absurd  if  a  decree  in  such  cir- 
cumstances were  allowed  to  stand.  I  think, 
therefore,  that  we  must  reverse  not  merely 
particular  portions  of  the  decree  but  the 
whole  decree.  The  four  appeals  will  be 
allowed,  and  the  two  suits  will  be  dismissed 
with  costs. 

It  is  very  unfortunate  that  the  parties 
in  this  litigation,  after  peaceful  enjoyment 
of  their  respedlive  shares  for  nearly  twelve 
years,  should  have  suddenly  rushed  to  arms, 
and  wasted  their  means  in  this  fruitless 
litigation. 

Miner  J  J, — I  entirely  concur  with  my 
learned  colleague.  The  position  of  the  par- 
ties in  these  two  suits  is  of  such  a  peculiar 
nature  that  their  arguments  in  the  one  case 
completely  neutralize  their  arguments  in  the 
other. 

If  I  were  at  liberty  to  draw  my  own  infer- 
ence from  the  facts  admitted,  the  only  infer- 
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ence  that  can  be  drawn  is  that  there  must 
have  been  some  express  understanding  be- 
tween the  parties  with  reference  to  the  pro- 
perties they  are  now  fighting  for,  in 
consequence  whereof  those  propierties  were 
intentionally  excluded  from  the  partition 
made  in  1262  F.  S.  As,  however,  neither 
parly  has  thought  it  proper,  for  obvious 
reasons,  to  disclose  the  real  circumstances 
which  transpired  at  the  time  of  the  par- 
tition above  alluded  to  I  am  unable  to 
rest  my  judgment  upon  this  inference. 
Nevertheless,  it  is  clear  to  my  mind  that 
these  are  not  cases  in  which  the  plaint- 
i(Ts  can  and  ought  to  be  permitted  to  lake 
their  stand  upon  the  naked  presumption  of 
Hindoo  law,  according  to  which  every  pro- 
perty acquired  during  a  state  of  union  is  to 
be  considered  as  joint  until  the  contraiy  is 
shown. 

It  is  admitted  that  the  family-estate  had 
been  partitioned  so  far  back  as  1262.  It  is 
also  admitted  that  ever  since  that  time,  down 
toutbe  date  of  the  institution  of  the  earliest 
of  these  two  suit?,  more  than  eleven  years 
have  elapsed,  during  which  time  the  proper- 
ties claimed  by  one  party  have  been  exclu- 
sively held  in  their  possession  without  any 
protest  or  remonstrance  on  the  part  of  the 
other.  'No  explanation  whatever  has  been 
given  as  to  why  and  under  what  circumstan- 
ces these  properties  were  not  included  in  the 
general  partition  ;  nor  is  there  any  evidence  to 
show  that  any  attempt  in  that  direction  was 
made  by  either  of  the  parties.  Under  such 
circumstances,  therefore,  it  might  be  safely 
presumed  that  these  properties  were  in  the 
same  condition  before  the  dale  of  the  said 
partition  in  which  ihey  are  now  found  to  be. 
No  evidence  whatever  has  been  given  by 
either  'of  the  parlies  to  prove  anything  to 
the  contrary,  and  1  think,  therefore,  that  the 
Court  would  be  perfectly  justified  in  throw- 
ing out  both  these  suits  on  the  ground  of 
limitation.  Be  this  as  it  may,  it  is  evident 
that  the  circumstances  specified  above  are 
quite  sufficient  to  dispel  all  presumptions  of 
joint  ownership ;  and,  until  the  existence  of 
such  ownership  is  established  by  the  clear- 
est evidence,  the  parties  must  be  left  in  the 
same  condition  in  which  they  have  so  long 
continued  to  be.  There  can  be  no  stereo- 
typed mode  for  rebutting  the  presumption  of 
Fiindoo  law  above  alluded  to,  and  I  do  not 
see  any  reason  why,  in  the  present  instance, 
it  should  be  held  that  that  presumption  has 
not  been  amply  rebutted  by  the  conduct  of 
the  panics  themselves.  Now,  the  plaintifiFs 
in    neither  of   these   two   cases   have  given 


any  satisfactory  evidence  to  show  that  the 
properties  in  dispute  were  acquired  from 
the  joint  funds  of  the  family;  and,  in  the 
absence  of  such  evidence,  both  the  suits 
ought  to  be  dismissed  with  co^ts. 


The  i3lh  May  1868. 

Present  : 

The  IJon'ble  F.  15.  Ketnp  and  K.  Jackson, 

Judges. 

Notice  under  Municipal  Act^ — Sections  48  and  81, 
Act  III.  (B.  Oof  1864. 

Case  No.  376  of  1867. 

Regular  Appeal  /roni  a  decision  passed  hv 
the  Judge  of  Ifooghty,  dated  the  26 ih 
June  /S6y. 

Gopee  Kishen  Gossain  (Plaintiff),  Appellan/, 

versus 

Mr.  W.  II.  Ryland,  Vice-Chairman  of  the 
Serampore  Municipality  (Defendant),  ^^- 

spondent. 

Mr.   G.   C.  Paul  and  Baboo  Obhoj  Churn 
Dose  for  Appellant. 

Baboo  Hem  Ch under  Banerjee  for  Re- 
spondent. 

A  notice  under  any  of  the  Sections  of  Act  III.  (B.C.) 
of  1864  preceding  Section  Si  may,  under  that  Section, 
either  be  served  upon  the  person  addressed  or  left  nririi 
some  servant  of  the  family. 

The  mistake  of  a  few  rupees  in  a  notice,  caused  by  an 
error  in  addition,  is  notsufHcient  to  impeach  or  affect  the 
demand  where  the  directions  of  the  Municipal  Act  have 
been  substantially  complied  with.  Section  4S  protecting 
the  Commissioners  against  such  mistakes. 

Kempy  J. — This  was  a  suit  against  the 
Chairman  and  Vicc-Chairman  of  the  Muni* 
cipal  Commissioners  for  the  town  of  Seram- 
pore  for  the  recovery  of  Rupees  1,50?,  on  ihe 
allegation  that  a  carriage  belonging  to  the 
plaintiff  had  been  illegally  distrained  and 
sold  to  recover  house- tax. 
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The  sale  of  the  carriage  took  place  on  the 
3rd  August  1S66,  from  which  date  the  plaint- 
if  alleges  that  his  cause  of  action  arose. 

In  ihe  plaint,  which  is  verified,  the  plaintiff 
does  not  state  that  no  notice  was  served  upon 
him  under  the  provisions  of  Section  45  of 
'  the  Municipal  Act.  It  is  stated  in  the  plaint 
that  a  notice  received  by  the  plaintiff  of  any 
demand  was  on  the  26th  July  1866. 

In  the  written  statement  of  the  Serampore 
Municipality,  it  is  averred  that  a  notice  in 
due  form  was  served  on  the  plaintiff  on  the 
23rd  June  1866,  under  Section  45,  Act  III. 
of  1864  ;  that,  in  consequence  of  the  plaintiff's 
deliberate  and  persistent  refusal  of  payment, 
the  carriage,  the  subject  of  this  suit,  was 
sold  at  public  auction  for  Rupees  350  on  the 
3rd  August  1866. 

The  Judge  laid  down  the  following 
issues: — 

!si, — Was  notice  duly  served  in  form  A  of 
Section  45,  Act  III.  of  1864  ? 

2nd. — If  not,  was  the  sale  of  the  plainlitt's 
carriage  illegal,  and  how  much  damages  is 
plaintiff  entitled  to.^ 

3rd, — Was  the  mistake  in  the  amount  of 
demand  duly  rectified,  and  did  the  plaintiff 
refuse  to  pay  the  sum  really  due  ? 

4ih, — Did  the  plaintiff  make  a  legal  tender 
of  the  sum  actually  due  ? 

^ih. — If  such  tender  was  legal,  then  was 
the  sale  of  the  plaintiff's  carriage  illegal,  and 
what  damages  is  he  entitled  to  ? 

The  Judge  found  that  a  notice  had  been 
duly  served,  and  that  all  the  after-proceedings 
were  in  due  form  and  strictly  legal ;  that 
plaintiff  made  no  legal  tender  of  the  sum  due, 
but  refused  to  pay  what  was  due;  that  the 
sale  of  the  carriage  was  a  legal  one,  and  the 
plaintiff  entitled  to  no  damages.  The  suit 
was  dismissed  with  costs. 

The  main  point  of  contention  before  us 
was,  that  no  service  of  notice  such  as  is 
required  under  Section  45,  Act  III.  of  1864, 
had  been  proved.  It  is  admitted  that,  if  this 
pcMUt  be  decided  in  favor  of  the  plaintiff, 
the  whole  of  the  proceedings,  including  the 
sale  of  the  plaintiff's  carriage,  were  illegal. 

The  Commissioners  examined  a  sircar  no 
longer  in  their  employ.  He  deposes  to  service 
of  the  notice  on  the  servant  of  the  plaintiff, 
under  the  directions  of  the  plaintiff.  A  ser- 
vice of  notice  under  any  of  the  Sections  of  Act 
III.  of  1 864, preceding  Section  81  of  the  said 
Act,  may,  under  tbe  latter  Section,  be  served 


either  upon  the  person  to  whom  the  notice  is 
addressed,  or  by  leaving  it  with  some  servant 

of  the  family, 

* 

The  plaintiff  in  his  deposition  does  not 
state  that  no  service  was  made  by  leaving 
the  notice  with  his  servant :  he  simply  states 
that  no  service  was  made  upon  him  per- 
j  sonally.  It  is  clear  from  the  record  that  the 
I  plaintiff  has  hitherto  resisted  the  demands  of 
the  Municipal  Commissioners,  and  has  never 
paid  any  amount  due  under  the  Act  for  house- 
tax  except  under  protest,  and  after  correspond- 
ence with  the  Committee  conducted  on  the 
plaintiff's  behalf  through  his  attorney,  Mr. 
Hart. 

It  is  also  shown  in  tfie  record  that  a  list  of 
defaulters  under  the  Aft  was  drawn  out, 
amongst  whom,  and  at  the  head  of  whom,  we 
find  the  plaintiff's  name.  The  initials  of  Mr. 
Ryland,  the  Vice-Chairman  of  the  Committee, 
are  on  this  list.  Notices  according  to  the 
list  were  made  over  to  the  collecting  sircar, 
and  the  witness  Khetlur  Mohun  distinctly 
deposes  that,  by  directions  of  the  plaintiff,  he 
left  the  notice,  under  Section  45  of  the  Aft, 
with  the  plaintiff's  servant,  whom  he  named ^ 
The  plaintiff  does  not  in  his  deposition  ven- 
ture to  contradift  this ;  and  after  hearing  the 
evidence  of  the  said  witness  Khettur  Mohun 
read,  we  have  no  doubt  that  the  notice  was 
served  in  compliance  wiih  the  requirements 
of  the  Act. 

It  is  quite  improbable  (considering  the 
position  of  the  plaintiff  and  the  Municipal 
Commiitee,  the  former  having  persistently 
resisted  all  attempts  made  by  the  latter  to 
realize  the  tax,  and  the  fact  that  nothing  was 
ever  paid  by  the  plaintiff  except  under  pror 
test)  that  any  of  the  precautions  necessary  to 
guarantee  the  regularity  and  validity  of  the 
processes  under  which  the  levy  of  the  lax 
was  made  would  be  neglected. 

A  small  sum  in  excess  of  the  amount  of 
tax  really  due  was  inserted  in  the  notice,  but 
this  was  a  pure  mistake  caused  by  an  error 
in  addition.  The  mistake  was  rectified  by 
the  Vice-Chairman,  and  the  plaintiff  was 
called  upon  to  pay  the  sum  really  due.  He 
refused  to  do  so,  and  insisted  upon  paying  the 
sum  stated  in  the  notice,  and  nothing  short 
of  that  sum.  His  conduct  in  refusing  to  pay 
what  was  really  due,  and  respecting  which  he 
had  no  objection  to  make,  and  in  insisting 
upon  payment  of  a  larger  sum  than  was  just- 
ly due,  led  to  the  sale  of  the  carriage— a 
pale  brought  about  by  the  plaintiff's  own 
obstinacy.   . 
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We  have  also  Mr.  Ryland's  evidence,  lo 
the  effect  that  no  objection  was  made  by  the 
plaintiff  or  his  mooktear  to  the  non-semce 
of  a  notice  under  Section  45.  The  mook- 
tear of  the  plaintiff  took  the  money  stated  to  be 
due  in  the  notice,  but  refused,  under  instruc- 
tions from  his  employer,  to  pay  what  was 
actually  due,  and  insisted  upon  paying  what 
was  admittedly  not  due.  The  mistake  of  a 
few  rupees  caused  by  an  obvious  error  in  the 
addition  of  the  various  items  was  not  suiii- 
cient  grounds  for  impeaching  or  affecting  the 
demand,  inasmuch  as  the  directions  of  the 
Ad  had  been  substantially  complied  with. 
The  error,  moreover,  was  rectified  before  the 
sale,  and  the  plaintiff  was  asked  to  pay  what 
was  really  due,  and  refused  to  do  so.  Sec- 
tion 48,  Ad  III.  of  1864,  protects  the  Muni- 
cipal Commissioners  against  any  mistakes  in 
the  amount  of  assessment  due  in  cases  where 
the  directions  of  that  Ad,  as  in  this  case, 
have  been  substantially  and  in  effect  complied 
with. 

The  appeal  is  dismissed,  and  the  decision 
of  the  Judge  confirmed.  Plaintiff  to  pay 
costs  with  interest. 


The  13th  May  1868. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Award  by  Settlement-officer— Regulation  VII., 
1832— LimiUtion— Clause  6,  Section  z,  Act 
XIV.,  Z859. 

Case  No.  2530  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Paina,  dated  the  .261  h 
June  iS6y,  affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/ that  District ^ 
dated  the  2gth  December  1S66, 

Sreechund  Baboo  (Defendant),  Appellant, 

versus 
Mullick  Choolhun  (Plaintiff),  Respondent, 


Baboos  Hem  Chunder  Banerjet,  Khettur- 
nath  Bose,  and  Nil  Madhub  &in  for 
Appellant. 

Messrs,  R.  E,  Tividale  and  C  Gregory 
for  Respondent. 

On  a  Collector  proceeding  to  settle  a  mortgaged 
estate,  both  mortgagee  and  mortgagor  appeared  before 
him,  and  contended  for  the  right  of  settlemeDt.  His 
award  under  Regulation  VII.  of  1822  was  in  favor  of  tbe 
mortgagee  in  possession^  on  the  ground  that  the  period 
of  redemption  had  expired,  and  he  settled  the  estate 
with  him. 

Held  that,  as  the  mortgagor  allowed  that  awArd  to 
remain  unchallenged  for  three  3'ears,  it  became  binding 
under  Clause  6,  Section  1,  Act  XIV.  of  1S5C. 

Jackson,  J, — This  was  a  suit  to  recover 
possession  of  certain  immoveable  property 
mortgaged  as  long  ago  as  18 18. 

The  defendant,  amongst  other  things, 
represented  that  the  suit  was  barred  by 
limitation,  inasmuch  as  the  plaintiff  ^-as 
bound  by  an  adverse  award  of  the  Settlement 
Officer  made  in  1826,  whereby  that  officer, 
conceiving  the  mortgagee  in  possession  lo 
have  acquired  an  absolute  title  to  the  proper* 
ty,  declared  him  to  be  the  malik,  and  con* 
eluded  a  settlement  with  him.  It  may  be 
stated  that  the  mortgage  was  only  in  respeci 
of  a  4-annas  share  of  the  property  ;  and  that 
of  the  remaining  1 2  annas,  the  present  de- 
fendants are  the  undisputed  owners  as  pur- 
chasers from  the  original  proprietors,  who 
were  in  this  case  the  mortgagors. 

This  case,  which  was  a  suit  in  the  Princi- 
pal Sudder  Ameen's  Court,  appears  lo  have 
come  on  first  before  Moulvie  Iradut  AII7 
Khan,  the  then  Principal  Sudder  Ameen  of 
Patna ;  and  he,  hy  his  proceeding  of  the  zMx 
of  July  1866,  tried  and  determined  certain 
issues  in  bar,  and  amongst  them  that  of  limit- 
ation. He  then  curiously  directed  that  the 
parties  should  produce  evidence  on  a  later 
day  on  the  issues  of  fact;  and  then  this  case, 
half  tried,  came  for  trial  of  those  issues  be- 
fore a  subsequent  Principal  Sudder  Ameen, 
Baboo  Grish  Chunder  Ghose,  and  conse- 
quently the  decree  in  this  suit  is  drawn  oa 
a  judgment  passed  half  by  one  Judge  and 
half  by  another,  who  possibly  disagreed  with 
his  predecessor  as  to  the  first  half  of  the 
decision. 

The  judgment  being  for  the  plaintiff,  the 
defendant  appealed  to  the  Judge,  and  tbe 
Judge,    under    the    ruling    of    a    decision 
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reported  at  page  1135  of  the  Sudder  Dewan- 
ny  Reports  for  1859,  held  that  the  award  by 
ihe  Settlement  Authorities  made  in  1826 
was  not  a  summary  award  of  a  nature  which 
becomes  binding  unless  contested  by  a  Civil 
suit  within  three  years. 

The  case  referred  to,  we  may  remark,  was 
decided  by  the  late  Sudder  Court  upon  a 
question  arising  on  Act  XIII.  of  1848.  We 
have  (o  deal  with  Clause  6,  Section  1  of  Act 
XIV.  of  1859,  which  is,  no  doubt,  in  substance 
the  same,  but  the  wording  of  which  differs 
materially  from  that  of  the  eariier  enactment. 
Clause  6  declares  :  "  To  suits  brought  by 
"  any  person  to  contest  the  justice  of  an 
*•  award  which  shall  have  been  made  under 
*' Regulation  VII.,  1822,  Regulation  IX., 
"  1825,  and  Regulation  IX.,  1833,  of  the 
**  Bengal  CoJe,  or  io  recover  any  property 
**  comprised  in  such  awards  the  period  of 
•'  three  years  from  the  dale  of  the  final  award 
**  or  order  in  the  case.''  It  seems,  therefore, 
that,  if  an  award  has  been  made  by  the  Reve- 
nue Authorities  under  Regulation  VII ,  1822, 
relating  to  this  property,  and  that  the  object 
of  the  present  suit  is  to  recover  the  property 
comprised  in  such  award,  the  defendant  is 
entitled  to  apply  the  provisions  of  Clause  6, 
and  to  a  decree,  the  suit  being  barred  after 
the  lapse  of  three  years. 

Mr.  Gregory,  for  the  special  respondent, 
contends  that  the  clause  in  question  cannot 
refer  to  the  present  case,  that  it  refers  only 
to  cases  in  which  the  contest  is  regarding 
the  proprietary  right. 

The  proceeding  of  the  Collector  has  been 
read  before  us,  and  it  appears  that  on  his 
proceeding  to  make  a  settlement  of  the  me- 
bal,  the  two  contending  parties  set  their  claims 
before  him :  the  old  proprietor  alleging  that 
the  estate  had  been  merely  mortgaged  with 
a  remaining  right  «  f  redemption  ;  the  mort- 
gagee, that  the  period  of  redemption  having 
expiied,  he  had  become  absolute  owner. 

The  Collector  adopted  this  latter  view, 
and  stated  that,  as  the  time  for  redemption 
had  expired,  he  concluded  the  settlement 
with  him,  referring  the  mortgagor  to  the  Civil 
Court. 

It  is  quite  clear,  therefore,  that  by  this  ad- 
verse decision  of  the  Revenue  Authorities, 
the  mortgagor  was  thrown  on  a  suit  in  the 
Civil  Court ;  and  if  he  allowed  that  award  to 
remain  unchallenged,  he  was  bound  by  it  at 
the  expiration  of  the  period  allowed  for  his 
suit. 


It  appears  to  us  to  be  a  subject  of  satisfac- 
tion that  we  are  enabled  to  apply  the  pro- 
visions of  this  clause  to  a  suit  like  the  pre- 
sent. More  than  40  years  ago,  the  plaintiff's 
ancestor  represented  that  of  an  advance  of 
Rupees  250  made  on  this  property,  he  had 
re-paid  Rupees  175,  and  that,  consequently, 
only  75  rupees  remained  to  be  paid ;  and 
notwithstanding  the  trifling  amount  of  that 
advance  still  due,  he  allowed  the  property  to 
remain  in  the  hands  of  the  mortgagee  and 
be  transferred  to  purchasers,  and  he  now 
brings  this  stale  suit  to  recover  the  property 
with  wassilat,  amounting  to  20  times  the 
value  of  the  advance  made. 

This  is  a  case  in  which  justice  is  clearly 
with  the  defendant,  and  we  are  well  pleased 
to  be  able  to  reverse  the  decision  of  the  Lower 
Courts,  and  order  the  suit  to  be  dismissed 
with  costs. 


The  i^lh  May  1S68. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mi  Iter,  Judges, 

Execution— Decree-holder — Limitation. 

Case  No.  506  of  1867. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Officiating  Judge  of  Bacfier- 
gunge,  dated  the  2gth  June  t86'/,  affirm- 
ing an  order  passed  by  the  Principal 
Sudder  Ameen  of  that  District,  dated 
the  2gth  April  iSOj, 

Rajah  Sutto  Churn  Ghosal,  Appellant, 

versus 


Bhyrub  Chundcr  Brohmo,  Respondent. 

Baboos  Obhoy  Chunder  Bose  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Gopal  Lall  Miller  for  Respondent. 

Held  by  Loch,  J.,  dismissing  the  appeal,  that  ap  order 
of  Court  restoring  an  execution-case  to  the  file  is  no 
guarantee  of  the  &//rt^</M  of  the  decree-holder,  and,  if 
It  be  proceeded  with  no  further,  will  be  no  better  pro- 
tection agrainst  limitation  than  the  petition  on  which  it 
was  passed.  • 


Held  by  Milter,  ],— Contra. 
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Milter,  J. — I  am  of  opinion  that  this  de- 
cree is  not  barred  by  the  provisions  of  Sec- 
tion  20,  Act  XIV.  of  1S59.  It  appears  that 
an  order  was  passed  by  ihe  Court  for  restor- 
ing the  execution-case  to  the  file  within 
three  years  next  before  the  date  of  the  last 
application.  1  think  that  this  order  is  a 
proceeding  for  keeping  ihe  decree  in  force, 
although  it  is  not  a  proceeding  for  enforcing 
it.  1  think  that  the  Legislature,  when  it 
referred  to  proceedings  of  both  these  descrip- 
tions, intended  to  draw  some  distinction 
between  them.  A  warrant  for  the  arrest 
of  the  person  of  the  judgment-debtor,  or  a 
process  of  attachment  issued  against  his 
property,  is  a  proceeding  of  the  laiter  class ; 
but  an  order  for  the  restoration  of  an  execu- 
tion-case to  the  file,  and  which  thereby 
directs  the  execution  to  be  proceeded  with, 
is  a  proceeding  of  the  (irst- mentioned  class, 
/*.  ^ ,  is  a  proceeding  for  keeping  the  decree 
in  force.  It  has  been  decided  that  an  order 
striking  off  an  execution-case  from  the  file 
is  not  a  proceeding  within  the  meaning  of 
Section  20,  but  the  proceeding  before  us  is 
of  an  opposite  character.  Nor  can  such  a 
proceeding  be  impugned  on  the  ground  of 
want  of  bona  fides^  for  it  is  an  act  of  the 
Court  itself.  It  has  been  already  decided  by 
a  Full  Bench  in  the  case  reported  in  Volume 
VII.,  Weekly  Reporter,  page  515,  Mis- 
cellaneous Rulings,  that  an  act  of  the  Court 
cannot  be  impugned  as  mala  fide,  and  I  think 
that  the  same  principle  ought  to  be  applied 
10  the  proceeding  before  us.  I  would,  there- 
fore, reverse  the  decision  of  the  Lower 
Courts,  and  remand  this  case  to  the  Court 
of  first  instance.  The  respondent  ought  to 
pay  the  costs  incurred  by  the  appellant  both 
here  and  in  the  Lower  Courts. 

Lochy  J. — I  cannot  concur  in  the  view 
taken  by  my  colleague.  There  can,  of  course, 
be  no  question  of  the  bona  fides  of  the  order 
of  the  Court  ordering  the  application  for 
execution  to  be  registered,  and  directing  the 
party  to  proceed  with  the  execution.  But 
what  we  have  to  look  to  is  the  bona  fides  of 
the  party  making  the  application.  In  mak- 
ing it,  did  he  intend  to  carry  out  execu- 
tion— did  he  intend  to  take  further  steps  to 
realize  the  debt  due  to  him  ?  If  there  is  no 
valid  objection  to  proceeding  with  the  execu- 
tion apparent  on  the  face  of  the  application, 
the  tourt  cannot  refuse  to  admit  it  on  the 
register ;  but,  by  so  doing,  it  does  not  guaran- 
tee that  the  decree-holder  is  acting  in  good 
faith.  Where  a  notice  is  served  through 
the  Court  or  other  process  issued  at  the  in- 
stance of  the  decree-holder,  means  of  judg- 


ing of  his  good  faith  in  applying  for  cxecu* 
tion  are  afforded;  but  the  order  of  the 
Court  merely  restoring  an  execution -case  to 
the  file,  or  directing  a  fresh  application  to 
be  registered,  does  not,  in  my  opinion,  assist 
the  applicant  at  all ;  the  petition  filed,  and 
the  order  to  proceed  passed  thereon,  are 
merely  acts  to  start  the  case;  but  if  it  be 
proceeded  with  no  further,  that  order  will  be 
no  better  protection. against  limitation  than 
the  petition  upon  which  it  was  passed. 

The  decree  in  this  case  was  passed  in 
1850,  and  was  alive  in  1859,  when  Act  XIV. 
of  that  year  was  passed.  -  Something  ap- 
pears to  have  been  done  in  August  1S60; 
but  from  that  date  to  5ih  April  1S64  no- 
thing effective  in  furtherance  of  execution 
was  done.  Petitions  for  execution  were  put 
in  on  4th  May  1861  and  14th  August  186a. 
and  the  usual  orders  passed  upon  them ;  and 
thty  were  struck  of!  for  default,  no  steps 
having  been  taken  by  the  decree-holder  lo 
carry  out  execution.  On  the  application  ol 
25th  April  1864,- notice  was  served  on  the 
debtor;  but  by  that  time  execution  was 
barred  by  limitation,  and  it  has  been  ruled  by 
this  Court  that  where  limitation  has  once 
operated  to  prevent  execution,  no  subsequent 
acts  of  the  decree-holder  can  restore  to  him 
the  right  once  lost  of  executing  his  decree. 

Under  these  circumstances,  1  would  con- 
firm the  orders  of  the  Lower  Court,  and  dis- 
miss this  appeal  with  costs. 


The  i4lh  May  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and   Dwarka- 
nath  Mitter,  Judges, 

Evidence  (Documeutary  and  oral)— Power  of 
Civil  Ameen— Section  180,  Act  VI 11.,  1859. 

Case  No.  87  of  1868. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  igth  June  iSSy,  reversing  a  deci- 
sion passed  bv  the  Moonsiffofthat  District, 
dated  the  2Slh  December  1866, 

Mohun  Lall  Roy  (Plaintiff),  Appellant, 

versus 

Urnopoorna  Dossee  and  others  (Defendants), 

Respondents, 

Baboo s  Onookool  Ch  under  Alookerjee  and 
Gopal  Lall  Mitter  for  Appellant. 
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Jiaboos  Kalee  Mohtin  Doss,  Nuhel  Chunder 
Sein,  Jssur  Chunder  Chuckerbully,  and 
Htm  Chunder  Banerjee  for  Respondents. 

Where  a  pottah  Is  obscure,  its  meaning  may  be  eluci- 
dated by  oral  testimony. 

There  are  no  limits  to  the  powers  conferred  by  Act 
VIII.  of  iS5g  on  a  Civil  Ameen  for  the  purpose  of  male- 
iDgr  an  investigation. 

Jackson,  J. — The  plaintiff  in  this  case 
sued  for  confirmation  of  his  right  in  certain 
joics  held  under  a  mourosee  pottah  gra^^ted 
bv  Gobind  Chunder  Biswas  and  others,  who 
were  the  proprietors  of  considerable  jotes  in 
Ktsmut  Mullickpore. 

It  seems  that  these  jotcdars,  on  the  2nd 
Chcyt  1267,  had  granted  to  the  defendants  a 
mourosee  lease  of  the  lands  comprised  in 
ibe  jote,  with  a  reservation  of  the  holdings 
of  four  ryots,  and  also  of  10  bounds  or  par- 
cels of  khavur  land  estimated  to  contJMn 
about  20  pakees  of  land ;  and  a  few  days 
afterwards,  on  the  1 5th  of  Cheyt  of  the 
same  year,  these  jotedars  granted  to  the 
plainiifT,  that  is  to  say,  Boykunto  Lall  Roy, 
a  minor  who  is  represented  h)  the  plaintiff, 
a  distinct  pottah  for  the  khamar  lands  so 
reserved  and  the  holdings  of  those  four 
ryots.  And,  subsequently,  the  jotedars  sold 
absolutely  their  jotedaree  rights  to  Shama- 
SGonduree  Dassea,  the  wife  of  Mohun  Lall 
Roy,  plaintiff. 

After  the  parties  had  been  in  possession 
for  some  years  of  the  lands  leased  to  them, 
a  dispute  arose  regarding  some  portion  of  the 
land  comprised  in  the  jote,  and  held  by  one 
Issur  Chunder  Chand,  and  the  defendants 
suevl  Issur  Chunder  for  an  arrear  of  rent  in 
ihe  Collector's  Court.  Thereupon  the  plaint- 
iff intervened.  The  Deputy  Collector,  be- 
fore whom  the  suit  was  tried,  dismissed  the 
suit,  but  that  order  of  dismissal  was  reversed 
on  appeal  by  the  Collector  of  the  district ; 
and  the  present  plaintiff,  being  aggrieved  by 
that  decision,  brought  a  regular  suit  to 
establish  his  right,  and  also  claimed  to  re- 
cover from  the  defendant  the  12  rupees 
which  he  had  recovered  in  the  Act  X.  suit. 

The  Moonsiff  gave  the  plaintiff  a  decree, 
which,  on  appeal,  was  reversed  by  the  Prin- 
cipal Sudder  Ameen,  and  that  decision  came 
before  this  Court  on  special  appeal. 

On  hearing  the  special  appeal,  we  were  of 
opinion  that  the  reasons  for  which  the  Prin- 
cipal Sudder  Ameen  had  reversed  the  judg- 
ment of  the  Moonsiff  were  insuflicient  and 
em>ncous.  He  observed  that  the  onus  had 
been    laid   by  the    Moonsiff  on    ih(?   wrong 


party;  he  set  aside  the  report  of  the  Civil 
Court  Ameen,  because,  in  his  opinion,  the 
Ameen  had  made  *'  uncalled-for  remarks " 
in  that  report ;  he  observed  that  the 
pottah  on  which  the  plaintiffs  rely  "  did  not 
contain  the  line  of  demarcation  which  he 
expected  to  see,"  dividing  the  jote  into 
khamar  and  mourosee  tenures;  apparently, 
therefore,  setting  aside  the  plaintiff's  pottah, 
because  it  did  not  contain  a  line  of  demarca- 
tion separating  the  lands  referred  to  in  that 
pottah  from  the  lands  previously  leased  to 
the  defendants. 

Then  he  went  on  to  say  : — 

**  For  the  witnesses  adduced  by  the  plaint- 
"  iffs,  I  remark  that,  since  their  documentary 
*'  evidence,  which  is  essential  to  an  action 
"for  real  propeity,  does  not  apply  to  the 
"  issue,  their  testimony  per  se  is  insufficient 
"  to  assure  them  a  favorable  decree." 

He,  therefore,  reversed  the  Moonsiff's  deci- 
sion, and  ordered  the  suit  to  be  dismissed. 

We  were  of  opinion  that  the  pottah  was 
not  to  be  disregarded,  because  it  contained 
no  boundary-line  of  the  kind  mentioned  by 
the  Principal  Sudder  Ameen;  and  we  were 
further  of  opinion  that  the  oral  evidence  ad- 
duced by  dthe  plaintiff,  far  from  being  in- 
sufficient, was  of  a  highly  important  charac- 
ter, and  such  as  ought  to  have  been  consider- 
ed together  with  the  pottah,  and,  unless 
rebutted  by  still  stronger  evidence,  would 
quite  justify  the  Moonsiff  in  making  the 
decree  which  he  did  make.  We,  therefore, 
set  aside  the  Principal  Sudder  Ameen's 
decision,  and  ordered  a  remand ;  but,  being  of 
opinion  that  it  would  be  more  satisfactory 
if  the  case  were  tried  here  than  if  it  went 
back  to  the  Principal  Sudder  Ameen,  we 
resolved  to  try  it  9urselves. 

To-day,  accordingly,  we  have  heard  the 
l)leader  of  the  defendant  (appellant),  who  has 
addressed  us  at  great  length,  and  has  read 
and  commented  on  such  portions  of  the 
evidence  as  he  thought  proper. 

It  appears  to  me  that  the  judgment  of  the 
Moonsiff  was  right.  It  may  be  that  he  has 
stated  too  broadly  the  position  that  the  bur- 
den of  proof  in  this  case  lay  on  the  defendant. 
He  says :  "  As  the  defendant  has  admitted 
"  the  plaintiff's  proprietary  right,  the  disputed 
"land  must  belong  to  the  plaintiff,  if  it  does 
'*  not  appertain  to  the  defendants'  mourosee 
"estate." 

The  statement  of  the  law  can  hardly  be 
supported.     No  doubt,  it  was  for  the  plaintiff. 
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who  came  into  Court  to  establish  his  right, 
especially  with  the  adverse  decision  of  the 
Colkclor's  Court  against  him,  to  show 
affirmatively  that  the  land  for  which  he  sued 
was  comprised  in  tjie  potcah.  But  it  seems 
to  me  that  he  has  most  completely  acquitted 
himself  of  that  burden.  The  poltahs  under 
which  the  parties  held  being  unfortunately 
obscure,  inasmuch  as  the  defendants'  pottah 
contained  no  boundaries,  and  that  granted  to 
the  plaintiffs  contained  no  reference  to  the 
previous  lease  granted  to  the  defendants,  the 
plaintiffs  did  what  they  ought  to  have 
done,  and  which  was  the  best  thing  they  could 
have  done,  namely,  to  cause  the  lessors  to  be 
examined,  and  also  to  ask  the  Court  to  depute 
an  Ameen  to  hold  a  local  investigation. 

Now,  the  report  of  the  Ameen,  which  is  of 
great  importance,  is  unequivocally  on  the  side 
of  the  plaintiffs ;  and  on  that  of  the  defendants 
there  is  no  evidence  whatever  to  contradict 
or  to  be  put  in  competition  with  that  of  the 
lessors,  who  knew  exactly  what  was  given, 
and  what  was  intended  to  be  given  under  the 
pottah,  and  who,  as  they  have  sold  their  jote- 
daree  rights,  have  no  purpose  to  serve  one 
way  or  the  other. 

The  report  of  the  Ameen,  which  is  strong 
evidence  for  the  plaintiffs,  has  beeVi  objected 
to  by  the  appellant's  pleader  in  the  same 
sense  as  it  was  condemned  by  the  Principal 
Sudder  Ameen.  He  contends  that  the 
Ameen,  in  making  the  inquiry,  went  beyond 
the  scope  of  his  duties ;  that  he  framed  issues, 
looked  into  documents,  and  expressed  his 
opinion  freely  on  questions,  w^hich  are  beyond 
the  competency  of  an  Ameen;  and  it  was 
remaiked  that  different  Benches  of  this 
Court  have  in  various  cases — none  of  which, 
however,  have  been  cited — laid  down  what 
are  the  duties  of  a  Civil  Court  Ameen. 
But  on  reference  to  that  Section  of  the  Pro- 
cedure Code  which  relates  to  the  deputation 
of  Ameens,  I  can  see  no  limits  to  the  powers 
conferred  for  the  purpose  of  making  an  investi- 
gation. 

Section  i8o.  Act  Vlll.  of  1859,  says: — 

"  In  any  suit  or  other  judicial  proceeding 
*'  in  which  the  Court  may  deem  a  local  in- 
*  vesiigaiion  to  be  requisite  or  proper,  for 
"  the  purpose  of  elucidating  the  matters  in 
"dispute,  or  of  ascertaining  the  amount  of 
"any  mesne-profits  or  damages,  the  Court 
"  may  issue  a  commission  to  an  ofljcer  of  the 
"  Court  appointed  to  execute  such  commis- 
"  sion,  or,  if  there  be  no  such  officer,  to  any 
"suitable  person,   directing   him   to    make 
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such  investigation  and  to  report  thereon 
to  the  Court.  In  all  such  cases,  unless 
otherwise  directed  by  the  order  of  ap- 
pointment, the  Commissioner  shall  have 
power  to  examine  any  witnesses  who 
may  be  produced  to  him  by  the  parties 
or  any  of  them,  the  parties  themselves, 
and  any  other  persons  whom  he  may  think 
proper  to  call  upon  to  give  evidence  in 
the  matters  referred  to  him ;  and  also 
to  call  for  and  examine  documents  and 
olher  papers  relevant  to  the  subject  of 
inquiry  *  *  *,  The  Commissioner, 
after  such  local  inspection  as  he  may  deem 
necessary,  and  after  reducing  to  wriiing,  in 
the  manner  hereinbefore  prescribed  for 
taking  the  depositions  of  witnesses  in  the 
presence  of  the  Judge,  the  depositions 
taken  by  him,  shall  return  the  depositions, 
together  with  his  report  in  writing,  sub- 
scribed with  his  name,  to  the  Court.  The 
report  and  depositions  shall  be  taken  as 
evidence  in  the  suit,  and  shall  form  part 
of  the  record,'"  &c. 

This  seems  to  give  the  widest  power 
and  discretion  to  the  Ameen  to  inquire  as 
he  may  into  the  matters  referred  to  him 
for  investigation. 

It  has  been  remarked  that  several  of  the 
witnesses  who   have   deposed  in  this  case 
have  given  evidence,   not  directly    bearing 
upon   the   rights  acquired   by  the    plaintiff 
from  the  lessors,  but  on  the  question  of  occu- 
pancy and  possession ;  and  this  testimony 
has  been  looked  upon,  apparently,   by  the 
Principal  Sudder  Ameen  and  by  the  appel- 
lant's pleader  as  irrelevant.     But  it  seems 
to  me,  in  a  case  like  the  present,  to  be  evi- 
dence of  a  most  important  kind.     When  we 
find  that  the  two  parties  to  this  suit  within 
a  few  days  of  each  other  obtained  separate 
leases  some  half  a  dozen  years  before  the 
commencement  of  these  proceedings,  and  that 
so  long  a  period  followed  without  any  kind 
of  dispute,  it  is  natural  to  suppose  that  they 
were  put  into  possession  of  that  which  had 
been  leased  to  them,  and  made  their  own 
arrangements  as  to    that    possession ;    and 
where   there    is    any    obscurity    as    to  the 
terms  of  the  pottah,   much   light  must  be 
thrown  on  the  case  by  ascertaining  how  the 
parties   dealt  with  the  properly   under  the 
respective  leases. 

If,  therefore,  we  find  that  the  plainliffs 
immediately  took  possession  and  converted  the 
land  into  a  garden,  and  otherwise  exercised 
rights  of  ownership  over  the  land  for  which 
they  sue,  it  seems  to  me  only  fair  to  infer 
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that  these  were  part  of  the  lands  granted  to 
them  by  their  lease. 

Therefore  it  seems  to  me  that  the  decision 
of  the  MoonsifF,  although  wanting  in  accu- 
racy in  some  respects,  is  in  the  main  right ; 
that  the  plaintiffs  are  entitled  to  the  land 
for  which  they  sue  ;  and  that,  therefore,  the 
jadgment  of  the  Moonsiff  must  be  affirmed, 
and  this  appeal  must  be  dismissed  with  all 
costs. 

Mitter^  J, — I  am  also  of  the  same  opinion. 

It  appears  to  me  that  the  decision  of  this 
case  entirely  depended  on  the  solution  of  the 
qnestion  as  to  whether  or  not  the  disputed 
lands  were  included  in  the  lease  granted 
by  Gobind  Chunder  Biswas  and  others  to  the 
defendant  who  is  the  appellant  before  us. 

Unfortunately,  however,  the  principal 
document  which  could  have  thrown  the 
greatest  light  on  this  question,  namely,  Ihe 
]X)ttah  granted  to  the  defendant  (appellant), 
does  not  enable  us  to  determine  it  one  way 
or  the  other.  No  boundaries  are  given 
either  of  the  lands  leased  to  the  defendant 
or  of  those  which  were  excluded  from  that 
lease.  Under  these  circumstances,  the  only 
way  in  which  this  question  can  be  satisfac- 
torily determined  is  by  examining  the  evi- 
dence adduced  by  the  parties  respectively  as 
to  the  mode  in  which  they  have  been  dealing 
with  the  property  in  dispute. 

On  this  fact,  there  can  be  only  one  opinion, 
and  that  opinion  is  entirely  in  favor  of 
the  plaintiff  (respondent).  The  plaintiff  has 
proved,  by  the  testimony  of  unimpeachable 
witnesses,  that  ever  since  the  date  of  the 
lease;  which  was  granted  to  him  on  the  1 5th 
of  Cheyt  1267,  he  has  been  in  exclusive  pos- 
session of  the  land  in  dispute,  first  by  plant- 
ing a  garden  on  it,  and  afterwards  by  placing 
upon  it  certain  ryots,  of  whom  Issur  Chun- 
der Nundee,  the  defendant  in  the  Act  X. 
case,  was  one. 

The  evidence  of  the  common  lessors,  the 
evidence  of  some  of  the  ryots  who  are  in 
actual  occupation  of  the  land  in  question,  to- 
gether with  the  report  of  the  Ameen,  conclu- 
sively prove  that  the  disputed  lands  were  held 
by  the  plaintiff  in  the  manner  alleged  by  him. 
The  only  ground  upon  which  the  evidence 
of  these  witnesses  is  sought  to  be  got  rid 
of  is  by  saying  that  these  parties  have  col- 
luded with  the  plaintiff.  Not  a  tittle  of 
evidence  has  been  produced  to  substantiate 
this  allegation  ;  nor  does  the  record  disclose 
one  single  circumstance  from  which  collu- 
sion or  fraud  can  be  inferred. 

Vol.  IX. 


The  case  originally  set  up  by  the  defend- 
ant in  the  Courts  below,  as  far  as  I.  can 
understand  it  from  his  petition  of  objection 
to  the  Ameen's  report  and  the  second  ground 
of  appeal  taken  by  him  before  the  Principal 
Sudder  Ameen,  was  that  this  land  was  not 
khamar.  Now,  it  has  been  satisfactorily 
established  by  the  evidence  on  both  sides 
that  the  land  is  khamar.  It  is  argued  that 
the  mere  fact  of  their  being  khamar  lands 
does  not  prove  anything,  because  khamar 
lands  were  also  included  in  the  lease  granted 
to  the  defendant. 

This  contention,  however,  cannot  stand, 

i  for  whether  it^tfWrtr^ands  were  or  were  not 

granted  to  the  appellant,  it  is  perfectly  clear 

that  he  did  not  claim  the  disputed  lands  as 

part  of  the  khamar  lands  leased  to  him. 

The  evidence  of  three  witnesses  adduced 
by  the  appellant  has  been  read  to  us  by  his 
pleader ;  but  looking  to  their  evidence,  it 
appears  to  me  to  be  so  full  of  inconsistencies 
and  contradictions  that  I  do  not  feel  the 
slightest  hesitation  in  rejecting  it  as  wholly 
unworthy  of  belief. 

The  first  witness  whose  evidence  was 
read  is  Mohesh  Chunder  Chund.  This 
witness  deposed  that  the  lands  with  regard 
to  which  Urnopoorna  had  granted  a  pottah  to 
Issur  Chunder  Nundee  were  formerly  in 
the  occupation  of  the  lessors  ;  that  those 
lands  were  afterwards  granted  by  the  lessors 
to  Shamasoonduree  Dassee,  the  wife  of  the 
plaintiff  ;  and  that  it  was  Shamasoonduree 
who  had  granted  a  sub- lease  to  Issur  Chunder 
Nundee,  by  virtue  of  which  lease  Issur 
Chunder  Nundee  had  been  in  the  occupation 
thereof.  It  appears  to  me  that  these  state- 
ments are  utterly  inconsistent  with  the  case 
originally  set  up  by  the  appellant  himself ; 
and  the  same  remark  is  equally  applicable 
to  the  depositions  of  the  two  remaining  wit- 
nesses." 

I  am  of  opinion,  therefore,  that  this  appeal 
ought  to  be  dismissed  with  all  costs. 
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The  15th  May  1868. 


Present: 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Suit$  for  rent  from  lakherajdars  —  Onus  proban- 
di— Limitation — Deduction. 


collected  rents  from  these  lands  as  mrf/, 
which  he  distinctly  alleges  it  still  to  be. 
The  defendants  again  say  that  they  have 
held  it  lakheraj. 

The  first  Court  held  that,  although 
defendants  did  not  prove  their  lakheraj 
iitle,  still  plaintiff  was  barred  by  limitation 
under  Clause  14,  Section  i,  Act  XIV.  of 
1859,  inasmuch  as,  with  a  lakheraj 
title  clearly   set   up   by  defendants  against 

Deputy  Commissioner  of  Lhoia  D/agporey  '       ,     ,  ^u   u  j  ^  ^:-  ^     tu«  c.J>^  n^^^ 

J  :  jiL        JL    Tiyr     J    ,Df.^    .,^..«f.l.^  ^  i  and  4^  months  had  expired.   The  first  Court, 
dated  the  30th  March   iSoy,  affirming  a'  .       ^^        ,,        ,  .uJL  ^  a^a^^i,^^  ^$ 
J      •     ^       J  J    jj.    rk  J.  /    r-^-^  v./iL-.. '  however,  allowed  them  a  deduction  ot 
decision  passed  by  the  Deputy  Commissioner  ^  ^^^^   .  '^^n.Kc    .nH     ti    days   for    a 


II 


one 
suit 


VihatbislrictUaUdthnlh  August  me.   J^;;,g^t  7„""j^e  1?h    July     .86.,    but    it 

Prodhan  Gopal  Singh  and  another  (Plaintiffs), 

Appellants^ 


versus  ' 

Bhoop  Roy  Ojha  and  others  (Defendants), 

Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboos  Romesh  Chunder  Milter  and  Poor  no 
Chunder  Shome  for  Respondents. 

Where  a  plaintiff  claims  rent  on  account  of  lands  as 
w/J/  from  defendants,  who  set  up  a  lokheraj  title  and 
produce  lakheraj  sunnnds  in  support,  he  has  first  of  all 
to  prove  that  he  has  collected  rents  from  the  lands  as 
mdl  within  12  years  of  the  suit ;  and  in  calculating;^  the 
period  of  limitation,  the  plaintiff  is  not  entitled  to  de- 
duction on  account  of  the  periods  of  pendency  of  suits 
for  rent  and  for  small  portions  of  the  land. 

Bayley,  J, — The  pleas  taken  in  this  speci- 
al appeal  are : — 

I. — That  limitation  does  not  bar  the  suit, 
as  the  relation  existed  of  landlord  and  ten- 
ant, and  once  a  tenant  always  a  tenant. 

II. — That  in  calculating  the  period  within 
which  the  suit  might  be  brought,  a  deduction 
should  have  been  allowed  for  the  intermediate 
periods  of  all  pending  suits. 

III.— That  limitation  would  riot  apply  to 
the  lands  referred  to  in  the  suits  brou^^ht 
within  1 2  years.  ° 

On  the  one  hand,  it  is  not  denied  by 
defendant  that  they  farmed  the  viljai?e  till 
1904  Sumbut  (1848  A.D.);  but,  on  the  other 
plaintiff  does   not   prove  that   he  has  ever 


disallowed  any  deduction  for  a  suit  for  3 
beegahs  in  August  1850,  and  a  suit  brought 
in  February  1855  for  13  beegahs,  and 
hejd  that  those  suics  for  t6  beegahs  could 
not  be  deemed  the  same  litigation  as  the 
present  suit  for  76  beegahs. 

The  Lower  Appellate  Court  has  held  that 
limitation  bars  the  suit,  as  plaintiffs  admitted 
that  they  had  not  received  rent  for  the  lands 
now  claimed,  since  the  defendants  ceased 
to  farm  the  village  in  Sumbut  1904  (1848 
A.  D).     As  to  the  deductions  claimed   for 
pendency  of  other  suits,  the  Lower  Appellate 
Court  held  that  these  were  reiH-suiis,   and 
for  small  portions  of  the  lands ;  and  '*  there 
has    been    no    such    prosecution    of    these 
alleged    rights "    by    plaintiffs    for    the    76 
beegahs  of  land  as  would  save  them   from 
limitation.     Plaintiff's  suit  was  thus  dismiss- 
ed  by  both  Courts. 

This  special  appeal  by  plaintiff  is  ac- 
cordingly brought,  and  the  grounds  have 
been  before  set  forth. 

We  quite   concur    with    the   Lower   Ap- 
pellate   Court    that    plaintiff,    who     claims' 
these  lands  as  mdl,  and  is  opposed  by  defend- 
ants,   who   set   forth   a   lakheraj  title;   and 
have   filed   lakheraj  sunnuds  in  support  of 
it,  has  first  of  all  to  prove  that  he  has  col- 
lected  rents    for    them    as    mdl  within    12 
years  of  suit.     This  plaintiff  utterly  fails  to 
do.     Nor  do  we  think  that  the  suits  for  rent 
and  for  small  portions  of  the  land  can  be 
deducted  in  calculating  the  period  allowed, 
because  really  those  suits  were  actually  not 
identical  as  to  their  whole    subject-matter 
with  this  suit.     The  plaintiff  lost  in  every 
suit  and  every  appeal ;  and  on  the  whole,  it 
is  difficult  to  say  it  was  the  same  litigation. 

In    this    view,    we    dismiss    this  special 
appeal  with  costs. 

b 


i868.] 


Civil 


THB   WIKKLT    RXPORTXR. 


Rulings, 


571 


The  15th  May  1868. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  A.  G. 
Macpherson,  Judges, 

Minor—Ratification. 

Case  No.  2068  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tip- 
per  ah  y  dated  the  26  th  June  iSOy,  affirm- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District y  dated  the  loth  August 
§866. 

Kebul  Kristo  Doss  (Defendant),  Appellant^ 

versus 

Ram  Coomar  Shah  (Plaintiff),  Respondent, 

Baboo  A  shoo  tosh  'Chatter jee  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

In  a  suit  to  set  aside^  a  sale  effected  by  plaintiff's 
mother  during  his  minority,  it  appearing  that  plaintiff, 
eleveD  months  after  attaining  his  maiority,  signed  for  his 
muther  a  written  statement  in  another  suit  to  the  effect 
that  the  property  had  been  sold  by  her  to  the  defend- 
ant, and  that  he  in  that  suit  conducted  his  mother's 
defence,  which  was  that  the  purchaser  from  her  was 
entitled  to  what  he  claimed,  it  was  held  that  he 
roust  be  considered  to  have  acquiesced  in,  and  ratified, 
the  sale. 

Macphersony  J, — A  certain  share  (the 
property  of  the  plaintiff)  in  a  talook  having 
been  sold  to  the  defendant  by  the  plaintiff's 
mother  during  his  minority,  the  suit  out 
of  which  this  appeal  arises  was  instituted  to 
set  aside  the  sale  and  recover  possession  of 
the  share. 

The  chief  issues  below  were  whether  the 
plaintiff's  suit  was  not  barred  by  limitation, 
and  whether  the  plaintiff  had  not  ratified  and 
confirmed  the  sale  by  his  conduct  after  he 
attained  majority.  The  Lower  Appellate 
Court  decided  both  these  points  in  favor  of 
the  plaintiff,  and  upheld  the  decree  which 
the  Court  of  first  instance  had  passed  in  his 
favor. 


The  defendant  appeals,  and  contends  that 
the  issue  as  to  limitation  has  not  been  pro- 
perly tried,  and  that  the  Principal  Sudder 
Ameen  is  wrong  in  supposing  that  the  acts 
relied  on  as  acts  of  ratification  were  acts 
during  minority. 

The  point  as  to  limitation  has,  I  think, 
been  properly  tried.  The  contention  through- 
out has  been  that  neither  the  plaintiff  nor 
his  father  before  him  were  in  possession  of 
the  disputed  property  within  twelve  years 
prior  to  the  institution  of  the  plaintiff's  suit 
(on  the  .19th  Magh  1272,  or  31st  January 
1866).  But  the  Principal  Sudder  Ameen  has 
found  as  a  fact  that  the  plaintiff's  mother 
was  in  possession  until  she  was  turned  out 
by  one  Doorga  Churn  Sein  after  the  6th'  of 
Assar  1263.  The  facts  being  so  found  (and 
we  cannot  interfere  with  the  finding  in 
special  appeal),  the  suit  is  not  barred,  whe- 
ther the  plaint  was  or  was  not  filed  within 
three  years  of  the  plaintiff's  attaining  his 
majority,  for  it  was  filed  within  twelve  years 
of  the  plaintiff  (and  his  mother  and  guard- 
ian; being  ousted. 

As  regards  the  question  of  ratification,  it 
appears  to  me  that  the  Principal  Sudder 
Ameen  has  made  a  mistake  in  thinking  that 
the  acts  relied  upon  are  acts  done  during 
the  minority  of  the  plaintiff.  They  are,  in 
fact,  acts  done  at  least  eleven  months  after  he 
attained  his  full  age. 

The  plaintiff's  mother  having  been  dis- 
possessed (as  found  by  the  Principal  Sudder 
Ameen)  about  1263,  she  was  out  of  posses- 
sion at  the  time  she  sold  to  the  defendant. 
And  we  find  that  the  defendant  only  paid 
Rupees  75  for  the  share  which  the  plaintiff 
in  this  suit  values  at  Rupees  295.  Doubt- 
less, the  mother  sold  and  the  defendant  pur- 
chased with  the  knowledge  that  he  would  have 
to  sue  before  he  got  anything,  and  the  plaint- 
iff did,  in  fact,  almost  immediately  bring 
a  suit  against  Doorga  Churn  Sein,  in  which 
he  succeeded.  In  this  suit  the  appellant 
who  claimed  through  the  purchase  from  the 
plaintiff's  mother  made  her  a  defendant.  And 
what  the  appellant  now  chiefly  relies  on  as 
showing  that  he  assented  to  and  ratified  what 
his  mother  had  done  is,  ihat  whereas  the  mo- 
ther filed  a  written  statement  in  the  suit 
against  Doorga  Churn  Sein,  in  which  she  ex<  * 
pressly  stated  that  the  property  had  been  sold 
by  her  to  the  appellant,  this  written  state- 
ment was  signed  by  the  hand  of  the  plaintiff 
who  signed  it  bakalum  for  his  mother.  In 
addition  to  this,  the  plaintiff  (as  is  found  as 
a  fact  by  the-  Lower  Appellate  Court)  con- 
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ducted  the  defence  in  that  suit  on  behalf  of 
his  mother,  and  her  whole  defence  was  that 
the  appellant  was  entitled  to  what  he  claimed 
from  Doorga  Churn  because  of  his  purchase 
from  her. 

The  Principal  Sudder  Ameen  says  all 
this  occurred  while  the  plaintiff  was  a 
minor.  But 'in  saying  this  he  has  evidently 
forgotten  to  consider  the  dates  which  clearly 
prove  that  the  plaintiff  was  of  age  eleven 
months  before  the  written  statement  was 
filed. 

The  Principal  Sudder  Ameen  has  held 
rightly  that  the  plaintiff  attained  majority 
on  completing  his  fifteenth  year.  He  was 
born  on  the  a  5th  Magb  1251.  Therefore 
he  attained  majority  on  the  25th  Magh  1266. 
The  written  statement  of  the  mother  was 
not  filed  till  the  28th  Pons  1267,  nearly 
eleven  months  afterwards.  The  *'  conduct " 
of  the  suit  referred  to  by  the  Principal  Sud- 
der Ameen  may  have  been  and  probably  was 
even  subsequent  to  that. 

It  may  be  said  that  a  person  who  had 
only  so  recently  attained  his  full  age  ought 
not  to  have  his  conduct  construed  into  a  con- 
firmation of,  and  assent  to,  his  guardian's  acts. 
But  in  the  first  place  the  position  of  one 
who  gives  a  release  to  his  guardian  nearly  a 
year  after  he  reaches  majority  is  very  differ- 
ent frpm  that  of  a  person  who  does  so  with- 
in a  few  days  or  weeks.  And  in  the  second 
place  the  whole  circumstances  of  the  case 
must  be  looked  at ;  and  considering  that  the 
appellant  in  this  case  merely  bought  a  pro- 
perty from  which  the  mother  had  been  dispos- 
sessed ;  that  he,  in  fact,  merely  bought  a 
right  of  suit ;  that  the  plaintiff  .by  his  acts, 
after  he  came  of  age,  encouraged  and  induced 
the  appellant  to  prosecute  the  suit  against 
Doorga  Churn  Sein  (which,  as  a  matter  of 
course,  the  plaintiff  never  would  have  done 
if  he  had  supposed  it  possible  that  the  plaint- 
iff would  dispute  his  mother's  act) ;  and  that 
there  is  no  evidence  whatever  to  lead  to  the 
conclusion  that  in  what  he  did  in  Doorga 
Churn  'Sein's  suit,  the  plaintiff  was  acting 
otherwise  than  with  his  own  free  consent  and 
will,  or  that  he  acted  in  ignorance  of  the  true 
state  of  affairs ;  bearing  all  these  considera- 
tions in  mind,  I  think  that  what  the  plaintiff 
did  after  he  came  of  age  prevents  his  recover- 
ing in  this  suit.  I  think  that,  as  a  legal  in- 
ference from  his  conduct,  I  am  bound  to  hold 
that  he  did  acquiesce  in,  and  ratify  and  con- 
firm, what  his  mother  had  done,  and  that  he 
cannot  now  be  heard  to  say  that  what  she 


did  was  unwarranted,  and  therefore  is  not 
binding  upon  him. 

Upon  this  ground,  I  would  reverse  the 
decrees  of  the  Lower  Courts,  and  would  dis- 
miss the  plaintiff's  suit  with  all  costs  here 
and  in  the  Courts  below. 

Barley,  J. — I  concur  in  thinking  that  the 
act  of  plaintiff  by  signing  the  mother's  writ- 
ten statement  "  bakaluvi "  eleven  months  after 
attaining  majority,  and  by  his  doing  so  with 
the  fullest  means  of  knowledge  of  the  facts, 
is  sufficient  ratification.  1  agree  in  revers- 
ing the  order  of  the  Lower  Appellate  Court, 
and  in  dismissing  the  plaintiff's  suit  with 
all  costs. 


The  15th  May  1868. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 


Redemption  —  Mortg:ag:ee*s  accotints  —  Coodt- 
tional  decree  —  Re-conveyance  —  Powers  of 
Court 

Case  No.  156  of  1867. 

Regular  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Chittagong,  dated  the 
1 6th  March  i86*j, 

Mokund  Lall  Sookul  (Plaintiff),  Appellant^ 

versus 

Goluck  Chunder  Dutt  (Defendant), 
Respondent, 

Mr.  R,  E,  Twidale  and  Baboo  Sreenath 
Dass  for  Appellant. 

Baboos  Romesh  Chunder  Mitter,  Unnoda 
Per  shad  Banerjec,  and  Sreenath  Banerje^ 
for  Respondent. 

In  a  suit  for  redemption  of  mortg^aged  properly,  it 
was — Held  [hy  Bayley,  y,)  that  the  law  only  requires 
that  the  mortgagee's  account  of  receipts  and  disburse- 
ments shall  be  made  out,  filed  in  Court,  and  then  sworn 
to  as  correct  by  the  mortgagee. 

Held  {by  Phear,  J,)  that  mortgagees  are  bound  lo 
exhibit  the  detailed  items  of  all  their  actual  receipts 
and  disbursements  to  the  time  of  accounting,  verified 
by  themselves  and  accompanied  by  all  vouchers* 
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Held  {by  Bayley,  J.)  to  be  a  rule  of  law  which 
has  been  followed  m  practice,  and  which  this  Court 
must  follow,  that  no  redemption  can  be  decreed  in 
such  a  suit  as  long  as  there  is  any  balance  found  due. 

Held  {by  Phear,  y.)  that  plaintiff  ought  to  obtain 
a  decree  for  re-conveyance  on  payment  of  the  balance 
found  to  be  due  with  interest  and  costs  of  suit  within 
a  time  specified,  and  that  the  Court  is  not  bound  by 
the  previous  practice  but  has  full  power  to  mould  its 
decrees  in  such  a  way  as  to  meet  the  exigencies  of  each 
cajse. 

liavley,  J, — The  history  and  particulars 
of  this  litigation  (commenced  in  1852)  are  set 
forth  in  the  first  and  following  pages  of  the 
paper  book.  It  is  needless  to  recapitulate 
them  now.  Suffice  it  to  say  that  we 
remanded  this  case  on  the  7th  May  1866,  * 
with  these  remarks : — 


"The  account  which  the  mortgagee  by 
law  has  to  put  into  Court  is  not  that  of  his 
agent  or  tehsildar  given  by  the  latter  for 
his  master's  (the  mortgagee's)  information 
as  to  such  agent's  collections.  The  jumma- 
wassil-bakee  paper,  however,  is  this  latter 
only.  The  account  to  be  put  in  under 
the  law  is  one  to  be  made,  verified,  and 
proved  by  the  mortgagee  himself  in  the 
way  before  indicated.  His  jumma-wassil- 
bakee  papers,  duly  attested  by  those  who 
prepared  them  or  who  collected  according 
to  them,  and  supported  by  the  receipts  of 
the  talookdars  or  ryots,  who  also  may  be 
called  to  depose  to  those  receipts  and  to 
what  was  the  real  demand  and  balance  of 
each  of  their  respective  tenures,  may  well 
be  adduced  to  support  the  mortgagee's  own 
account  when  made  and  put  into  Court 
under  the  law  cited. 
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"  In  fact,  the  account  required  from  the 
"  mortgagee  is  one  setting  forth  what  he 
has  realized,  from  what  portions  of  the 
mortgaged  properly,  in  what  terms  or 
**  periods,  with  what  loss  and  gain  on  the 
**  several  assets,  with  what  necessary  deduc- 
"  lions,  and  what  remains  then  as  the  net 
"  profits  which  can  be  taken  as  actual  reali- 
**  zations  towards  liquidaiing  the  sum  due 
*•  under  the  mortgage  transaction." 

Upon  this  remand,  the  Lower  Court  held 
that  the  principal  and  interest  had  not  been 
realized  by  the  mortgagee  when  this  suit 
was  brought.  The  plaintiff's  suit  was  dis- 
missed with  costs. 

PiatntifF  appeals  and  urges — 

I.  That  the  accounts  filed  by  the  mort- 
gagee are  not  as  required  by  law,  but  mere 

♦  See  5  W.  R.,  Qvil  Rulings,  271. 


abstracts     of    jumma-wassil-bakee     papers 
already  deemed  insufficient. 

2.  That,  in  fact,  no  proper  accounts 
were  kept  by  the  mortgagee  as  admitted 
by  him. 

3.  And  that  the  defendant's  towjee  of 
1190,  filed  by  the  mortgagee,  was  spurious 
and  untrustworthy,  and  contradicted  by 
the  towjee  and  a  Collectorate  paper  of  the 
neighbouring  zemindars  filed  by  plaintiff. 

4.  That  the  defendant's  towjee  of  11 90 
refers  only  to  Dhurmpore,  and  not  to  six 
other  villages  exclusive  of  Dhurmpore.* 

The  memorandum  of  appeal  is  a  long  argu- 
mentative statement  as  to  the  evidence,  but 
the  above  are  the  essential  matters  of  appeal 
before  us  for  decision. 

With  respect  to  the  accounts,  I  have  to  ob- 
serve that  their  truth  and  correctness  have 
been  deposed  to  by  Goluck  Chunder  Dutt,. 
who  managed  the  estates  and  prepared  the 
accounts.  He  states  that  he  himself  prepared 
these  accounts  ;  that  Kashee  Mohun  drew  out 
the  fair  copies  now  filed  in  Court;  that  they 
have  been  prepared  from  the  tehsildar's 
jumma-wassil-bakee  and  jumma-khurruch 
papers;  that  besides  the  jumma-wassil-bakee 
and  jumma-khurruch  accounts,  defendants 
possess  no  other  papers  showing  the  collections 
from  the  estate  ;  and  that  the  kubooleuts  and 
fysallahs  (filed  in  the.  record)  are  the  only 
documents  they  possess  to  show  the  areas  of 
the  lands  held  by  the  talookdars  and  ryots. 

The  original  towjee  of  1190,  delivered  by 
the  mortgagor,  and  according  to  which  the 
demand  or  jumma  had  been  regulated,  {ind 
original  jumma-wassil-bakee  papers  from 
1 193  to  1242  have  been  filed. 

Now  as  to  the  amount.  It  certainly  is  an 
account  of  receipts  and  disbursements  du- 
ring the  incumbency  of  the  mortgagee.  1  do 
not  myself  see  that  it  is  to  be  rejected,  be- 
cause it  is  based  on  private  collection  papers. 
The  collection  papers  themselves  would  not 
be  the  account,  but  there  is  no  reason  why 
they  should  not  afford  the  materials  for  the 
account,  just  as  private  memoranda  are  not 
accounts,  but  afford  means  and  legitimate 
means  to  prepare  a  due  account,  such  as  a 
mortgagee  has  to  give  of  his  usufruct. 

It  is  true  that  the  defendants  have  shown 
that  previously  no  accounts  of  the  character 
of  the  balance  sheet  required  by  the  law 
have  been  accurately  or  regularly  prepared 
or  kept.  But  the  law  only  requires  that  the 
mortgagee's  account  of  receipts  and  disburse- 
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ments  shall  be  made  out,  filed  in  Court, 
and  then  sworn  to  as  correct  by  the  mort- 
gagee. Of  course,  if  such  an  account  can 
be  shown  to  be  false  or  incorrect,  it  is  open 
to  the  mortgagor  to  show  that  fact. 

But  I  do  not  think  that  such  fact  is  shown 
in  this  case.  I  do  not  see  why  the  towjee  of 
1 1 90  should  be  declared  a  forgery.  No  proof 
of  this  is  on  the  face  of  it,  or  otherwise, 
directly  brought  to  bear  on  it.  The  date, 
1 190,  is  referred  to  by  appellant  as  subsequent 
to  the  deed,  which  was  of  1189,  and  there  is 
a  difference  of  eight  villages  in  the  two  papers. 
But  if  the  towjee  be  forged,  why  could  it 
not  have  been  made  to  run  both  as  to  dale 
and  details  in  unison  with  the  mortgage 
deed } 

For  my  own  part,  too,  I  think  that  it 
is  quite  a  common  practice  to  specify 
or  denominate  the  main  village  only,  when 
others  are  in  fact  comprised  in  it ;  and  by 
custom  the  one  is  understood  to  comprise 
the  others.  The  taidad  and  the  Collectorate 
Chittas  show  that  such  was  the  case. 
What  the  Talook  Megerra  really  was,  was 
what  had  to  be  seen;  and  under  that 
head  the  additional  villages  might  well 
come.  I  think  as  to  the  taidad  that  the 
remark  on  the  paper  that  it  is  not  admitted 
to  be  correct,  is  no  reason  in  itself  for  its 
having  been  rejected,  because  that  was  done 
under  a  general  precautionary  rule  pre- 
vailing in  all  Collectorates  as  to  such  pa- 
pers. It  is  notorious  that  these  precise 
words  can  be  found  on  records  in  every  Col- 
lectorate in  the  countrv. 

I  concur^  loo,  with  the  Lower  Court  that 
there  is  no  reason  that  a  towjee  of  1190 
should  detail  all  under-tenures  and  areas. 
It  was  a  rough  memorandum  of  estimated 
assets  which  Lalla  Tiluck  himself  thought 
sufficient ;  and  those  taking  from  him 
might,  therefore,  well  adopt  it,  and  it  does 
not  follow  that  they  were  lo  go  beyond  it,  or 
lose  their  mortgager-ights. 

And,  lastly,  there  is,  I  think,  sufficient 
direct  evidence  from  defendant's  witnesses 
as  to  its  genuineness  and  authenticity, 
especially  to  the  signature  on  it  being  true. 
The  towjee,  moreover,  spoken  of  by  Kalee 
Dass,  plainiifl's  witness,  shows  from  its 
tenns  that  this  impeached  one  of  11 90  was 
not  so  different  as  to  warrant  a  conclusion 
that  the  latter  is  a  forgery,  or  that  the  col- 
lections >\ere  not  made  according  to  it,  as  they 
were  according  to  Kalee  Dass. 


Again,  this  was  a  talookee  collection 
which  is  not  evidently  so  direct  a  gathering 
into  the  hand  of  the  malik  of  all  available 
assets  as  a  ryotee  one,  and  thus  the  mortgagee 
who  represented  the  malik  could  not  obtain 
the  fuller  rates  which  the  talookdar  might. 

In  respect  to  the  evidence  brought  forward 
by  either  party  as  to  the  real  rates  as  shown 
by  the  judgments  in  certain  rent  suits, 
I  think  there  is  not  much  proof  that  the 
rate  of  \  per  kanee  adopted  by  the  Coort 
was  wrong,  or  that  it  is  2  rupees  per  kanee, 
as  he  alleges. 

On  the  whole  case,  I  do  not  see  saflicient 
reason  for  saying  that  the  decision  of  the 
Lower  Court  is  so  far  substantially  wrong 
that  we  should  reverse  it.  I  have,  however, 
doubts  as  to  whether  5  per  cent.,  and  not  10 
per  cent.,  for  collection-charges  is  not  enongh 
in  a  talookdaree  mehal,  as  defendant  admitted 
tRis  to  be.  Thus,  with  this  exception,  I 
would  dismiss  this  appeal  with  costs. 

I  should  be  glad  if  the  mortgagor  could 
be  allowed  to  redeem  on  paying  what  the 
Court,  after  a  full  trial  and  adjustment  of 
accounts 'in  a  suit,  might  deem  due.  The 
mortgagor  cannot  always  anticipate  what 
will  be  the  exact  sum  finally  deemed  doe  by 
the  Court.  But  I  think  the  rule  of  law 
stated  in  the  three  first  lines  of  page  172, 
last  edition,  Macpherson  on  Mortgages,  and 
the  cases  there  cited  (to  which  I  know  none 
opposed)  are  totally  against  this,  the  decisions 
being  to  the  effect  that  as  long  as  there  is 
any  balance  found  due,  no  redemption  can  be 
decreed  in  that  suit.  I  concur  so  far  with  the 
view  of  Mr-  Justice*  Phear,  that  I  think  it 
would  be  only  equitable  and  just  to  allow 
redemption  on  immediate  payment  of 
such  sum  as  may  be  found  due  by  a  Coart. 
But  as  the  decisions  entirely  conflict  with 
this  view,  I  would  agree  to  the  matter 
being  referred  to  the  Full  Bench.  I  find, 
however,  that  Mr.  Justice  Phear  thinks  that, 
although  the  practice  has  been  contrary  to 
the  view  he  takes,  it  is  not  necessary  to 
refer  it  to  a  Full  Bench.  I  entirely  differ 
from  this,  and  therefore  can  only  say  that 
I  hold  we  must  follow  the  practice,  and  I  j 
uphold  the  Lower  Court's  decision  as  it 
stands. 

Phear,  J. — I  cannot  say  that  I  am  satis-  , 
fied  with  the  manner  in  which  the  defend- 
ants have  accounted.  They  are,  in  my 
opinion,  bound  to  exhibit  the  detailed  items 
of  all  their  actual  receipts  and  disbursements 
since  1 189  M.  S.  up  to  the  time  of  accounting, 
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verified  by  themselves,  and  accompanied  by 
all  vouchers.  Both  the  towjee  and  the  taidad, 
npon  which  so  much  importance  has  been 
set,  are  really  irrelevant  papers.  If  these  are 
authentic,  the  first  would  show  merely  what 
amount  would  have  been  collected  had  the 
collections  been  made  at  the  original  rates ; 
and  the  second  would  perhaps  properly  lead 
to  the  inference  that  Dhurmpore  in  the  tow- 
jee "was  comprehensive  of  six  mouzahs  besides 
Dhurmpore ;  but  neither  of  these  affords  the 
least  evidence  as  to  the  amount  of  the  col- 
lections which  were,  in  fact,  made  by  the 
defendants  during  the  period  under  account. 

In  truth,  the  only  direct  evidence  of  the 
collections  is  that  afforded  by  the  jumma- 
wassU-bakee  papers  and  jumma-khurruch 
papers ;  and  these  must  be  vague  enough,  if  it 
cannot  be  shown  from  them  that  they  cover 
all  holding  in  the  six  villages  alleged  by 
plaintiff  to  be  omitted  from  the  account,  *as 
well  as  in  the  others.  I  confess  I  greatly 
distrust  the  story  that  these  mortgagees  have, 
during  these  large  number  of  years  (for  much 
of  which  lime  they  considered  themselves 
absolute  owners),  kept  no  other  zemindary- 
accounts  than  the  loose  jumma-wassil-bakec 
and  jumma-khurruch  papers  which  are  filed 
in  this  suit.  Indeed,  I  think  there  is  much 
on  the  record  to  lead  to  the  inference  thai 
they  possessed,  in  some  other  form,  minute 
details  of  the  estate.  The  defendants  should 
produce  vouchers  for  every  disbursement, 
or  reasonably  account  for  their  not  possessing 
such  vouchers.  No  item  should  be  allowed 
which  is  not  either  admitted  by  the  plaintiffs 
or  supported  by  evidence  of  some  sort.  For 
instance,  neither  lo  per  cent,  nor  5  per  cent. 
sbould  be  allowed  for  collection-charges,  but 
only  so  much  as  the  expenses  of  collection 
actually  amounted  to,  and  if  proper  vouch- 
ers for  this  are  not  forthcoming,  at  least 
some  evidence  should  be  adduced  suffi- 
cient to  lead  to  a  reasonable  estimate  of 
vybat  the  expenses  under  this  head  probably 
were. 

On  the  whole,  I  am  of  opinion  that  the 
case  should  be  sent  back  in  order  that  the 
account  may  be  re-taken,  and  I  would  reserve 
the  qaestion  of  costs  until  the  result  can  be 
reported  to  this  Court.  I  would  further 
remove  the  cause  into  this  Court  for  trial. 

Bat  even  if  the  account  found  to  be  cor- 
rect by  the  Lower  Court  be  adopted,  I  think 
the  suit  ought  not  to  be  dismissed.  I  think 
the  plaintiff  ought  to  obtain  a  decree  for 
rc-conveyance  on  payment  of  the  balance 
found  to  be  due,  with  interest  and  costs  of 


suit,  within  a  time  specified.  No  doubt,  it 
has  been  the  practice  of  some  of  our  Courts 
to  treat  a  suit  for  redemption  as  if  it  were  a 
suit  for  ejectment,  in  which  the  plaintiff 
could  not  have  any  decree  except  by  show- 
ing that  every  condition  precedent  neces- 
sary to  entitle  him  to  immediate  possession 
had  been  fulfilled.  This  is  patticularly  the 
case  with  the  Courts  of  the  North-Western 
Provinces.  (See  Sudder  Dew^anny  Adawlut 
Reports,  North-Western  Provinces,  1849, 
page  37.) 

In  the  case  reported  in  the  5th  Volume, 
Nonh-Western  Provinces  Sudder  Dcwanny 
Adawlut  Reports,  1 850,  page  104,  the  plaintiff 
sued  to  recover  possession  of  land  by  redemp- 
tion of  mortgage,  alleging  that  the  mortgagee 
had  over-paid  himself,  and  that  there  was  a 
surplus  due  from  him  to  the  plaintiff.  The 
Principal  Sudder  Ameen,  who  tried  the 
suit  on  regular  appeal,  found  that  the 
plaintiff's  allegation  was  not  made  out,  and 
that  there  was  still  a  certain  balance  (not 
distinguishing  between  principal  and  inter- 
est) due  from  the  mortgagor  lo  the  defend- 
ant, mortgagee ;  but  he  gave  the  plaintiff  a 
conditional  decree  to  tha  effect  that  the 
plaintiff  should  recover  possession  on  mak- 
ing good  the  balance.  On  special  appeal 
against  this  decision,  the  Sudder  Dewanny 
Adawlut -declared  that  the  Principal  Sudder 
Ameen's  decree  was  contrary  to  judicial 
usage,  referring  for  authority  to  Bhubotee 
Singh  versus  Bheem  Singh,  Sudder  Dewan- 
ny Adawlut,  North-Western  Provinces,  19th 
January  1847,  but  giving  no  reasons  for  the 
usage,  and  dismissed  the  plaintiff's  suit.  So 
again,  in  6  North-Western  Provinces  Sudder 
Dewanny  Adawlut  Reports,  1851,  page  221, 
the  Sudder  Dewanny  Adawlut  is  reported  to 
have  decided  on  special  appeal  that,  when, 
in  a  suit  for  the  redemption  of  a  mortgage, 
a  balance  is  found  to  be  due  to  the  mort- 
gagee, the  course  io  be  pursued  is  to 
dismiss  the  suit.  And  in  10  North- 
Western  Provinces  Sudder  Dfcwanny 
Adawlut,  page  543,  we  find  the  Sudder 
Dewanny  Adawlut  repeating  the  same  doc- 
trine, and  declaring  that,  in  a  suit  for  re- 
demption, if  anything  is  due  to  the  mort- 
gagee, and  plaintiff  do  not  show  that  he 
had  tendered  that  amount,  his  suit  must  be 
dismissed,  for  a  decree  cannot  be  given  con- 
ditional on  payment  of  the  sum  due. 

The  practice  of  the  Courts  of  Bengal  ap- 
pears to  have  been  in  this  matter  the  same  as 
that  of  the  North-Western  Provinces, 
although  there  are  few,  if  any,  decisions 
respecting   it.       Probably  the   propriety  of 
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the  practice  was  seldom,  if  ever,  seriously 
called  in  question.  The  very  ill-reasoned 
case  (perhaps  because  badly  reported)  which  is 
given  in  Sudder  Dewanny  Adawlut  Reports, 
1849,  page  392,  seems  to  lay  down  that,  in  the 
opinion  of  the  majority  of  the  Court,  the 
mortgagor  has.  no  right  to  have  accounts 
rendered  by  the  mortgagee  and  taken  by 
the  Court,  except  when  he  is  in  a  position 
to  show  that  the  mortgagee  is  paid  off.  And 
the  argument  attributed  by  the  report  to  the 
minority  (namely,  Mr.  A.  Dick)  is  even 
more  untenable  than  I  conceive  this  con- 
clusion to  be.  I  apprehend  that  this  ruling 
is  entirely  opposed  to  the  spirit  of  the 
Regulations. 

By  Section  11  of  Regulation  XI.  of 
I793>  the  mortgagor  could  require  the 
mortgagee  to'  produce  and  swear  to  his 
accounts  in  Court,  and  the  Court  was  to 
adjust  them.  The  Legislature  evidently 
contemplated  that  the  moilgagor  should, 
when  he  desired,  have  the  right  to  come 
into  Court  to  ask  for  a  judicial  determination, 
as  between  him  and  the. mortgagee,  of  the 
amount  due  on  the  mortgage ;  in  other 
words,  for  a  judicial  declaration  which  should 
be  binding  between  him  and  the  mortgagee, 
of  the  sum  of  money  on  the  payment  of 
which  he  should  be  entitled  to  obtain  a  re- 
conveyance. This  enactment  was*  repealed 
by  Act  XX VIII.  of  1855,  but  substantially 
its  provisions  regarding  the  rendering  and 
adjustment  of  mortgagee's  accounts  were 
re-produced.  Regulations  I.  of  1798  and 
XVII.  of  1806  have  really  no  bearing  upon 
this  point.  The  first  of  these  only  gave  the 
viorigagor  certain  practical  facilities  for 
establishing  that  he  had  complied  with  the 
terms  of  his  agreement  of  mortgage,  namely, 
that  he  had  paid  or  tendered  the  amount 
due  within  the  time  specified  in  the  mort- 
gage ;  and  the  second  gave  him  an  indefinite 
extension  of  time  for  these  purposes  beyond 
the  time  so  specified,  subject  to  a  right 
on  the  part  of  the  mortgagee  to  terminate 
this  extension  by  proper  proceedings  in 
Court.  Both  these  Regulations  were  passed 
for  the  benefit  of  the  mortgagor,  and  neither 
of  them  in  any  way  affected  his  right  to 
require  accounts  from  the  mortgagee,  and  to 
redeem  upon  their  adjustment,  supposing  him 
to  do  so  in  time. 

In  the  present  case,  it  has  been  de- 
cided by  the  highest  authority  that  the 
plaintiff's  right  to  redeem  is  alive.  The 
suit  before  us  is  brought  by  him  to 
make     the     defendants    (his    mortgagees) 


account,  and  to  have  it  declared,  on  adjust- 
ment of  their  account,  that  the  mortgage  is  \ 
paid  off,  and  that  the  plaintiff  is  entitled  to 
recover  possession  of  the  mortgaged  lands. 
No    doubt,    the    plaintiff    has    framed   his 
plaint  on  his  own  view  that  the  mortgage- 
debt  is  already  discharged,  bat  substantively 
the  suit  is  brought  to  ascertain,  as  between 
the  parties,  what  is  the  state  of  the  account ; 
and  I  think  the  plaintiff  is  entitled  to  have 
the   result   judicially    declared    in    a*  form 
which  will  enable  him  to  recover  by  process 
of    Court,   if    necessary,   possession  of  the 
mortgaged  lands,  on  payment  of  the  balance 
due  from  him,  without  bringing  a  fresh  suit 
for  that  purpose.     For  my  own  part,  I  do 
not  feel  pressed  by  the  contrary  practice  of 
the  Court.     We  have  full  power  to  mould 
our  decrees  in  such  a  way  as  best  to  meet 
the  exigencies  of  each  case.     I  do  not  pro-- 
pose  here  to   declare   anything  with  regard 
to  the   rights  of    the    parties    beyond  that 
which  the  Courts  have  always  in  effect  done. 
I   desire  only  not  to  stop  at  the   mere  de- 
claration of  these  rights.     I  would  go  on  to 
direct  that  the  defendant  should   re-convey 
on  payment  by  the  plaintiff,  and  this  direc- 
tion would  in  no  way  alter  the  relative  posi- 
tion or  rights  of  the  parlies.     It  would  only 
have  the  effect  of   possibly  preventing  the 
necessity  for  a  future  suit  from  arising.    I 
see  no  reason  to  have  recourse  to  the  author- 
ity of   a  Full   Bench  to  enable    us  to  do 
this. 


The  1 6th  May  1868. 
Present : 

The  Ilon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Registration  —  Jurisdiction  —  Section  15,  Act 

XVI.,  1864. 

Case  No.  2184  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  fudge  of  Shahabad,  dated 
the  2nd  August  i86*jy  reversing  a  decU 
sion  passed  by  the  Sudder  Ameen  oj  that 
District,  dated  the  8th  May  i86y. 

Ram  Lall  Singh  and  others  (Plaintifls), 
Appellants, 

versus 

Thakoor  Dyal  and  others  (Defendants), 
Respondents. 

Baboo  Unnoda  Pershad  Banerjet  for 
Appellants. 
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Bahooi  Onookool  Chunder  Mookerjee  and 
Chunder  Madhuh  Ghose  for  Respondents. 

A  party,  after  purchasing  a  property,  applied  to  have 
his  deed  registered;  but  the  vendor  not  attending  to 
admit  the  execution,  the  Deputy  Registrar  refused',  under 
Ac\  XVI.  of  1864,  to  register,  and  referred  the  appli- 
cant to  the  Civil  Court.  Application  was  accordingly 
made,  under  Section  15,  to  the  Principal  Sudder  Ameen> 
who,  after  hearing  the  vendor's  plea  that  the  whole  con- 
?$kieration  had  not  been  paid,  ordered  the  registration 
to  be  made,  and  this  was  accordingly  done  on  ?nd  Feb- 
ruary 1S66. 

HtLD  thaty  though  the  Deputy  Registrar's  order  was  a 
proper  one,  the  application  to  the  Civil  Court  was  war- 
ranted by  the  terms  of  Section  15,  and  the  Civil  Court 
had  jurisdiction  in  the  matter. 

Loch,  y. — The  plaintiffs  sued  for  confirma- 
lion  of  possession  for  entry  of  their  namps 
in  the  Collector's  Register  in  regard  to  7 
annas  of  Mouzah  Kurrungowan,  asUe  and 
dakhilee^  Pergunnah  Champore,  and  to  set 
aside  certain  zur-i-pesh  ticca  leases  in  favor 
of  defendant  No.  2,  and  ihe  kutkina  held  by 
defendants  Nos.  3  and  4  from  defendant 
No.  2. 

It  is  stated  that  plaintiff  purchased  the 
property  in  question  from  defendant  No.  1 
on  20th  August  1865,  and  was  put  into  pos- 
session; that  his  possession  was  disturbed  by 
the  defendants  Nos.  2, 3,  and  4,  who,  in  collu- 
sion with  the  defendant  No.  i,  had  set  up 
certain  leases  under  which  they  claimed  to 
hold  possession. 

It  appears  that,  after  the  plaintiff  had 
made  the  purchase,  he  applied,  on  26th  Au- 
gost  1865,  to  have  his  deed  registered.  As 
the  vendor  did  not  attend  to  admit  the  execu- 
tion, and  the  Deputy  Registrar,  under  the  law 
then  in  force,  Act  XVI.  of  1864,  had  no 
power  to  compel  his  attendance,  he,  on  9ih 
September  186*5.  refused  to  register  the  deed, 
and  referred  the  plaintiff  to  the  Civil  Court. 
An  application  was  then  made  to  the  Princi- 
pal Sudder  Ameen  on  iSih  September  1865, 
under  Section  15,  Act  XVI.  of  1864,  praying 
that  an  order  might  be  issued,  directing  the 
vendor  to  register  the  deed  ;  and  after  hearing 
what  the  vendor  had  to  say,  who  admitted 
the  execution,  but  pleaded  that  the  whole  con- 
sideration had  not  been  paid,  the  Principal 
Sudder  Ame^n,  on  25lh  November  1865, 
directed  the  registration  to  be  made ;  and,  in 
compliance  with  this  order,  the  Deputy 
Registrar  registered  the  plaintiff's  deed  of  sale 
on  24th  February  1866. 

Vol.  IX. 


We  do  not  understand  how  any  question 
as  to  plaintiff's  title  could  have  been  raised 
in  this  case.  Looking  at  the  written  state- 
ments of  the  defendants'  vendor,  we  find  that 
he  admits  execution  of  the  deed,  but  denies 
the  plaintiff's  possession  and  the  payment  of 
full  consideration.  The  other  defendants 
plead  that  they  hold  under  a  lease  received 
from  the  original  proprietor,  and  state  that, 
under  a  note  of  assignment  from  their  lessor, 
they  pay  their  rents  to  some  party  other  than 
plaintiff.  Plaintiff's  title  was  not  called  in 
question — only  his  possession  and  payment 
of  consideration ;  and  both  these  points  have 
been  determined  in  plaintiff's  favor.  As, 
however,  the  question  of  plaintiffs  title  has 
been  gone  into,  and  the  Judge,  relying, 
though  reluctantly,  on  a  judgment  of  a 
Division  Bench  of  this  Court,  reported  in  6 
Weekly  Reporter,  page  61,  has  dismissed  the 
plaintiff's  claim,  on  the  ground  that,  under 
that  ruling,  the  Principal  Sudder  Ameen 
bad  no  jurisdiction  to  direct  the  registration 
of  the  deed  under  the  provisions  of  Section 
I  15,  Act  XM.  of  1864,  and  that  the  registra- 
\  tion  so  made  is  null  and  void,  and  that  conse- 
!  quenily  plaintiff's  deed  cannot  be  admitted  in 
evidence,  we  must  dispose  of^the  question  as 
brought  before  us  in  special  a*ppeal. 

• 

We  find  that,  under  the  provisions  of  Sec- 
,  tion  29,  Act  XVI.  of  1864,  the  Deputy 
Registrar  refused  to  register  the  deed,  as  the 
vendor  did  not  appear  to  admit  e.xecution, 
and  this  order  is  perfectly  correct.  The 
plaintiff  then  applied  to  the  Principal  Sudder 
Ameen,  under  Section  1 5  of  the  Act,  for  an 
order  directing  the  Deputy  Registrar  to  make 
the  registry.  This  order  he  obtained  on 
25th  November  1865.  His  application  to 
the  Principal  Sudder  Ameen  was  made  on 
1 8th  September  1865  within  nine  days  from 
the  Deputy  Registrar's  order,  and  he  obtained 
the  order  for  registration,  within  four  months 
of  the  same  date.  But  it  is  urged — and  the 
contention  is  in  a  measure  supported  by  the 
decision  of  this  Court  quoted  above — that  as 
the  order  of  the  Deputy  Registrar  was  cor- 
rect, no  application  could  be  made  to  the 
Civil  Court;  and  that  it  is  only  in  cases 
where  the  order  of  the  Deputy  Registrar 
is  improper  that  such  application  can  be 
made. 

Looking  at  the  terms  of  Section  15,  we 
think  that  this  contention  cannot  be  main- 
tained. The  opening  words  of  Section  15 
are:  "If  a  District  Registrar  or  Deputy 
"  Registrar  shall  refuse  to  register  an  instru- 
'*  ment  falling  within  the  provisions  of  Sec- 
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''tion  13,  it  shall  be  lawfol  for  any  person 
^'  interested  to  institute  a  regular  suit  to 
^establish  his  rij^ht  to  have. such  instru- 
"  ment  rep:istered."  It  concludes  with  these 
words:  "The  petition  of  plaint  in  any  suit 
"  instituted  under  this  Section  shall  be 
"  written  upon  paper  bearing  a  stamp  of  the 
''  value  of  eight  annas/'  And  it  may  be 
remarked,  in  passing,  that  no  time  for  filing 
such  suit  is  specified,  and  therefore  it  may  be 
presumed  that  th^  general  law  of  liraiiaiion 
is  applicable  to  such  suits. 

The  new  law,  Act  XX.  of  1866,  has 
changed  the  regular  suit  into  a  simple  appli- 
cation, and  limited  the  period  within  which 
such  application  may  be  presented  to  thirty 
days.  (See  Sections  83  and  84.)  It  appears 
to  us  that  the  law  permits  an  application  or 
suit  under  Section  15  in  every  case  in  which 
the  Deputy  Registrar  refused  to  registc  r,  and 
the  reason  for  allowing  this  was  that  the 
Deputy  Registrar  had  no  authority  to  make 
enquiries  as  to  the  right  of  the  parly  apply- 
ing !o  have  the  deed  registered.  All  thai 
he  could  do  was  to  refuse  to  register  if  the 
parly  executing  refused  to  attend,  or,  attend- 
ing, denied  execution.  He  had  not  auihor- 
iiy  to  enquire  whether  ihe  deed  had  or  had 
not  been  executed ;  and  as  deeds  of  the  kind 
before  us  are  obliged  to  be  registered  within 
a  limited  time  after  execution,  it  was 
necessary  to  provide  some  means  to  give 
relief  to  parties  whose  deeds  the  Deputy 
Registrar,  for  any  reason,  refused  to  register; 
and  this  relief  was  given,  I  apprehend,  by 
the  provision  of  Seciion  15,  which  afforded 
a  speedy  mode  of  enquiry  into  the  right 
of  the  party  interested  to  have  the  deed 
executed.  Were  it  otherwise,  we  should 
have  this  injustice  under  color  of  law,  thai 
a  party,  after  receiving  consideration  and 
executing  a  deed  of  sale,  might  refuse  to 
attend  at  the  Registrar's  oflice  to  admit  the 
execution.     That  officer  could  only  in  such 
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circumstances  refuse  to  register  the  deed  ; 
but  as  his  order  was  a  proper  one,  the  paity 
would  not  be  able  to  take  advantage  of  the 
provisions  of  Section  1 5  of  Act  XVI.  of  1864, 
and  would  lose  the  benefit  of  his  title-deed, 
which  could  not  be  produced  in  evidence. 

But  we  do  not  think  that  the  present  case 
is  on  all  fours  with  the  case  quoted  by  the 
Judge.  In  that  case  the  Lower  Couits  re- 
fused to  entertain  any  application  under 
Section  15.  In  this  case  the  Principal 
Sudder  Ameen  admitted  the  application, and, 
after  hearing  the  parties,  directed  the  De- 
puty  Registrar  to  register    the    document, 


which  was  duly  carried  out.  This  order, 
whether  right  or  wrong,  was  the  order  of  a 
competent  Court  having  jurisdiction  in  the 
matter,  and  we  do  not  think  that  the 
Judge  was  in  a  position  to  set  aside  or  look 
behind  tHe  order  passed  by  the  Piincipal 
Sudder  Ameen.  He  was  bound  to  accept 
it  as  an  order  of  a  competent  Court,  leaving 
any  parly  dissatisfied  therewith  to  take  such 
steps  as  he  should  be  advised  to  do  to  have 
it  set  aside.  He  could  not  in  the  appeal  be- 
force  him  set  aside  an  order  which  had  become 
final.  We  think,  therefore,  that  the  order  of 
the  Judge  must  be  reversed,  and  that  of  tbe 
first  Court  restored.  The  special  appellant 
will  get  his  costs  in  all  Courts.  The  special 
appellant  will  pay  the  costs  of  the  lessee  who 
has  unnecessarily  been  made  a  respondent  in 
this  appeal. 

Mitter,  J, — I  concur  with  my  learned  col- 
league in  both  these  cases.  I  think  that  tbe 
validity  of  the  registration  of  the  plaintiff*s 
kabala  is  no  longer  open  to  be  questioned 
by  the  vendor  (respondent).  This  registra- 
tion has  been  effected  in  pursuance  of  a 
decree  of  the  Civil  Court  that  has  become 
final  by  operation  of  law.  I  do  not  think 
that  there  is  the  slightest  reason  for  contend- 
ing that  this  decree  is  vitiated  by  want  of 
jurisdiction.  It  was  passed  in  a  suit  of  a 
civil  nature,  and  whether  the  provisions  of 
Section  15,  Aft  XVI.  of  18^4,  were  appli- 
cable to  it  or  not,  it  is  perfectly  clear 
that,  in  the  absence  of  any  legislative  provi- 
sion to  the  contrary,  the  Civil  Court  had 
ample  jurisdiction  to  entertain  it.  The 
utmost  that  can  be  said  is,  that  the  Principal 
Sudder  Ameen  who  decided  it  had  commit- 
ted an  error  in  law  in  acting  upon  a  docu- 
ment which  he  had  no  power  to  act  upon 
under  the  provisions  of  Section  13.  Bnt 
this  objection,  if  it  has  any  force  at  all,  can- 
not amount  to  want  of  jurisdiction.  Every  \ 
error  of  law  that  is  committed  by  a  Court  of 
justice  is  not  to  be  considered  as  an  illegal 
assumption  of  jurisdiction,  and  I  do  not  <^ee 
any  reason  why  the  error  complained  of  in 
this  case,  if  it  were  an  error  at  all,  should 
be  considered  in  that  light.  Holding  this 
view  of  the  case,  I  am  of  opinion  that 
these  two  special  appeals  ought  to  be  decreed 
with  all  costs  in  all  the  Courts. 
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The  1 6th  May  i868. 

Present : 

The  Hon'ble  H.  V.  Bavlev  and  A.  G. 
Macpherson,  Judges. 

Service-  tenure— Right  of  occupaacy— Cultiva- 
tors—Sectson  6,  Act  X «  1859. 

Cases  Nos.  1995  to  1997  of  1867. 

Sf*e€ial  Appeals  from  a  decision  passed  by  the 
yudge  of  Tip  per  ah,  dated  the  jM  June 
iS6y^  reversing  a  decision  passed  by  the 
SuJder  Ame^n  of  that  District ,  dated  the 
6th  December  1S66, 

Kalec  Chum  Singh  and  olhcrs  (PlainiifFs), 

Appellants, 

versus 

Araecrcoddeen  and  others  (Defendanis), 

Respondents, 


Baboo  Otool  Chunder  lifookerjee 

for  Appellants.  I 

Ha  boo  Rom  ana  th  Rose  for  Respondents. 

The  benefits  of  Section  6  of  Act  X.  of  1S59  arc  not  ^ 
restricted  to  those  who  with  their  own  hands  till  the  , 
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hwV,  but  apply  to  those  who  aic  actual  cultivators  in 
the  sense  of  deriving  their  profits  from  the  produce 
directly. 

Bayhy,  J. — It  is  admitted  by  the  plead- 
ers on  both  sides  that  these  three  special 
appeals  will  be  governed  by  one  and  the 
same  decision  here. 

The  plaiDlifT  in  these  cases  sued  under  a 
joiedaree-potiah  of  the  ist  Assin  1275,  for 
rems  against  certain  defendants  as  the  ac- 
taal  cultivators. 

These  defendants  did  not  appear. 

The  other  defendants  (certain  palkee- 
bearers)  intervened  under  Section  jj,  Act 
X.  of  1859,  and  slated  that  the  lands  the 
rents  of  which  were  sued  for  were  held 
rent-free  by  them  as  service-grants. 


The  first  Court  gave  plaintiff  a  decree, 
holding  that  the  land  did  not  belong  to  de- 
fendants (the  palkce-bearers)  as  a  service- 
tenure. 

On  appeal,  the  Lower  Appellate  Court 
held  that  the  defendants,  palkee-bearers,  had 
been  in  possession  of  the  lands,  even  if  not 
doing  service  as  bearers,  for  so  long  a  period 
as  to  give  them  the  right  of  occupancy  under 
Section  6,  Act  X.  of  1859. 

Against  this  holding,  the  plaintiff  appeals 
specially,  and  urges  that  it  is  clear  from 
the  kubooleut  entered  into  by  these  defend- 
ants with  the  Rajah  of  Tipperah  that  they 
have  no  other  rights  than  to  hold  the  lands 
as  long  as  they  perform  the  service  of  pal- 
kee-bearers;  that  they  have  ceased  to  do 
that  service ;  and  that,  consequently,  their 
rights  in  these  tenures  have  ceased  also : 
further,  that  the  Princi()al  Sudder  Ameen 
has  decreed  their  right  of  occupancy  under 
Section  6,  Act  X.  of  1859,  when  they  them- 
selves did  not  set  up  originally  any  such 
right  or  plea,  and,  indeed,  entirely  abandon- 
ed their  grounds  of  appeal  in  order  to  set  up 
this  one  completely  new  defence,  and  that  the 
Principal  Sudder  Ameen  should  not,  there- 
fore, have  adjudicated  the  case  upon  it. 
The  special  appellants  add  that  the  special 
respondents  are  jotedars  or  middle-men,  and 
not  the  actual  cultivators,  to  whom  alone 
Section  6,  Act  X.,  applies. 

1  am  of  opinion  that  it  was  quite  open 
to  the  Lower  Appellate  Court  to  allow  the 
defendants  to  amend  iheir  grounds  of  appeal ; 
nor  can  I  say  that  it  has  erred  in  law  in  do- 
ing so. 

I  further  think  that  the  benefits  of  Sec- 
tion 6  are  not  restricted  to  those  who  with 
their  own  hands  till  the  soil,  but  extend  to 
those  who  are  bond  fide  actual  cultivators  in 
the  sense  that  they  derive  the  profits  from 
the  produce  directly,  and  are  not  middle- men 
who  have  no  connection  with  the  produce 
except  by  receiving  the  rents  in  cash  or  kind 
from  those  who  do  directly  derive  their  pro- 
fits from  the  produce. 

The  cases  cited  in  Weekly  Reporter,  page 
26,  Privy  Council  cases,  and  6  Weekly  Re- 
porter 80  and  206,  do  not  go  beyond  the 
question  of  the  right  to  hold  service- lands,  as 
service-lands,  after  the  service  has  ceased. 
Those  cases  do  not  in  any  way  refer  to  rights 
of  actual  cultivators  under  Section  6,  Act  X. 
of  1859,  irrespective  of  service. 

On  the  whole,  I  see  no  ground  on  this 
petition  of  special  appeal  for  interfering  with 
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the  decision  of  the  Lower  Appellate  Court, 
and  therefore  dismiss  these  three  special  ap- 
peals wiih  costs. 

MacphersoHj  y. — 1  concur  in  thinking  that 
these  special  appeals  should  be  dismissed 
with  costs.  On  the  facts  as  found  by  the 
Lower  Court,  it  appears  to  me  that  the  Judge 
took  a  correct  view  of  the  position  of  the 
respondents. 


The  iSihMay  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanalh 

Mitter,  Judges. 

Right  of  suit—Cbnfirmation  of  title — Possession 
notwithstanding:  an  award  under  Act  IV.  of 
1840. 

Case  No.  2132  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  A  meen  of  Furreed- 
pore  in-  Dacca,  dated  the  8th  March 
i86'/y  reversing  a  decision  passed  by  the 
Moons  iff  of  Muksoodpore^  dated  the  loth 
August  1866, 

Shiboo  Soonduree  Dabee  and  others  (Plaint- 
iffs), Appellants, 

versus 

Mr.  J.  Beckwiih  and  others  (Defendants), 

Respondents. 

Baboo  Nuleet  Chunder  Sein  for  Appellants. 

Mr,  R.  T,  Allan  and  Baboo  Bhowanee 
Churn  Dull  for  Respondents. 

In  a  suit  for  confirmation  of  plaintiff's  right  to  land 
within  a  kharija  talook,  by  the  setting  aside  of  an 
adverse  award  under  Act  I  v.  of  1840  (which  had  been 
confirmed  in  appeal),  where  it  was  found  that  after  de- 
fendant had  held  the  land  for  a  year  under  the  award  in 
question,  plaintiffs  had  again  entered  into  possession,  it 
was  held  that,  as  plaintiffs  were  in  possession,  though 
in  contravention  of  the  Magistrate's  oider,  they  did  not 
need  the  Court's  intervrntion  to  put  them  in  possession, 
and  their  omission  to^  sue  for  possession  was  no  bar  to 
their  title  being  investigated. 

Jackson,  J, — The  plaintiffs  in  this  case 
5ued  for  a  confirmation  of  their  right  to  a 


small  piece  of  ground  within  their  portion 
of  a  certain  kharija  talook  by  setting  aside 
an  adverse  award  made  under  Act  IV, 
of  1840. 

They  alleged  that,  while  they  were  in 
peaceful  possession,  Mr.  Beckwith,  the  prin- 
cipal defendant,  having  made  certain  com- 
plaints against  the  ryots  in  respect  of  a 
portion  of  the  lands,  proceedings  were  com- 
menced under  the  Act,  and  an  order  made 
in  the  defendant's  favor  on  the  8th '  April 
1 86 1,  which  order  was  confirmed  on  appeal 
on  the  3 1  st  May  following ;  that  notwith- 
standing the  issue  of  a  warrant  in  accordance 
therewith,  and  the  consequent  son'ing  of  a 
little  indigo,  the  defendants  had  never  sac* 
ceeded  in  getting  possession,  or  in  oostiog 
the  plaintiffs^  who  accordingly  had  continued 
in  possession ;  but  that,  inasmnch  as  the 
order  in  question  was  likely  to  be  injoiious 
to  the  plaintiffs,  they  stated  their  cause  of 
action  to  have  arisen  from  the  order  in  appeal, 
and  prayed  for  a  reversal  of  the  order  and  a 
declaration  (with  costs  of  suit,  &c.)  of  right 
based  on  the  continued  possession  and  title 
of  their  ancestor  and  themselves. 

The  plaint  was  filed  on  the  30th  May 
1864,  just  within  three  years  from  the  date 
of  the  decision  in  appeal. 

The  Moonsiff  of  Muksoodpore  gave  judg- 
ment for  the  plaintiffs,  being  of  opinion  that 
the  plaintiffs,  although  dispossessed  under 
the  Act  IV.  award,  had  got  irregularly  into 
possession  again,  but  that  such  illegal  act  on 
their  part  would  not  prejudice  their  rights. 
He  thought  the  plaintiff's  title  made  out, 
and  the  adverse  possession  for  more  than 
12  years  set  up  by  the  defendant  not 
proved, 

The  defendant  appealed  against  this  de- 
cision, and  the  appeal  was  heard  before 
Mr.  Hutchinson,  the  Principal  Sudder 
Ameen  of  Furreedpore,  who  held  that  the 
plaintiffs,  having  alleged  continuous  posses- 
sion, were  bound  to  prove  that  allegation ; 
that,  as  the  defendant  had  got  into  possession 
under  the  award,  the  plaintiffs  could  .not 
be  considered  in  lawful  possession  ;  and  as 
they  had  omitted  to  sue  for  possession,  Iheir 
title  could  not  be  investigated.  He,  there- 
fore, set  aside  the  judgment  of  the  Moonstff, 
and  ordered  the  plaintiffs'  suit  to  be  dis- 
missed. 

The  reasoning  on  which  the  Principal 
Sudder  Ameen  bases  this  conclusion  is 
somewhat  obscure,  and  at  first  sight  suggests 
the  view  that  he  considered  the  plaintiffs 
not  to  be  in  possession  at  all. 
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If  this  had  been  his  real  finding  as  to  the 
fact,  I  should  have  been  disposed  to  think 
tbat  his  decision  was  right,  as  in  my  opinion 
a  plaintiff  who  comes  into  Court  asking  for  a 
declaration  of  right  based  upon  a  certain 
stale  of  facts  is\  if  he  can  maintain  his  suit 
at  all,  bound  to  establish  his  facts  strictly  as 
alleged  ;  and  if,  as  was  supposed  on  the  ar- 
f^umcnt  before  us,  the  Lower  Appellate  Court 
had  found  untrue  the  material  allegation,  as  it 
seems  to  me.  of  possession  so  prominently  set 
fotlfa  and  relied  on  in  the  plaint,  I  should 
have  supported  its  decision  that  the  plaintiffs 
were  not  entitled  to  their  decree. 

But  a  more  careful  examination  of  that 
decision  has  satisfied  me  that  the  Lower  Ap- 
pellate Court  has  not  taken  this  view  of  the 
facts  t  but  that,  in  accordance  with  the  report 
of  an  Ameen  who  held  a  local  enquiry,  he 
has  substantially  af!irmed  the  finding  of  the 
MoonsiflF,  who  found  that  the  defehdant  had 
held  the  land  for  one  year,  cultivaiing  it  with 
indigo;  and  that  plaintiffs  had,  after  such 
dispossession  under  the  order  passed  by  the 
Alagistrate,  again  entered  into  possession. 
I^e  also  observes  that  such  possession  could 
iH)t  be  considered  legal — a  remark  which 
has  likewise  been  adopted  by  the  Principal 
Sudder  Ameen.  This  observation,  however, 
was  made  by  the  Moonsif!  apparently  for  the 
purpose  of  showing  that  the  plaintiffs  were 
not  to  be  prejudiced  by  this  illegal  act  on 
their  part,  the  question  of  title  alone  being 
before  the  Court. 

But  the  Principal  Sudder  Ameen  appears 
to  have  considered  that  a  possession  contrary 
to  law  was  no  possession  at  all,  and,  further, 
that  plaintiffs,  being  thus  constructively  out 
of  possession,  were  bound  to  include  in  their 
plaint  a  prayer  for  possession  as  well  as  one 
for  declaration  of  title,  without  which  further 
prajer  they  could  not  maintain  their  suit. 

This  opinion  pre-supposes  an  objection  to 
the  suit,  on  the  ground  that  a  merely  decla- 
ratory decree  was  sought,  consequential  relief 
not  being  asked  for,  and  such  objection  is 
precisely  that  which  Section  15  of  the  Civil 
Procedure  Code  was  f rained  to  defeat. 

If  the  case  were  as  supposed  by  the  Prin- 
cipal Sudder  Ameen,  the  plaintiff  would 
have  been  entitled  to  consequential  relief  if 
be  had  asked  for  it,  and  in  such  a  case  the 
Section  clearly  applies  (Rooke  versus  Lord 
Kensington,  cited  in  Broughton's  Code  of 
Civil  Procedure,  2nd  edition,  under  the 
15th  Section). 

But  here  it  seems  that  the  plaintiffs  were 
in  possession,  and  did  not  require  the  inter- 


vention of  the  Court  to  put  them  in.  It  may 
be  that,  in  taking  such  possession,  they  con- 
travened an  order  of  the  Magistrate  and  Ses- 
sions Judge,  and  exposed  themselves  to  penal 
consequences.  It  may  also  be  that  the  de- 
fendant, if  he  had  sued  under  Section  1 5,  Act 
XIV^  of  1859, might  ^^^®  recovered  the  pos- 
session. But  the  plaintiffs'  possession  was  a 
fact,  and  could  not  be  ignored. 

It  has  been  held  in  a  Madras  case  that  a 
"suit  ought  not  to  be  entertained  where  the 

plaintiff  is  in  possession 
R.'Jrl?\Sp ,,?  I     of  a"  ^is  alleged  rights, 

Keports,  pagej33. )  o       .  .  °       ' 

and  IS  not  m  a  position  to 
bring  an  action  ; "  to  which  Mr.  Broughlon's 
note  adds  the  words,  /.  e.,  to  establish  his 
title  to  land  of  which  he  is  ip  possession. 
This  might  seem  to  be  authority  for  hold- 
ing that  the  present  suit  could  not  be  main- 
tained. 

It  is  right,  therefore,  to  observe  that,  in  the 
case  in  question,  the  plaintiff  seems  to  have 
sought  a  decree,  Ies3  for  the  purpose  of  de- 
claring his  own  rights,  than  to  negative  some 
claim  alleged  to  have  been  set  up  by  the  de- 
fendants, and  the  Court  observed  (page  335) 
that  the  plaintiff  had  "  all  his  rights  unin- 
vdded  and  intact.' 

Here  the  case  is  quite  otherwise ;  the 
plaintiff  was  a  parly  bound  by  an  order  re- 
specti^ng  the  possession  of  property  made 
under  Act  IV.  of  1840,  and,  if  the  defend- 
ants had  claimed  to  get  back  the  possession, 
might,  in  suing  to  recover  the  property,  have 
found  herself  barred  by  Clause  7,  Section  1, 
Act  XIV.  of  1859. 

But  the  order  would  hpid  good  only  until 
the  rights  of  the  parties  disputing  had  been 
determined  by  a  competent  Court,  and  could 
not  be  pleaded  after  such  dete*rmination. 

The  plaintiff  had,  therefore,  a  good  cause 
of  action,  and  as  her  allegations  were  found 
to  be  substantially  true,  she  was  entitled,  if 
she  made  out  her  title,  to  the  judgment  of 
the  Court. 

The  Principal  Sudder  Ameen  s  decision 
must,  therefore,  be  reversed,  and  the  case 
must  be  remanded  to  him  for  a  determina- 
tion of  the  plaintiff's  right. 

Milter,  J, — I  concur  generally  with  my 
learned  colleague.  I  merely  wish  to  add 
that  I  am  not  quite  prepared  to  hold  that,  if 
the  plaintiff  had  failed  to  establish  her  pos- 
session subsequent  to  the  date  of  the  Act  IV. 
award,  her  suit  ought  to  have  been  dis« 
.  missed. 
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The  i8ih  May  1868. 

Present  : 

The  Hon'ble  II.  V.  Bayley  and  Dwarkanath 

Milter,  Judges. 

Action  for  rent— Kubooleut— Possession. 

Case  No.  893  of  1867  under  Act  X.  of  1859. 

Special  A ppeal  from  a  decision  passed  hv  the 
Officiating  Additional  Judge  of  Hooghly^ 
dated  the  joth  January  iSOy,  affirming 
a  decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  2yth  March 
jS66. 

Iliuish  Chunder  Koondoo  (Defendant), 

Appellanty 

versus 

Mohinee  Mohun  Mitter  (Plaintiff), 
Respondent, 

Mr.  C  Gregory  and  Baboo  Bhoivanee 
Churn  Dutt  for  Appellant. 

Baboo  Roopnatb  Banerjee  for  Reepondent. 

A  landlord  cannot  claim  rent  under  a  kubooleut  where 
the  lessee  has  never  obtained  possession,  delivery  of 
fiusscssion  being*  ordinarily  a  condition  necessary  for 
the  maintenance  of  an  action  for  rent. 

Mitter^  J. — This  was  a  suit  for  ai rears  of 
rent  on  a  kubooleut.  The  Lower  Appellate 
Court  has  decreed  ihe^suil  upon  the  ground 
that,  the  kubooleut  being  admiUed,  the 
defendant  (special  appellant)  is  bound  to  pay 
rent  under  it,  even  though  he  did  not  obtain 
possession  of  the  premises  leased  to  him. 
We  are  of  opinion  that  this  decision  is 
erroneous.  It  is  to  be  borne  in  mind  that 
there  is  nothmg  in  the  kubooleut  which  says 
that  the  special  appellant  would  be  liable  for 
rent,  whether  he  obtains  possession  or  not. 
We  think  that,  in  the  absence  of  such  a  con- 
dition, at  all  events,  it  would  be  manifestly 
unjust  and  inequitable  to  decree  a  claim  for 
rent  where  the  lessee  has  never  obtained 
possession  of  the  land  in  consideration  for 
which  the  rent  was  agreed  to  be  paid.  The 
kubooleut  is  nothing  more  than  the  evidence 
of  the  contract,  but  the  contract  itself  con- 
sists in  the  exchange  of  something  more 
substantial  than  a  mere  piece  of  writing.  It 
is,  indeedi  true  that  the  special  appellant  has 


given  no  evidence  to  show  that  he  demanded 
possession  from  the  landlord,  although  it  is 
admitted  that  he  made  several  attempts,  un- 
successful as  they  were,  to  obtain  it  from  the 
hands  of  a  third  party  who  opposed  his 
entrance  upon  the  land.  We  think,  however, 
that  the  delivery  of  possession  on  the  part  o( 
the  landlord  is  ordinarily  a  condition  neces- 
sary  for  the  maintenance  of  an  action  for 
rent ;  and  it  was,  therefore,  necessan'  for 
the  landlord  himself  to  show  that  the  tenant 
was  able  to  receive  possession.  Suppose,  for 
instance,  a  suit  is  brought  upon  a  bond  for 
money  lent  ;  the  defendant  admits  the  execu- 
tion  of  the  bond,  but  pleads  non- liability,  on 
the  ground  that  the  consideration  stated 
therein  has  never  been  received  by  him; 
and  suppose,  also,  that  this  last-mentioned 
fact  has  been  established  by  evidence.  Can 
any  Court  of  equity  and   good   conscience 

I  decree  the  suit  merely  upon  the  ground  that 
the  defendant  has  not  demanded  the  payment 

.  of    the    consideration    above,    referred    to  ? 

j  Why,  then,  are  we  to  adopt  a  diflcrent  prin- 
ciple in  the  case  of  a  kubooleut  ?  We  think 
that  the  custom  of  granting  amulnamahs  in 

I  addition  to  pottahs,  which  is  so  generally 
prevalent  in  this  country,  is  a  suflTicient  con- 
firmation of  the  principle. 

The  special  appeal  •  is  accordingly  de- 
creed, and  the  suit  brought  by  the  plaintiff 
(special  respondent)  is  dismissed  wiih  costs 
in  all  the  Courts. 


The  i8ih  May  1868. 
Present  : 

The  Hon  ble  H.  V.  Uayley  and  J,  B.  Phear. 

Judges, 

Certificate  under  Act  XL.  of  1858. 

Case  No.  102  of  186S. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperah,  dated  the  8tk 
February  1868, 

Nobin  Chunder  Shaha,  Appellant, 

versus 
Raj  Narain  Shaha,  Respondent, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

A  certiHcate  under  Section  3  of  Ao't  Xf ..  of  1S5S  is  purrly 
an  authority  for  the  administration  of  property,  aod 
ouf^ht  not  to  be  issued  where  there  is  neither  present 
right  nor  prospective  possession. 

Bay  ley,  y.-^WE  do  not  think  any  sufficient 
cause  has  been  shown  in  this  case  for  our 
interference  with  the  order  of  the  Court 
below. 
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The  petitioner  is  neither  in  possession  of 
properlj',  nor  next  lieir.  The  mother  is 
alive*  and  so  long  as  she  lives,  she  is  next 
heir,  and  therefore  a  certificate  granted  to 
ibe  petitioner  would  not  be  according  to  la\y\ 
unless,  upon  special  facts  found  to  exist,  the 
mother  were  disqualified.  This  is  not 
shown  to  us  in  the  present  case. 

We  niay*add  that  we  consider  the  cerii- 
ficate  to  be  granted  under  Seciion  3  of  A61 
XL.  of  1858  is  purely  an  authority  for  the 
administration  of  property,  and  we  think 
the  legislature  never  intended  it  to  be  issued 
where,  as  in  this  case,  ihere  is  neither  pre- 
seiil  right  to  possession  nor  even  a  vested 
right  to  future  possession. 

We  reject  the  petition  with  costs. 


The  19th  May  1868. 

Present : 

The  Ilon'ble  L.  S.  Jackson  and  Dwarkanaih 

Mitier,  Judges. 

Mortgage— Year  of  jz^race— Holidays — Regula- 
tion XV 11.  of  1806. 

Case  No.  2531  of  1867. 

Sptn'al  Appeal  from  a  decision  passed  by 
the  Updating  Jndge  of  Midnapare, 
dated  the  2Sth  bseptember  186^^  reversing 
a  decision  passed  by  the  Sndder  Ameen 
fi/  that    District,    dated    the    jM    April 

Kumola  Kant  Mytee  (Plaintiff),  Appellant, 

versus 

Sreeiriulty  Narainee  Dossee  and  others 
(Defendants),  Respondents. 

Baboos  Mohendro  Lall  Shome  and  Dhowanee 
i  hum  Dutt  for  Appellant. 

Baboo  Ashooiosh  Dhur  for  Respondents. 

The  year  of  grace  allowed  to  a  mortgagor  by  Regula* 
tJMi  XVII.  of  1S06  to  teiuieror  deposit  the  amount  due  to 
the  mortifasree  includes  authorized   holiday*; ;  the  mort- 


gagor not  heing  entitled  to  the  deduction  of  any  holi- 
days which  may  occur  when  that  year  expires. 

Jackson,  J. — Ix  this  case  we  think  that 
the  decision  of  the  Zillah  Judge  is  erro- 
neous. He  has  determined  that,  inasmuch 
as  the  Civil  Court  was  closed  on  the  day  in 
which  the  year  of  grace  allowed  to  the 
mortgagor  expired,  the  deposit  was  properly 
made  on  the  first  day  on  which  the  Civil 
Court  sat  after  the  holidays. 

The  question  does  not  arise  in  this  case 
whether  the  year  of  grace  is  to  be  computed 
from  the  dale  of  the  issue  of  notice  10  the 
mortgagor  or  from  the  dale  on  which  the 
mortgagee's  petition  \^'as  notified  to  the 
mortgagor,  because  more  ihan  a  year  had 
elapsed  since  either  of  those  dates  before 
the  deposit  was  made  in  the  pre>ent  instance. 
But,  assuming  that  the  latter  of  these  two 
dates  is  the  lime  from  which  the  year  of 
grace  is  to  be  computed,  it  appears  to  us  thit 
it  would  be  necessary  to  make  a  deposit  in 
ihe  Civil  Court  strictly  within  the  year; 
and  that  the  mortgagor  is  not  eniilled  to  the 
deduction  of  any  holidays  which  may  occur 
at  the  time  when  the  year  of  grace 
expires. 

Seciions  7  and  8,  Regulation  XVII.,  1806, 
allow  the  mortgagor  an  allfernative,  that  is 
to  say,  he  is  permitted  either  10  tender  the 
amount  dlie  to  the  mortgagee,  or,  if  he  pre- 
fers it  for  his  protection,  he  may  deposit  the 
amount  in  the  Zillah  Court.  Bui  in  any 
case  the  tender  or  deposit  is  10  be  made 
within  the  **  reasonable  and  limited  time" 
referred  to  in  Seciion  i  (or  the  Preamble) 
of  that  Regulation.  If  the  parly  paying  the 
money  desires  for  his  own  safety  and  con- 
venience to  deposit  it  in  Court,  he  must  avail 
himself  of  this  privilege  at  a  time  when  it 
is  within  his  reach. 

The  authorized  holidays  of  ihe  Civil  Court 
are  always  notified  beforehand,  so  that 
parties  may  know  when  resort  to  the  Civil 
Court  is  open  to  ihem  ;  so  that,  if  the  year 
of  grace  falls  upon  a  day  when  the  Civil 
Court  is  closed,  it  is  the  business  of  the 
party  to  come  at  some  previous  time.  If 
we  were  10  hold  otherwise,  we  should  be 
allowing  the  mortgagor  lo  extend  the  year  of 
grace  at  pleasure.  He  might  say  :  "  If  I 
•  pay  the  money  to  the  mortgagee,  1  must 
'*  do  it  within  one  year  ;  but  if  I  pay  it  into 
*•  Court,  1  shall  have  13  or  14  monihs." 

The  decision  of  the  Lower  Appellate  Court 
is  set  aside,  and  that  of  the  Court  of  first 
instance  is  restored  with  all  costs. 
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The  i9lh  May  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges,  . 

Hindoo  widow's  personal    debts— Liability  of 
her  husband's  estate. 

Case  No.  104  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of  My- 
men  sing  h^     dated     the      i^th      December 

Chundrabulee   Debia  (Objector),  Appellant, 

versus 
Mr.  Brody  (Decree-holder),  Respondent. 

Mr,    G.     C,    Paul    and    Baboos   Onookool 

Chunder  Mookerjee  and   Kalee   Prosunno 

Duit  for  Appellant. 

* 
Baboo  Shushee  Bhooshun  Sein  for 

Respondent. 

*  By  Hindoo  law  a  widow  is  allowed,  during  her  life- 
time, to  make  the  fullest  use  of  the  usufruct  of  her 
husband's  estate;  but  whatever  part  of  it  she  leaves 
liehind  at  her  death  becomes  the  property  of  the  next 
heir,  and  is  not  liable  for  her  personal  debts,  unless 
such  debts  have  been  contracted  under  legal  necessity 
and  for  the  benefit  of  the  estate. 

Glover,  7.— The  decree-holder  in  this 
case,  Mr.  Brody,  endeavoured  to  take  out 
execution  for  certain  mesne-profits  and 
costs  which  had  been  decreed  to  his  judg- 
ment-debtor, Bhoobun  Moyee  Debia,  by  the 
Privy  Council  decision  of  the  26ih  of  Mav 
1865. 

Bhoobun  Moyee  died  before  execution  was 
taken  out,  and  the  decree- holder's  claim  is 
objected  to  by  the  person  \\\o  has  succeeded 
to  the  property,  Chundiabulee  Debia,  the 
mother  of  Bhoobun  Moyee's  husband,  and 
next  heir,  on  the  expiry  of  Bhoobun  Moyee's 
life-interest,  as  widow  of  her  husband. 

Chundrabulee  Debia  denies  that  the  was- 
silat,   &c.,    decreed    by    the   Privy   Coilncil, 


belonged  absolutely  to  her  daughter*in*law, 
or  can  be  made  liable  for  her  personal  debts. 
They  formed  part  of  the  estate  of  her  deceas- 
ed husband,  to  which,  and  not  to  Bhoobun 
Moyee's  estate,  she  (Chundrabulee)  has  suc- 
ceeded. 

The  Principal  Sudder  Ameen  held  that 
the  liability  or  otherwise  of  Bhowanee  Kish- 
ore's  estate  for  the  particular  debt  claimed 
by  the  decree-holder  could  not  be  determined 
in  the  execution  department,  but  must  form 
the  subject  of  a  regular  suit. 

But  he  allowed  the  decree  to  be  satisfied 
from  the  me'sne-profiis,  rents,  and  costs,  which 
the  judgment  of  the  Privy  Council  had  de- 
clared to  be  the  right  of  Bhoobun  Moyee,  on 
the  ground,  that  as  she  would  have  had  ab- 
solute control  over  these  sums  had  she  lived, 
they  became  her  sole  and  particular  pro- 
perty out  of  which  her  liabilities  could  he 
satisfied  after  her  death. 

Against  this  decision  Chundrabulee  Debia 
appeals,  urging  that  whatever  accumulations 
may  have  been  made  by  Bhoobun  Moyee, 
these  at  her  death  became  part  and  parcel 
of  the  estate,  and,  as  such,  passed  to  appellant 
as  next  heir  of  her  son  Bhowanee  Kisbore. 
By  Hindoo  law  Bhoobun  Moyee  was  allow- 
ed to  make  the  fullest  use  of  the  usufruct  of 
the  estate  so  long  as  she  lived  ;  but  what- 
ever part  of  it  she  left  behind  became  the 
property  of  the  next  heir,  and  was  not  liable 
for  the  widow's  personal  debts.  If  the 
decree-holder  wished  to  make  the  estate 
liable,  on  the  ground  that  the  debt  was  in- 
curred for  some  one  of  the  necessary  pur- 
poses which  the  Hindoo  Law  allows,  he  could 
establish  his  claim  in  a  regular  suit. 

It  seems  to  me  that  the  decree-holder 
must  fail  in  this  application,  and  that  he  can- 
not use  the  decree  passed  in  favor  of  Bhoobun 
Moyee  as  that  lady's  personal  properly.  To 
do  so,  it  must  be  shown  that  the  decree  was 
of  the  nature  of  streedhun,  and  it  certain- 
ly cannot  be  contended  that  it  comes  under 
any  of  the  six  descriptions  of  property  men- 
tioned in  the  Dyabhaga  as  streedhun. 

A  Hindoo  widow  with  a  life-interest  in  her 
deceased  husband's  estate  would  be  en- 
titled to  make  the  fullest  use  of  the  usu- 
fruct of  that  estate ;  and  it  seems  doubtful 
under  the  late  rulings  of  the  Privy  Coun- 
cil, whether  she  could  be  in  any  way  re- 
strained, however  wasteful  her  expenditure, 
so  long  as  she  kept  within  the  limits  of  her 
income,  and  made  no  attempt  at  alienation. 
If.  on  the  contrary,   she  chooses  to  econo- 

h 
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It  seems  to  me,  therefore,  that  the  decree 
sought  to  be  attached  cannot  be  made  liable 


mise,  she  can,  during  her  lifetime,  give  away 

h«r  savings  to  any  one  she  pleases  ;  but  if  she 

have  left  savings  undisposed  of  at  the  time  ,  .  ,  ,  ,       ,  t^i      .       „ 

of  her  death,  these  would  form  part  of  the  *  ^^^  any  personal  debts  of  Bhoobun  Moyee. 

estate,  and  go  with  that  estate  to  the  next  ^.  decree-holder  can  of  course  recover 
heir   of  her  deceased  husband.    Now,  the        1  lie  aecree-noider  can,  or  course,  recover 

decree  sought  to  be  attached  in  this  case  .  h»s  money,  if  he  can  show  that  the  estate 
must  be  taken  as  representing  a  certain  part  ^  was  bound  for  the  debt,  that  is  to  wy, 
of  the  u^fruct  of  the  estate,  which  Bhoobun    ^^     ^^^^^^^^^  ^  ^^^  borrowed,  the  lend- 

Moyee  did  not  expend  during  her  lifetime,  "^ 

and  which,  therefore,  at  her  death,  ceased    ^r,  after  making  due  enquiry,  was  satisfied 

lo   belong  to   her.     It  is   argued   that  the    of   the   existence  of  a  reasonably  credited 

money  advanced   by   Mr.   Brody  was  em-  .  necessity,  such  as  the  Hindoo  law  allows. 

ployed  m  getting  the  Privy  Council  decree,  '  -^ 

and   that  it  therefore   represents  the  actual  ,      I  would  therefore  allow  the  appeal,  and 

usufruct    of    the    estates,    which    Bhoobun       .^^^    ^^^    decree-holder's    application    to 

Moyee     ought     to     have     enjoyed     during       ■' 

the  time  she   was  kept  out  of  possession.  '  ^^^^  out  execution,  with  costs,  and  would 

and  which  she  did  enjoy  in  this  manner.  pass  the  same  order  in  the  seven  other  cog- 

But,  supposing  this  to  be  so,  the  diflicuhy  \  nate  cases,  which  are  on  all  fours  with  this. 
in    the   decree-holder's   way   would   be  still 
the  same.     Bhoobun  Moyee  might,  during  i      Kemp,  7.— I   concur    generally    in    this 

her    lifetime,   have  taken  out   execution   of  >  judgment.     The   decrees   obtained   by   Mr. 

^^  .ttT;/"i  ^""J^k'^^^^^  Brody    were    on   confession    of    judgment. 

but  the  fact  remains  that  she  did  fwl  do  so,  -^  ^     ® 

but  left  the  decree  behind  her  untouched.        \  The  debts,  as  far  as  the  decrees  are  guides 
After  hearing  the  arguments  on  both  sides,  \  ^^  '^^  character  of  the  debts,  were  personal 


and  referring  to  the   text-books  of  Hindoo 
Law,  and  -(he  cases  decided  under  them,  I 


debts   of    the   life-tenant  Bhoobun   Moyee. 
Whether  the  estate  of  her  husband  Bhowanee 


am  of  opmion  that  no  amount  of  accumula-    -tr-  x  u^       j      uu   ^x.^^^   /I^k*-  «»;ii 

v.^1         u-  ^^        -^  I         .  Kishore   is  charged    with   these   debts  will 

tioDS    which  a  Hindoo   widow   may    leave  ^ 

behind  at  the  time  of  her  death   can   be    depend  upon  whether  they  were  contracted 

considered  as  belonging  to  her,  but  that  they  '  under  a  legal  necessity  and  for  the  benefit 

must  go  to  swell  the  estate.     And  it  is  not  '    ^  ^^^  ^^^^^^     This  question  cannot  be  tried 

unreasonable    that   this    should   be    so.     A  ^ 

Hindoo  widow  is  supposed  by  law  to  take  '  in  this  stage  of  the  case. 

her  husband's  estate  for  maintenance  only,  ,  /-..      j    l  1       j 

and    she   is  most  straitiy   enjoined   lo   live  ;      The  opposite  party,  Chundrabulee,  does 

a  life  of  economy,  austerity,  and  seclusion,  t  not  succeed  to  the  estate  of^lhe  judgment- 
expending  the  proceeds  of  her  estate  on  ^^^^^^  Bhoobun  Moyee,  but  as  heiress  of 
religious  observances  for  the  good  of  her  •  ,_.  ,  /-u     j    i    1 

husband's  soul.     She  gels  these  somewhat    her  son  Bhowanee  Kishore.     Chundrabulee 

anomalous  privileges,  and  by  them  keeps  takes  the  corpus  of  the  estate  as  well  as 
her  husband's  nearest  of  kin  out  of  pro-  \  „  increments  on  that  corpus,  such  as  accu- 
perty    to    which    he   has    a    much   stronger  .,  .      ^ 

claim  than  herself,  because  she  is  prevented  '  mulaiions   of    profits,    wassilat,    costs,   «c., 

by  law  and   cubtom   from   contracting  any  not  enjoyed  by  the  life-tenant.     She  succeeds 

other  marriage,  and  without  such  privileges  ^^  ^j^^  residue  of  the  estate  after  the  widow's 

she  might  be  thrust  out  to  starve.     But  il  .         ,^,                     1  ..            «^^4  u^ 

was    never   contemplated    that   she    should  «se  of  it.    These  accumulations  cannot  be 

expend  the  produce  of  her  estate  wastefully,  considered  to  be  the  streedhun  of  the  widow, 
or  do  more  than  support  herself  in  a  decent  ^^^  ^  ^^  not  fall  within  any  of  the  classes 
and    proper  manner;   and  that  she  should  j  "^       ,  .     .i_      r»     12.        ^«  ^r^*«»4;»»t;n(v 

leave  to  her  own  relatives,  or  convert  into  I  enumerated  m  the  Dyahhaga  as  constituting 


her  own  streedhun,  the  accumulations  she 
might  have  made,  appears  to  me  opposed 
to  every  principle  of  Hindoo  law  as  applied 
10  widows. 


a  woman's  separate  or  peculiar  property. 

1  would  reverse  the  order  of  the  Principal 
Suddcr  Amccn. 


Vol.  IX.  82-a 
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The  i9lh  INIay  1868. 

Present : 

The  Hon'ble  G.  Loch  and  Dwarkanath 
Mitter,  Judges, 

Discovery  of  lost  property  —  Cause  of  action  — 

Jurisdiction. 

Case  No.  2033  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhooty  dated 
the  1 8th  June  186*/ ^  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District y  dated  the  2jth  September 
1866. 

Ram  Pertap  Singh  (Defendant),  Appellant, 

versus 

Bholabutty  Koonwar  (Plainiiff),  Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Chunder 
Madhub  Ghose  for  Respondent. 

Where  property  lost  in  one  district  is  found  in 
another,  in  the  possession  of  a  party  who  refuses  to 
restore  it,  the  owner's  cause  of  action  arises  from  the 
date  of  such  refusal ;  and  a  suit  to  recover  possession  of 
the  property  must  be  instituted  in  the  district  in  which 

it  is  found. 

• 

Loch,  J. — Plaintiff  sued  to  recover  pos- 
session of  an  elephant  belonging  to  him, 
which  was  illegally  detained  by  the  defend- 
ant. Both  the  Lower  Courts  have  given 
plaintiff  a  decree  for  the  possession  of  the 
elephant.  In  special  appeal  it  is  urged 
that  the  Tirhoot  Courts  were  in  no  way 
competent  to  deal  with  the  case,  as  the  cause 
of  action  arose  in  the  Chumparun  District, 
where  the  defendant  resides. 

It  appears  that  the  elephant  in  question 
disappeared  from  the  plaintiff's  premises  in 
Zillah  Tirhoot,  and  was  found  after  some 
months  in  the  defendant's  possession  in  the 
District  of  Chumparun,  which  is  subordinate 
to  the  Sarun  Civil  Courts.  The  defendant 
pleaded   that   he    had   purchased    it    from 


Ghuznam  Shah,  who  was  charged  with  the 
theft  of  the  animal,  but  was  acquitted  from 
want    of   proof.     Plaintiff   instituted   a   suit 
to  recover  possession  in  the  Tirhoot  Court, 
and  both  the  Lower  Courts  have  held  that 
plaintiff  was  entitled  to  bring  bis  action  \n 
the  Tirhoot  Court,  as  the  loss  of  the  elephant, 
which  occurred  in  Tirhoot,  was  his  cause  of 
action.     We  think  the  loss  of  the  elephant 
gave  him  no  cause  of  action  till  he  found  it 
in  the  possession  of  some  person  who  refused 
to  restore  it.    The  loss  of  the  animal  would 
give  him  a  right  to  recover  it  if  he  found  it 
straying,  but  it  gave  him  no  right  of  action 
against  any  one.     It  was  only  when  he  found 
it  in  the  defendant's  possession,  and  defend- 
ant   refused    to    restore    it,    that  plaintiffs 
right   of   action   as   against   the   defendant 
arose.     Now,  the  refusal  to  restore  was  made 
in   Chumparun,   which    is    within  the   civil 
jurisdiction   of   Zillah   Sarun ;    and    as  ibc 
defendant  also  resides  within  the  civil  jarts- 
diction  of  that  district,   we  think  the   suit 
should   have   been  instituted   in  the   Sarun 
Court.     We  think,  therefore,  that  the  pro- 
ceedings of  the  Lower  Courts  must  be  quash- 
ed as  having  been  conducted  without  juris- 
diction, and  that  the  defendant  must  recover 
his  costs  in  all  Courts. 


The  20lh  May  1868. 
Present : 

The  llonble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Declaratory  decree— Section  is  Act  VIII.  of 
1859— Forg^ed  documents. 

Case  No.  2546  of  1867. 

Special  Appeal  from  a  decision  passed  by  ike    \ 
Judge  of  Tirhooty  dated  the  ijih  August 
i86*jy  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  thai  District^ 
dated  the  22nd  May  r86y, 

Sheo  Lall  Chowdhur  (Defendant),  Appellant^ 

versus 

Chunder  Benode  Oopadhya  and  others 
(Plaintiffs),  Respondents, 


1868.] 


Civil 


THX  WXEKLY   REPORTER. 


Rulings. 


587 


Messrs,  i?.  E.  Twidale  and  C  Gregory  for 

Appellant. 

Baboos     Unnoda     Per  shad     Banerjee    and 
Romesh  Chunder  Mitter  for  Respondents. 

In  a  suit  to  obtain  a  declaration  that  two  pottahs  and 
a  chittah,  which  had  been  put  forward  in  a  bufwarrak, 
were  forsferies,  it  was  held  that>  as  no  action  had  been 
taken  on  the  documents  in  question,  and  plaintiff's 
rights  were  in  no  way  prejudiced,  the  Court  could  not 
make  any  binding  declaration  of  right. 

Kemp,  J, — The  pleader  for  the  special 
appellant  contends  that  this  suit,  which  is 
a  declaratory  suit,  cannot  be  entertained  in 
the  Civil  Court  under  the  provisions  of  Sec- 
tion 15,  Aa  VIII.  of  1859. 

The  suit  was  to  obtain  a  declaration  that 
two  pottahs  and  a  chittah/put  forward  by  the 
special  appellant  in  the  course  of  a  hutwarrhh, 
are  forgeries. 

Both  the  Lower  Courts  have  held  that 
the  suit  will  lie,  and  that  the  pottahs  and 
chittah,  if  not  forged,  are  not  proved. 

It  is  very  clear  that,  in  a  case  of  this  de- 
scription, we  could  not  make  any  binding  de- 
claration of  right,  such,  for  instance,  that  the 
plaintiff  had  a  right  to  sue  to  enhance  the 
rent  of  the  tenure  of  the  defendant.  The 
plaintiff  was  not  injured  in  his  rights  by  the 
defendant  putting  forward  this  pottah  in  the 
course  of  the  hutwarrah.  The  buiwarrah 
would  proceed  upon  the  existing  assets,  and 
the  parties  to  the  decision  would  not  be  pre- 
cluded from  exercising  their  proprietory 
rights,  such  as  a  right  to  enhance,  because  a 
pottah  was  produced  purporting  to  be  a 
mokurruree  pottah.  It  appears  to  us  that 
this  suit  is  brought  to  get  rid,  beforehand,  of 
evidence  which  the  defendant  would  mainly 
rely  upon  in  a  suit  for  enhancement,  which 
can  only  be  brought  under  A6t  X.  of  1859. 
In  a  suit  under  that  A^,  the  whole  question 
can  be  tried,  viz,,  the  right  to  enhance,  the 
bona  fides  of  the  pottah,  and  whether  the 
defendant,  independent  of  the  pottah,  has 
been  able  to  prove  that  his  tenure  is  protect- 
ed from  enhancement  under  any  of  the  pre- 
sumptions which  Ad  X.  gives  him  an  oppor- 
tunity of  relying  upon. 

In  the  case  quoted  by  the  pleaders  for  the 
special  respondent  at  Volume  III.,  page  299, 
Weekly  Reporter,  the  pottah  had  been  pub- 
licly put  forward  in  a  Court  of  justice,  and 
the  learned  Judges  who  decided  that  ^as^ 


held  that  it  could  not  be  said  that  the  action 
was  premature. 

In  this  case  no  action  has  been  taken  on 
the  pottah ;  the  rights  of  the  plaintiff  are  in 
no  way  prejudiced. 

In  this  view  of  the  case,  we  reverse  the 
decision  of  the  Lower  Court,  and  dismiss  the 
plaintiff's  claim.  Appeal  decreed  with  costs 
and  interest. 


The  20th  May  1868. 

Present : 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

fudges. 

Evidence. 

Case  No.  2200  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Nuddea,  dated  the 
22nd  May  i86y,  affirming  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  igth  May  1866, 

Gorachand  Sircar  (Defendant),  Appellant, 

versus 

Ram  Narain  Chowdhry  and  others  (Plaintiffs), 

Respondents, 

Baboos  Sreenath  Banerjee  and  AV/  Mo  nee 
Sein  for  Appellant. 

Mr,  R.  E.  Twidale  for  Respondents. 

Evidence  griven  when  a  party  never  had  the  oppor- 
tunity  either  to  examine  or  to  cross-examine  the  wit- 
nesses, or  to  rebut  their  testimony  by  fresh  evidence,  is 
not  legally  admissible  for  or  against  him,  unless  he  con- 
sents that  it  should  be  so  used. 

Phear,  J. — ^This  is  a  suit  brought  to  re- 
covjsr  anears  of  rent  at  an  enhanced  rate  after 
notice  given  in  pursuance  of  the  provisions 
of  Section  13.  Act  X.  of  1859.  It  is  one  of 
six  cases  which  were  remanded  to  the  Court 
of  first  instance,  in  order  that  the  rates  of 
rent  might  be  fixed.    The  Deputy  Collector 
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in  his  judgment  says :  "  The  plaintiff  has 
"already  obtained  decrees  against  ryots  of 
"  the  same  village,  and  he  now  requests  to 
"  be  allowed  to  rely  on  the  same  evidence  in 
**  these  six  cases.  The  request  was  granted, 
**  and  he  finally  (yesterday)  produced  authen- 
**  ticated  copies  from  the  Judge's  Court  (where 
"the  case  lies  in  appeal)  of  the  evidence 
*'  given  in  the  case  of  the  same  plaintiff  Ram 
"  Narain  Chowdhry  against  Suroop  Mundul. 
'*  That  evidence  is  in  every  way  applicable 
"to  the  present  case."  The  Deputy  Col- 
lector then  proceeded  to  fix  the  rate  of  rent 
in  this  case  upon  the  materials  furnished  to 
him  in  this  manner  by  the  plaintiff,  drawn 
from  Suroop  Mundul's  case. 

Against  the  decision  of  the  Deputy  Collec- 
tor, the  defendant  appealed  to  the  Judge,  and 
one  of  his  grounds  of  appeal  was  that  the  case 
had  been  determined  without  evidence.  Upon 
this  ground  of  appeal  the  Judge  remarked : 
"  The  Deputy  Collector  has  adopted  the  pro- 
"  portionate  rent  decreed  in  that  case,  that  is, 
'*  Suroop  Mundul's  case.  It  is  urged  by 
"  the  Counsel  for  the  defendants  that  the 
"  Deputy  Collector  should  have  taken  fresh 
"  evidence  instead  of  adopting  that  decision. 
"  In  considering  this  objection,  it  is  necessary 
"  to  bear  in  mind  the  nature  of  the  question 
"  decided  in  Suroop  Mundul's  case."  The 
Judge  then  discusses  the  nature  of  that 
question,  and  gives  reasons  for  coming  to  the 
conclusion  that  it  would  be  unreasonable  to 
expect  that  the  plaintiff  in  this  case,  who  is 
the  same  person  as  the  plaintiff  in  Suroop 
Mundul's  case,  should  be  obliged  to  bring 
the  same  witnesses  and  the  same  evidence 
in  this  case  as  he  had  produced  at  the  trial 
of  that  (Suroop  Mundul's)  case.  The  Judge 
adds:  *' Moreover,  I  observe  that  it  is  re- 
"  corded  by  the  Deputy  Collector  that,  on 
"  the  first  day  for  hearing,  neither  party  pro- 
"  duced  evidence,  but  that  the  plaintiff  asked 
"for  a  postponement  to  allow  him  to  file 
"  copies  of  the  evidence  as  to  rates  in  Suroop 
"  Mundul's  case,  and  that  this  postponement 
"  was  granted  with  the  consent  of  the  defend- 
"  ant's  representative  in  this  case."  Upon 
this,  he  seems  to  conclude  that  the  defend- 
ants had  consented  that  the  present  case 
should  be  tried  upon  the  evidence  already 
given  in  Suroop  Mundul's  case,  but  the 
Judge  was  in  error  in  his  construction  of  the 
Deputy  Collector's  order,  which  is  in  Eng- 
lish, and  which  runs  in  these  words :  "  Plaint- 
"  iff's  mooktear  prays  for  adjournment  to 
"  enable  him  to  produce  copies  of  documents 
"  filed  in  Suroop  Mundul's  case,  on  which  he 
"  relies  to  prove  rates.     Granted,  with  con- 


"  sent  of  defendant,  there  being  no  wit- 
"  nesses  present  on  either  side,  and  the  4tb 
"  of  May  is  fixed  for  hearing." 

It  seems  to  us,  judging  from  the  actual 
words  of  the  Collector  himself,  that  the  con- 
sent of  the  defendant  only  extended  to  the 
production  of  documents  filed  in  Suroop 
Mundul's  case,  and  did  not  amount  to  a  con- 
sent, as  the  Judije  puts  it,  that  the  "  copies 
of  the  evidence"  given  in  that  case  sboold 
be  produced  as  evidence  in  this  case.  This 
being  so,  there  is  no  express  consent  on  the 
part  of  the  defendant  that  the  determination 
of  the  present  case  should  be  made  to  depend 
either  upon  the  evidence  or  on  the  decision 
in  Suroop  Mundul's  case,  and  we  are  unable 
to  gather  from  the  oiher  side  that  anything 
has  occurred  on  the  part  of  the  defendant 
which  would  amount  to  an  implied  consent 
to  that  effect.  The  reasoning  both  of  the 
first  Court  and  of  the  second  Court  in  ar- 
riving at  the*  conclusion  that  this  evidence 
might  be  used  in  this  case  without  the  coo- 
sent  of  the  other  party  is  certainly  not  in 
conformity  with  the  law  of  procedure  of  our 
Courts.  Whether  the  Court  does  or  does 
not  consider  evidence  given  on  another  oc- 
casion and  between  other  parties  appropriate 
and  valuable  for  the  decision  of  the  case 
which  is  before  it  is  not  of  itself  a  reason  for 
the  admission  or  rejection  of  such  evidence. 

IThe  Court  is  bound  to  try  the  mailer  be- 
tween the  parties  who  are  before  it  upon 
such  evidence  as  those  parties  in  their  dis- 
cretion produce  for  the  purpose,  and,  at  the 
lime  when  the  evidence  is  tendered,  to  decide 
whether  or  not  it  is  legally  admissible.     Now, 

;it  is  certainly  the  right  of  every  litigant, 
unless  he  waives  it,  to  have  the  opportunity  of 
cross-examining  witnesses  whose  testimony 
is  to  be  used  against  him,  and  even,  when 
circumstances  require,  to  adduce  evidence 
on  his  own  behalf  to  meet  the  evidence 
which  such  cross-examination  may  have 
brought  forward.     He  is  also  entitled  him- 

iself  to  examine  the  witnesses  who  can  give 
evidence  in  support  of  his  case,  in  order  that 
he  may  bring  out  the  necessary  information 
as  fully  as  he  thinks  possible  and  in  the 
form  which  he  considers  most  favorable  to 
himself.  It  follows  that  evidence  given, 
when  the  party  never  had  the  opportunity 
either  to  examine  or  to  cross-examine,  as 
the  case  may  be,  or  to  rebut  by  fresh  evi- 
dence, is  not  legally  admissible  as  evidence 
for- or  against  him,  unless  he  consents  that 
it  should  be  so  used. 

With  this  view,   we  feel  bound,  however 
reluctantly,   having    regard   to   the   expense 
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of  the  litigation  and  the  sum  at  stake  between 
the  parties,  to  say  that  there  has  not  been 
such  a  trial  in  this  case  as  the  defendant  is 
entitled  to  ;  and  consequently  we  remand  the 
case  to  the  Lower  Appellate  Court,  in  order 
that  that  Court  might  send  it  to  the  Deputy 
Collector  for  re-trial  upon  its  merits.  A 
reasonable  lime  must  be  given  to  enable 
each  party  to  produce  such  evidence  as  they 
think  proper.  The  costs  will  abide  the 
event. 


The  20th  May  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson,  Judge, 

Reviews.. 

Case  No.  45  of  1868. 

Application  for  Revieiv  of  Judgment  pass- 
ed bv  the  Hon  hie  Justices  W,  S.  Seton- 
Karr  and  A.  G.  Macpherson,  on  the 
^d  January  1868,  in  Special  Appeal 
No,  ijfyi  of  1867* 

Prosunnonath  Dutt  and  others,  Defendants 
(Respondents),  Petitioners^ 

\ 

versus 

Juiloonath  Paul,  Plaintiff  (Appellant), 
Opposite  Party, 

Mr,  Bourke  and  Baboo  Otool  Ch  under 
Mookerjee  for  Petitioners. 

Baboos  Onookool  Chunder  Mookerjee  and  Hem 
Chunder  Banerjee  for  Opposite  Party. 

Reviews  are  not  granted  merely  to  supply  defects  on 
the  part  of  pleaders  in  the  conduct  of  appeals. 

Macpherson,  J. — The  judgment  of  the 
Lower  Appellate  Court  commences  with 
these  words : — 

**The  appellants  in  this  case  are  found 
**  to  be  the  actual  parties  in  possession  of  a 
*'  putnce,  the  lease  of  which  was  granted  to 
**  one  Shnamonee  Dossee,  a  female  relative. 
"  The  question  raised  before  this  Court  is — 
"  whether  a  Collector  can,  under  Act 
"  X.,"  Ac. 

The  Judge  decided  the  question  stated  in 
favor  of  the  appellants  before  him  (the 
present    petitioners    for   review) ;    and    the 

•  See  antet  p.  71. 


Judge  does  not  decide,  or  in  fact  allude  to, 
any  of  the  other  issues  which  had  originally 
been  raised  in  the  suit ;  nor  is  there  any 
reason  to  suppose  that  the  parties  or  their 
pleaders  wished  him  to  decide  any  save  the 
one  question  with  which  he  dealt. 

The  plaintiff  appealed  specially  to  this 
Court  against  the  Judge's  decision.  The  case 
was  argued  at  length  before  Mr.  Justice 
Seton-Karr  and  myself.  The  arguments 
were  confined  to  the  one  point  which  the 
Judge  had  decided.  It  was  never  sug- 
gested or  even  hinted  that  any  issue  of 
fact  remained  in  dispute,  or  that  any  other 
question  whatever  save  the  one  still  remain- 
ed to  be  disposed  of  either  by  this  Court  or 
by  the  Low^er  Appellate  Court.  We  gave 
our  judgment  in  open  Court  at  the  close  of 
the  argument,  reversing  the  decree  of  the 
Judge,  and  restoring  and  affirming  that 
of  the  Court  of  first  instance;  and  it  was 
not  even  then  suggested  that  a  remand  was 
requisite,  and  that  we  ought  not  to  have 
simply  set  aside  the  decree  of  the  Judge. 

Now,  I  am  asked  to  review  our  judgment, 
on  the  ground  that  the  case  ought  to  have 
been  remanded  if  we  thought  the  Judge  had 
decided  the  point  of  law  wrongly.  It  is 
said  that  there  are  various  questions  of  fact 
still  to  be  determined  by  the  Lower  Ap- 
pellate Court. 

It  appears  to  me  from  the  judgment  of  the 
Judge  that  the  parties,  when  before  him, 
rested  their  case  upon  the  point  of  law,  and 
that  that  was  the  only  point  on  which  his 
opinion  was  sought.  If  they  had  desired 
his  opinion  upon  the  issues  of  fact,  a  de- 
cision of  which  is  not  asked  for,  the  ap- 
pellants should  have  raised  those  issues 
seriatim,  and  should  have  prayed  for  a  dis- 
tinct decision  of  them.  It  is  clear,  however, 
that  they  desired  nothing  of  the  sort. 

Then,  if  a  remand  was  necessary,  the  pro- 
per time  to  ask  for  it  was  at  the  hearing  of 
ihe  special  appeal.  The  pleaders  then  en- 
gaged on  behalf  of  the  petitioners  did  not 
think  a  remand  necessary  any  more  than 
we  did.  The  present  application  is  not  made 
by  those  pleaders  (Baboos  Kishen  Kishore 
Ghose  and  Ashootosh  Chatterjee),  but  by  Mr. 
Bourke  and  Baboo  Otool  Chunder  Mookerjee, 
who  now  pray  for  a  review  on  a  series  of 
grounds  which  I  now  hear  of  for  the  first 
time. 

Reviews  are  not  granted  merely  to  supply 
defects  on  the  part  of  pleaders  in  their  con- 
duct of  appeals.     If  a  remand  was  necessary 
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in  this  case,  the  pleaders  of  ihe  petitioners 
should  have  asked  for  it  at  the  hearing.  If 
they  neglected  their  duty,  which  I  am  very 
far  from  suggesting  that  they  did,  their 
neglect  is  no  reason  why  our  judgment 
should  be  reviewed.  I  reject  the  application 
with  costs. 


The  20th  May  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges. 

Possession—  Mesne-profits. 

Cases  Nos.  2296  to  2303  and  3284  to  3286 

of  1867. 

Special  Appeals  from  a  decision  passed  by  ihe 
Judge  0/  Kajshahye,  da  fed  the  I2ih  June 
i86y^  affirming  a  decision  passed  by  the 
Moonsiff  of  Stiahzadpore^  dated  the  jrd 
December  1866, 

Zumurudoonissa  (Defendant),  Appellant, 

versus 

Radha  Churn  Ghuttuck  (PlaintiflF), 
Respondent, 

Baboo  Nuleet  Chunder  Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Sree- 
nath  Doss  for  Respondent. 

Held  by  Macpherson, ,].,  that  a  decree  for  possession 
does  not  necessarily  involve  a  right  to  mesne-proHts,  and 
that  the  plaintiff  suing  for  mesne-profits  must  prove  his 
title. 

Held  by  Jackson,  J. — Contra. 

Jackson,  J. — I  WOULD  dismiss  these  ap- 
peals. They  are  for  the  mesne-profits  of 
certain  lands  from  which  the  defendants 
had  forcibly  dispossessed  the  plaintiflF,  and 
in  which  the  plaintiff  was  restored  to  pos- 
session in  a  suit  under  Section  15,  Ad  XIV. 
of  1859. 

The  plaintiff  now  sues  to  recover  the 
amount  collected  by  the  defendants  during 
the  period  they  held  possession.  The  Judge 
has  decreed  the  claim  upon  the  strength 
of  the  possessory  decree,  without  going  into 
the  title  of  the  parlies.  It  is  cpntended  for 
the  defendants,  on  special  appeal,  that  the 
plaintiff  must  prove  his  title  before  he  can 
recover  the  mesne-profits. 

I  admit  that,  as  a  general  rule,  mesne-pro- 
fits cannot  be  recovered  until  title  is  estab- 
lished. But  the  decree  in  the  suit  for  pos- 
session is,  in  my  opinion,  sufficient  title  to 
recover  from  the  defendants  what  the  defend- 
ants have  obtained  by  force  and  illegally. 
The  title  of  the  plaintiff  to  possession  carries 
with  it  the  title  to  recover  the  mesne-profits 


during  the  time  he  was  dispossessed.  It 
may  be  that  the  defendants  hold  a  superior 
title  to  the  plaintiff,  but  it  does  not  follow 
that  they  are  entitled  to  retain  these  mesne- 
profits,  as  it  may  also  be  that  they  labor  un- 
der some  disability  in  asserting  their  title. 
For  instance,  it  may  be  that  the  defendants, 
having  been  out  of  possession  for  more  than 
12  years,  are  barred  from  a  hearing  on  the 
question  of  title.  In  such  a  case  it  wonld 
not  be  right  that  the  question  as  to  whether 
the  plaintiff  should  receive  the  mesne-pro- 
fits during  the  time  he  was  forcibly  and  ille- 
gally kept  out  of  possession  should  depend 
on  the  decision  on  an  issue  as  to  whether 
the  plaintiff  or  the  defendant  has  the  superior 
title  to  the  land.  The  plaintiff,  though  hold- 
ing an  inferior  title,  would  be  entitled  to  the 
mesne-profits. 

Macpherson,  J. — I  do  not  concur  in  the 
judgment  of  Mr.  Justice  Elphinstone  Jack- 
son. I  think  that  the  appellant's  first  ground 
of  appeal  is  good,  and  that  the  respondents 
are  not  entitled  to  a  decree  for  mesne-profits 
without  proving  their  title.  The  mere  decree 
in  the  suit  for  possession  in  no  degree  shows 
that  the  respondents  have  any  right  to  the 
collections  made  by  the  appellants ;  and  for 
all  that  that  decree  proves  to  the  contrary, 
the  appellants  may  be  the  persons  lawfully 
entitled  to  them. 

In  each  of  these  cases,  the  decree  of  the 
Lower  Courts  is  reversed,  and  the  plaintiff's 
suits  are  dismissed  with  costs  both  here  and 
in  the  Courts  below. 


The  20th  May  1868, 
Present  : 

The  Hon'ble  I-.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

C  ross-decrees— Set-olT—  Execution — Section 
209,  Act  VIII.,  1859— Limitation, 

Case  No.  650  of  1867. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Midnapore, 
dated  the  igih  September  i86j, 

Nubo  Lall  Khan  and  another  (Decree-holder), 

Appeltant, 

versus 

The   Maharanee  of    Burdwan    (Judgment- 
debtor),  Respondent. 
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Baboo  Kalee  Prosunno  Dutt  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

In  a  suit  for  resumption  of  land,  plaintiPF  obtained 
a  decree  for  a  portion  of  her  claim  with  costs  in  propor- 
tion. Subsequently,  on  application  for  a  review,  she  ob- 
tained a  further  decree  for  the  rest  of  her  claim.  The 
latter  decree  was  reversed  in  appeal  by  the  High  Court, 
who  gave  defendants  all  costs  of  the  proceeding  in  pro- 
portion. Plaintiff  allowed  more  than  th  ree  years  to  elapse 
from  the  date  of  the  former  decree  without  apply mg 
for  execution  ;  but  when  defendant  applied  to  execute 
his  decree  for  costs,  she  petitioned  for  a  set-off  of  so 
much  of  the  costs  as  had  been  decreed  to  her. 

Held  that  these  two  judgments  and  decrees  must  be 
treated  as  if  reduced  to  one,  wherein  judgment  was  given 
in  part  for  the  plaintiff,  and  in  part  for  the  defendant ; 
and  before  issuing  a  warrant  of  execution,  the  Court 
was  bound  to  ascertain  how  much,  on  the  whole  case, 
was  due  to  the  party  executing,  and  to  issue  a  warrant 
for  that  sum,  and  no  more. 

Hkld  further  that  no  question  of  limitation  could  arise 
in  respect  to  the  execution  of  the  first  decree,  which  be- 
came incapable  of  execution  as  soon  as  the  High  Court's  j 
decree  in  appeal  (which  was  for  a  larger  sum)  *vas  \ 
passed  -,  but  that  the  latter,  under  Section  209,  Code  of 
Civil  Procedure,  could  only  be  executed  to  the  extent  of 
the  difference  between  the  two  decrees. 

Jachon,  J, — It  appears  to  me  in  this  case 
that  the  Judge  is  substaniially  right.  The 
suit  was  one  for  the  resumption  of  various 
parcels  of  land.  At  first,  the  Court  which 
tried  the  case  gave  the  Ranee  (the  plaintiff  J 
a  decree  for  a  portion  of  her  claim,  which, 
in  fact,  was  not  seriously  resisted  by  the 
defendant,  and  the  decree  bore  costs  in  1 
proportion.  Subsequently,  the  Ranee,  not 
satisfied  with  that  partial  decree,  applied  to  | 
the  Court  for  a  review  of  its  judgment,  and  j 
obtained  from  the  same  Court,  some  time 
in  May  1863,  a  further  decree  for  the  rest 
of  her  claim.  That  subsequent  and  sup- 
plementary decree  was  carried  in  appeal  to 
the  High  Court,  and  the  High  Court  in 
1865  reversed  the  further  decree,  and 
gave  judgment  for  the  defendants  on  that 
part  of  the  case,  with  all  costs  of  the  pro- 
ceedings in  proportion. 

The  Ranee  allowed  more  than  three  years 
to  elapse  from  1863  without  making  any 
application  to  execute  the  partial  decree 
which  she  had  at  fust  got,  and  which  had  not 
been  disturbed.  But  in  1867,  the  defendant 
applied  to  execute  his  decree  for  costs. 
Thereupon,  the  Ranee  petitioned  that,  before 
executing  the  defendant's  decree,  so  much 
of  the  costs  as  had  been  decreed  to  her 
under  the  decision  of  1863  might  be 
deducted  and  set  off  > 

The  defendant  to  this  replied  that  her 
(the  Ranee's)  decree  was  incapable  of  being 
set  off  by  reason  of  its  being  barred  by  the 
lapse  of  three  years. 


The  Judge  seems  to  hold  that  the  Ranee's 
decree  was  not  barred,  inasmuch  as  her 
appearance  in  the  High  Court  to  resist  the 
appeal  of  the  defendant  was  a  proceeding 
taken  by  hw  to  keep  her  decree  in  force, 
and  on  that  ground  he  holds  that,  her  decree 
was  not  barred,  and  that  she  might  execute  it. 

Against  this  decision  the  defendant  now 
appeals,  urging,  as  he  urged  in  the  Court 
below,  that  e-xecution  of  the  Ranee's  decree 
was  barred,  and  that  in  such  case  the  pro- 
visions of  Section  209  will  not  apply.  A 
case  has  been  referred  to,*  which  is  cited  in 
Broughtori's  Civil  Procedure  Code,  2nd 
Edition,  in  the  note  on  Section  209.  It  is 
reported  in  Wyman's  Reports,  page  log. 

It  would  appear  from  that  case  that,  if 
the  decrees  had  been  separate  and  independ- 
ent decrees,  there  would  be  authority 
against  allowing  the  party  who  held  the 
decree  for  the  smaller  sum  to  set  it  off  against 
the  larger  one.  This  case,  it  appears  to  me, 
is  distinguishable  from  such  a  case  as  that. 
I  am  clearly  of  opinion  that,  although  in 
form  the  decree  obtained  by  the  defendant 
is  distinct  from  the  decree  passed  in  the 
other  portion  of  the  case,  yet  substantially 
these  two  judgments  and  decrees  being  in 
the  same  suit,  and  relating  to  parts  of  the 
same  subject-matter,  are,  in  fact,  only  parts 
of  one  general  judgment  and  decree.  And 
we  must  deal  with  the  matter  before  us  as  if 
the  two  decrees  had  been  reduced  to  one, 
wherein  judgment  was  given  in  part  for  the 
plaintiff,  and  in  part  for  the  defendant,  with 
proportionate  costs  to  the  several  parties. 
That  being  so,  it  is  the  duty -of  the  Court, 
before  issuing  a  warrant  of  execution,  to  as- 
certain how  much  on  the  whole  case  is 
actually  due  to  the  party  executing,  and 
to  issue  a  warrant  for  that  sum,  and  no 
more. 

Another  point  is  suggested  by  my  learned 
brother  Dwarkanath  Mitter,  of  which  the 
Ranee  appears  entitled  to  claim  the  benefit. 
The  defendant  proposes  to  bar  the  execution 
of  her  decree  by  the  words  of  Section  20  of 
Act  XIV.  of  1859.  That  Section  enacts: 
"  No  process  of  execution  shall  issue  from 
**any  Court  not  established  by  Royal  Charter 
"to  enforce  any  judgment,  decree,  or  order 
"of  such  Court,"  c^c. 

Now,  the  Ranee  is  not  here  asking  for 
any  process  of  execution.  She  only  asks 
"  that  the  Court,  having  the  proceedings  be- 
"fore  it,  will  refrain  from  issuing  a  warrant 
"of  execution  except  for  such  sum  as  on  a 

*  Sec  ^  W.  R.,  Miscellaneous  Rulings,  p.  16. 
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"review  of  the  whole  of  the  proceedings 
"  appears  to  be  due  from  her."  The  words  of 
the  Section  do  not  deprive  her  of  the  bene- 
fit of  Section  209,  or  rather  of  the  principle 
to  be  applied  to  this  case  by  aaalogy  from 
Section  209.  I  am  of  opinion,  therefore, 
that,  for  the  reasons  stated,  the  Judge  was 
right  in  refusing  to  execute  the  decree  with- 
out taking  into  account  the  amount  due 
under  her  decree  to  the  Ranee  (plaintiff),  and 
therefore  the  appeal  must  be  dismissed  with 
costs  and  interest. 

Milter^  J. — I  entirely  concur  with  my 
learned  colleague.  It  appears,  that  at  the  time 
when  the  decree  of  May  1865  was  passed  in 
favor  of  the  appellant  before  us,  the  Ranee's 
decree  of  May  1863  was  not  barred  by 
the  Law  of  Limitation.  The  moment, 
however,  that  the  former  decree,  which 
was  for  a  larger  sum  of  money,  was 
passed  by  the  Court,  the  Ranee's  decree 
became  incapable  ot  execution  under  the 
provisions  of  Section  209  of  the  Procedure 
Code.  From  that  moment  the  Ranee  be- 
came incompetent  to  execute  her  decree  ; 
and  she  could  not  have,  therefore,  taken  out 
any  process  of  execution  within  the  mean- 
ing of  Section  20,  Act  XIV.  of  1859,  nor 
is  she  asking  for  it  at  the  present  moment. 
All  that  she  says  is,  that  the  appellant  should 
not  be  permitted  to  take  out  execution  for 
anything  more  than  the  difference  between 
the  respective  amounts  of  the  two  decrees ; 
and  in  this  respect  her  contention  is  borne 
out  by  the  express  wording  of  Section  209. 
The  question  of  limitation,  therefore,  can- 
not arise  in  the  present  case.  The  Ranee's 
decree  has  been  merged,  as  it  were,  in  the 
decree  obtained  against  her  by  operation  of 
law,  and  the  same  law  also  declares  that 
the  latter  decree  can  be  executed  only  to 
the  extent  of  the  difference  staled  above. 
1  would,  therefore,  dismiss  this  appeal  with 
costs. 


The  20th  May  1 868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges, 

Res  adjudicata — Collateral  facts. 

Case  No.  2800  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Chittagong,  dated  the  lyth 
August  i86j^  affirming  a  decision  passed 
hy  the  Deputy  Collector  of  that  District, 
dated  the  joth  May  i86y. 


Modhoo  Ram  Dey  (Plaintiff).  Appellant, 

versus 

Boydonath  Doss'  and  others  (Defendants), 

Respondents, 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboo  Hem  Ch under  Banerjee  for 
Respondents. 

When  a  Court  of  competent  jurisdiction,  in  deciding 
upon  a  particular  subject-matter,  thinks  it  necessary  to 
po  into  collateral  facts  for  the  purposes  of  its  decisioa, 
its  opinion  on  those  facts  is  not  conclusively  binding'  in 
a  subsequent  suit  which  relates  to  a  different  subject- 
matter. 

Jackson,  J. — It  appears  to  us  that  the 
decision  of  tfee  Lower  Appellate  Court  is 
erroneous.  The  previous  decision  of  the 
Revenue  Court  in  the  suit  for  a  kuboolcut 
was  conclusive  so  far  as  the  object  of  that  par- 
ticular suit  extended.  Neither  that  decree 
nor  the  kubooleut  executed  under  its  direc- 
tion are  produced.  The  decision  of  the  Ap- 
pellate Court  in  the  rent  suit  is  indeed  here, 
but  that  merely  affirms  the  previous  judg- 
ment, and  states  no  particulars  of  the  case. 
We  may,  therefore,  assume  that  the  kuboo- 
leut executed  was  one  without  a  term,  and, 
therefore,  operative  as  a  kubooleut  for  a  year 
only.  That  period  having  long  since  ex- 
pired, the  decision  of  the  Collector  is  not 
further  operative. 

It  is  manifest  that  in  that  suit  the  decision 
by  which  the  defendant  was  ordered  to  pay 
rent  at  an  enhanced  rate  proceeded  errone- 
ously on  the  supposition  that  he  was  an 
ordinary  ryot,  although  the  plaintiff  in  his 
plaint  had  described  him  as  a  lalookdar. 
The  ffiral  determination  of  the  question, 
whether  he  was  or  was  not  a  talookdar, 
rested  with  the  Civil  Court.  He  has  re- 
sorted to  the  Civil  Court,  and  has  obtained 
a  binding  decree  that  he  is  a  talookdar. 
Therefore,  he  is  fully  competent  to  apply  to 
the  Revenue  Court  for  abatement  of  his  rent : 
and,  in  deciding  his  claim,  the  Revenue  Court 
ought  to  accept  the  final  decision  of  the 
Civil  Court,  and  ought  then  to  enquire  at 
what  rates  talookdars  of  a  similar  descrip- 
tion are  paying,  and,  if  those  rates  are  less 
than  that  which  he  pays,  to  allow  him  abate- 
ment accordingly.  With  these  directioos 
the  case  must  be  remanded. 

Mitter,  J, — I  entirely  concur.  It  has 
been  contended  that,  inasmuch  as  in  a  former 
suit  for  a  kubooleut  instituted  by  the  special 
respondent    against    the    special   appellant 
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a  kubooleut  has  been  decreed  against  the 
latter  at  the  rates  paid  by '  neighbouring 
rj'Ots,  the  special  appellant  is  precluded  from 
instituting  this  action  lor  abatement  of  rent, 
on  the  ground  that  he  has  obtained  a  deci- 
sion of  the  Civil  Court,  declaring  his  right 
to  hold  the  lands  in  question  as  a  talookdar. 
This  contention  is  not  sound.  The  special 
appellant  is  not  seeking  to  defeat  the  object 
of  the  previous  suit.  That  was  a  suit  for 
a  kubooleut,  and,  in  the  absence  of  any 
evidence  to  the  contrary,  it  must  be  pre- 
sumed that  the  kubooleut  decreed  was  for 
one  year  only ;  and  this  one  year  having 
passed  away,  the  kubooleut  is  no  longer  in 
force.  Under  these  circumstances,  it  is 
abundantly  clear  that  the  special  appellant 
has  ever>'  right  to  institute  ah  action  for  abate- 
ment of  rent,  it  being  manifest  that  such  a 
decree  would  not  interfere  with  the  decree 
passed  in  the  former  suit,  which  decree  is  lio 
longer  in  operation. 

It  cannot  be  said  that,  because  a  Court  of 
competent  jurisdiction,  in  deciding  upon  a 
particular  subject-matter,  thought  it  neces- 
sary to  go  into  collateral  facts  for  the  pur- 
poses of'  that  decision,  that  the  opinion  of 
that  Court  on  those  collateral  facts  is  con- 
clusively binding  in  a  subsequent  suit  which 
relates  to  a  different  subject-matter. 

The  very  authority  quoted  by  the  re- 
spondent's pleader  in  support  of  his  conten- 
tion is  against  him.  The  Judges  in  that 
case  (5  Weekly  Reporter,  Act  X.  Rulings, 
P^c  3)  in  one  portion  of  their  judgment  say 
as  follows : — 

*'  The  rule  concerning  the  extent  of  the 
operation  of  a  judgment  in  precluding 
fresh  liligsction  is  thus  laid  down  by  great 
authority :" — 

**  The  rule  ag^st  re-agitating  matter  ad- 
judicated is  subject  generally  to  this  re- 
striction— that,  however,  essential  the  estab- 
lishment of  particular  facts  may  be  to  the 
soundness  of  a  judicial  decision,  however 
it  may  proceed  on  them  as  established, 
and  however  binding  and  conclusive  the 
decision  may,  as  to  its  immediate  and 
direct  object,  be — those  facts  are  not  all 
necessarily  established  conclusively  be- 
tween the  parties,  and  that  either  may 
again  litigate  them  for  any  other  purpose 
as  to  which  they  may  come  in  question, 
provided  the  immediate  subject  of  the 
decision  be  not  attempted  to  be  withdrawn 
from  its  operation,  so  as  to  defeat  its  direct 
object  (See  Barrs  versus  Jackson,  I.  Y. 
and  C.  C.  C.  585.)" 

Vol.  IX. 


The  first  part  of  this  sentence  clearly  lays 
down  that,  however  essential  it  may  be  for 
the  decision  of  a  particular  subject-matter  to 
enquire  into  disputed  questions  of  fact,  any 
decision  arrived  at  with  reference  to  such 
questions  is  only  conclusive  as  to  the  direct 
and  immediate  object  of  the  suit  in  which 
that  decision  is  pronounced. 

The  direct  and  immediate  object  of  the  for- 
mer suit  in  the  Collector's  Court  was  to  ob- 
tain a  kubooleut  for  one  )*ear ;  and  the  deci- 
sion passed  by  that  Court  on  any  collateral 
facts  is  no  doubt  final  for  the  purposes  of 
that  suit  only.  The  Ci>dl  Court,  however, 
had  to  deal  with  a  suit  brought  for  a  different 
object  and  for  a  different  subject-matter ;  and 
the  Collector's  decision  upon  facts  which  were 
merely  collateral  for  the  purposes  of  the  for- 
mer suit  was  no  way  binding  upon  it. 

Nor  can  it  be  said  that  the  plaintiff  in  the 
present  suit  is  "attempting  to  withdraw 
''from  the  operation  of  the  decision  in  the 
''former  suit  the  immediate  subject  of  that 
"  decision ;  nor  that  he  is  trying  to  defeat 
"  the  direct  object  of  that  suit."  The  direct 
object  of  that  suit  has  been  already  fulfilled, 
and  the  kubooleut  decreed  therein  is  no  long- 
er in  existence.  The  plaintiff  is,  therefore, 
entitled  to  an  abatement  of  rent  as  laid  down 
by  the  Privy  Council  in  the  case  of  Dhunput 
Singh  versus  Ghoman  Singh,*  wherein  it 
was  distinctly  ruled  that  a  talookdar  is  not 
to  be  assessed  at  the  same  rate  as  a  ryot. 
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The  2 1  St  May  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Benamee  ownership — Fraud  of  ostensible 

owner. 

Case  No.  2597  of  1867, 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  ijth  August  186'j^  affirming  a 
decision  passed  by  the  Moonsiff  of  Huree- 
paly  dated  the  2gth  November  1S66. 

Brojonath  Chose  (one  of  the  Defendants), 

Appellant^ 

versus 

Koylash  Chunder  Banerjee  (Plaintiff), 
/Respondent. 

♦  See  9  W,  R.,  Privy  Council  cases,  p.  3. 
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Bahoos  Ashooiosh  Dhur  and  Dehendro 
Chunder  Ghost  for  Appellant.      ^ 

Baboo  Nursingh  Chunder  Miiier  for 
Respondent. 

Where  property  is  held  benamee,  and  the  ostensible 
owner  assents  to  its  being  disposed  of  to  the  prejudice 
of  the  real  owner,  the  latter  cannot  be  allowed  to  ob« 
ject,  the  fraud  being  a  consequence  of  his  own  act. 

Jackson,  y. — ^This  is  a  suit  for  reversal 
of  a  sale  of  8  annas  of  three  tanks. 
The  suit  has  been  decreed.  The  special 
appeal  relates  only  to  one  of  these  tanks 
named  Adduk.  As  to  this,  both  Courts 
have  held  that  8  annas  belong  to  plaintiff, 
and  not  to  the  judgment-debtor,  Mothoor 
Mohun.  They  have  admitted  that  this 
share,  though  belonging  to  plaintiff,  was 
held  in  the  name  of  one  Greesh  Chunder, 
and  that  Greesh  Chunder  assented  as  a 
witness  to  the  mortgage  of  the  share  by 
Mothoor  Mohun ;  but  they  state  that  Greesh 
Chunder 's  act  in  making  the  admission  was 
a  fraud,  and  therefore  not  binding  on  plaint- 
iff. It  is  this  portion  of  the  judgment 
which  is  objected  to  on  special  appeal,  and 
we  think  very  reasonably.  The  property 
was  held  ostensibly  in  the  name  of  Greesh 
Chunder.  Greesh  Chunder  stands  by  while 
Mothoor  Mohun  mortgages  the  whole  tank, 
and  subscribes  his  name  to  the  mortgage, 
thereby  admitting  that  Mothoor  Mohun  was 
capable,  as  owner,  of  dealing  with  the  whole 
property.  The  plaintiff  is  undoubtedly 
bound  by  his  henameedaret  acts.  If  he 
will  put  forward  another  person  as  the  owner 
of  his  property,  that  person  is  to  the  rest 
of  the  world  the  real  owner;  and  if  the  os- 
tensible owner  deals  with  the  property,  the 
plaintiff  cannot  be  allowed  to  object.  His 
own  acts  have  led  to  the  fraud. 

We  reverse  the  decision  of  the  Lower 
Court  as  to  8  annas  of  Adduk,  and  dismiss 
this  portion  of  the  plaintiff's  suit.  The 
plaintiff  will  pay  all  the  costs  of  this  ap- 
peal. 


The  22nd  May  i868. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  Dwarkanath 

Mitter,  Judges. 

Possession — Mesne-profits— Section  23, 
Act  X.,  1859. 

Case  No.  2567  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chitia- 
gong,  dated  the  ijth  July  i86y,  revers- 
ing a  decision  passed  by  the  Moonsiff  of 


that   District,    dated  the   nth   November 

Dataram  (Plaintiff),  Appellant, 

versus 

Ram  Kristo  and  others  (Defendanls), 
Respondents. 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Moulvie  Syud  Murhummut  Hossein  for 
Respondents. 

D  sued  R  for  an  arrear  of  rent,  but  R  denied  hU 
tenancy  and  D^s  title  to  the  land,  and  was  succc&sfut 
in  that  defence.  D  then  sued  in  the  Civil  Court  to  re- 
cover possession  with  wassUat,  which  he  estimated  at 
the  rate  of  the  rent  previously  claimed,  and  obtained  a 
decree  for  possession  without  wassilat. 

Held  that  the  second  suit  was  not  for  the  same 
thing  as  the  first  under  a  different  name,  and  that 
plaintiff  was  entitled  to  wassilat  as  well  as  possession. 

Jackson,  J. — The  judgment  of  the 
Principal.  Sudder  Ameen  in  this  case  is 
erroneous. 

The  plaintiff,  it  seems,  had  soed  the 
defendant,  describing  him  as  a  tenant,  for 
an  arrear  of  rent.  The  defendant  denied 
his  tenancy,  and  also  denied  the  plaintiffs 
title  to  the  land  ;  and  upon  such  defence,  be 
was  successful  in  the  Revenue  Court.  The 
plaintiff,  finding  that  the  defendant  repu- 
diated his  tenancy,  sued  him  as  a  trespasser 
in  the  Civil  Court  to  recover  possession  of 
the  land  with  wassilat,  and,  with  exemplary 
moderation,  estimated  wassilat  only  at  the 
rate  of  the  rent  which  he  had  claimed  in 
the  Revenue  Court. 

The  Moonsiff  gave  the  plaintiff  a  decree 
for  possession  of  the  laq#i,  but  -refused  to 
give  him  wassilat ;  and,  upon  appeal  to  the 
Court  above,  the  Principal  Sudder  Ameen 
laid  it  down  that  the  plaintiff,  having  failed 
in  a  suit  for  rent,  ought  not  to  recover  the 
same  thing  under  a  different  name,  and  that 
a  suit  of  this  description  is  barred  under 
Section  23,  Act  X.  of  1859. 

We  called  upon  the  respondent  to  support 
this  judgment,  and  Moulvie  Murhummut 
Hossein  contends  that  his  client,  having 
obtained  an  advantage  in  the  Revenue 
Court,  is  entitled  to  retain  all  the  benefit  of 
it,  and  that  the  suit  was  properly  dismissed 
as  to  wassilat. 

It  is  evident  that  the  suit  which  the 
plaintiff  has  now  brought  was  forced  upon 
him  by  the  dishonest  plea  raised  by  the 
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defendant  in  the  revenue- suit.  The  defend- 
ant was  not  willing  either  to  give  up  the 
land  to  which  the  plaintiff  was  entitled,  or 
to  retain  it,  paying  a  fair  and  reasonable 
rent  for  the  same. 

We  cannot  subscribe  to  the  pleasant  doc- 
trine for  defendants  which  Moulvie  Murhum- 
mut  Hossein  has  contended  for.  It  is  not 
true  that  the  plaintiff,  having  sued  for  rent, 
is  now  seeking  to  obtain  the  same  thing 
under  a  different  name.  In  the  first  suit, 
he  sued  as  landlord  to  recover  rent.  In  the 
second  suit,  he  sought  to  obtain  the  profits 
which  he  would  have  received  if  the  defend- 
ant had  not  wrongfully  and  dishonestly  re- 
tained the  land. 

The  judgment  of  the  Lower  Appellate 
Court  will  be  reversed  with  costs,  and  the 
proceedings  will  go  back  to  that  Court  jn 
order  that  the  amount  of  wassilat  may  be  as- 
sessed and  awarded. 


The  23rd  May  1868. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.      ^ 
Macpherson,  Judges, 

£9toppel  — Suit  for  kubooleut— Clause  6,  Sec- 
tion 23,  Act  X.,  1859. 

Case  No.  1905  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipper  ah,  dated  the  16th 
May  iSCj,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  2gth  January  i86j. 

Khoda  Buksh  (Plaintiff),  Appellant, 

versus 

Akool  Gazee  (Defendant),  Respondent, 

Baboo  Nuleet  Chunder  Sein  for 
Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  Stttt  for  a  kubooleut  in  which  the  rate  of  rent  is 
the    subject-matter,  and  the  question  of  the  rigfht  of 


occupancy  is  not  the  main  point,  is  not  an  estoppel  to 
a  suit  for  re-possession,  under  Clause  6,  Section  23,  Act 
X.,  1859. 

Bayley,  J, — In  this  case  plaintiff  sued  in 
the  Deputy  Collector's  Court  for  re-posses- 
sion under  Clause  6,  Section  23,  Act  X.  of 
1859,  alleging  a  right  of  occupancy  and  im- 
proper ejectment  summarily  by  the  assistance 
of  the  Collector,  under  Section  25,  Act  X.  of 
1859. 

It  may  be  here  remarked  that  the  present 
defendant  had  before  sued  the  present  plaintiff 
for  a  kubooleut.  The  right  of  occupancy 
of  plaintiff  was  fixed  as  an  issue  in  that  case, 
and  decided  against  plaintiff. 

One  of  the  pleas  of  defendant  in  the 
first  Court  was  that  the  present  suit  could 
not  lie,  as  it  was  based  on  a  right  of  occu- 
pancy which  was  a  matter  already  decided 
against  plaintiff  in  the  previous  litigation. 

The  first  Court  overruled  this  plea,  hold- 
ing that  the  rate  of  rent  was  the  subject- 
matter  of  the  previous  suit,  and  was  then 
decided  ;  and  that  the  question  of  the  right 
of  occupancy  was  not  the  main  point  of  the 
•suit.  The  Deputy  Collector  further  remark- 
ed that,  as  the  High  Court  had  ruled  that 
a  suit  for  a  kubooleut  could  only  lie 
against  a  ryot  having  a  right  of  occu- 
pancy, this  plea  was  of  no  avail  to  defend- 
ant ;  and  that,  in  fact,  the  proceedings  in  the 
action  which  defendant  then  brought  were 
null  and  void,  and  that  thus  defendant's 
(then  plaintiff's)  suit  was  substantially  dis- 
missed, and  not  decreed,  as  the  record  stated 
it  was. 

On  the  facts,  the  Deputy  Collector  held 
that  of  25  kanees  originally  held  by  plaintiff, 
plaintiff  was  clearly  proved  to  have  no  right 
of  occupancy  as  to  2  kanees.  As  to  13^^,  the 
Deputy  Collector  held  plaintiff  to  have  had 
possession  and  right  of  occupancy  for  more 
than  17  years;  and  although  the  plaintiff 
held  on  leases  of  seven  years,  they  were 
continuous,  and  so  formed,  in  fact,  one  occu- 
pancy, and  were,  moreover,  all  in  succession 
to  a  previous  possession,  and  that  this  term 
of  lease  is  a  custom  of  that  part  of  the  coun- 
try. The  first  Court  gave  plaintiff  a  decree 
accordingly. 

The  Lower  Appellate  Court  reversed  this 
decision,  holding  that  the  right  of  occupancy 
had  been  adjudicated  against  plaintiff  in  the 
previous  suit  for  a  kubooleut,  and  that,  as 
this  issue  was  raised  then,  and  plaintiff  did 
not  produce  any  evidence  to  support  his 
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case  on  it,  plaintifl  cannot  again  sue  on  that 
right  of  occupancy  in  this  suit. 

The  Lower  Appellate  Court  having  dis- 
missed plaintiff's  case,  he  appeals  specially, 
urging  that  the  view  of  the  law  taken  by 
the  first  Court  is  right,  and  that  this  suit  is 
not  barred  as  held  by  the  Lower  Appellate 
Court,  and  that  it  must  decide  as  a  fact  whe- 
ther plaintiff  has  proved  in  this  case  (as  he 
has  been  found  by  the  first  Court  to  have 
proved)  a  right  of  occupancy,  and  that,  if  so, 
the  Collector's  proceeding  under  Section  25, 
Act  X.  of  1859,  must  be  set  aside,  and  plaint- 
iff obtain  a  decree  for  possession. 

I  think  this  case  must  be  remanded  upon 
the  above  objection  taken  by  the  special 
appellant. 

I  am  of  opinion,  on  a  reference  to  the  pro- 
ceedings, that  the  fair  rate  of  rent  on  a  suit 
for  a  kubooleut  was  the  substantial  matter 
decided  in  the  previous  suit,  and  that  the 
right  of  occupancy  was  not  legally  adjudicat- 
ed then.  Further,  I  think  that  in  this  case 
we  must  follow  the  Full  Bench  Ruling  of  the 
High  Court,  now  at  the  hearing  of  the  case, 
a  fixed  precedent  before  us,  viz.<t  that  no 
suit  for  a  kubooleut  can  be  brought  except 
as  against  a  ryot  with  a  right  of  occupancy. 
The  defendant's  previous  suit  was  then,  as 
shown  by  the  facts  of  this  case,  illegally 
brought. 

I  would  remand  the  case  to  be  re-tried  with 
reference  to  the  above  remarks.  Costs  of 
this  appeal  will  be  paid  by  the  party  who 
eventually  has  a  decree  given  against  him 
below. 

Macphersofty  J,—  I  agree  in  thinking  that 
the  plaintiff  is  not  estopped  by  the  proceed- 
ings in  the  suit  for  a  kubooleut  from  now 
proving  his  right  of  occupancy,  and  1  concur 
in  the  proposed  order  remanding  the  case  to 
the  Judge  for  trial  on  the  merits. 


The  23rd  May  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Execution— Decree  in  another  suit. 

Case  No.  135  of  1868. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  ofTirhoot, 
dated  the  12th  February  1868, 


Bhugwan  Dass  (Judgment-debtor), 
Appellant, 

versus 

Baboo  Gouree  Sunkur  and  others  (Decree- 
holders),  Respondents, 

Baboo  Greeja  Sunkur  Mozoomdar  for 

Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondents. 

A  decree  in  one  suit  in  which  no  reference  is  made 
to  the  decree  in  another  suit  cannot  be  pleaded  as  any 
bar  to  the  execution  of  such  other  decree. 

Jackson,  J, — We  concur  with  the  Lower 
Court  that  the  judgment-debtor  in  this  suit 
cannot  plead  a  decree  in  another  suit  in 
which  no  reference  is  made  to  the  decree  in 
ihts  suit  as  any  bar  to  the  execution  of  this 
decree.  The  decree  which  has  been  passed 
against  the  judgment-debtor  must  be  execut- 
ed. If  the  debtor  can  obtain  orders  selling 
aside  that  decree  on  review,  then  alone  will 
the.  decree  be  stayed.  As  it  is,  there  is 
no  foundation  whatever  for  staying  the  pro- 
ceedings in  execution  against  him. 

Appeal  dismissed  with  costs. 


The  23rd  May  1868. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  A.  G.  Mac- 

pherson,  Judges. 

Ameen's  report— Section  180,  Act  VIII.,  18591 

Case  No.  2419  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  BurdiOan,  dated  the 
yth  June  i86y,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  21st  January 
1867. 

Umbica  Churn  Dey  and  others  (Defendants), 

Appellants, 

versus 

Goluck  Chunder  Chuckerbutly  (PlaintifiO, 

Respondent. 
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Mr,  G.  C,  Paul  and  Badoo  Boykunhiath 
Paul  for  Appellants. 

Mr,  A,  T,  T,  Peterson  and  Baboos  Nuho 
Kishen  Mookerjee  and  Dwarkanath  Sein 
for  Respondent. 

A  Civil  Ameen's  report,  and  the  depositions  of  the  par* 
ties  and  witnesses  examined  by  him,  must  be  considered, 
even  though  the  Court  exercised  its  discretion  unwisely 
and  wrongly  in  giving^  him  too  extensive  powers. 

Bayley,  J. — Wk  are  of  opinion  that  there 
is  no  valid  ground  of  special  appeal  on  the 
ground  of  limitation ;  the  suit  is  brought  for 
possession  on  the  ground  of  the  plaintiff's 
title — not  merely  to  set  aside  the  summary 
order  passed  on  the  application  for  execu- 
tion. 

We  further  do  not  think  that  the  Judge 
was  in  error  in  rejecting  the  petition  of 
1864,  for  the  Lower  Appellat;^  Court  fmds 
as  a  fact  that  there  was  no  evidence  of  the 
plaintiff  having  caused  it  to  be  filed. 

None  of  the  other  grounds  urged  in 
special  appeal  would  have  called  for  a 
remand,  had  it  not  been  that  the  Lower 
Appellate  Court  ought  not  to  have  refused 
to  consider  in  any  way  the  Ameen's  report 
and  the  evidence  given  by  the  witnesses 
examined  by  him,  on  the  ground  that,  because 
the  first  Court  had  wrongly  ordered  the 
Ameen  to  enquire  into  matters  of  right 
(which  belonged  exclusively  to  the  Court 
itself  to  decide),  and  the  Ameen  had  obeyed 
the  order,  the  report  and  proceedings  of  the 
Ameen  were  made  without  jurisdiction. 

The  w^ords  of  Section  1 80  of  Aft  VIIL  of 
1859  are:  "The  report  and  deposition  shall 
be  taken  as  evidence  in  the  suit,  and  shall  form 
part  of  the  record."  In  the  face  of  this  pro- 
vision of  the  law,  it  was  incompetent  to  the 
Lower  Appellate  Court  to  refuse  to  considerthe 
Ameen's  report  and  the  depositions  of  the 
parties  and  witnesses  examined  by  him.  Al- 
though the  Court  of  first  instance  exercised  its 
discretion  unwisely  and  wrongly  in  giving  the 
Ameen  too  extensive  powers,  the  Court  did 
not,  in  appointing  the  Ameen,  act  without 
jurisdiction ;  nor  can  the  Ameen's  proceeding 
be  said  to  have  been  without  jurisdiction. 

We  are  not  in  a  position  to  say  that  the 
omission  may  not  have  produced  error  or 
defect  in  the  decision  of  the  case  upon  the 
merits,  and  therefore  we  think  the  case  must 
be  remanded. 


The  23rd  May  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Ex-parte  judgment — Sections  116  and  119,  Act 

VIIL,  1859. 

Case  No.  112  of  1868. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Hooghly,  dated  the 
20th ^  January  1868,  affirming  an  order 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  3rd  June  iSdy, 

Sheelabutty  Debia  (Objector),  Appellant, 

versus 

Tarinee  Churn  Chuckerbutty  and  others 
(Decree-holders),  Respondents. 

Baboo  Poor  no  Chunder  Shome  for 
Appellant. 

Baboos  Hem   Chunder  Banerjee  and 
Tarucknath  Dutt  for  Respondents. 

In  a  case  in  which  one  of  many  defendants,  who  was 
made  a  party  to  the  suit,  did  not  appear,  and  a  decree 
for  possession  was  passed  without  any  such  special  or- 
ders regarding  that  defendant  as  might  have  been  pass- 
ed under  Section  ii6,  A<51  VI 11.,  itjsp— Held  that  no 
ex'parte  judgment  was  passed  against  her,  and  she 
could  not  re-open  the  suit  under  Section  119,  Code  of 
Civil  Procedure. 

Jactisony  J. — We  think  that  the  Judge's 
orders  are  correct,  though  we  do  not  agree 
in  the  grounds  upon  which  those  orders 
were  passed. 

The  appellant  was  made  a  party  to  the 
suit,  but  did  not  appear;  She  was  not  the 
sole  defendant,  but  one  out  of  many  defend- 
ants. The  case  was,  therefore,  tried  under 
Section  116,  and  a  decree  for  possession 
was  passed  as  against  tM'o  special  defend- 
ants. No  special  orders  seem  to  have  been 
passed  as  respects  the  present  appellant,  as 
might  have  been  passed  under  the  provi- 
sions of  Section  116,  Act  VIIL  of  1859. 
Under  such  circumstances,  we  are  clearly 
of  opinion  that  no  ex-parte  judgment  was 
passed  against  the  appellant,  and  therefore 
she  cannot  re-open  the  suit  under  Section 
II 9  of  the  Act. 

We  dismiss  the  appeal  with  costs. 
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The  23rd  May  1868. 

Present : 

Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges, 

Jurisdiction — Cause  of  action. 

Case  No.  2269  of  1867  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24-Pergunnahs^  dated 
the  jrst  August  iS6y,  affirming  a  deci- 
sion passed  by  the  Deputy  Collector  of 
that  District,  dated  the  jist  January 
i86j. 

Chunder  Koomar  Miindul  and  Qthers 
(Defendants),  Appellants^ 

versus 

Bakur  Ali  Khan  (Plaintiff),  Respondent. 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfort 
and  Baboos.  Mohendro  Lall  Shome,  Go- 
peenath  Mookerjee,  and  Roopnath  Baner- 
jee  for  Appellants. 

Mr.  R,  E.  Twidale  and  Baboo  Romanath 
Bose  for  Respondent. 

The  jurisdiction  of  a  Court  of  justice  355  to  a  cause  of 
action  depends  upon  the  nature  of  the  claim  put  for- 
ward by  the  plaintiff,  and  the  matter  involved  in  it ; 
not  on  what  defendant  may  assert  by  way  of  defence. 

Phear^  J. — The  jurisdiction  of  a  Court 
of  justice  to  entertain  and  decide  upon  a 
cause  of  action  depends  upon  the  nature  of 
the  claim  put  forward  by  the  plaintiff  as 
his  cause  of  action,  and  the  matter  involved 
in  it;  and  does  not  depend  upon  what  the 
defendant  may  please  to  assert  by  way  of 
defence.  It  may,  of  course,  turn  out  at  a 
trial  that  the  subject  of  contest  between  the 
plaintiff  and  the  defendant  is  not  properly 
represented  by  the  form  in  which  the  plaint- 
iff has  chosen  to  put  his  claim,  but  the  oc- 
currence of  that  contingency  would  only 
render  the  plaintiff's  suit  liable  to  be  dis- 
missed as  not  proved.     It  would  not  affect 


the  jurisdiction  under  which  the  suit,  as 
brought  by  the  plaintiff,  fell.  In  tl^is  case^ 
the  plaintiff  said  that  he  was  the  tenant  of 
the  defendant  under  an  instrument  which 
he  filed  in  Court,  namely,  a  pottah  in  the 
usual  form ;  that  he  had  been  in  possession 
according  to  the  terms  of  that  pottah ;  that, 
whilst  so  in  possession,  he  was  illegally 
ejected  by  his  landlord,  the  defendant,  and 
upon  that  ground  he  brought  the  present 
suit  to  recover  possession,  in  pursuance  of 
the  provisions  of  one  of  the  Clauses  of  Sec- 
tion 23,  Aft  X.  of  1859.  A  case  more  clearly 
within  the  jurisdiction  of  the  Revenue  Courts 
to  entertain,  we  cannot  possibly  conceive. 

It  is  said  that,  because  the  defendant  de- 
nied the  allegations  of  the  plaintiff,  and  said 
that  he  was  a  stranger  altogether,  therefore 
the  cause  of  action  is  changed,  the  juris- 
diction is  shifted,  and  the  only  place  where 
the*  case  could  be  tried  was  the  Civil  Court. 
If  this  were  so,  an  unfortunate  plaintiff  would 
never  know  whether  he  had  brought  the  suit 
in  the  right  Court  or  not  until  after  the  de- 
fendant had  filed  his  written  statement,  if  he 
did  file  one ;  or  until  he  came  to  trial,  in  the 
alternative  of  the  defendant  not  filing  one. 
We  need  hardly  say  that  the  absurdity  of 
the  position  is  apparent  upon  the  statement 
of  it ;  and  as  the  special  appellant  makes  no 
other  objection  to  the  decision  of  the  Lower 
Appellate  Court  than  that  the  Court  had  no 
jurisdiction  to  try  the  case,  and  as  we  think 
that  this  is  entirely  without  foundation,  we 
dismiss  the  appeal  with  costs. 


The  23rd  May  1868. 
Present : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glo\-er, 

Judges. 

Hindoo  widow — Reversioner — Manag;er. 

Case  No.  2250  of  1867  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24-PergunnahSy  dated  the  26th 
July  i86*jy  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  1st  January  i86y. 

Raie  Churn  Paul  and  others  (Plaintiffs), 

Appellants, 

versus        • 

Suroop  Chunder  Mytee  and  others 
(Defendants),  Respondents. 
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Baboo  Askooiosh  Chatter jee  for  Appellants. 
Baboo  Anund  Gopal  Paleet  for  Respondents. 

Where  the  assignee  of  a  reversionary  heir  to  a  Hindoo 
widow's  estate  .obtained  a  decree  against  the  widow 
for  waste,  and  was  appointed  by  a  decree  of  Court 
manac^er  of  the  estate  for  the  widow,  but  did  not  enter 
npon  his  duties  until  six  years  had  elapsed — Held  that 
a  pottah  granted  in  the  meantime  by  the  widow  rela- 
tive to  the  property  was  good  and  valid  against  her, 
and  therefore  against  the  manager. 

Phear,  J, — The  plaintiff  in  this  case 
appears  to  be  the  assignee  of  the  reversion- 
ary heir  of  a  certain  person  deceased, 
whose  widow  is  now  in  the  enjoyment  of 
the  estate  in  the  capacity  of  a  Hindoo 
widow.  As  such  assignee  of  the  reversion- 
ary heir,  he  obtained  in  June  i860  a  decree 
against  the  widow  for  waste,  and,  according 
to  the  terms  of  the  decree,  was  appointed 
manager  of  the  estate  on  behalf  of  the 
widow  and  for  her  benefit,  upon  giving 
security  to  the  extent  of  1,000  rupees,. for 
the  due  performance  of  his  duty  as  such 
manager.  For  some  reason  or  another, 
which  has  not  been  eicjJlained  to  us,  *he  did  . 
not  undertake  the  duties  of  manager  until 
six  years  aftenvards,  namely,  in  1 866  ;  but  a 
receipt  filed  on  the  record  shows  that  he  ob- 
tained charge  from  the  Couit  in  September 
1866.  On  the  8th  of  December  of  the 
same  year,  he  instituted  the  present  suit 
against  the  first-named  defendant,  a  ryot  on 
the  estate,  seeking  a  kubooleut,  as  it  is 
termed,  at  an  enhanced  rate  of  rent  from 
him.  Upon  this,  the  second  defendant  inter- 
vened, in  pursuance  of  the  provisions  of 
Section  77,  Act  X.  of  1859,  alleging  that 
he  was  the  person  entitled  to  the  rents  and 
profits,  and  that  he  had  actually,  and  in 
good  faith,  received  the  rents  from  the  other 
defendant  up  to  the  date  of  filing  the  suit. 
The  intervening  defendant  founded  his  title 
upon  a  lease  for  25  years,  which  he  stated 
that  he  had  obtained  from  the  widow  in  1865, 
that  is,  after'the  present  plaintiff  had  obtain- 
ed the  decree  for  waste  against  her,  and  had 
been  appointed  manager,  but  before  he 
actually  entered  upon  the  duties  of  the 
office. 

The  first  Court  appears  to  have  assumed 
as  an  admitted  fact  that  the  intervenor 
never  had  really  received  the  rent  from  the 
other  defendant,  and  the  Lower  Appellate 
Court,  without  expressing  an  opinion  upon 
the  point,  appears  also  to  have  acted  upon  the 
same  assumption.  The  first  Court  gave  the 
plaintiff  a  decree,  but  the  Lower  Appellate 
Court  reversed  this  decision,  and  dismissed 
the  plaintiff's  suit,  on  the  ground  that  the 
lease  set  up  by  the  intervenor  was  good  and 


valid  against  the  widow,  and  therefore 
against  the  plaintiff  who  had  been  appointed 
manager  on  her  behalf. 

The  plaintiff  now  specially  appeals  upon 
four  written  grounds  which  1  need  not  par- 
ticularly specify  at  present.  He  has  made 
the  intervenor  a  respondent,  as  well  as  the 
ryot  defendant  ;  but  it  is  clear  from  the 
course  that  the  case  has  taken  that  this 
was  needless  and  uncalled  for,  because  the 
decision  of  both  Lower  Courts  had  virtually 
decided  the  only  issue  which  could  arise 
between  the  plaintiff  and  the  intervenor 
in  favor  of  the  plaintiff,  and  against  the 
intervenor.  Consequently,  the  plaintiff  in 
this  special  appeal  has  no  ground  of  com- 
plaint, in  regard  to  the  decisions  of  the 
Lower  Courts,  so  far  as  they  concern  him 
and  the  intervenor  only. 

Under    these    circumstances,    it   is   only 
necessary  to  see  how  far  the  plaintiff  is  enti- 
tled on  special  appeal  to  object  to  the  decision 
of  the  Lower  Appellate  Court  as  between 
him  and  the  ryot-defendant.     Virtually,  as 
I    understand    the    decree    of    the    Lower 
Appellate   Court,   the  Judge   has  come   to 
the  conclusion  that  the  plaintiff  has  not  made 
out  that  he  is  in  the  position  of  a  landlord 
to  the  ryot  defendant.     Now,   his  own  case 
is  that  he  is  a  stranger  to  the  original  crea- 
tion of  the  relation  of  landlord  and  tenant 
as  regards  the  ryot-defendant ;  that  he  has 
never   even   de  facto  been   the   defendant's 
landlord,  but  that  he  has  come  by  a  certain 
succession  into  that  position,  following  after 
the  widow,  because  he  has  been  appointed 
thereto   by    the    decree    of    the    competent 
Court  passed  in  June  i860.     But  the  Lower 
Appellate    Court   says,   although   your  ap- 
pointment may  date  from  June   i860,  you 
did  not,  in  fact,  assume  the  status  and  come 
into  the  position  of  the  defendant's  original 
landlord  until  1866,  and  before  that  the  ac- 
tual  landlord,  that  is,  the  widow,  had  as- 
signed her  landlord's  rights  as  against  the. 
ryot  defendant  to  the  intervenor,  by  the  grant 
of  the  pottah  in  1865.     I  think,  assuming 
this  to  be  the  reasoning  of  the  Lower  Appel- 
late  Court,   that   it   is   entirely   correct.      I 
think  that  the  appointment  of  the  plaintiff 
as  manager  in  i860  did  not  take  away  the 
rights  of  property  of  the  widow,   although 
it  gave  the  plaintiff  authority  to  manage  the 
estate  as  against  her,  and  without  her  con- 
sent, as  soon  as  he  thought  proper  to  actually 
undertake  the  duties  of  the  office.     It  is  im- 
possible, I  think,  to  say  that  an  act  done  by 
the  widow  herself  relative  to  the  property, 
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before  she  was,  in  fact,  superseded  in  its 
management  by  the  plaintiff,  would  not  be 
bitiding  against  herself,  and  it  is  for  her 
only  that  the  plaintiff  is  managing,  until 
her  life-interest  shall  come  to  an  end, 
although,  no  doubt,  the  cause  of  his  so 
being  appointed  manager  was  that  the  estate 
should  be  preserved  to  the  ultimate  rever- 
sionary heirs.  It  seems  to  me  that  the 
Lower  Appellate  Court  was  quite  right  in 
holding  that  the  grant  of  the  potiah  to  the 
intervenor  by  the  widow  did  pass  away 
the  landlord's  rights  and  interests  as  re- 
gards the  ryot-defendant  to  the  intervenor, 
and  that,  consequently,  when  the  plaintiff 
subsequently  succeeded  to  the  widow's  posi- 
tion, he  was  not  entitled  to  say  that  he  there- 
by became  the  landlord  of  the  ryot-defend- 
ant. On  the  whole,  therefore,  I  think 
that  the  decision  of  the  Lowei  Appellate 
Court  is  unimpeachable  in  special  appeal,  and 
I  would  dismiss  the  special  appeal  with 
costs. 

Glover,  J.— I  also  think  that  the  special 
appeal  should  be  dismissed,  with  costs, 
generally  for  the  reasons  assigned  by  Mr. 
Justice  Phear. 


The  27lh-May  1868. 


Present : 


The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Illegal  sale  by  Collector— Section  105,  Act  X., 
1859 — J  urisdiction. 

Case  No.  2629  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoot,  dated  the  2Slh  June 
i86j,  modifying  a  decision  passed  by  the 
Principal  Sudder  A  meen  of  that  District, 
dated  the  r^th  September  1866, 

Ala  Buksh  Shah  and  others  (Plaintiffs), 

Appellants^ 

versus 

Nubee  Buksh  and  others  (Defendants), 
Respondents, 


Messrs,  R,  E.  Twidale  and  C.  Gregory 
for  Appellants. 

Mr,  R,  T,  Allan,,  Moonshee  Ameer  Alt, 
and  Baboo  Unnoda  Pershad  Banerjee 
for  Respondents. 

In  a  suit  to  set  aside  a  sale  by  a  Collector  under  Act 
X.  uf  1S59,  on  the  allegations  that,  at  the  tim«  of  the 
sale,  a  warrant  of  execution  previously  obtained  ai^iitnst 
the  moveable  property  of  the  judgment-debtor  still 
remained  in  force>  and  that  the  deposit  on  the  purchase- 
money  was  not  paid  until  14  days  had  elapsed,  it  was 
held  that  such  allegations,  if  proved,  would  amount  to 
illegalities,  and  that  a  suit  to  declare  such  a  sale  null 
and  void  would  lie  in  the  Civil  Court. 

Kemp,  J. — This  was  a  suit  to  set  aside  a 
sale  conducted  under  the  provisions  of  Act 
X.'of  1859. 

The  first  Court  held  that  the  suit  wa^ 
cognizable  by  the  Civil  Court,  but  dismissed 
it  on  the  merits. 

The  Judge  held  that,  as  no  fraud  was 
alleged,  the  suit  would  not  lie  in  the  Civil 
Court.  In  support  of  ihis  finding,  the 
ruling  of  the  Full  Bench,  dated  the  5lh 
February  1866,  was  quoted. 

In  special  appeal  it  is  contended  that,  as 
the  illegality  of  the  sale  and  want  of  juris- 
diction on  the  part  of  the  Collector  to  hold 
the  sale  were  distinctly  alleged,  the  Judge 
ought  to  have  tried  the  suit. 

The  illegalities  complained  of  are — 

1st, — That,  at  the  time  of  the  sale,  a  war- 
rant of  execution  which  had  been  previ- 
ously issued  against  the  moveable  property 
of  the  judgment-debtor  still  remained  in 
force,  and  that  conseciuently  the  sale  was 
illegal  under  Section  105,  Act  X.  of  1859. 

2nd, — That  the  deposit  on  the  purchase- 
money  was  not  paid  in  until  after  1 4  days 
had  elapsed,  instead  of  8  days,  as  required 
by  the  law. 

jr</. — That  the  sale  was  conducted  with 
reference  to  the  provisions  of  Act  XI.  of 
1859,  and  not  of  Act  VIII.  of  1835. 

The  third  objection  is  untenable,  for  the 
sale,  it  appears,  was  conducted  under  the 
provisions  of  Act  VIII.  of  1835.  Moreover, 
the  special  appellant  in  his  petition  to  the 
Revenue  Commissioner  objected  to  the  sale, 
because  it  was  not  conducted  under  the  pro- 
visions of  Act  XI.  of  1859. 
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'  The  two  first  objections  raise  questions  of 
illegality  and  want  of  jurisdiction,  which,  if 
established,  would  render  the  sale  null  and 
void,  and  the  Judge  ought  to  have  tried  the 
appeal. 

The  orders  passed  by  the  Collector  and 
his  proceedings  in  the  matter  of  the  sale,  if 
the  allegations  of  the  special  appellant  be 
established,  are . clearly  illegal,  and  the  sale 
was  not  made  according  to  law.  A  suit  to 
declare  such  a  sale  null  and  void  will  lie  in 
the  Civil  Court.  (See  decision  published  at 
page  6,  Act  X.  Rulings,  Weekly  Reporter, 
Volume  IV.,  and  which  has  been  followed 
by  this  Bench  in  other  cases.) 

Our  attention  has  been  called  to  a  decision 
published  at  Volume  IX.,  Weekly  Reporter, 
{Mige  80,  which  at  first  sight  would  seem  to 
be  exposed  to  the  ruling  quoted  from  Volume 
IV.,  page  6 ;  but,  on  consulting  our  learned 
colleague,  Mr.  Justice  Loch,  who  was  c^ne 
of  the  Judges  who  decided  both  cases,  we 
are  informed  by  him  that  in  the  latter  case 
it  was  not  the  opinion  of  the  Judges  that 
a  soit  to  set  aside  an  illegal  sale  held  under 
the  provisions  of  Act  X.  of  1859  would  not 
lie  in  the  Civil  Court,  but  that  the  irregu- 
larity complained  of  in  that  particular  case 
did  not  amount  to  a  defect  of  jurisdiction  so 
aa  to  render  the  sale  null  and  void.  In  this 
case,  the  allegations,  if  proved  clearly, 
amount  to  illegalities. 

The  case  is  remanded  for  trial  with  refer- 
ence to  these  remarks. 


The  27th  May  1868. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

— Ameen's  report  as  to  possession— 
•"-•- x8o,  Act  VIII.,  x8» 


Case  No.  3712  of  1867. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the  ist 
August  186*2 ,  (affirming  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that 
District^  dated  the  24th  September  1S66. 

Bhynib  Roy  and  another  (PlaintiflFs), 
Appellants, 

versus 

Nobin  Roy  and  others  (Defendants), 
/Respondents. 

Mr,  J,  S.  Rochfort  for  Appellants. 

■     -      VOL 

u 


Baboo  Rash  Beharee  Ghose  for 
Respondents. 

Where  an  Ameen  had  been  deputed  by  a  Civil  Court 
to  enquire  into  a  question  of  possession,  hrs  report  and 
the  evidence  t^ken  by  him  are  admissible  under  Section 
180,  Act  VI 11.  of  1859. 

Kemp,  y, — This  case  must  go  back.  The 
plaintiff  sued  under  a  right  of  inheritance. 
The  succession  opened  out  to  him  on  the 
death  of  Beelasmonee,  the  mother  of  Gopal 
Roy,  whose  estate  is  the  subject  of  this 
suit. 

The  first  Court  found  that  it  had  been 
established  by  the  evidence,  including  that 
of  the  Pooroheet  of  the  family  and  of  the 
defendants,  that  Gopal  Roy  was  one  of  the 
members  of  a  joint  family,  and  that  his 
share  in  the  estate  represented  8  annas :  fur- 
ther, that  a  local  enquiry  and  the  evidence 
taken  before  the  Ameen,  together  with  that 
recorded  in  Court,  established  that  Gopal 
Roy,  and,  after  him,  Beelasmonee,  had  been 
in  possession.  The  Judge  has  dismissed 
the  plaintiff's  claim.  He  was  of  opinion 
that  a  local  investigation  was  quite  un- 
necessary, as  no  evidence  not  taken  by  the 
Court  could  be  reliable:  further,  that,  as  the 
possession  of  Gopal  Roy  and  Beelasmonee 
had  not  been  proved  by  documentary  evi- 
dence, plaintiff  had  not  made  out  his  title. 

It  may  be  that,  speaking  generally,  the 
report  of  an  Ameen  is  of  little  value  in 
determining  questions  of  possession,  and 
that  such  questions  may  be  more  satisfac- 
torily determined  in  Court.  But  that  the 
report  of  an  Ameen  and  the  evidence  taken 
by  him  is  not  reliable,  simply  because  it  is 
evidence  not  taken  in  Court,  is  a  doctrine  in 
which  we  cannot  concur.  Right  or  wrong, 
an  Ameen  had  been  deputed  to  enquire  into 
the  fact  of  the  possession  of  Gopal  Roy,  and, 
after  him,  of  Beelasmonee,  which  had  been 
denied  by  the  defendants.  And  the  report 
of  the  Ameen  and  the  evidence  taken  by 
him  were  admissible  in  evidence  under 
Section  180,  Act  VIII.  of  1859.  The  plaint- 
iff was  entitled  to  have  an  opinion  upon  the 
weight  of  that  evidence.  It  could  not  be 
expected  that  the  plauitifF,  coming  in  as  a 
reversioner,  would  be  able  to  prove  his  case 
by  documentary  evidence.  All  that  could 
be  fairly  expected  of  him  was  to  prove  the 
possession  of  the  party  through  whom  he 
claimed,  and  that  that  party  was  a  member 
of  the  joint  family,  and  what  share  he  was 
entitled  to.  The  case  is  remanded.  The 
Judge  will  pass  an  opinion  upon  the  report 
of  the  Ameen  and  the  evidence  taken  by 
that  officer,  and  decide  the  case. 
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The  s8th  May  1868. 

Present: 

The  Hon'ble  J.  B.  Phear  and  C.  Hobhouse, 

Judges. 

Object  of  Section  is  Act  XIV.,  1859— Posses- 
sion— Presumption—Evidence. 

Case  No.  2375  of  1867. 

Special  Appeal  from  a  decision  j>assed  by 
'  the  Principal  Sudder  Ameen  of  Backer- 
gunge,  dated  the  22nd  June  iS6^,  affirm- 
ing a  decision  passed  by  the  Sudder  Moon- 
siff  of  that  District,  dated  the  2jth  July 
1866. 

Kalee  Chunder  Sein  and  others 
(Defendants),  Appellants, 

versus 

Adoo  Shaikh  and  others  (Plaintiffs), 
Respondents. 

Saboos   Kalee    Mohun    Doss   and     Greeja 
Sunkur  Mojoomdar  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

Section  15,  Act  XIV.  of  1859,  iloes  not  affect  the 
^neral  law  on  the  matters  to  which  it  relates,  but 
provides  a  special  remedy  for  a  particular  kind  of 
pfnevanoe,  #•  g.,  to  re-place  in  possession  a  person  who 
1^  been  evicted  by  a  wron^l  act  from  landed  pro- 
perty of  which  be  had  been  m  undisturbed  possessioa« 
and  to  prevent  a  powerful  person  from  thus  shifting 
tiie  evidence  of  proof  from  himself  to  another  less  able 
^  support  it. 

Possession,  except  where  it  is  of  such  a  length  and 
character  as  of  itself  to  constitute  title,  is  merely 
•vidence  of  title,  and  is  so  only  because  undisturbed 
possession  without  anything  more  is  presumed  to  be 
referable  to  rightful  title  and  to  absolute  ownership: 
h  is  open  to  the  other  side  to  show  that  such  prima 
facie  presumption  is  ill-founded. 

Phear,  J. — This  suit  was  brought  to 
obtain  possession  of  one  beegah  and  some 
odd  cottahs  of  land,  which  the  plaintiff 
alleges  belonged  to  a  certain  howalah  in 
Talook  Rally  Chunder  Chuckerbutty,  apper- 
taining to  a  certain  share  of  the  zemindary 
of  Pergunnah  Selimabad.  The  plaintiff 
further  alleges  that  he  was  ousted  from  the 
possession  of  this  land  in  Bysack  1270  by 
the  defendant.  The  suit  was  brought  In 
March  1272,  Both  the  lx)wer  Courts  have 
given  the  plaintiff  a  decree  for  possession 
and  this  special  appeal  is  brought  upon  two 
wntten  grounds  against  the  decision  of  the 
Lower  Appellate  Court 


The  first  observation  that  it  occuib  to  us 
to  make  is*  that^  inasmuch  as  the  ooilBr 
occurred  to  the  plaintiff  in  1270,  while  tiM 
present  suit  was  not  instituted  till  1171, 
the  plaintiff  is  not  entitled  to  succeed  on 
the  reason  prescribed  (under  certun  ciioim- 
sunces)  by  Section  15,  Act  XIV.  of  1859. 
He  must  succeed,  if  he  succeeds  at  •&• 
by  proving  that  he  has  title  to  the  land  in 
suit,  and,  by  reason  of  that  title,  has  the 
right  to  eject  the  defendant  from  the  pos* 
session  of  the  land.  As  we  have  already 
mentioned,  the  specific  title  set  up  by  the 
plaintiff  was  this,  that  the  land  in  question 
belonged  ^o  a  certain  semindaiy.  He  said 
that  it  had  been  let  to  him,  or  to  a  prede- 
cessor of  his,  and  afterwards  enjoyed  bjr 
him  under  a  pottah.  from  the  zemindar. 
The  date  of  this  pottah  is  not  given  in  the 
pleadings,  but  it  has  been  told  to  ue  that 
a  renewal  of  it,  or  some  confirmation  of  it, 
is  dated  in  1276. 

The  defence  of  the  other  side  is  that  the 
land  does  not  belong  to  the  howalah,  talook, 
and  semindary  mentioned  by  the  phuntiff; 
but,  on  the  contrary,  falls  within  another 
share  of  the  zemindary  of  Pergunnah  Sdi« 
mabad,  and  belongs  to  the  defendant ; 
that  he  (the  defendant)  has  had  joint 
sion  for  some  tinie  at  least  with  the  phuni» 
iff  of  it.  We  are  not  immediately 
with  the  finding  of  the  Court  of 
instangeu 

The  Lower  Appellate  Court  seemed  rights 
ly  enough  to  have  directed  its  attention  in 
the  first  place  to  the  case  set  up  by  the 
plaintiff.  It  also  seems  to  have  considered 
the  matter  of  title  put  forward  by  the  de- 
fendant, and  then  it  says :  "  This  Court  finds 
''there  are  no  satisfactory  proofs  filed  by 
"  either  party,  from  which  it  can  l>e  elicited 
"  whether  the  lands  belong  to  the  one  sttaoe 
''of  the  zemindary  or  to  the  other  share 
"  of  the  zemindary."  We  conclude  from  this 
expression  that  the  Court  has  come  to  the 
conclusion,  Jirst,  that  the  plaintiff  has  not 
made  out  the  root  of  his  title,  namely,  that 
the  lands  in  question  belong  to  the  lemni- 
dary,  from  the  zemindar  or  which  he  oh* 
tained  the  pottah,  and  in  whose  right  be  has 
enjoyed  the  lands  ;  as  he  also  further  found, 
what  seems  at  first  sight  tmneces^ary  at 
this  stage,  that  the  defendant  also  generally 
failed  to  make  out,  to  the  satisfaction  of  the 
Lower  Appellate  Court,  that  the  lands  in 
question  belong  to  the  zemindary  which 
he  mentioned.  Further,  the  Lower  Ap* 
pellate  Court  goes  on  to  say.dist  it  agrees 
with  the  Court  of  first  inata^ice  "in  pre* 
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^  ferHng  the  plaintiff's  proofs  of  possession  to 
*•  those  of  the  defendant's  for  the  reasons  de- 
^  tailed  in  the  judgment  of  the  first  Court,  in- 
''asinuch  as  the  plaintiffs  poitah  looks  old 
**  and  msect-eaten,  and  is  borne  out  by  docu- 
**  mentary  and  parol  evidence  under  it."  We 
understand  the  two  portions  of  the  judg- 
ment of  the  Lower  Appellate  Court,  which 
we  have  just  read,  taken  together,  to  amonnt 
to  this,  that,  while  the  plaintiff  has  failed  to 
make  out  the  title  of  his  lessors,  he  still  has 
pmved,  to  the  satisfaction  of  the  Lower  Ap- 
pellate Court,  that  he,  for  a  long  time,  held 
possession  of  the  land  in  question  under 
a  pottah  from  that  lessor  until  he  was 
•jecled  in  the  mode  which  we  are  now  going 
to  take  from  the  judgment  of  the  Lower  Ap- 
pellate Court.  On  this  point,  the  Lower 
Appellate  Court  says  that  ''  the  plaintiff  was 
••violently  ejected  by  the  defendant  when 
ploughing  his  lands  ;  and  on  the  other 
hand,  as  the  basis  of  the  defendant's 
rights,  that  is,  the  proprietors  and  subor- 
"  di&ate  htHder^  rest  on  the  deed  of  sale  of 
*'j3rd  Assar  1367  B.  S.,  this  document, 
**  to  bring  credit  on  it,  ought  to  have  been 
**  duly  registered,"  and  so  on ;  and,  finally, 
Ibe  Coort  concludes  that  this  document  of 
tHk  set  up  by  the  defendant  has  failed  as 
entirely  as  the  title  which  the  plaintiff  had 
set  up  for  his  zemindary :  so  that  the 
judgment  of  the  Lower  Appellate  Court, 
on  the  whole,  comes  to  this,  that  the 
plaintiff  was  in  undisturbed  possession  of 
tins  land  for  a  considerable  period  under  a 
diow  of  title  from  a  certain  person,  but  that 
be  cannot,  in  this  suit,  make  out  the  title  of 
diat  person,  hb  lessor;  and,  on  the  other 
kand,  that,  while  he  was  in  that  undisturbed 
poasession,  he  was  violently  turned  out  by 
Ibe  defendants,  who  are  equally  unable  to 
1  show  any  right  Cft  title  to  evict  in  that  man- 
ner. Upon  this  finding  of  fact,  the  Lower 
Appellate  Court  has  given  a  decree  for  pos- 
session to  the  plaintiff. 

It  is  objected  on  special  appeal  (to  go  back 
to  the  grounds)  that  the  plaintiff  having  in- 
stituted this  action  after  the  period  allowed  for 
possessory  actions  by  Section  15,  Act  XIV.  of 
1859,  is  not  entided  to  get  a  decree  for  pos- 
session without  proving  his  title.  We  do 
not  say  that  the  objection  taken  in  this  form 
is  valid,  for  we  are  of  opinion  that  the  enact- 
ment to  be  found  in  Section  15,  Act  XIV.  of 
r859,  does  not  in  any  way  affect  the  general 
law  on  these  matters.  We  think  that  it  was 
intended  by  that  Section  solely  to  give  a 
special  remedy  for  a  particular  kind  of  griev- 
ince,  supposing  the  party  aggrieved  chose 


to  go  into  Court  for  the  purpose  within 
a  very  limited  time,  namely,  six  months. 
Were  it  not  for  the  advantagejs  given  by 
that  Act,  it  might  happen  that  a  person  in 
undisturbed  possession  of  landed  property 
miirht  be  turned  out  by  a  stranger,  and 
might  not  be  able  to  get  back  again  without 
invoking  the  assistance  of  a  Court  of  Law } 
but,  if  he  did  come  into  Court  for  the  purpose 
of  seeking  to  recover  possession,  inasmuch 
as  he,  by  the  very  facts  of  the  case,  is  out  of 
possession,  and  his  object  is  to  eject  one  who 
has  possession,  by  the  general  rules  of  proce- 
dure, the  burden  would  be  placed  upon  him 
to  prove  a  primd  facie  title,  before  the  defend- 
ants can  be  called  upon  to  say  anything  in 
defence  of  his  own  case;  whereas,  had  it 
not  been  for  the  high-handed  act  of  violence, 
which  had  turned  the  plaintiff  out  of  posses- 
sion, the  defendant  could  not  have  obtained 
the  lands  in  question,  except  upon  the  same 
condition,  namely,  of  his  discharging  the  (7»<fi 
of  showing  a  frimd  facte  title ;  and  we  ima- 
gine that  the  Legislature  considered  it  advi- 
sable to  do  away  with  the  opportunity  thus 
lying  open  to  powerful  persons  of  shifting, 
by  wrongful  act,  the  burden  of  proof 
from  their  own  shoulders  to  those  of  persons 
presumably  less  able  to  support  it ;  and  that 
it  did  so  by  providing  that  the  person  ag- 
grieved, on  coming  into  Court  within  the 
short  period  of  six  months,  might  be  re-placed 
in  possession,  with  all  the  advantages 
incidental  thereto,  merely  by  showing  that 
he  had  been  in  possession  until  he  was 
evicted.  I  am  reminded  by  Mr.  Justice  Hob- 
house,  in  confirmation  of  the  remark  which  I 
have  just  made,  that  the  Madras  High  Court 
has  in  a  decision  reported  in  the  Madras  Re- 
ports, Volume  n.,  page  313,  expressed  a  like 
view  of  this  Section.  If  this  view  be  correct, 
it  is  obvious,  as  we  have  already  said, 
that  the  fact  of  the  plaintiff  in  the  case  not 
having  within  the  period  of  six  months  taken 
the  necessary  steps  to  secure  to  himself  the 
advantages  which  attach  to  the  position  of 
being  the  defendant  in  occupation  of  the  land 
sued  for  cannot  possibly  complain  that  the 
ordinary  rules  of  procedure  applies  to  him  as 
a  plaintiff  out  of  possession  seeking  to  take 
the  property  from  the  hands  of  the  defendant ; 
and  that,  therefore,  the  burden  of  making 
out  primd  facte  title  rests  upon  his  shoulders. 
It  seems  to  us,  therefore,  that  the  first  ground 
of  appeal  does  not,  in  fact,  raise  any  objec- 
tion to  the  decision  of  the  Court  below. 

The  second  of  the  written  grounds  of 
special  appeal  is  expressed  somewhat  vaguely, 
and  is  perhaps  not  altogether  pertinent  to  the 
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case  of  the  special  appellant.  '  The  argument 
which  has  been  based  upon  it,  and  has  been 
naet  at  some  length  by  the  other  side,  amounts 
to  this,  that  the  Lower  Appellate  Court  was 
wrong  in  giving  a  decision  in  favor  of  the 
plaintiff,  as  it  appears  to  have  done,  judging 
from  the  terms  of  its  judgment,  based  simply 
upon  the  mere  fact  of  possession.  It  has 
occurred  to -us  during  the  argument  before 
us  of  this  case,  and,  indeed,  on  other  occa* 
sions,  that  the  fact  of  possession,  as  an  ingre- 
dient in  the  contest  between  the  parties,  whe- 
ther coming  in  on  the  one  side  or  the  other, 
has  not  been  dealt  with  in  its  proper  character 
by  the  Advocates  who  have  argued  before  us. 
Indeed,  there  are  some  cases,  as  it  seems  to  us, 
in  our  books  of  Reports,  which  attach  a  great- 
er virtue  to  a  possession  of  land  than  we 
can  at  all  see,  really  belongs  to  it.  In  mat- 
ters of  this  kind,  possession,  excepting  in 
some  few  instances — and  they  are  few,  in- 
deed, where  it  is  of  such  a  length,  and  of 
such  a  character,  as  of  itself  to  constitute 
title — Is  but  evidence  of  title,  and  we  believe 
that  it  is  evidence  of  title  for  one  reason 
only,  namely,  that  undisturbed  possession 
without  any  thing  more  is  presumed  to  be  re- 
ferable to  rightful  title,  and  to  absolute  own- 
ership. To  that  extent  we  are  of  opinion 
that  in  all  cases  undisturbed  possession,  if 
not  further  explained,  is  evidence  of  title : 
but  even  then  it  is  only  evidence  of  title, 
and  it  may  be  shewn  by  the  other  side  in- 
terested in  the  matter  that  the  possession 
relied  upon  was  not,  in  fact,  referable  to  a 
title  such  as  would  enable  the  party  who 
adduced  it  to  succeed  in  the  suit.  In  the 
present  case,  as  far  as  we  can  understand 
the  judgment  of  the  Lower  Appellate  Court, 
that  Court  came. to  the  conclusion  that  the 
plaintiffs  had  enjoyed  possession  of  the 
property,  which  is  the  subject  of  suit,  for 
a  considerable  time ;  and,  although  it  does 
not  say  it  in  so  many  words,  yet  it  says 
enough  to  show  that  the  possession  it  speaks 
of  was  an  undisturbed  possession — a  pos- 
session as  of  right.  If,  then,  this  stood 
entirely  alone,  it  would,  we  think,  be  very 
strong  evidence  of  title  and  rightful  owner- 
ship on  the  part  of  the  person  who  had 
possessioil,  and  accordingly  he  would  have  a 
right  to  succeed  upon  that  evidence  alone, 
supposing  the  other  side  did  not  bring  for- 
ward evidence  of  a  better  or  prior  title,  or 
something  which  should  explain  the  posses- 
sion, and  show  that  the  presumption  which 
primd  facie  arises  from  the  mere  possession 
itself  is  ill-founded.  Of  course,  we  need 
hardly  add  that,  when  we  say  it  seems  to  us 


that  undisturbed  possession  is  evidence  of  « 
rightful  ownership,  we  mean  that  it  \a 
evidence  of  rightful  ownership  at  the  time  of 
the  possession.  Obviously  some  one  other 
than  the  party  so  possessed  may  perfectly 
well  and  rightly  become  owner  after  him,  or 
some  other  person  may  have  been  rightful 
owner  before  him. 

But  to  return  to  the  particular  facts  of 
this  case.  While  the  Lower  Appellate 
Court  seems  to  find  that  the  plaintiff  had 
for  a  long  period  had  undisturbed  pos- 
session until  he  was  violently  ejected  by 
the  defendant,  that  Court  also  explains  the 
possession  by  saying  that  it  was  possession 
under  the  pottafa  to  which  we  have  before 
referred,  and,  therefore,  ex  neccssiiate,  UtaX 
could  not  indicate  a  higher  title  than  the 
title  of  the  person  who  granted  the  pottah. 
The  Court,  however,  had  previously  said 
that  it  was  not  satisfied  as  to  the  title  of  the 
person  who  granted  the  pottah ;  not  that  it 
expressed  itself  in  so  many  words,  but  it 
said  that  there  were  no  satisfactory  proofs 
that  the  land  in  question  fell  within  the 
zemindary  of  the  zemindar  whom  the  plaint- 
iff alleged  had  granted  him  the  pottah.  It 
seems  to  me,  therefore,  that,  on  the  finding  of 
the  Lower  Appellate  Court,  the  plaintiff 
was  not  entitled  to  succeed.  We  think  that 
the  Court  had,  taking  its  judgment  as  a 
whole,  in  effect  come  to  the  conclusion  that 
the  plaintiff  had  failed  to  make  out  his  title 
to  the' land  in  question,  and  consequently  we 
think  that  the  Lower  Appellate  Court  ought 
not  to  have  given  a  decree  to  the  plainttff, 
admittedly  out  of  possession  as  he  was,  which 
should  oust  the  defendant  from  the  possession 
which  he  certainly  had  enjoyed  for  the  last 
two  years,  and  which,  therefore,  was  not  in 
any  sense  a  nominal  possession,  but  was  a 
substantive  possession,  in  succession  though 
it  might  be  to  that  of  the  plaintiff. 

There  is,  to  our  mind,  a  great  distinction 
between  the  case  where  one  who  is  not  in 
the  possession  and  enjoyment  of  property 
seeks  to  wrest  such  possession  and  enjoyment 
from  the  defendant,  and  the  case  where  one 
who  is  in  actual  possession  of  the  property 
sues  for  damages  consequential  on  an  alleged 
tortuous  act  done  by  another  during  his  (the 
plaintiff's)  possession.  In  the  first  case,  the 
plaintiff  cannot  succeed,  unless  he  shows  suck 
a  title  to  the  property  as  entitles  him  to  imme- 
diate possession.  In  the  second  case,  actual 
possession,  even  without  title  to  the  proper** 
ty,  confers  on  the  possession  a  right  of  action 
against  any  person  who  interferes  with  biij 
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quiet  enjoyment,  unless  that  person  be  the 
real  owner.  And  this  distinction  in  the 
nature  of  the  two  causes  of  action  accounts 
for  the  occurrence  of  the  phrase  **  simple 
possession  is  conclusive  evidence  as  against 
a  wrong-doer,"  which  has  been  appealed 
to  by  the  Advocate  for  the  respondent.  The 
rule  embodied  in  this  is  not  applicable  when 
iiile,  and  not  mere  possession,  is  necessary 
to  complete  the  plaintifE's  right  to  sue ;  and 
in  such  a  case  possession  is  only  evidence  of 
title,  and  it  is  so  simply  so  far  as  no  further 
than  it  affords  ground  for  the  presumption 
that  it  is  referable  to  title.  We  think,  there- 
fore, that  the  appeal  should  be  decreed,  and 
that  the  plaintifiE's  suit  should  be  dismissed 
with  costs  in  all  Courts. 


The  30th  May  1868. 

Present  : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Jnriadictioii— Section  x6,  Act  X.,  1859— Pre- 
Mmplion— Uoiform  rent  from  Decennial  Set- 
tlemeni 

Case  No.  1940  of  1867. 

Special  Appeal  from  a  decision  passed  by  the 
Judicial  Commissionor  of  Ckoia  Nagpore, 
dated  th$  gih  May  1S67,  affirming  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  28th  August  1866. 

Nfl  Monee  Sing  Deo  (Plaintiff).  Appellant, 

« 

versus 

Ramessur  Dobey  and  others  (Defendants), 

.  Respondents, 

Baboos  Bama  Churn  Banerjee  and  Umbika 
Churn  Banerjee  for  Appellant. 


No  one  for  Respondents. 

In  a  civil  suit  by  a  zemindar  to  get  possession  of  a 
holding,  on  the  ground  that  defendant,  who  paid  a  varyr 
ing  rent»  refused  to  come  to  terms  with  his  landlord, 
and  claimed  to  hold  from  before  the  Decennial  Settle^ 
ment  at  a  fixed  quit-rent,  it  was  held  that  the  queatioH 
between  the  parties  was  for  the  Revenue  G>urts,  under 
Section  i6.  Act  X.,  1859,  and  that  the  presumption 
arising  from  the  payment  of^a  uniform  rent  cannot  be 
applied  by  the  Civil  Courts,  which  have  no  jurisdictiini 
in  such  cases. 

Glover,  J. — I  do  not'understand  ^how  this 
suit  was  brought  in  the  Civil  Court,  nor 
under  what  Regulation  it  can  come. 

The  plaintiff,  who  is  the  zemindar  of 
Pachete,  sued  to  get  possession  of  a  certain 
holding,  on  the  ground  that  the  defendant, 
who  paid  a  varying  rate  of  rent,  refused  to 
come  to  terms  with  his  landlord,  or  to  agree 
to  an  enhancement,  and  that  therefore  the 
zemindar  was  entitled  to  take  the  land  away 
from  him.  The  defendant.clairaed  the  land 
as  his  separate  tenure,  held  from  before  the 
Decennial  Settlement,  at  a  fixed  qujt-rent  of 
2  rupees  8  annas. 

The  Lower  Courts  have  treated  the  suit 
as  one  by  a  zemindar  seeking  to  resume 
invalid  lakheraj,  and  I  suppose,  therefore, 
as  one  coming  under  Regulation  XIX.  of 

1793. 
But  it  is  quite  clear  from  the  plaint  that 

the  land  is  nowhere  said  to  be  lakheraj  ;  nor 

does  the  defendant  deny  that  some  rent  is 

paid  by  him  for  it.    His  objection  is  that 

his  rent  is  fixed,  and  not,  as  the  plaintiff 

states,  variable. 

It  is  admitted  on  all  hands  that  the  de- 
fendant has  been  for  many  years  in  posses-' 
sion  of  the  land  ;  and  it  seems,  therefore, 
clear  that  the  only  remedy  left  to  the  zemin- 
dar was  to  bring  a  suit  umler  Act  X.  of 
1859  for  enhancement,  on  the  ground  that 
the  rent  was  not  fixed,  but  variable.  ; 

The  Court  of  first  instance  has  found  that 
the  defendant  held  the  land  at  one  rent  for 
31  years,  and  that  his  tenure  was,  therefore, 
mokurruree.  The  Principal  Sudder  Ameen 
then  proceeded  to  quote  Act  X.,  and  gave 
the  defendant  the  benefit  of  the  presump- 
tions arising  under  Sections  4  and  '5* 

The  Judicial  Commissioner.  <1«?*««:*^ 
decision  of  this  Court  in  the  case  of  Khelal 
Chunder  Ghose  versus  Poorno  Chunder 
Roy,  3  Weekly  Reporter  259,  and  considers 
that,  in  accordance  with  it,  the  .plaintiff  wv 
bound  to  prove  that  the  land  he  wished  to 
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resume  was  mdl  land  at  the  time  of  the 
Decennial  Settlement.  He  finds  that  the 
plaintiff  failed  to  do  this,  whilst  the  defend- 
s^nt,  having  proved  possession  at  one  rate  of 
rent  for  30  yeaPS,  was  entitled  to  the  pre- 
snmptlott  that  tliie  same  rent  had  been  paid 
ffom  the  settlement.  I  suppose  by  this  the 
jttdk3'tal  Gommissiofler  meant  the  presump* 
tioa  afforded  by  Act  X»  of  1859,  bujt  I  do  not 
see  how  that  presumption  can  arise  in  cases 
BOi  brought  under  Act  X.  for  enhancement, 
nor  how  it  can  be  applied  to  a  suit  for 
resumption  brought  in  the  Civil  Court. 

The  case  of  Khelal  Chunder  Ghose  has 
BO  appfication  to  suits  of  this  nature,  where 
the  question  is  not  **  lakheraj  or  mdl,''  but 
**  fix»d  or  vMryiog  rales  of  rent.' 

It  appears  to  roe,  therefore,  that  both 
Lower  Courts  have  taken  a  wrong  view  of 
this  matter ;  and  that,  as  the  plaintiff  drew 
«p  bis  case,  his  suit  Ottght  to  have  been  at 
ence  dismissed,  and  himself  referred  to  a  suit 
under  Act  X.  of  1859,  and  I  would  there- 
fore reverse,  with  costs,  the  Principal  Sudder 
Ameen's  and  the  Judicial  Commissioner's 
orders  aa  being  passed  without  jurisdiction. 

£^cj^^  j._-l  concur  with  my  colleague  in 
lliinking  that  thia  suit  should  not  have  been 
heard  by  the  Civil  Court,  The  land  is  ad- 
mittedly "  mdl,''  for  which  the  occupant  pays 
a  small  quit-ient,  fixed,  a&  he  asserts,  before 
the  Permanent  Settlement.  He  is  in  the 
position  of  a  dependent  talookdar,  or  other 
person  possessing  a  permaiient  transferable 
interest  in  land,  awi  the  question  between 
^  parties  i^tAetber  the  rent  can  or  cannot 
be  raised.  Thia  was  a  question  for  the 
Revenue  Courts  under  Section  i6,  Act  X.  of 
1^59,  and  not  for  the  Civil  Courts.  The 
presumption  arising  from  the  payment  of  a 
uniform  rate  of  rent  cannot  be  applied  by 
the  Civil  Courts  which  have  no  jurisdiction 
in  such  cases  as  the  present.  I  would  re- 
Teree  the  order  ef  both  the  Lower  Courts, 
and  dismiss  die  suit  with  all  cosU. 


The  30th  May  1868. 

Present: 

The  Hon'ble  G.  Loch  and  F.  A.  GJover, 

Uirteg4gnu*o   Partitioor-Sectioo  27,  Act 

3L,|8S9. 

Case  No.  r77*  of  18*7. 

Spe^at  Appft^l  frcm  a  decision  passed  hy 

.    iM.  Prinfip^    Suddir  Ameen  of.Man^ 

hJ^om,     dated    the    ^tA    April    iMj, 


affirming  a  decision  passed  hy  ike  Mo^n^ijf 
of  that  District,  dated  the  26th  Jemuary 
1867. 

Isbur  Chunder  Ghosal  (Defendant), 
Appelkmt^ 

versus 

Mooklaram  Paada  (Plaintiff),  Resp^mdmsi. 

BabooL  Keiiee  Prosym&  JDuU  for  Appellant 
Baboo  Nil  Monee  SeiH  for  Kespondeitt. 


A  co-shai«r  iji  an  yoAw-tattarecanaol  claim ; 
payment  of  his  share  of  the  feat  willkMt  tliil  wiUli.il 
consent  of  the  zemindar ;  and,  if  the  zemindar  refuaes  to 
make  a  division  of  the  property,  application  should  be 

made  to  the  Collector  under  Section  27,  Act  X.»  1S59. 

• 

Lochy  y.r^hr  thla  case  the  plaintiff,  a 
co-sharer  in  an  under-tenure,  sues  his  put- 
needar  for  a  partition  of  the  tenure  and 
separate  payment  of  his  share  of  the  lent. 
The  first  Court  gave  a  decree  for  separa- 
tion by  payment  o£  cent  sepanfed^- Irom 
the  other  shareholdeis»  and  this  judgment 
was  confirmed  in  appeal  by  the  Principal 
Sudder  Ameen.  There  are  two  reasons 
why  thfe  fincflng  of  the  Cotrfts  betow  imisi 
be  set  aside  r^^/,  ftat,  ff  fhe  aemiudar  re- 
fused to  make  or  register  any  separation  or 
division  of  the  property,  application  should 
have  been  made  to  thA  (Rector  under  the 
provisions  of  Section  27,  Act  X.  of  1859 ;  and, 
second ,^  no  zemindar  can  be  required  to 
admit  to  registry,  or  give  effect  to  a«^ 
division  or  distributfon  of  rent  payabte  on 
aecooat  oi  any  such  tenore,  nor  wiU  any 
divisiM  or  dtottibutioa  of  real  be*  valid  and 
binding  without  the  consent,  ia  writin^^  of 
the  zemindar.  (Section  27,  last  part.)  As, 
therefore,  the  plaintiff  has  not  any  writtan 
consent  from  the  zemindar,  his  case  must 
fail.  The  orders  of  the  Lower  Cotuts  are 
reversed,  and  the  suit  is  dismissed  with 
costs  in  all  the  Courts. 


V, 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  aist  December  1867. 

Present : 

Tbs  Hon'ble  F.  B.  Kemp  and  Dwcurkaaatb 
Miner,  Juiga, 

Criminal  Tttafpum    Sectioa  441,  Penal  Code* 

Reference  under  Section  404,  Code  of  Cri- 
minal Procedure,  from  the  Sessions  JtCdge 
of  24'PergunnahSy  in  the  case  of  Kali- 
$mUk  Nag  Chowdhry, 

« 

Is  order  t»  eonviot  of  cifmieal  treifeM  ender  JSec* 
dn  44.1  ef  die  Pwel  Codo»  it  arait  bi  proved  that  Om 
pmmtf  me  in  Mm  pniweiinn  el  the  pieeMMtor,  sod 
thet  tbo  m^lKj  wet  aiade  ^tUtk  letoet  to  «*connttk  ee 
offtacey  or  to  intiinidatey  insult,  or  annoy  any  person  in 
ptecMioO  of  Ae  property.^ 

Jditier^  J. — ^This  case  has  been  before 
tis  under  the  provisions  of  Section  404  of 
the  Criminal  Procedure  Code.  The  prisoner 
has  been  sentenced  to  a  fine  of  50  rupees 
by  the  Deputy  Magistrate  of  Busseerhaut 
on  a  charge  of  criminal  trespass.  On  look- 
ing to  Section  441,  we  find  that  it  is  neces- 
saiy  to  prove  two  things  before  a  charge  of 
Qriminal  trespass  can  be  sustained.  The 
property  must  be  proved  to, have  been  in 
the  possession  of  the  prosecutor,  and  there 
most  be  evidence  to  show  that  the  entry  was 
made  with  intent  to  *'  commit  an  (^ence»  or 
to  intimidate,  insult,  or  annoy  any  person  in 
possession  of  the  property."  In  the  pre- 
sent case,  there  is  no  evidence  to  prove  either 
of  these  two  facts.  The  result  of  the  local 
investigaUon  made  by  the  Deputy  Magis- 


trate,  even  if  it  were  admissible  in  evidence 
against,  the  prisoner,  does  not  show  that  the 
prosecutor  was  in  posses^n  of  the  land,  norif 
there  any  legal  evidence  to  prove,  that  tbf 
entry  was  made  with  a  criminal  mtdnt  .  Wt 
do  not  see  how  the  erection  of  a  feii6e  witb* 
in  the  holk)w  of  a  dntin  coeld  lulve  iatimii' 
dated,  insulted,  or  annoyed  the  proseoolorA 
At  any  rate,  there  is  nothing  Cd  elio%  that 
the  prisoner  had  acted  otherwise  than  bond 
fide  in  believing  that  the  drain  appertained 
to  the  land  purchased  by  himself.  We  re^ 
verse  the  sentence  passed  by  the  Depttt^ 
Magistrate,  and  direct  the  refund  of  the  ^d 
rupees  fine  which  has  been  imposed  tipoii 
the  prisoner. 


The  tist  December  1^67. 

Present : 

The  Honble  F.  B.  Kemp  and  l>warkanat!^' 

Mitter,  yud^es. 

Maintenaace    Bectisw  3i7t  l^ode  eCCrimiflal 

Procedure. 

Reference  under  Section  434^  Code  0/  Crimi* 
nal  Procedure,  and  Circular  Order  No,  iS, 
dated  rjlh  July  1 86 ^^  from  the  Sessions 
Judge  of  East  Burdwan. 

m  • 

Goyamoney  Surinee  versus  Mobeah  Chuader 

Shaha. 

The  proceedings  of  a  Magistrate  awarding  the  pay- 
ment of  a  certain  sum  of  money  per  mensem  for  main* 
tenance  with  reference  to  the  means  of  the  husband 
wei«  held  to  be  lef^l.'  ff  the  hosband  is  aggtieifod;  he 
oi^ht  to  appiy  l»  Ihe  M^tnteate  uMer  Stolion  ^itf. 
Code  ol  Cciminal  Pioceduie. 


*<• 
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Kemp^  y. — ^Rbad  a  letter  from  the  Ses- 
sions Judge  of  East  Burdwan,  dated  the  5th 
December  i867,-8ubmitting  the  proceedings 
In  the  case  of  Gojamoney  versus  Mohesh 
Chander  Shaba. 

'  The  case  was  one  of  maintenance.  The 
Magistrate  fixed  the  rate  payable  by  the 
husband  at  10  rupees  per  mensem.  This  sum 
appeared  to  the  Magistrate  to  be  reasonable 

with  reference  to  the  means  of  the  husband. 
If  the  husband  is  aggrieved  by  this  order,  he 
ought  to  apply  to  the  Magistrate  under  Section 
317  of  the  Code  of  Criminal  Procedure. 

The  proceedings  of  the  Magistrate  appear 
to  us  to  have  been  perfectly  legal,  and  we  are 
of  opinion  that  the  Sessions  Judge  ought  not 
(b  have  troubled  the  Court  with  this 
feiference. 


.The  3rd  January  I867. 

Presmt : 

The  Hon'ble  F.  B.'Kemp  ani  E.  Jackson, 

yudgts, 

•  Dying:  deelantioii— Record. 

Queen  versus  Soyumber  Singh  and 

Soroop  Bagdi. 

« 

Committed  by  the  Magistrate,  and  tried  by 

■ 

the  Sessions  Judge  of  Midnapore,  on  a 
charge  0/ murder. 

The  dying  declaration  of  a  deceased  should  form 
part  of  the  Sessions  record. 

Kempy   y. — ^Thxsx   two   prisoners   have 
been  cozwicted  of  murder,  and  sentenced  to 


be  hanged,  subject  to  the  confirmation  of 
this  Court. 

The  prisoners  with  two  others  committed 
a  robbery  in  the  house  of  the  deceased,  a 
spirit  vendor.  They  were  well-known  to 
the  deceased  and  his  wife.  It  appears  that 
the  deceased,  after  giving  up  his  mon^, 
denounced  the  prisoners  "telling  them  that 
he  recognized  them.  Upon  this,  the  priscm- 
er  Soyumber  Singh  directed  the  prisoner 
Soroop  to  kill  the  deceased  to  prevent  his 
giving  information  against  them.  Tbe 
prisoner  Soroop,  receiving  a  knife  from  the 
prisoner  Soyumber,  stabbed  the  deceased  in 
the  abdon^en,  and  this  wound  was  the  cause 
of  death. 

The  dying  declaration  of  the  deceased 
has  been  given  in  evidence :  it  would  have 
been  more  regular  had  this  declaration  fonn* 
ed  part  of  the  SessTons  record,  but  it 
relied  upon  by  the  prosecution,  and  is 
tioned  in  the  Calendar  of  commitment. 

The  deceased  knew  himself  to  be  in 
danger  of  death,  for  he  told  the  neighbours 
that,  if  he  did  not  survive,  they  were  to  tell 
the  H^kim,  and  further  he  was  warned 
that  he  was  not  likely  to  live  previous  to 
making  his  declaration.  The  declaration 
is  corroborated  by  the  evidence  of  the  wife, 
and  the  defence  set  up  by  the  prisoners  has 
not  been  established. 

They  were  recognized  in  the  act  of  com- 
mitting a  robbery  which  nothing  but  th6 
want  of  a  fifth  man  prevented  from  being  a 
dacoity.  They  deliberately  murdered  the 
deceased  to  prevent  him  from  giving  inform- 
ation against  them  ;  and,  seeing  no  extehuat* 
ing  circumstances  in  the  case,  we  confirm 
the  sentence  of  death  passed  against  the 
prisoners.  The  case  of  the  prisoners  Shorn- 
boo  and  Hara  is  not  now  before  us. 


.  4  j<.  .  i«  / 
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The  6th  January  i868« 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Smnmons  to  witness— Section  i86^  Code  of 
Criminal  Procedure— Chapters  XII.  and  XV., 
Code  of  Criminal  Procedure. 

Sectioo  186  of  the  Code  of  Criminal  Procedure  re- 
jfers  to  cases  under  Chapter  XII.,  which  are  triable  by 
jtlie  Court  of  Session,  and  not  to  cases  under  Chapter 
|XV.»which  are  triable  by  a  Magistrate. 

Kemp,  J. — Read  a  letter  froiti  the  Ses- 
:sions  Judge  of  Rungpore,  dated  1 2th  Decem- 
ber 1867,  submitting  the  proceedings  of  the 
iOfficiating  Joint  Magistrate  of  that  Dis- 
;trict,  in  the  case  of  Boiddonauth  Bania  versus 
-Bheedoo  Dass. 

It  appears  that  the  complainant  in  the 
ise  brought  a  charge  which  comes  under 
:hapter  XV.  of  the  Code  of  Criminal  Pro- 
:edure,  that  is  to  say,  it  was  a  case  triable 
)y  the  Magistrate,  and  an  offence  punishable 
ith  imprisonment  for  a  period  not  exceed- 
ing six  months.    The  Section  quoted  by  the 
^ssions  Judge,  viz,  Section   186,  Code  of 
*riminal  Procedure,  refers  to  cases  falling 
mder  Chapter  XII.,  which  are  triable  by  the 
*ourt  of  Session,  and  is  therefore  not  appli- 
cable to  the  case  under  consideration. 

• 

The    complainant    petitioned    the    Joint 
^lagistrate  to  summon  his  witnesses.    The 
>rder     on     this     was     "  shamili    naufht" 
'he  accused  was  a  police-constable,  and  in 
juch  a  case  it  is  not  at  all  improbable  that 
he  witnesses  for  the  prosecution  would  not 
tluntarily  appear.     It  was  just  such  a  case 
which  the  Magistrate  should  have  exer- 
cised the  discretion  vested  in  him  by  Sec- 
tion 262  of  the  Code  of  Criminal  Procedure, 
VoLJX. 


instead  of  passing  what  is  really  no  order 
in  the  case,  viz.,  "  Let  petition  remain  on  the 
record."  The  Court,  therefore,  direct  the 
Joint  Magistrate  to  proceed  under  Section 
262,  and  to  decide  the  case. 


The  6th  January  1868. 

Present  : 

The  Hon'ble  F.  B  Kemp  and  E.  Jackson, 

Judges, 


enqnifj—Sectioa  171,  Code  of  Cri* 
minal  Procedure— Civil  Court— Sectio9  147^ 
Act  X.  of  1859. 


It  is  not  necessary  that  the  preliminary  enquiry  con- 
tem plated  by  Section  171  of  the  Code  of  Crimtaal  Pro- 
cedure should  be  conducted  10  the  presencs  of  the 
accused.  All  the  Court  (Revenue  in  this  case)  making 
the  enquiry  has  to  do  is  to  satisfy  itself  that  there  are 
prima  facie  jfrounds  for  sending  the  case  for  investiga- 
tion to  a  Magistrate,  and  the  Collector  is  not  bound  to 
dispose  of  a  case  of  contempt  of  the  lawful  authority  of 
a  public  servant,  under  Section  147,  Act  X.  of  1859,  but 
it  is  discretionary  with  him  to  proceed  under  Section  171 
of  the  Code  of  Criminal  Procedure. 


Kemp,  J. — Read  a  letter  from  the  Sessions 
Judge  of  Hooghly,  submitting  a  letter  from 
the  Magistrate  of  Howrah,  with  reference  to 
the  proceedings  in  the  case  of  Chota  Sadoo 
Peadah  versus  Bhoobun  Chuckerbutty  and 
others. 

The  offence  of  which  the  defendants  w«if 
accused  falls  under  Chapter  X.  of  the  Penal 
Code,  being  a  contempt  of  the  lawful  aatkor- 
ity  of  a  public  servant.  The  rules  connected 
with  the  prosecution  of  such  a  case  are  to  be 
found  in  Chapter  XL  of  tbe  Code  of  Crimi- 
nal Procedure. 
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In  the  present  case,  a  peon  of  the  Deputy 
Collector,  in  the  discharge  of  his  public  func- 
tions, was  voluntarily  obstructed  by  the 
defendants.  The  Deputy  Collector  made 
such  preliminary  enquiry  into  the  matter  as 
was  necessary  to  enable  him  to  arrive  at  an 
opinion  whether  there  was  sufficient  ground 
for  investigating  the  charge;  and,  finding 
after  taking  the  evidence  of  the  peon  and 
the  decree-holder  that  there  was,  he  sent 
the  case,  not  for  trial  as  the  Deputy  Magis- 
trate supposes,  .but  for  investigation  under 
Section  171  of  the  Code  of  Criminal  Pro- 
cedure. The  Court  are  of  opinion  that  it  is 
unnecessary  that  the  preliminary  enquiry 
contemplated  by  Section  171  should  be  con- 
ducted in  the  presence  of  the  accused.  All 
the  Court  making  the  enquiry  has  to  do  is  to 
satisfy  itself  that  there  are  primd  facie 
grounds  for  sending  the  case  for  investiga- 
tion to  a  Magistrate. 

-  The  Deputy  Magistrate  was  therefore 
clearly  wrong  in  refusing  to  try  the  case  on 
the  ground  stated  by  him,  viz,,  that  the  in- 
vestigation by  the  Deputy  Collector  was  an 
ex  parte  one,  &c. 

The  Deputy  Magistrate  further  holds  that 
the  Deputy  Collector  ought  not  to  have  sent 
the  case  to  the  Magistrate  for  invesugaiion 
at  all,  but  ought  to  have  disposed  of  it  under 
the  provisions  of  Section  i47»  Act  X.  of  1859. 
In  this  opinion  the  Court  think  he  is  also 
wrong.  That  Section  enacts  that  any  resist- 
ance or  opposition  to  the  lawful  powers  of 
a  Collector  under  the  Act  may  be  punished 
by  the  Collector  according  to  the  provisions 
of  the  law  for  the  lime  being  in  force  for 
the  punishment  of  resistance  of,  or  opposition 
to,  the  processes  of  the  Courts  of  Civil 
Judicature.  The  Deputy  Magistrate  has  not 
stated  what  law  is  in  force  for  the  punish- 
ment of  such  cases,  and  the  Court  know  of 
no  such  law.  But,  be  this  as  it  may,  the 
Section  quoted  by  the  Deputy  Magistrate 


leaves  it  in  the  discretion  of  the  Collector  lo 
proceed  according  to  any  law  for  the  time 
being  in  force  or  not.  In  this  case,  the 
Deputy  Collector  chose  ^o  proceed  under 
Section  171  of  the  Code  of  Criminal  Pro- 
cedure,  and  he  was  fully  competent  to  do  so. 
The  case  is  returned  to  be  tried,  and  the 
Court  direct  the  Magistrate  to  take  it  up 
himself,  or  to  send  it  to  some  other  Deputy 
Magistrate  for  trial. 


The  13th  January  1868. 

*  Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson. 

Judges, 

V   Escheat  of  Security— Notice. 

Reference  under  Section  434,  Code  of  Crimi- 
nal Procedure,  from  the  Sessions  Judge 
of  Beerhhoom, 

Queen  versus  Jeebun  Sheikh. 

A  notice  must  be  served  on  a  surety  calling  upon 
him  to  pay  the  amount  of  his  security-bond,  or  to  show 
cause  why  he  should  not  pay  the  same,  before  an  or- 
der can  be  made  to  levy  the  sum  from  him. 

Jackson,  7.— The  Magistrate  is  quite 
right.  .The  Deputy  Magistrate's  summary 
orders  to  recover  the  amount  of  the  security- 
bond  from  the  surety,  without  serving 
upon  him  any  notice  to  pay  the  same,  or  10 
shew  cause  why  it  should  not  be  paid,  are 
set  aside.  The  Magisterial  authorities,  in 
deciding  whether  the  amount  of  the  securily- 
bond  is  to  be  levied  or  not,  will  proceed 
according  to  Section  220  of  the  Criminal 

Procedure  Code. 

b 
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The  13th  January  1868. 

Preseni: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 


i's  duty— Theft— Lurking  house-tres- 
pass—Sections  380,  458»  and  459,  Penal  Code. 

Reference  under  Section  ^j^,  Code  of  Cru 
minal  Procedure,  from  the  Officiating 
Sessions  Judge  ofPatna, 

Puran  Telee  versus  Bhuttoo  Dome. 

A  Deputy  Magistrate  has  no  power  to  convict  of 
theft  (Section  380,  Penal  Code),  where  the  offence 
charged  is  lurking  house* trespass  by  night  with  aggra- 
vating circumstances  (Sections  458  and  459,  Penal 
Code),  but  must  commit  on  the  latter  charge. 

Jackson,  y, — It  is  evident  that  the  crime 
deposed  to  by  the  injured  party  in  this  case 
was  not  theft  (Section  380,  Indian  Penal 
Code),  but  lurking  house-trespass  by  night 
with  aggravating  circumstances  (Sections 
4S8  and  459,  Indian  Penal  Code).  In  such 
a  case  the  Deputy  Magistrate  had  no  author- 
ity to  convict  the  prisoner  of  theft,  but  the 
prisoner  should  have  been  committed  for 
trial  to  the  Sessions  Judge.  The  Deputy 
Magistrate's  orders  are  reversed,  and  the 
case  is  remanded  to  be  dealt  with  according 
to  law. 


The  13th  January  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Sessions  Judge's  duty— Reference  to  High 

Court 

Reference  under  Section  434  of  the  Code 
of  Criminal  Procedure  from  the  Officiate 
ing  Sessions  Judge  of  Patna. 

Sreekissen  versus  Juglal  and  others. 

A  Sessions  Judge  ought  not  to  refer  to  the  High 
Court,  under  Section  454  of  the  Code  of  Criminal  Pro- 
cedure, the  case  of  a  prisoner  who  has  appealed  to  him, 
but  should  decide  it  himself. 

Jackson,  J. — It  appears  to  us  that  the 
Sessions  Judge  might  have  passed  orders  on 
this  case  without  any  reference  to  the  High 
Court.  The  case  was  regularly  before  him 
on  the  appeal  of  the  prisoner,  and  he  was 
at  liberty  to  form  his  own  opinion  on  the 
facts  and  the  law  as  laid  down  by  the  Magis- 
trate. It  certainly  does  seem  unnecessary 
to  punish  a  prisoner  under  both  Section 
144  and  Section  148  of  the  Indian  Penal 
Code,  as  the  offence  under  Section  144  is 
almost  merged  in  the  offence  under  Section 
148.  There  is,  however,  nothing  actually 
illegal  in  sentencing  for  both  offences;  and 
the  real  question  before  the  Sessions  Judge 
is  what  he  considered  to  be  a  proper  sen- 
tence for  the  prisoner's  offence. 

The  Sessions  Judge  will  pass  his  own 
orders  on  the  appeal  of  the  prisoner  on  the 
return  of  the  record. 
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The  14th  Janaary  1868. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kf.,  Chief 
fusfice,  the  Hon'ble  W.  S.  Seton-Karr, 
L.  S.  Jackson,  A.  G.  Macpherson,  and 
C.  Hobhouse,  fudges. 

Imprisonment— TlNui^M>rtation— Act  XV. 

of  Z862. 

Revision  of  proceedings  under  Section  40$ 
of  the  Code'  of  Critninal  Procedure  in 
the  case  ofBo&dhooa^  frisotMr, 

This  case  was  referred  to  thi  Full  Bench 
under  the  following  orders  : — 

Meld  (^ackson^  %,  dissenting)  that  an  dfficerexer- 
cifiSngthe  powers  described  in  Section  i,  Act  XV.  of  1862, 
b  competent,  under  the  provisions  of  Section  59  of  the 
Penal  Code,  to  pass  a  sentence  of  transportatioa  for 
seven  years  instead  of  awarding  sentience  of  imprison- 
menL 

yackson,  y, — ^The  Judicial  Commissioner 
appears  to  have  advised  his  subordinate  that 
he  was  competent  to  pass  the  sentence  of 
trs^nsportation. 

It  seems  to  me  that  an  officer  exercising 
the  powers  described  in  Section  i,  Act  XV. 
of  1862,  is  not  competent  to  pass  such  sen- 
tence, not  having  been  expressly  authorised 
by  the  Act  to  do  so. 

It  is  said  that  Section  59  of  the  Penal  Code 
gives  the  power.  I  should  understand  that 
Section  x6  be  subject  to  the  terms  of  Section 
22  of  the  Code  of  Criminal  Procedure,  which 
defines  and  limits  the  powers  of  the  Courts, 
and  with  which  the  enactment  first  quoted 
must  be  read. 

If  the  power  is  given  by  the  words  "  com- 
j:tetttrt  td  the  Court  which  sentences  such 
offender,"  then  it  must  be  given  to  Magis- 
trates   when     sentencing    ofiFenders    under 

Sections  45^  457>  404,  393.  3^»  3^5'  and 
others,  which  all  relate  to  ofFences  punish- 
able with  7  years*  imprisonment,  and  over 
which  the  Magistrates  have  concurrent  juris- 
diction with  the  Courts  of  Session ;  for 
tiiere  are  no  words  in  Section  59  which 
limit  the  power  to  Courts  which  are  com- 
^eteiit  to  pass  sentence  of  7  years'  imprison- 
menty  or  more. 


Act  XV.  is  to  be  read  with  the  Code  o^ 
Criminal  Procedure,  and  I  think  it  must  be 
read  in  this  way— ^rx/,  that  the  officers 
referred  to  are  inserted  in  Section  22  between 
the  Court  of  Session  and  the  Assistant  Sessions 
Judges  in  Bombay,  with  the  powers  stated; 
second,  that  the  7th  column  of  the  Schedule 
is  modified  by  inserting  those  officers  against 
all  cases,  not  capital,  triable  by  the  Court  of 
Session,  the  result  of  which  would  be  that 
the  offender  would  be  liable  to  a  sentence 
of  transportation,  but  that  he  would  not 
be  so  sentenced,  by  reason  of  want  of  power 
ih  the  particular  Court  which  tried  faim  to 
pass  such  sentence. 

It  appears  to  me  that  the  question  ought 
to  be  referred  to  a  Full  Bench. 

Dwarkanaih  Mitter,  f, — I  concur. 

The  opinions  of  the  Full  Bench  were 
delivered  as  follows : — 

Hodhouse,  y. — The  questioti  before  us 
is  this:  The  Deputy  Commissioner  oi 
Lohardugga  is  an  officer  invested  under 
Section  i,  Act  XV.  of  1862,  with  power  to 
try  certain  offences,  and  under  the  provisions 
of  the  Code  of  Criminal  Procedure  to  pass 
sentence  of  imprisonment  of  either  dcscrip- 
lioA  for  a  term  not  exceeding  seven  years. 
This  being  so,  the  Deputy  Commissioner 
tried  a  person  under  the  provisions  of  Section 
459  of  the  Penal  Code,  and  having  sentenced 
chat  person  to  seven  years'  imprisonment, 
commuted  that  sentence,  under  Section  59  of 
the  same  Code,  to  transportation  for  a  Hke 
term.  The  question  is,  whether  the  Deputy 
Commissioner  having,  under  the  words  of 
the  said  Act  XV.  of  1862,  only  power  to 
pass  a  sentence  of  imprisonment,  was  com- 
petent, under  Section  59  of  the  Penal  Code, 
to  commute  that  sentence  of  imprisonment 
into  one  of  transportation. 

It  seems  to  me  that  he  was  competent.  It 
is  very  true  that  the  Deputy  Commissioner, 
heing  a  person  who  is  the  chief  officer  charged 
with  the  executive  administration  of  the 
district  in  criminal  matters,  is  not  a  person 
whose  jurisdiction  is  specially  provided  for 
under  Section  22  of  the  Code  of  Criminal 
Procedure.  But  Act  XV.  of  1862,  Section  3, 
must  be  taken  and  read  as  part  of  the  Code 
of  Criminal  Procedure.  Then,  under  the 
Code  of  Criminal  Procedure  and  that  Act 
read  together,  the  Deputy  Commissioner 
was  competent  to  punish  the  offender  in 
question  under  the  provisions  of  the  Penal 
Code.  Section  59  of  thai  Code  runs  in  this 
way:  "In  every  case  in  which  an  ofiEender 
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"  is  punishable  with  imprisonment  for  a  term 
"of  seven  years  or  upwards,  it  shall  be 
"  competent  to  the  Court  which  sentences 
"  such  offender,  instead  of  awarding  sentence 
"of  imprisonment,  to  sentence  the  offender 
"  to  transportation  for  a  term  not  less  than 
"seven  years,  and  not  exceeding  the  term 
"for  which  by  this  Code  such  offender  is 
"liable  to  imprisonment."  If,  therefore, 
the  Code  of  Criminal  Procedure  and  the 
other  Act,  read  together,  do  not  expressly 
give  jurisdiction  to  the  Deputy  Commissioner, 
1  am  still  of  opinion  that  Section  59  does, 
in  so  many  words,  give  that  jurisdiction, 
because  it  says  that  the  Court  which  sen- 
tences, that  is,  which  under  any  law  is 
competent  to  sentence  such  offender,  shall 
be  competent  to  award  a  sentence  of  trans- 
portation instead  of  a  sentence  of  imprison- 
ment. 

I  would,  therefore,  send  the  proceedings 
back  10^  the  judicial  Commissioner,  with 
instructions  that  the  Deputy  Commissioner 
had  power  to  pass  the  sentence. 

Macpherson,  J. — I  am  of  the  same  opi- 
nion. Section  I  of  Act  XV.  of  1862  vests 
the  officer  who  tried  this  case  with  power 
to  try  all  offences  not  punishable  with 
death,  and,  uniier  the  provisions  of  the 
Code  of  Criminal  Procedure,  to  pass 
sentence  of  imprisonment  for  a  term  not 
exceeding  seven  years.  Section  59  of  the 
Penal  Code  says :  *•  In  every  case  in  which 
"an  offender  is  punishable  with  imprison- 
"  ment  for  a  term  of  seven  years  or  upwards, 
"it  shall  be  competent  to  the  Court  which 
"  sentences  such  offender,  instead  of  award- 
"ing  sentence  of  imprisonment,  to  sentence 
"the  offender  to  transportation  for  a  term 
"  not  less  than  seven  years  and  not  exceed - 
*'  ing  the  term  for  which  by  this  Code  such 
"offender  is  liable  to  imprisonment."  It 
appears  to  me,  reading  these  two  Sections 
together,  that  the  officer  who  has  tried  this 
case,  having  power  to  pass  a  sentence  of 
seven  years,  had  equally  power  to  pass  a 
sentence  of  transportation  for  seven  years. 
The  words  of  Section  59  are  distinct,  and 
in  my  opinion  say  clearly  that  in  every  case 
in  which  a  Court  has  jurisdiction  to  try  the 
case  and  to  sentence  to  seven  years'  imprison- 
ment, the  Court  may  in  its  discretion  give 
seven  years'  transportation  instead  of  im- 
prisonment. 

It  is  said  in  the  order  referring  the  case  to 
this  Bench,  that  "  if  the  power  is  given  by 
"the  words  'competent  to  the  Court  which 
"sentences  such  offender/  then  it  must  be 


"  given  to  Magistrates  when  sentencing 
*'  offenders  under  Sections  451,  457,  404,  393, 
**  380,  325,  and  others,  which  all  relate  to 
**  offences  punishable  with  seven  years'  ini- 
"  prisonraent,  and  over  which  the  Magistrates 
**  have  concurrent  jurisdiction  with  the 
"  Court  of  Session,  for  there  are  no  words 
"  in  Section  59  which  limit  the  power  to 
'*  Courts  which  are  competent  to  pass 
*'  sentence  of  seven  years'  imprisonment  or 
"  more."  But  it  appears  to  me  that  there  is 
no  substantial  foundation  for  this  argument, 
if  a  natural  and  reasonable  interpretation 
is  put  upon  the  words  of  Section  59.  Magis- 
trates trying  offences  under  the  powers  given 
to  them  by  the  Code  of  Criminal  Procedure 
(apart  from  the  special  provisions  of  Act 
XV.  of  1862)  have  undoubtedly  jurisdiction 
to  sentence  offenders  to  imprisonment  for 
no  longer  period  than  two  years.  In  the 
case  of  a  Alagistrate  exercising  only  such 
powers,  there  is  nothing  in  Section  59  which 
would  warrant  an  offender  being  sentenced 
to  transportation.  Section  59  applies  ex- 
clusively to  cases  in  which  the  offender 
may  legally  be  sentenced  by  the  Court 
trying  him  to  imprisonment  for  seven  years  ; 
therefore,  a  Magistrate,  who  can  imprison 
for  only  two  years,  has  certainly  no  power 
to  transport  at  all. 

A  further  argument  in  favor  of  the 
contenrion  that  a  sentence  of  transportation 
cannot  be  givin  in  this  case,  has  been 
drawn  from  the  fact  that,  in  Section  22  of 
the  Criminal  Procedure  Code,  a  distinction 
is  made  between  the  powers  of  "  the  Court 
of  Session"  and  of  the  "Assistant  Sessions 
Judge"  in  Bombay — the  Court  of  Session 
being  declared  competent  to  pass  sentence 
of  *Meath,  transportation,  imprisonment  of 
"  either  description  for  a  period  not  exceed- 
*'  ing  fourteen  years,"  &c.,  while  the  Assis- 
ant  Sessions  Judge  in  Bombay  is  limited 
in  his  powers  to  *'  imprisonment  of  either 
description  for  a  term  not  exceeding  seven 
years,"  &c.  It  is  argued  that,  because  in 
the  case  of  a  Court  of  Session,  the  word 
"  transportation"  heads  the  list  of  punish- 
ments which  may  be  inflicted  by  the  Court, 
and  as  the  word  "  transportation"  is  omit- 
ted in  the  case  of  an  Assistant  Sessions  Judge, 
therefore,  sentences  of  transportation  cannot 
be  substituted  by  the  latter  class  of  Judges 
for  sentences  of  imprisonment.  But,  in  my 
opinion,  the  deduction  thus  made  from  the 
omission,  in  the  second  instance  of  the 
word  "  transportation,"  is  not  correct.  For, 
a  very  sufficient  reason  for  its  omission 
is  to  be  found  in  the  fact  that  there  are 
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certain  offences  under  the  Penal  Code  for 
which  transportation  is  either  the  only 
punishment  which  can  be  inflicted  short  of 
death,  or  for  which  transportation  is  a  sub- 
stantive punishment  in  itself,  and  not  merely 
one  convertible  with  or  to  be  awarded  in 
lieu  of  imprisonment.  When  the  offence 
committed  is  murder,  for  instance,  the  sen- 
tence must  be  either  death  or  transporta- 
tion for  life.  There  are  many  Sections  of 
the  Penal  Code  in  which  transportation  for 
life  is  mentioned  either  as  the  only  punish- 
ment, or  as  one  of  the  punishments  which 
may  be  awarded.  Sections  450,  459,  and 
468,  are  instances  of  Sections  which  give 
the  power  of  imprisoning  only  for  ten 
years,  but  at  the  same  lime  authorize  a  sub- 
stantive sentence  of  transportation  for  life. 
Therefore,  it  seems  to  me  that  there  is  a 
very  sufficient  reason  (quite  independently 
of  any  intention  to  prevent  the  Assistant 
Sessions  Judges  from  sentencing  to  trans- 
portation in  lieu  of  imprisonment)  why 
Section  22  of  the  Code  of  Criminal  Proce- 
dure should  specifically  name  transportation 
as  one  of  the  sentences  which  Courts  of 
Session  are  competent  to  pass.  I  see  no 
reason  to  suppose  it  was  intended  that  the 
power  of  sentencing  to  transportation  in  lieu 
of  imprisonment  for  a  term  not  exceeding 
seven  years  should  not,  under  the  provisions 
of  Section  59  of  the  Penal  Code,  be  exercised 
by  Assistant  Judges  in  Bombay. 

In  my  opinion,  in  every  case  in  which  the 
Court  passing  sentence  has  jurisdiction  to 
sentence  to  imprisonment  for  seven  years, 
the  Court  has  also  jurisdiction  under  Section 
59,  in  its  discretion,  to  pass  a  sentence  of 
transportation  for  seven  years. 

Jackson,  y. — 1  am  still  of  the  opinion  that 
1  expressed  in  referring  this  case  for  the 
consideration  of  a  Full  Bench,  and  in  which 
my  learned  colleague  Baboo  Dwarkanath 
Mitter  agreed. 

My  opinion  is  based  chiefly  upon  the  posi- 
tion that  the  Indian  Penal  Code  is  one  that 
deals  with  the  award  of  punishment,  and  the 
liability  of  the  offenders  to  such  punishment, 
while  the  Criminal  Procedure  Code  is  the 
one  which  indicates  the  Courts  which  are 
to  apply  these  provisions,  and  to  award  the 
several  degrees  of  punishment.  I  am  not 
aware  that  any  Section  of  the  Indian  Penal 
Code  expressly  defines,  or  in  any  way 
declares,  what  the  powers  of  any  particular 
Court  shall  be.  Section  53  details  the 
several  punishments  to  which  offenders  are 
liable  under  the  provisions  of  the  Code,  and 


they  are  specified  (i)  as  death,  (2)  transport- 
ation, (3)  penal  servitude,  (4)  imprisonment, 
which  is  of  two  descriptions,  rigorons  and 
simple,  (5  and  6)  forfeiture  and  fine.  Section 
59  declares  that  "  in  every  case  in  which 
an  offender  is  punishable  with  imprisonment 
for  a  term  of  seven  years  or  upwards,  it 
shall  be  competent  to  the  Court  which  sen- 
tences such  offender,  instead  of  awarding 
sentence  of  imprisonment,  to  sentence  the 
offender  to  transportation  for  a  term  not  less 
than  seven  years,"  that  is,  to  transportation 
not  less  than  seven  years,  and  not  exceed- 
ing the  term  which  by  this  Code  such  offender 
is  liable  to  imprisonnient.  I  do  not  under- 
stand by  that  Section  that  the  transportation 
to  be  awarded  in  lieu  of  imprisonment 
was  to  be  given  precisely  year  for  year,  but 
there  were  certain  limits  fixed,  namely,  that 
transportation  was  to  be  for  a  term  not  less 
than  seven  years,  and  not  exceeding  the 
term  for  which  the  offender  could  be  im- 
prisoned. 

It  is  useful  in  considering  the  effect 
of  this  Section,  perhaps,  to  refer  to  the 
Sections  of  the  original  Penal  Code  prepared 
by  the  Indian  Law  Commissioners.  By 
Section  43  of  that  Code,  the  Court  had  not 
the  power  to  commute  or  to  pass  sentence 
of  transportation  in  lieu  of  imprisonment,  but 
the  power  was  given  to  the  Government  of 
the  Presidency.  The  words  are,  "  In  every 
''  case  in  which  sentence  of  imprisonment 
"for  a  term  of  seven  years  or  upwards  has 
"  been  passed,  or  any  offender  who  is  not 
"  both  of  Asiatic  birth  and  of  Asiatic 
*'  blood,  it  shall  be  lawful  for  the  Govern- 
"  ment  of  the  Presidency  within  which  the 
"offender  has  been  sentenced,  at  any  time 
"  within  two  years  after  the  passing  of 
"  such  sentence,  to  commute  the  remaining 
"  imprisonment,  without  the  consent  of  ibe 
"  offender,  for  transportation  for  a  term  not 
"  exceeding  the  unexpired  term  of  im- 
"  prisonment,  to  which  may  be  added  pun- 
"  ishment  for  life,  or  for  any  term,  from  the 
"  territories  of  the  East  India  Company. " 
Apparently,  in  the  long  consideration  which 
the  Indian  Penal  Code  underwent  before 
it  passsd  into  law,  it  was  considered  that 
it  would  be  more  convenient  to  vest  the 
power  of  passing  sentence  of  transportation 
in  the  Court  which  tried  the  prisoner,  in- 
stead of  in  the  local  Government.  However, 
I  do  not  understand  that  change  in  the 
prov'sion  of  the  law  as  in  any  respect  im- 
porting any  power  as  granted  to  the  several 
Courts,  or  to  any  of  the  Courts,  which  they 
did    not    possess    under    the    law    which 
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expressly  regulated  those  powers.  I  am  will- 
ing to  construe  Section  59  either  strictly 
according  to  its  words,  or  by  what  appears 
to  me  to  be  a  reasonable  construction. 

It  seems  to  me  that,  if  that  Section  is  to  be 
construed  strictly  by  its  own  words,  as  I 
have  staled  in  my  minute  referring  this  case 
to  the  Full  Bench,  there  is  nothing  what- 
ever to  prevent  a  Magistrate  in  those  cases 
where  he  has  concurrent  jurisdiction  over 
an  offence  with  the  Court  of  Session,  and 
where  an  offender  might  «be  punished  with 
imprisonment  to  the  extent  of  seven  years, 
from  passing  under  this  Section  a  sentence 
of  transportation.  Nor,  of  course,  is  there 
annhing  to  prevent  an  Assistant  Sessions 
Judge  in  Bombay  from  passing  a  like  sen* 
tence.  This  consequence  is  avoided  in  the 
opinion  of  my  learned  brothers  by  stating 
that  the  Magistrate  has  no  authority  to  pass 
sentence  of  imprisonment  to  the  extent  of 
seven  years ;  but  then,  as  I  have  already 
stated,  it  appears  to  me  that  transportation 
is  not  to  be  given  in  lieu  of  imprisonment 
year  for  year,  but  the  law  distinctly  says 
that,  whenever  an  offender  is  punished 
with  imprisonment  of  seven  years  or  up- 
wards, it  shall  be  competent  to  the  Court 
which  sentences  such  offender,  whether  that 
be  a  Court  capable  of  awarding  seven  years' 
imprisonment  or  not,  to  sentence  that  of- 
fender to  transportation  for  a  term  of  not 
less  than  seven  years. 

Section  59  is  a  portion  of  the  Indian 
Penal  Code,  which  is  otherwise  called  Act 
XLV.  of  i860.  The  Criminal  Procedure 
Code  was  passed  in  the  year  1861.  It  may, 
therefore,  be  looked  upon  as  an  expression 
of  the  later  opinion  of  the  Legislature ;  and, 
if  the  provisions  of  these  two  laws  in  any 
respect  conflict,  I  presume  that  the  provi-. 
sions  of  the  later  law  must  prevail.  Now, 
Act  XV.  of  1862,  by  Section  3,  is  to  be 
taken  and  read  as  part  of  the  Code  of  Cri- 
minal Procedure.  I  understand  the  mean- 
ing of  that  to  be  that  the  several  parts  of 
the  Act  XV.  of  1862  are  to  be  taken  and 
inserted  in  their  appropriate  place  in*  the 
Code  of  Criminal  Procedure,  that  is  to  say, 
that  the  definition  of  the  status  and  powers 
of  the  officer  described  in  Section  i  of  that 
Act  is  to  be  put  in  its  appropriate  place 
in  the  22nd  Section  of  the  Procedure  Code. 
He  would  then  probably  take  place  after 
the  Court  of  Assistant  Sessions  Judge  in 
Bombay.  Reading,  then,  the  Courts  referred 
to  in  that  Section  in  the  order  in  which 
they  come,  we  find,  first,  the  Court  of  Ses- 


sion ;  next,  the  Assistant  Sessions  Judges  of 
the  Presidency  of  Bombay ;  thirdly,  the 
chief  officer  charged  with  the  executive  admi- 
nistration of  a  district  in  criminal  matters 
in  what  may  be  called  extra-Regulation 
Provinces. 

Section  22  says :  "  The  offences  men- 
tioned in  the  Schedule  annexed  to  this 
Act  shall,  subject  to  the  provision  con- 
tained in  the  third  explanatory  note  pre- 
fixed to  the  said  schedule,  be  triable  by  the 
Courts  specified  in  column  7  of  the  said 
schedule,  and  such  Courts  shall  be  compe- 
tent to  pass  sentence  in  respect  of  such 
offences  within  the  following  limits."  That 
I  understand  to  be  a  declaration  of  the 
powers  of  the  several  Courts,  implying 
that  the  Courts  specified  in  that  Section 
are  to  be  restricted  within  the  limits 
therein  prescribed. 

A  difficulty  arises  in  respect  of  certain 
cases  which  are  not  offences  under  the  Indian 
Penal  Code,  but  which  are  constituted  and 
rendered  punishable  by  later  Acts,  or  by 
special  or  local  laws.  That  difficulty  does 
not  occur  in  the  present  instance,  as  we  are 
dealing  with  a  case  which  is  comprised  in 
the  schedule  annexed  to  the  Code  of  Crimi- 
nal Procedure,  and  is,  therefore,  governed  by 
that  Section. 

And  then  I  understand  that  in  column 
7  of  the  said  Sohedule,  the  Court  of  the 
officer  described  in  Act  XV.  is  to  be 
inserted  in  every  place  where  a  Court  of 
Session  is  now  to  be  found,  except  in  cases 
where  the  offence  is  punishable  with  death. 
The  effect  of  that  would  be,  I  think,  that  in 
all  cases  the  particular  offences  would  be 
punishable  by  that  Court,  and  that  the 
limits  of  the  powers  of  that  Court  to  pass 
sentence  would  be  imprisonment  of  either 
description  for  a  term  not  exceeding  seven 
years,  including  such  solitary  confinement 
as  is  authorized  by  law,  or  fine,  or  both. 
I  find  myself  unable  to  understand  the  argu- 
ments which  propose  to  do  away  with  the 
effect  of  the  word  "  transportation '*  as  used 
in  the  22nd  Section  in  speaking  of  the  powers 
of  the  Court  of  Session.  Transportation, 
it  appears  to  me,  cannot  be  too  often 
stated,  is  a  separate  description  of  punish- 
ment within  the  competency  of  one  Court, 
and  one  Court  alone,  to  award,  namely,  the 
Court  of  Session,  and  that  Court  is,  it  seems 
to  me,  alone  authorized  by  law  to  award  that 
particular  punishment,  and,  therefore,  al- 
though, under  Section  59  of  the  Indian 
Penal  Code,  particular  offenders  are  made 
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liable  to  transportation,  that  must  be  governed 
by  the  Section  of  the  Criminal  Procedure 
Code  which  limits  the  power  of  the  Courts. 
It  appears  to  me,  then,  that,  taking  the  Penal 
Code  together  with  the  Code  of  Criminal 
Procedure,  it  must  be  presupposed  that  the 
Court  which  sentences  is  one  .which  is  bv 
law  enabled  to  pass  the  sentence  of  trans- 
portation. 

I,  therefore,  think  the  Court  of  the  Deputy 
Commissioner  was  not  competent  to  sentence 
the  prisoner  to  transportation,  and  that  the 
sentence  is  not  legal. 

Seton-Karr^  y.—  l  concur  with  my  bro- 
thers Hobhouse  and  Macpherson. 

The  position  and  duties  of  officers  in  Non- 
Regulation  Provinces,  vested  with  powers 
under  Act  XV.  of  1862,  may,  no  doubt, 
occasionally  appear  somewhat  anomalous, 
and  it  may  be  necessary  to  look  closely,  as 
in  this  instance,  into  the  exient  of  the  powers 
with  which  they  are  vested  by  law.  But. 
when  I  see  that,  by  Act  XV.  of  1862,  the 
Deputy  Commissioner  is  empowered  to  pass 
a  sentence  of  imprisonment  for  a  term  not 
exceeding  seven  years,  and  when  I  consider 
that  the  punishments  which  he  must  award 
must  be  substantially  the  punishments  of  the 
Penal  Code  which  he  administers,  I  can 
come  to  no  other  conclusion  than  that,  under 
Section  59  of  that  same  Penal  Code,  he  is 
empowered  to  pass  sentences  of  transporta- 
tion where  he  is  empowered,  as  he  un- 
doubtedly is,  to  pass  a  sentence  of  imprison- 
ment. 

In  this  view  I  have  only  to  say  that  I 
think  the  sentence  passed  by  the  Deputy 
Commissioner  of  Lohardugga  of  transporta- 
tion is  legal. 

Peacock^  C.  y, — I  concur  with  the  majority 
of  my  honorable  colleagues  in  thinking  that 
the  Deputy  Commissioner  in  this  case  had 
power  to  pass  sentence  of  seven  years'  trans- 
portation. His  powers  were  derived,  not 
under  the  provisions  of  Section  22  of  the 
Code  of  Criminal  Procedure,  but  under 
Section  i  of  Act  XV.  of  1862.  The  sub- 
stance of  that  Section  is  that,  whenever 
under  the  provisions  of  Section  445  of  the 
Code  of  Criminal  Procedure  the  Code  has 
been  or  shall  be  extended  to  any  purt  of  the 
territories  not  subject  to  the  general  regula- 
tions, it  shall  be  lawful  for  the  Governor- 
General  in  Council,  or  for  the  Local  Goverh- 
ment  of  such  territory,  to  vest  the  chief 
officer  charged  with  the  executive  administra- 


tion of  a  district  in  criminal  matters,  by 
whatever  designation  such  officer  is  called, 
with  power  to  try  all  offences  not  punishable 
with  death,  and,  under  the  provisions  of  the 
said  Code,  to  pass  sentence  of  imprisoDmeot 
of  either  description  for  a  term  not  exceed- 
ing seven  years,  including  such  solitary 
confinement  as  is  authorized  by  law,  or  fine, 
or  both.  And  by  Section  3 — "  This  Act 
shall  be  taken  and  read  as  part  of  the  Code 
of  Criminal  Procedure." 

I  assume  that,  ifhder  the  provisions  of  this 
Act,  the  Deputy  Commissioner  of  Lohardugga 
was  vested  with  the  power  to  pass  sentence  of 
imprisonment  of  either  description  for  a  term 
not  exceeding  seven  years.  Having  that 
power,  it  appears  to  me  that  Section  59  of  the 
Penal  Code  gave  him  the  power,  instead  of 
passing  sentence  of  imprisonment  for  seven 
yearns,  to  pass  sentence  of  transportation  for 
a  term  not  less  than  seven  years,  and  not 
exceeding  the  term  for  which  the  prisoner 
was  liable  to  imprisonment.  The  Penal 
Code  in  that  Section  not  only  enacted  what 
was  the  amount  of  punishment  for  particular 
offences,  but  it  vested  the  Court,  which  should 
senlenceAthe  offender,  with  power  to  award 
transportathin  of  not  less  than  seven  years, 
instead  of  'a^'arding  sentence  of  impri- 
sonment. It  \(ent  out  of  the  ordinary 
course  adopted  \  in  other  parts  of  the 
Code,  and,  instead  of  defining  the  punish- 
ment, gave  a  certain  power  to  the  Court, 
which  should  passNhe  sentence,  to  award 
a  different  kind  of  punishment  from  that 
specified  in  the  Code.\ 

My  honorable  colleague,  Mr.  Justice  Louis 
Jackson,  has  referred  touhe  Penal  Code  as  it 
was  originally  prepared  ^y  the  Law  Commia- 
sioners  for  the  purpose  of 'showing  that,  under 
that  Code  as  it  was  pretpared,  the  Court  had 
not  the  power  to  commiite  or  to  pass  sentence 
of  transportation  in  lieu  d^f  imprisonment,  but 
that  the  power  was  given  ipnly  to  the  Govern- 
ment of  the  Presidency!  He  points  that 
out  to  show  that,  under  tl^e  Penal  Code  as 
originally  prepared,  the  p<>wer  of  paiss'mg 
sentence  of  transportation  nQstead  opt  im- 
prisonment was  vesied  in  the  <G^ovdfmmtnt, 
and  not  in  the  Courts.  There  wBas  a  very 
good  reason  for  that,  and  for  the  a^leralioa 
which  took  place  in  the  Penal  CodS^when 
it  was  finally  settled.  At  the  time  whei^ihe 
Pennl  Code  was  prepared  by  the  Indian  ] 
Commissioners,  it  was  a  rule  of  the  Court 
Directors  of  the  East  India  Company  that 
no  native  should  be  sentenced  to  transport- 
ation for  a  period  less  than  for  life,  it  be« 
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ing  the  opinion  at  that  time  that  a  native  of 
India,  if  once  transported,  should  never  be 
allowed   to    return    to    this    country.     The 
Indian  Penal  Code,  as  prepared  by  the  Law 
Commissioners,  did  not  provide  transportation 
as  a  punishment  for  any  period  short  of  life, 
and  it  did  not  give  power  to  the  Government 
to  commute  ^  sentence  of  imprisonment  for 
seven  years  into  transportation,  except  in  cases 
where  the  prisoner  was  not  of  Asiatic  blood 
and  of  Asiatic  birth.     But,  when  the  Penal 
Code  came  to  be  altered,  a.  different  rule  wa$ 
thought  neqessary.     It  was  thought  reason- 
able that  natives  of  India  as  well  a$  Europeans 
and  others  should   be  sentenced  to  trans- 
portation for  periods  less  than  for  life,  ^nd 
that  the  reason  for  not  allowing  a  native, 
who  bad  once  been  transported,  to  return  to 
India,  no  longer  held  good,  and  therefore,  as 
the  Penal  Code  as  prepared  by  the  Indian  Law 
Commissioners  did  not  provide  transportation 
as  a  punishment  for  any  less  periud  than  for 
life,  it  was  thought  advisable,  when  the  Code 
was  altered^  to  enact  by  a  general  Clause  that 
in  all  cases  in  which  an  offender  should  be 
panishable  with  imprisonment  for  seven  years 
or  upwards,  the  Court  should  have  power  to 
sentence  him  to  transportation  instead  of  im- 
prisonment, provided  the  term  should  not  be 
less  than  seven  years,  and  should  not  exceed 
the  term  for  which  the  offender  should  be 
liable  to  imprisonment.     That  is  the  reason 
why  Section  59  was  introduced.     It  neces- 
sarily gave  power  to  a  Court  which  could 
sentence    a   prisoner   to    seven   years'    im- 
prisonment to  sentence  him  to  seven  years* 
transportation   in   lieu  of  it ;   but  it  never 
mtended  to  give  power  to  a   Court  which 
.  could    not    sentence    10    imprisonriient    for 
more    that    two    years    to    transport    for 
aeveo. 


It  appears  to  me  to  follow  that,  as  the 
Depaty  Commissioner  is  a  Court  which  has 
the  power  of  sentencing  to  imprisonment  fof 


seven  years,  he  has  power  to  sentjejace  to 
transportation  for  a  period  not  le^^  than, 
seven  years. 

It  is  said  that,  if  this  construction  be  put 
upon  Section  59,  then  in  every  case  in* 
which  a  Magistrate  tries  an  offence  punish-' 
able  with  seven  years'  imprisonment,  al»- 
though  that  Magistrate  could  not  sentence 
to  the  full  extent  of  imprisonment,  he  would 
have  the  power,  instead  of  sentencing  him 
to  two  years'  imprisonfbent,  to  sentence  him 
to  transportation  for  not  less  than  seven  years. 
It  appears  to  me  that  that  would  be  a  most 
unreasonable  and  forced  construction  of  Sec- 
tion 59,  and  that  such  a  construction  ought 
not  to  be  put  upon  it;  If  a  man  is  convicted 
before  a  Magistrate  of  an  offence,  i^hich  is 
made  punishable  by  the  Penal  Code  with 
seven  years'  imprisonment,  the  offender  i§ 
not  punishable  with  imprisonment  for  seven 
years;  because  upon  that  conviction  there 
is  no  one  competent  to  punish  him  with  seven 
years'  imprisonment,  a  Magistrate  not  having 
power  to  imprison  for  more  than  two  years. 
The  words  of  Section  59  are  "every  case 
in  which  an  offender  is  punishable,"  &c.,  not 
every  person  convicted  of  an  offence  which 
by  this  Code  is  punishable,  &c. 

The  meaning  of  the  Section  clearly  is.that^ 
where  the  prisoner  is  punishable  with  an 
imprisonment  for  a  term  of  seven  years,  it 
shall  be  competent  to  the  Court,  which,  bs^ 
power  to  sentence  him  to  that  punishment,  to 
sentence  him  to  transportation  instead  of  ini'- 
prisonment. 

In  this  view  of  the  case,  a  Magistrate 
would  not  have  power  to  transport.  It  never 
could  have  been  intended  to  give  power  to  a 
Court  which  has  not  power  to  sentence  to 
imprisonment  for  more  than  two  years  to 
transport  for  seven. 

It  would  not  lie  within  either  the  words  or 
the  spirit  of  the  Section. 
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Under  these  circumstances,  it  appears  to 
me  that  the  Deputy  Commissioner  had  the 
power  to  pass  sentence  of  transportation  for 
seven  years;  that  the  Judicial  Commissioner 
came  to  a  right  conclusion  in  telling  him 
that  he  had  that  power;  and  that  he  was 
right  in  passing  that  sentence.  Consequently, 
the  sentence  must  be  affirmed. 


The  1 8th  January  1868. 
Present : 

The  Hon'ble  A.  G.  Macpherson  and 
Dwarkanath  Milter,  Judges, 

Comalative  Sentences. 

Queen  versus  Radhakanth  Paul  and 
Rambehary  Dass  Mohunt. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Officiating  Sessions  Judge 
of  Midnapore,  on  a  charge  of  false 
evidence. 

Where  substantially  only  one  offence  has  been  com- 
mitted, and  the  acts  which  are  the  basis  of  a  itrisoner's 
conviction  on  one  charge  are  the  same  as  the  acts  which 
are  the  basis  of  his  conviction  in  another  charge, 
cumulative  sentences  upon  each  charge  should  not  be 
passed. 

Macpherson,  J, — We  think  that,  as  sub- 
stantially but  one  offence  was  com  milted, 
that  is  to  say,  as  the  acts  which  are  the 
basis  of  his  conviction  on  the  first  count  are 
the  same  as  the  acts  which  are  the  basis  of 
his  conviction  on  the  second  count,  but  one 
sentence  should  have  been  passed  upon  the 
prisoner  Rambehary.  We  therefore  set 
aside  the  sentence  of  3  years'  rigorous  im- 
prisonment on  the  second  count,  affirming 
the  sentence  of  7  years'  rigorous  imprison- 
ment upon  the  first  count. 

The  appeal  of  the  prisoner  Radhakant 
is  dismissed.  We  do  not  think  the  sentence 
of  7  years'  rigorous  imprisonment  upon  each 
of  the  prisoners  by  any  means  too  severe, 
considering  the  nature  oi  the  offence. 


The  3rd  February  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Breach  of  Contract—Section  490,  Penal  Code. 

Criminal  Revisional  Jurisdiction. 

Reference  yo  the  High  Court  under  Section 
434f  Code  of  Criminal  Procedure,  by  the 
Sessions  Judge  of  West  Burdwan. 

.Mr.  Sage  versus  Nirunjun  Chatterjee. 

Qu€Bre,  whether  the  words  "during  a  voyage  or  jour- 
ney'' in  Section  490  of  the  Penal  Code  do  not  limit  the 
offences  made  under  that  Section  to  offences  against 
travellers. 

That  Section,  however,  does  not  apply  to  a  contract 
to  place  the  defendant's  carts  at  the  complainant's 
disposal  for  a  specified  time  to  convey  a  thing  from 
where  he  pleases  to  where  he  pleases. 

Jackson,  J. — We  have  great  doubts 
wheiher  the  words  **  during  a  vovage  or 
journey*'  do  not  limit  the  offences  made 
punishable  under  Section  490  of  the  Indian 
Penal  Code  10  offences  against  travellers. 
Even,  however,  allowing  that  the  first  Clause 
of  the  Section  admits  of  a  wider  conslructioD. 
we  think  thai  the  contract  now  under  refer- 
ence does  not  come  within  it.     This  contract 

■ 

is  not  only  to  convey  the  complainant's  coal 
from  one  place  to  another  place,  but  to  place 
the  defendani's  carts  at  the  di^^posal  of  the 
complainant  for  two  years  to  convey  his  coal 
from  where  he  pleases  to  where  he  pleases. 
There  are  two  places  mentioned  in  the  con- 
tract as  those  fiom  which  the  carters  are  to 
convey  the  coal,  and  to  which  they  are  to  take 
it;  but  the  carieis  also  state  that  ihey  hiHi 
when  necessary,  convey  it  from  any  other 
place  to  any  other  place.  We  have  great 
doubts  also  whether  personal  semce  is  tbe 
issue  of  this  contract,  as  the  carters  do 
not  agree  personally  to  convey  the  coal,  but 
to  "  cause"  it  to  be  conveved. 

We  think  we  ought  not,  therefore,  to  in- 
terfere in  this  case. 
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The  3rd  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Kbgfistrate— Collector— Offence  ag^ainst  Public 
Senrant— Section  x68,  Code  of  Criminal  Pro- 
cedure. 

Criminal  Revisional  Jurisdiction. 

Revision  of  Proceedings  under  Sections  404 
and  -^05,  Code  of  Criminal  Procedure, 

Nehal  Mahtee,  Prisoner. 

A  Collector,  who  entertains  a  charge  under  Section 
16$  of  the  Code  of  Criminal  Procedure  of  an  offence 
against  any  Court  or  public  servant,  should  not  try  the 
case  himself  as  Magistrate,  nor,  unless  under  very 
exceptional  cases,  give  evidence  as  a  witness  before 
himself  as  Magistrate. 

Kemp,  J, — We  think  that,  as  a  general 
rule,  it  is  very  objectionable  for  the  same 
officer  who  entertains  a  charge,  under  Section 
168  of  the  Code  of  Criminal  Procedure, 
of  an  offence  against  any  Court  or  public 
servant,  to  make  over  such  case  for  trial 
to  himself  as  Magistrate.  There  may  be 
cases  in  which  such  a  course  of  procedure 
could  not  be  avoided.  We  have  not  been 
shewn  that,  in  this  instance,  there  was  not 
*•  any  Magistrate  "  having  power  to  try  the 
case  under  Section  171. 

We  also  think  it  was  very  objectionable 
In  the  Magistrate,  in  his  capacity  of  Col- 
lector, giving  his  evidence  as  a  witness 
before  himself  as  Magistrate.  There  might 
be  exceptional  cases  in  which  such  a  pro- 
cedure would  be  necessary,  but  they  must 
be  of  very  rare  occurrence. 

We  think  there  was  nothing  illegal  in  the 
proceedings  of  the  Magistrate,  thou^^h  we 
are  clearly  of  opinion  that  he  did  not  act 
discreetlv. 

The  prisoner  we  hold  to  have  been  ac- 
quitted by  the  Judge,  and  we,  therefore, 
caujiot  interfere  further  in,  the  case. 


The  3rd  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Mas^istrate's  duty— Confiscation— Sections  131 
&  132,  Act  XXV.  of  z86z. 

Reference  to  the  High  Court  under  Section 
434  of^^^  Code  of  Criminal  Procedure. 

Behary  Shaha  versus  Nubby  Khan  and 

others. 

The  procedure  prescribed  in  Sections  131  &  139  of 
Act  XXV.  of  1861  must  be  followed  before  an  order  con- 
fiscating property  is  nnade. 

Case. — The  petitioner  brought  a  charge  of 
the  theft  of  tobacco,  &c.,  against  the  defendant 
Nubbv  Khan  and  others.  The  police  reported 
that  they  found  in  the  possession  of  the  latter 
a  few  bundles  of  tobacco  and  certain  other 
articles,  and  forwarded  the  same  as  stolen 
property  to  the  Deputy  Magistrate  of  Peroze- 
pore.  In  course  of  the  trial  of  the  case  the 
Deputy  Magistrate,  Moulvy  Abdool  Kur- 
reem,  considered  that  the  charge  was  not 
satisfactorily  proved.  He  discharged  the 
defendants,  released  and  returned  to  them 
a  portion  of  the  property,  and  ordered  the 
confiscation  of  the  remainder. 

It  appears  that  the  order  of  confiscation 
was  irregular,  inasmuch  as  the  Procedure 
prescribed  in  Sections  131  and  132  of  Act 
XXV.  of  1 86 1  was  not  adopted,  and  I  think 
it  should  be  reversed. 

The  Deputy  Magistrate  was  called  upon 
for  an  explanation  He  has  merely  in  reply 
stated  that  it  was  not  established  to  his 
satisfaction  that  the  property  belonged  to 
the  plaintiff;  that  the  defendants  laid  no 
claim  to  the  same  ;  and  that  he,  therefore,  at 
once  ordered  its  confiscation. 

Judgment  of  the  high  Court. 

Kemp,  J. — We  think  that  the  view  taken 
by  the  Sessions  Judge  is  correct.  The  order 
of  the  Deputy  Magistrate  of  Perozepore* 
confiscating  the  properly,  is  reversed.  He 
will  proceed  under  Sections  131  and  133  of 
the  Code  of  Criminal  Piocedure. 
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The  8th  February  1B68. 

■Present  : 

The  Hon'ble  W.  S,  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Charge — Amendment— False  Evidence. 

XTrittiinal  Appellate  Jtrri^diction. 

Queen  versus  Feojdar  Roy,  Appellant. 

Committed  by  the  Joint  Magistrate^  and  tried 
hy  the  Sessions  Judge  of  Sarun^  on  a 
charge  0/ giving  false  evidence  in  a  judicial 
proceeding. 

In  framingf  a  charge  for  p'vinp  false  evidence  under 
Section  193  of  the  Penal  C'ode,  the  charere  should  be 
bredse,  and  wlicre  the  accused  is  charjyed  unth  gfivingr 
JalseeTidepceon  three  different  ocrasions,  each  occasion 
should  form  the  subject  of  a  distinct  head  in  the  charjje. 

Amendments  in  a  charge  oug^ht  to  be  made  formally, 
and  should  appear  on  the  face  of  the  record. 

.  Macpherson^  J, — We  think  that  this  con- 
viaion  ought  to  be  quashed,  by  reason  of 
the  inaccurate  and  careless  manner  in 
which  the  proceedings  against  the  prisoner 
have  been  conducted. 

.  The  prisoner  was  comtnitted  by  the 
Officiaiting  Joint  Magistrate  for  trial  at  the 
Sessions  upcci  the  following  charge  : — 

r28th  August  i867> 
"That  he  on  or  about  the  <  14th  January  i859» 

{  2nd  Februar)' 1867, 
"at  Ghupra,  intentionally  gave  false  evi- 
"  dence  in  a  stage  of  a  judicial  proceeding, 
**  before  a  Deputy  Collector  or  Collector, 
" — for  that  he  deposed  :  (i)  that  he  held 
"certain  18  beegahs  of  land  from  the  time 
"  of  his  ancestors  by  jumma-bundee  papers, 
^  and  not  on  a  lease  for  a  term ;  (2)  that  he 
"held  by  a  lease  on  unstamped  paper  Sal 
''ha  Sal\  (3)  that  he  held  the  land  by 
'Mease  of  1265,  of  Jenayut  Lai  and  others, 
"dated  26th  Bhadur  1265  F.,  the  truth  be- 
"ing  that  he  held  by  a  lease  of  Bhadur 
"1265  F,  for  a  term  of  9  years,  and  that 
"he  has  thereby  committed  an  offence 
"punishable  under  Section  193,  Indian 
"  Penal  Code,  and  within  the  cognizance  of 
"  a  Court  of  SessioTi.'* 

This  charge  is  manifestly  insuflicient,  and 
hot  in  accordance  with  the  provisions  of 
thapter  XIII.  of  the  Criminal  Procedure 
Code,  on  account  of  its  vagueness.  Three 
flisiinct  offences,  falling  within  Section  193 
bf  the  Penal  Code,  are  apparently  intended  to 
be  charged.    Each  head  of  charge  ought 'to 


have  been  complete  in  "itselif,  and  ought  to 
have  stated  in  the  course  of  what  judicial 
proceeding,  and  on  or  about  what  date,  and  in 
what  manner,  the  false  evidence  was  given. 
It  is  manifestly  unfair  to  a  prisoner  to  charge 
him  with  giving  false  evidence  in  one  'or 
other  of  three  ways  on  the  28th  of  August 
1867,  or  the  24th  of  January  1859,  or  the 
2nd  February  1867,  and  in  the  course  of  "a 
judicial  proceeding  before  a  Cepnty  CH- 
lector,  or  a  Collectofr."  A  priBone'r  ^  witi- 
le>i  to  be  told  with  reasonable  precision 
what  it  is  that  is  alleged  by  the  prosecution 
to  constitute  the  offence  with  which  be  is 
charge  J. 

In  the  calendar  of  prisoners  committed 
fcTT  trial  at  the  Sessions,  imdeV  the  heaclSDg, 
*'  Abstract  oC  charge,  offence  charged.,  and 
*•  date  of  occurrence,"  is  the  following 
•*  eijlry  :  Intentionally  giving  false  evidence 
**  in  a  stage  of  a  judicial  prt>ceeding,  loth 
'*  September  1867." 

This  date,  it  is  to  be  observed,  is  neither 
the  "date  of  the  occurrence,"  nor  is  II  die 
date  of  the  commitment,  nor  is  it,  so  far  as 
we  know,  any  other  date  in  any  way  ^late^a^ 
or  relating  to  the  case.  It  is  evidentif  a 
wrong  entry. 

We  then  find  that  immediately  below  the 
date  **  loth  September  1867,"  is  written  the 
following :  "  In  a  suit  under  Act  X.  of  i859f 
*'  for  ejectment  of  Foujdar  from  18  beegahsj 
''  he  denied  that  he  held  the  same  by  a  Tease 
"  for  a  term  of  9  vears  only,  although  it  is 
"well  proved  that  he  did  so  hold  the  land  by 
"  such  lease  as  aforesaid.  The  several 
"  documents  filed  show  that  it  was  not  till 
"  the  term  of  the  lease  was  expiring  that  he 
"began  to  make  his  various  statements  to 
"  the  effct  that  he  had  held  from  the  time 
"of  his  ancestors,  and  that  he  had  two 
"  leases  without  any  express  term — ^both  of 
"  which  he  states  are  lost.  The  9  yeSirs' 
''  lease  is  proved  by  the  witnesses,  and  it  is 
"  proved  by  the  documents  filed  that  he 
'  admitted  on  two  occasions  holding  by  a 
"lease  of  1265." 

On  the  margin  of  this  entry  the  Judge 
has  written  with  his  own  hand — "  The 
"  Court,  concurring  with  the  Assessors,  liads 
'*  the  prisoner  guilty,  and  directs  that  he 
"  be,"  &c. 

At  the  commencement  of  his  record  of 
the  proceedings  at  the  trial,  the  Judge  sim- 
ply records  that  the  crime  charged  is 
"giving  false  evidence  in  a  stage  of  a  judi- 
"  cial  proceeding,  Section  193,  Indian  Penal 


Ms.] 


Criminal 


THK   WEEKLY   REPORTER. 


JluUngs, 


15 


^*'Code,*'  and  the  same  words  are  used  by 
hio)  in  his  formal  finding. 

From  these  proceedings  It  Is  qiiite  imp<>S- 
sible  to  say  on  what  particular  charge  the 
prisoner  was  tried,  and  of  what  particular 
offence  he  has  been  convicted.  The  charge 
on  which  he  was  committed  by  the  Magis- 
trate contained  three  distinct  heads.  If  the 
prisoner  was  tried  on  that  charge,  the  trial 
should  have  been  conducted  with  reference  to 
the  several  heads  of  the  charge,  and  each  head 
should  have  been  disposed  of  by  itself.  If,  on 
the  other  hand,  the  prisoner  was  tried  on  an 
amended  charge,  the  amendment  ought  to 
have  been  made  formally,  and  should  appear 
upon  the  face  of  the  record. 

It  is  dear  to  us  from  the  Judge's  own 
judgment  that  tie  deaU  with  the  case  in  the 
most  vague  and  indefinite  manner,  ^d 
quite  iQst  sight  of  the  specific  charges  upon 
which  the  prisoner  was  being  tried.  We  are 
of  opinion  that  the  prisoner  had  not  a  fair 
and  proper  trikl ;  that  ht  has  befeA  pre- 
judiced by  the  defective  manner  in  which  the 
case  has  been  conducted ;  and  that  the 
conviction  should  be  quashed,  and  the 
prisoner  released. 


The  I  ith  Ftebruary  tS6S. 

Prtstnt : 

The  Hon'Wc  F.  B.  Kemp  and  E.  Jackson, 

Trialr— Magistrate's  Dubr— Section  950  atid 
Chapter  XIV.,  Code  of  Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 

Pfference  to  the  High  Court,  under  Section 
434  ^f  '^^   Code  of  Criminal  Procedure, 
hy    the     Officiating     Sessions    Judge    of 
Moorshedabad. 

Godnath  Mundie 

versus 

Troylocko  Chuckerbuliy  and  others. 

_  ^  Deputy  Magistrate  has  110  Autl^rttv  to  acquit  a 
pnscmer  of  ao  olmce  under  Coaptet  XkV.  of  the  Code 


of  Criminal  ProceduVe  for  whfch  he  had  not  regularly 
pot  him  upon  his  trTal.  He  must  proceed  agreeably  to 
section  250  of  that  Code. 

Caj^.-=-CERTAiN  residents  of  Koyah  com- 
plained before  the  Deputy  Magistrate,  Mr. 
Cosserat,  that  some  villagers  of  Poch-Kamani 
had  cut  and  carried  off  crops  which  they 
(the  complainants)  had  shown. 

The  Deputy  Magistrate  having  taken 
the  evidence  oif  the  complainants,  and 
without  going  further  into  the  case,  or 
framrng  any  charge  ai^ainfet  the  villagers  of 
Poch-Kamani.  recorded  the  following  ordfer: 
"  This  is  a  specific  charge  against  the  d^'- 
fendants  of  unlawful  assembly  under  Sec- 
tion 144,  but  the  'evidence,  so  far  aS  'il  has 
been  taken^  is  clearly  against  such  ft  con- 
clusion. I  cannot  credit  that  there  was 
any  unlawful  assembly.  The  fact  that 
the  dhan  has  been  cut  away  may  or  may  not 
be  true,  but  with  that  fact  alone  the  Court 
has  nothing  to  do,  when  the  specific  charge 
is  unfounded.  There  might  be  circum- 
stances under  which  defendants  believed 
themselves  entitled  to  the  dhans,  and 
various  other  questions  might  arise.  At.  most 
under  the  circumstances  a  charge  of  cri- 
minal trespass  might  be  brought  and  proved, 
but  the  petition  presented,  with  the  purport 
of  the  evidence  given  by  the  prosecutor, 
makes  it  unfair  to  the  defendants  that 
the  Court  should  frame  this  charge  of  its 
own  accord.  I,  therefore,  dismiss  the  case 
of  unlawful  Assembly,  ^nd  acquit  the  prisoner 
on  this  count." 

When  this  order  was  first  brought  to 
my  notice,  desiring  to  avoid  the  necessity  fot 
a  reference  to  the  High  Court,  I  informed  the 
pleader  for  the  complainants  that,  as  the 
case  fell  under  Chapter  XIV.  of  the  Cod6 
of  Criminal  Procedure,  and  there  had  been 
no  acquittal  of  the  accdsed,  since  nochatge 
had  been  drawn  up,  he  might  obtain  what 
he  sought  for — a  fresh  trial — if  he  mov)ed 
the  Joint  Magistrate  to  re-open  and  hear 
his  complaint. 

The  Joint  Magistrate,  though  he  disap- 
proves  of  the  Deputy  Magistrate's  order 
and  proceedings,  considered  that.  Without 
an  order  from  the  High  Court  reversing 
the  beputy  Magistrate's  order,  no  further 
proceedings  could  be  t^ken  by  him. 

I  submit  that  the  Deputy  Magistrate's 
order  is  contrary  to  law,  because  it  is  not 
for  a  Magistrate  to  consider  what  specific 
charge  may  or  may  not  be  made  by  an 
ignorant    person    seeking    redress    in    t&e 
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Criminal  Courts.  It  is  rather  for  a  Magis-^ 
traie  in  a  case  tried  under  Chapter  XIV. 
to  take  the  evidence  of  the  complainant  and 
his  witnesses,  and,  if  necessary,  to  examine 
the  accused,  and  then,  applying  the  law  to 
the  criminal  acts  of  the  commission  of 
which  he  may  find  that  there  is  primA  facie 
evidence,  to  frame  charges,  and  to  call  upon 
the  accused  to  plead  thereto,  and  to  enter  into 
a  defence.  This  seems  t )  me  to  be  the  mean- 
ing of  Section  250  of  the  Code  of  Criminal 
Procedure. 

I  submit,  further,  that  the  Joint  Magistrate 
is  in  error,  because  there  has  been  no  formal 
acquittal,  since  the  accused  has  not  pleaded 
to  any  charge  drawn  up  under  Section  205, 
and  that,  therefore,  he  was  competent  to 
hold  the  trial  (see  3  W.  R.  23,  Criminal 
Letters,  and  the  case  of  Reg.  versus  R.  SheriflF, 
6  Weekly  Reporter  13). 

Judgment  of  the  High  Court. 

Jack&on,  J, — The  Deputy  Magistrate  had 
no  authority  to  acquit  prisoners  of  any 
offence  for  which  he  had  not  regularly  put 
them  upon  their  trial.  His  order  of  acquit- 
tal is  therefore  illegal,  and  must  be  set  aside. 

As  the  charge  has  been  renewed  before 
the  Joint  Magistrate,  that  officer  will  take 
it  up,  and  proceed  to  the  trial  of  it. 


The  nth  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Security  to  keep  the  peace — Magistrate's  Duty. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  Dinagepore  under  Section  ^34  oj 
the  'lode  of  Criminal  Procedure, 

Kalipershad  Sirdar,  on  behalf  of  Moharanee 
Sham  Mohinee,  versus  Fuft-h  Chund  D.iss 
and  others,  on  the  pan  of  Puddomonee 
and  Juggadumba  Dasse. 

Notice  to  show  cause  why  security  should  not  be 
demanded  must  be  se-ved  beu»re  a  Magistrate  can  pass 
orders  requiring  security  to  keep  the  peace. 

Jackson,  J, — The  Magistrate's  orHer  di- 
reciif>g  R.ince  Sham  IMohmee  to  find  security 
to  keep  the  peace,  to  ihe  amount  of  500 
rupees,    for    one  year,   is,  as    the   Sessions 


Judge  states,  illegal,  as  no  notice  vas 
previously  served  upon  her  to  appear  and 
shew  case  why  security  should  not  be 
demanded  from  her. 

The  Magistrate's  order  must  be  reversed. 
He  is  at  liberty  to  lake  funher  proceedings 
in  the  matter  if  he  desires. 


The  1 2th  February  1868. 

Present : 

The  Hon'ble  L.  S.  Jackson  and 
Dwarkanath  Milter,  Judges, 

Evidence  — Admission  —Persuasion  —  PoUce  — 
Section  412,  Penal  Code— Sections  146  and 
150,  Code  of  Criminal  Procedure. 

Bish 00  Man j  ee,  Appellant, 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Midnapore^  on  a 
charge  of  dishonestly  retaining  stolen 
property  with  guilty  knowledge. 


An  admission  obtained  from  a  prisoner  by 
sion  and  promises  of  immunity  by  the  Police 
not  to  be  received  in  evidence,  as  beingr  in  direct 
travention  of  Section  146,  Code  of  Criminal  Procedars* 

The  deposition  of  the  Police  Officer,  moreover,  should 
be  taken  before  the  admission  can  at  all  be  used 
against  the  prisoner,  under  Section  150,  Code  ol 
Criminal  Procedure. 

It  must  be  proved  that  the  prisoner  received  or 
retained  plundered  property  knowing-  it  to  be  plundcfcd 
property,  before  he  can  be  convicted  under  Section  412 
of  the  Penal  Code. 

Mifter,  J, — I  am  of  opinion  that  the 
conviction  in  this  case  cannot  s^and.  The 
only  evidence  against  the  prisoner  consists 
of  the  depositions  of  J" »geshur  Bhuttacharjee» 
witness  No.  4  for  the  prosecution.  This 
w'tness  deno-es  that,  after  the  arrest  of  the 
pri«Mier  by  the  Police,  the  M<'On>hee  or 
Sub  Inspector  "  persua<ied  him  to  confess,  till 
midnight,  telling  him  there  was  no  fear,  ami 
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diat  he  would  get  him  ofiE  if  he  did  confess  ;"  \ 
that  thereupon  the  prisoner  took  tlie 
Moonshee  out  to  a  jungle  about  4  or  ^oo  hats 
off,  and  gave  up  from  below  the  earth  "  cer- 
tain articles  that  have  been  proved  to  be  the 
property  of  the  prosecutor  Ram  Gobind ;" 
that  the  prisoner  said  that  "  Tara  Noina, 
Khetra,  Judisteer,  had  smoked  at  his 
house  after  having  committed  a  dacoiiy, 
and  had  said,  *  It  is  morning,  we  cannot  lake 
away  this  properly,  let  us  bury  it  here,  and 
we  will  Uke  it  away  the  next  day'  '*  Now, 
it  is  clear  that  the  Sub-In«pector  had  acted 
contrary  to  the  provisions  of  Section  146  of 
the  Code  of  Criminal  Procedure  in  persuading 
the  prisoner  to  make  any  such  disclosure ; 
and  it  is,  therefore,  a  matter  for  serious  con- 
sideration whether  the  statement  made  by 
the  prisoner  before  that  officer  can  be  re- 
ceived as  evidence  against  him.  It  is  also 
to  be  regretted  that  the  Court  below  did  4iot 
examine  the  Sub-Inspector  himself,  so  as  to 
enable  this  Court  to  ascertain  how  far  the 
disclosures  made  by  the  prisoner  could  be 
used  as  evidence  against  him,  under  the 
provisions  of  Section  150  of  the  Criminal 
Procedure  Code.  But,  even  if  all  these  ob- 
jections were  waived,  I  am  of  opinion  thai 
the  depositions  of  the  above-named  witness 
were  not  sufficient  to  warrant  the  conviction 
complained  of  by  the  prisoner. 

The    statement    made    by    the    prisoner 
before  the  Sub-Inspector  must  be  taken  in 
its    integrity.    That   the    prisoner   was   ac- 
quainted with  the  place  where  the  plundered 
articles  were  buried  might  be  conceded;  but  it 
most  also  be  borne  in  mind  that  he  qualitied 
his  admission  of  that  knowledge  by  statmg 
that  they  were  buried  there  by  1  ara  and  Uiree 
other  persons,  who  had  obtained  those  articles 
by  dacoity,   and   who  intended   to   remove 
them  for  their  own  use  afterwards  at  their  own 
convenience.    Such  being  the  case,  there  is  na 
evidence  to  prove  that  the  prisoner  **  received  ' 
or  ••  retained  "  the  plundered  articles  so  as  to 
be  guilty  of  the  offence  desciibed  in  Section 
412  of  the  Indian  Penal  Code,  ot  which  he 
has  been  convicted   by    the  Court  below. 
The   Sessions   Judge   has   merely   conhnea 
himseh  10  the  question  ot  guitiy  knowievige  ; 
but  there  was  another  question,  and  a  pre- 
liminary  one.    namely,    wheiner   iheie    \\a» 
such  a  rece  pt  or  retention  ot  the  plundered 
articles  by  me  prisoner  as  would  constitute 
the  criminal  aci  itself  10  winch  the  guilty 
knowledge  was  to  be   attached.     The   pii- 
soner    might    have    known    that    the    aiii- 
cles  in  question  were  obtained  by  dacoity, 
bat  there  is  literally  aothing  to  show  that 


he  had  concealed  them  on  the  spot  where 
they  were  discovered,  or  that  he  had 
dealt  with  them  in  any  other  manner. 
The  mere  fact  that  those  articles  were 
kept  concealed  in  a  jungle  adjacent  to 
his  house  is  not  sufficient  to  fix  him 
with  the  act  of  that  concealment ;  and,  if  his 
own  statement  regarding  his  knowledge  of 
that  concealment  is  10  be  used  against  him, 
the  whole  of  that  statement  must  be  taken 
together,  and  the  Court  cannot,  therefore, 
overlook  either  the  mode  in  which  that 
knowledge  was  alleged  to  have  been  ac- 
quired by  him,  or  ihe  allegation  that  the 
concealment  itself  was  the  act  of  other 
persons  who  had  as  much  access  to  the  jungle 
as  the  prisoner  or  any  body  else.  For 
these  reasons,  and  there  being  no  other 
evidence  to  support  the  prosecution,  I 
would  acquit  the  prisoner.  The  case  must 
be  laid  before  a  second  Judge. 

Jacksony  J. — I  concur  in  thinking  that 
the  conviction  must  be  set  aside. 

Section  150,  Code  of  Criminal  Procedure, 
declares  that,  when  any  tact  is  deposed  to 
by  a  Police  Officer  as  discovered  by  him 
in  consequence  of  information  received 
from  a  person  accused  of  any  offence,  so 
much  of  such  information  as  relates  dis- 
linctly  to  the  fact  discovered  by  it  may 
be  received  in  evidence. 

This  provision  would  not  render  admis- 
sible in  evidence  any  statement  made  to  a 
Police  Officer  by  a  peri^on  accused  otherwise 
ihan  as  connected  with  a  fact  deposed  to 
by  the  Police  Officer  himself. 

In  this  case  it  appears  that  the  Police 
Officer,  to  whom  the  statement  was  made, 
was  not  examined  at  all ;  and,  therefore,  it 
seems  that  the  admission,  so  far  as  it  was 
an  admission,  is  not  taken  out  of  the  general 
terms  of  Section  148,  which  exclude  such 
admissions  generally. 

But  I  also  think  that  the  admission  ought 
not  to  have  been  received  in  consequence 
of  its  appealing  to  have  been  obtained  by  the 
Police  Officer  by  per&uasion  and  pioini>es  of 
iininuniiy  in  direci  contraveniiiin  of  Section 
146,  Code  ot  Criminal  Procedure.  I  iliink 
the  proini>e  ihat  '*he  would  get  the  prisoner 
off"  is  clearly  a  promise  aiiu  an  inducement 
of  ihe  kind  contempiaitd  by  the  Section. 

This  being  so,  there  remains  no  evidence 
against  the  prisoner,  and  1  think  the  convic- 
tion must  be  reversed,  and  he  must  be  re- 
leased. 
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The  17th  February  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges  : 

Prpc^^ure— Breach  of  tJ^e  pe^cer-Appea^ 

lUfertnu  to  the  High  Courts  under  Section 
424  Oif  the.  Code  of  Criminal  Procedure, 
by  the  Sessions  Judge  of  Rajshahye. 

Emam  AH  versus  Sudderuddeen  and  others. 


l^hat  a  Magistrate  has  acted  without  proper  discretion 
in  ordering  a  prdsecution  is  no  ground  for  feversing  hfs 
order. 

Where  a  Magistrate  thinks  that  the  acts  of  the 
accused  are  likely  to.Iea^  to  z,  breach  of  the  peace,  and 
their  statements  as  to  possession  of  land  are  false,  he 
ma^  proceed  to.  try  whether  the  accused  should  not  be 
charged  with  unlawful  asserr^bly. 

The  directions  of  the  law  as  to  appeals  from  orders 
a^nd  appeals.fnom  acjitences  are  distipct. 


Jackson^  y. — Wk  have  perused  the 
Sessions  Judge's  letter  of  reference  and  the 
records  of  the  case,  and  have  heard  counsel 
on  behalf'  of  the  parlies  sentenced  by  the 
Magistrate.  The  conclusion  we  have  ar- 
rived at  is,  that  the  sentence  and  order  pass- 
ed l?y.  the  Magis^Ua^e  op.  ej^pU.  def^d^nt  Js 
not  in  a,ny.  way  illegal.  The,  3^siQi^s 
Judge  considers  tb^i  the  ^agi3trate  aci^d 
without,  proper  discretion  in  directing,  a  pro- 
secution. This,  bpvv'cver,  \voulfi  be  no 
ground  for  reversing  his  orders.  It  would 
not  make  the  orders  illegal.  In.  reality 
there  is  a  difference  of  opinion  between 
the  Sessions  Judge  and  the  Magistrate,  as 
to  whether  the  offence  of  the  prisoner  was 
a  light  matter  or  a  very  serious  one.  The 
Magistrate  thought  that  the  acts  of'  the  ac- 
cused were  such  as  might  have  led  to  ver}* 
serious  breacl^  of  t^e  peape,  and.  he  h^d<  as- 
certained, on  the.iupst  satisfactory  evidence, 
that  the  statements  of  the  accused  as  to 
their  possession  of.  the  land  were  utterly 
false;.  We  do  not  no  agjee  with  the  Sesjiions 
Judge  that,  under  such  circumstances,  the 
Magj$trate  should  have  taken  measvirfis  to 
decidp^  under  Section  31S  of  the  Criminal 
ProcedprjB  Code,  \\iiich  parly  was  in  pos- 
session, and  not  have  proceeded  to  try  whe- 
ther the  accused  should  not  be  charged  with 
Ufegal  assembly.  The  Magistrate  had  ground 
for  proceeding  with  the  trial  of  that  charge, 


and  there  is  evidenqe  to  support  ibe  convic- 
tion, both  under  the  offence  of  illegal  assembly 
^nd  criminal  trespass.'    There,  is  sufficient 

f round  also  for  the  orders  passed  bj*  tte 
.  iagistraie  under  Sections  280  and  287  of 
the  Criminal  Procedure  Code.  We  are  xn-r 
clined  also  to  agree  with  the  Magistrate  that 
the   acts  of  the*  accused   were   of  a   more 

Jerious  criminal  nature  than  the  Sessions 
udge  appears  to  hold,  and  that  their  acts,  if 
opposed  by  the  opposite  side,  might  have  led 
\6.  violent  affrays,  arid  possibly  loss  of  life. 

It  has  been  further  argued  before  us  that 
the.  prisoners  in,  this  case  had  a  right  of  ap- 
peal to  the  Sessions  Judge,  because  there 
was  an  order  for  recognizances  and  securi- 
ty added  on  to  the  sentence  of  one  month's 
iipprjsonment.  But  we  think  the  appeal 
c^nnQt  be  allowed,  as  there  is  no  appeal  from 
the  orders,  and  no  appeal  from  the  sentence, 
and  the  directions  of  the  law  as  to  appeals 
froiq  orders  s^nd  appeals  from  sentences  are 
quite  distinct. 

On  the  wl^ole,  we  think,  we  ought  not  to 
interfere  wiih  the  sentence  and  orders  passed 
by.  the  Magistrate. 


The  17th  February  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

AftJQCyjI.  of  i86Qh-Certificate— TiUe-SecttQn 
^9,  CodA  of  CrimixuU  ProcedMTje. 

Criminal  Revisional  Jurisdiction. 
ObUashery  Oebia  and  another,  Pttiti^ners. 

A  certificate  und^r  Act  XXVll.  of  i860  simply  exn 
powers  the  person  to  whom  it  is  granted  to  demand  and 
receive  the  debts  due  to  the  deceased,  and  is  in  no  m-ay 
a,  determination  of  a  compi^nt  Civil  Court  of  the  ri^'t 
of  such  person  to  possession,  of  land  under  aitachmeat 
under  Sectron  319  of  the  Code  of  Crrminal  Procedure. 

Jackson^  J, — Wk  have  heard  the  pleader 
for  the  applicant,  and  are  of  opinion  that 
the  order  of  the  Deputy  Magistrate  is  Hlega] 
and  must  be  set  aside. 

The  property  in  dispute  was  attached 
under  the  provisions  of  Section  319  of  the 
Code  of  Criminal  Procedure,  the  Magistrate 
not  being  able  to  satisfy  himself  as  to 
which  person  was  in  possession  of  the  sol^* 
ject  of  dispute.  The  parties  were  referred  to 
the  Civil  Court  for  the  determination  of 
their  rights,  that  is  to  say,  who  *'  ought  to 
be  in  possession"? 
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Subsequently,  one  of  the  contending  par- 
ties produced  a  certificate  under  the  pro- 
visions of  Act  XXVII.  of  i860,  and,  on  the 
strength  of  this,  the  Deputy  Magistrate 
withdrew  the  attachment,  and  made  over 
the  property  to  the  party  filing  the  certi- 
ficate. We  may  observe  that  the  said  cer- 
tificate has  subsequently  been  suspended 
by  the  decision  of  this  Court  in  appeals 
Nos.  294  and  296  of  1867,  dated  23rd 
August  1867.  Act  XXVII.  of  i860  was 
passed  to  consolidate  and  amend  certain  Acts 
then  in  force,  which  provided  for  the  greater 
security  of  persons  paying  to  the  represent- 
atives of  deceased  parties  debts  payable 
in  respect  of  the  estates  of  those  deceased 
parties.  The  Act  simply  enacts  that  the 
party  receiving  the  certificate  has  a  legal 
title  to  demand  and  receive  such  debts. 

The  certificate  in  no  way  is  a  determina- 
tion of  a  competent  Civil  Court  of  the 
rights  of  the  parties  to  possession. 

The  order  of  the  Deputy  Magistrate 
is  quashed.  The  attachment  will  revive,  and 
the  property  remain  under  attachment 
until  the  rights  of  the  parties  are  determined, 
under  the  provisions  of  Section  319  of  the 
Code  of  Criminal  Procedure. 


The  29th  February  1868. 


Present : 


The  Hon'ble  L.  S.  Jackson,  ^udge. 

Copies  of  judgments  for  prisoners  who  appeal 

Ram  Chunder  Mundle,  AppeUani. 

Committed  by  the  Magistrate,  and  tried 
by  the  Sessions  Judge  of  Nuddea,  on  a 
charge  of  intentionally  giving  false 
evidence. 


Copies  of  jadgments  should  br  made  out  at  once  with- 
out waiting  for  written  application  from  persons  under 
sentence. 

This  is  an  appeal  in  a  case  tried  with  a 
Jury. 


No  defect  in  law  is  alleged  by  the  peti- 
tioner, nor  do  I  see  any  reason  to  think  there 
is  any  such  defect  in  the  proceedings. 

The  appeal  has  been  presented  after  lime ; 
but  there  seems  to  have  been  a  very  undue 
delay  in  furnishing  the  prisoner  with  a 
copy  of  the  judgment. 

These  should  be  made  out  at  once  with- 
out wailing  for  wriuen  applications  from 
persons  under  sentence. 


The  20th  February  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and 
W.  Markby,  Judges, 

Unlawful  assembly— Section  141,  Penal  Code. 

Reinston  of  proceedings  under  Section  404  of 
the  Code  of  Criminal  Procedure, 

The  Queen  versus  Dinobundo  Rai  and  others. 

In  order  to  convict  of  the  offence  of  being  members 
of  an  unlawful  assembly,  it  must  be  shown  that  the 
accused  were  actuated  by  a  common  object,  and  that 
the  acts  done  by  them  were  of  such  a  nature  as  to 
make  them  guilty  under  Section  141  of  the  Penal 
Code. 

Seton-Karr,  7.— This  case  has  been  re- 
ferred to  us  by  the  Sessions  Judge,  appa- 
rently under  Section  434  of  the  Criminal 
Procedure  Code.  We  deal  with  it  under 
Section  404. 

After  hearing  Mr.  Piffard,  Counsel  for 
the  defendants,  and  after  considering  the 
judgment  of  the  Magistrate  and  the  evidence 
on  which  he  relies,  we  hold  that  there  was 
no  evidence  to  bring  home  to  the  defendants 
the  offence  of  being  members  of  an  unlawful 
assembly,  as  defined  in  the  Penal  Code. 

Looking  to  that  portion  of  the  evidence 
which  the  Magistrate  credits,  and  on  which 
he  bases  his  judgment,  it  does  not  seem  to 
us  that  the  mere  act  of  one  or  two  persons, 
by  which  certain  bags  of  rice  belonging  to 
the  complainant  were  thrown  on  the  ground, 
and  were  prevented  from  being  removed, 
does  convert  the  assembly,  which  was  not 
unlawful    in    its   origin,   into   an    unlawful 
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assembly.  There  is  nothing  to  show  that 
the  defendants  were  actuated  by  a  common 
object  in  this,  or  that  any  act  done  by  any 
one  of  them,  whereby  the  bags  were  thrown 
down,  would  make  them  guilty  under  Sec- 
tion 141. 

The  Sessions  Judge  appears  to  think  that 
the  finding  of  the  Assistant  Magistrate  is 
not  contrar)'  to  law,  and  he  has  referred  the 
case  to  us,  in  ordel*  that  we  may  mitigate  the 
punishment  of  one  month's  rigorous  impri- 
sonment to  which  the  Assistant  Magistrate 
has  sentenced  the  defendants.  But  this  is 
not  the  way  in  which  we  propose  to  deal 
with  the  case. 

We  hold  that  there  is  no  evidence  to 
support  the  particular  offence  of  which  these 
eight  prisoners  have  been  found  guilty,  and 
their  conviction  consequently  is  marked  by 
an  error  on  k  point  of  law.  In  this  view, 
under  Section  404,  we  quash  the  conviction, 
and  direct  that  the  eight  prisoners,  men- 
tioned in  the  Sessions  Judge's  letter,  be 
forthwith  released. 


The  20th  February  1868. 
Present : 
The  Hon'ble  L.  S.  Jackson,  Judge,    . 

Makiflg  A  false  document— Section  464,  Penal 

Code. 

Criminal  Revisional  Jurisdiction. 
The  Queen  versus  Nujeebutoollah. 

It  must  be  proved  that  the  accused  practised  decep- 
tion so  as  to  prevent  a  person  from  knowing  the  nature 
of  the  document  before  the  accused  can  be  found  g^uilty 
under  Section  464  of  the  Penal  Code  of  making  a  false 
document. 

Thjc  Court,  having  referred  to  the  proceed- 
ings in  this  case,  is  not  surprised  that  the 
prisoner  was  acquitted. 

If  the  evidence  had  been  thoroughly  satis- 
factory, it  is  very  doubtful  whether  the  of- 
fence of  forgery  could  have  been  established. 

It  seems  that  the  writing  of  the  heads  of 
the  order  was  not  counterfeited,  and  the 
signature  of  Mr.  Cockbum,  the  District 
Superintendent  of  Police,  appended  to  it, 
is  his  genuine  signature  in  initials, 


But  the  belief  is  that  the  paper  in  ques- 
tion was  inserted  in  a  heap  of  papers  placed 
before  him  for  signature. 

Supposing  this  to  be  true,  it  is  very  doubt- 
ful whether  such  an  act  would  come  within 
the  third  mode  of  making  a  false  document 
set  forth  in  Section  464  of  the  Indian  Penal 
Code,  at  least  in  such  a  manner  as  to  impli* 
cate  a  person  afterwards  using  such  a  paper. 

For  it  does  not  seem  that  any  sort  of 
deception  was  practised  on  Mr.  Cockburo, 
so  as  to  prevent  him  from  knowing  the  na- 
ture of  the  document. 

But  the  Court  is  also  bound  to  say,  on 
looking  at  the  evidence,  that  a  Jury  ^rould 
have  been  justified  in  acquitting  the  prisoner 
independently  of  the  point  of  law. 


The  20th  Februar)'  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobbouse, 

Judges, 

General  powers— Land  disputes — Section  3i8» 
Code  of  Criminal  Procedure. 

Criminal  Revisional  Jurisdiction. 
The  Queen  versus  Hemendronath  Tagore. 

There  are  no  "general  powers"  in  any  law  whidi 
authorize  a  Magistrate  to  issue  orders,  directing^  diat  a 
party  shall  be  kept  in  peaceafajje  possession  ol  bad. 
Such  orders  were  therefore  cancelled  as  without  warrant 
of  law,  the  procedure  prescribed  in  Section  318  of  the 

Code  c»f  Criminal  Procedure  not  having  been  observed. 

Hobhousey  J. — ^Thr  material  facts  of  this 
case  are  as  follows:  Messrs.  Gilmore  Mac- 
killigan  applied  to  the  Magistrate  of  Pubna, 
alleging  that  Hemendronath  Tagore,  the  ap- 
plicant before  us,  was  seeking  to  dispossess 
them  of  certain  lands  secured  to  them  by  a 
decree  under  Act  IV.  of  1840,  and  prayed  that 
the  Magistrate  would  send  for  the  record  in 
the  above  case,  and  prevent  the  attempted 
dispossession. 

On  the  14th  August  1867,  the  Magistrate 
directed    the    police    to    maintain    Messts»| 
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Gilmore  in  possession,  saving  any  objections 
that  might  thereafter  be  made  by  the  present 
applicant ;  and  again,  on  the  22nd  August 
1867,  the  Magistrate,  having  compared  a 
certain  Civil  Court  decree  with  the  Act  IV. 
award,  in  the  presence  of  both  parties, 
directed  the  police  to  maintaii)  Messrs. 
Gilmore  in  peftceable  possession  of  a  certain 
plot  of  beegahs  7-8- of  lands. 

It  is  objected  to  us  that  these  orders  of  the 
Magistrate  are  without  warrant  of  law,  and 
we  are  asked,  under  Section  404,  Code  of  Cri- 
minal Procedure,  to  set  them  aside.  The 
Magistrate  states  that,  in  passing  these  orders, 
he  acted,  not  under  the  provisions  of  Section 
318,  Code  of  Criminal  Procedure,  ot"  any  other 
"  specific  provisions  of  any  laws,  but  under 
certain  'general  powers' ;"  but  he  does  not 
refer  bs  to  any  law  conferring  any  such 
powers,  neither  can  the  pleader  for  Mesjrs. 
Gilmore  do  so,  and  we  ourselves  are  not  ac- 
quainted with  any  law  authorising  the  Magis- 
trate to  issue  the  orders  referred  to  in  the 
summary  manner  described.  We  direct, 
therefore,  that  the  orders  of  the  Magistrate 
above  referred  to  be  set  aside. 


The  24th  February  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

yudges. 

Procedure— PoUce-report—Clvil  Court 

Rtferenct  to  the  High  Court  under  Section 
434  ^f  '^^  ^^^  ^f  Criminal  Procedure 
by  the  Sessions  Judge  ofjessore. 

Boiodakant  Mookerjee  versus  Kali  Bhutta- 
charjee  and  others. 

Where  there  is  a  primd  facie  case  (of  abduction  in 
this  instance)  made  out,  a  Magistrate  should  send  for 
die  witnesses,  and  form  his  opinion  on  the  evidence,  and 
not,  merely  on  the  strength  of  the  police-report,  reject 
die  complainant's  petition,  and  refer  him  to  the  Civil 
Court. 

Ccue, — Onk  Borodakant  Mookerjee  com- 
plained to  the  police  that  Kali  Bhuttacharjee 


and  Tincouri  Bhuttacharjee  and  Mohun  Day 
had  abducted  his  sister  from  his  house,  and 
that  she  had  been  married  to  Koonjobehari 
Bhuttacharjee. 

The  police  investigated  the  case,  and 
reported  that,  when  the  father  of  the  girl 
was  alive,  he  agreed  that  Tincouri  should 
take  the  girl,  and  give  her  in  exchange  for 
another,  whom  he  (Tincouri)  was  to  marry, 
and  that,  as  Borodakant  wanted  to  make  an 
arrangement  of  this  kind  for  himself,  he 
bad  brought  this  charge  against  Tincouri 
and  others. 

Upon  this  report  being  submitted,  Boroda- 
kant presented  a  petition  to  the  Deputy 
Magistrate  of  NaraiL,  askifig  him  to  call  for 
the  witnesses  and  decide  the  case.  The 
Deputy  Magistrate,  however,  only  called  for 
the  police- record,  and  then  rejected  Boroda- 
kant's  petition,  on  the  ground  that  the  case 
was  one  for  the  Civil  Courts. 

It  appears  to  have  been  undisputed  that 
the  girl  in  question  was  living  in  the  house 
of  Borodakant  under  his  protection  and 
that  of  her  mother,  and  that  she  was  taken 
away  from  them  without  their  consent. 

There  was  thus  certainly  a  primd  fade 
case  for  the  Deputy  Magistrate  to  enquire 
into,  and  I  think  the  complainant  had  a  right 
to  demand  that  his  witnesses  should  be  sent 
for  and  examined. 

The  Deputy  Magistrate,  however,  merely 
on  the  strength  of  the  police-report,  which 
is  no  evidence  at  all,  dismissed  complainant's 
case,  and  referred  him  to  the  Civil  Court; 
and  it  appears  to  me  that  his  order  should 
be  reversed,  and  that  the  Deputy  Magistrate 
should  be  directed  to  examine  the  complain- 
ant and  his  witnesses,  and  then  pass  such 
orders  as  appear  to  him  right  and  proper. 

I  therefore  refer  the  matter  for  the  orders 
of  the  High  Court. 

Judgment  of  the  High  Court. 

Jackson,  J, — 1  think  the  Sessions  Judge 
is  right.  The  Deputy  Magistrate  should 
send  for  the  witnesses,  and  form  his  own 
opinion  on  the  evidence,  and  not  act  solely 
on  the  police-report.' 

The  case  should,  I  thfnk,  be  returned  to 
the  Deputy  Magistrate  to  be  proceeded  with 
according  to  law. 

Kemp  J  J. — I  concur. 
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The  29th  February  1868. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Civil  proceedings. 

Reference  to  the  High  Court  under  Section 
^jjf  of  the  Code  of  Criminal  Procedure, 
hy  the  Officiating  Sessions  Judge  of  Moor- 
shedahad, 

Madhub  Kyburtho  versus  Kesiiub  Sing  and 

others. 

Civil  proceedings  do  not  constitue  a  bar  to  a  pro- 
secution in  a  Criminal  Court. 

Macpherson,  J, — We  think  that  the 
Deputy  Magistrate  is  wrong  in  saying  that, 
as  a  matter  of  law,  this  prosecution  cannot 
be  entertained.  The  civil  proceedings  do 
not  constitute  a  bar  to  the  prosecution  in  the 
Criminal  Court. 

The  Deputy  Magistrate's  ortler,  dismiss- 
ing the  prosecutor's  complaint,  is  set  aside. 
The  Deputy  Magistrate  must  take  the  case 
up,  and  decide  it  upon  the  evidence.  In 
making  this  order,  we  do  not  express  any 
opinion  as  to  whether  there  is  or  is  not  evi- 
dence of  dishonest  intention  on  the  part  of 
the  persons  accused.  That  is  a  point  which 
must  be  carefully  considered  by  the  Deputy 
Magistrate  when  he  has  gone  fully  into  the 
evidence.  Of  course,  unless  the  Deputy 
Magistrate  is  satisfied  that  the  accused  did 
act  with  a  dishonest  intention,  it  will  be 
impossible  for  him  to  find  the  accused  guilty 
of  them,  even  though  there  may  be  no  doubt 
as  to  the  mere  fact  of  their  having  carried 
off  certain  property,  which  they  ought  not 
to  have  carried  off. 


The  2nd  March  186B. 
Present  : 

The  lion'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Forged  document— Knowledge. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Hemoruddi  Mundul. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Hooghly^  on  a  charge 
of  dishonestly  using  as  genuine  a  forged 
document  with  guilty  knowledge. 

In  a  case  in  which  the  accused  was  charged  witli 
dishonestly  using  as  genuine  a  pottah  which  he  knew 
to  be  forged,  and  in  which  there  was  a  fraudulent  in- 
sertion, it  was  held  that  it  was  not  necessary  to  prove 
that  he  personally  inserted  the  word,  but  it  was  saffi- 
cient  if  it  was  inserted  with  his  knowledge. 

Jackson,  J. — The  prisoner  has  been  sen- 
tenced to  2  years'  imprisonment,  under  Sec- 
tion 471  of  the  Penal  Code,  for  dishonestly 
using,  as  genuine,  a  document  which  he  knew 
to  be  forged.  The  document  is  a  pottah 
under  which  the  prisoner  in  a  civil  suit 
claimed  a  juikur^  and  the  pahar  or  bank 
surrounding  the  /ulkar  or  tank. 

The  charge  against  the  prisoner  is,  that 
the  word  pahar  has  been  fraudulently  in- 
serted in  the  pottah,  and  the  Jury  have  found 
that  it  was  so  fraudulently  inserted.  The 
prisoner's  vakeel  argues  that  there  is  no  evi- 
dence to  prove  that  the  prisoner  inserted  the 
word.  It  is  not  material  that  the  prisoner 
should  have  personally  inserted  the  word.  It 
is  sufficient  that  it  was  inserted  with  his 
knowledge.  It  is  said  that  the  pottah  is  an 
old  document,  and  was  once  before  pat  into 
Court  by  prisoner's  father,  and  that  the  father 
may  have  altered  the  document.  The  ques- 
tion as  to  who  altered  the  pottah  may  be  in* 
ferred  from  the  other  facts  proved  in  the  case. 
It  does  not  appear  that  the  father  laid  any 
claim  to  the  pahar  of  the  tank.  If  the 
prisoner  could  have  shewn  that  he  had  done 
so,  that  fact  would  have  gone  far  to  excul* 
pate  the  prisoner.  But,  on  the  other  hand^ 
it  is  proved  that  the  prisoner  in  the  civil 
suit,  out  of  which  this  charge  originated,  did 
lay  claim  to  the  land  surrounding  the  tank» 
on  the  allegation  that  it  was  included  in  the 
pahar  mentioned  in  the  pottah.     Now,  it  is 
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proved  that  there  is  no  pahar  to  the  tank, 
and  that  the  land  around  the  tank  is  field 
land.  Then  the  very  appearance  of  the 
word  in  the  pottah  is  strong  evidence  that  it 
was  entered  there  subsequent  to  the  rest  of 
the  pottah,  and  there  has  been  a  portion  of 
the  pottah  burnt,  viz.,  that  which  stated  the 
area  of  the  holding,  by  which  it  could  have 
been  distinctly  ascertained  whether  the 
pottah  was  for  the  tank  only,  or  for  the  bank 
also. 

Looking  to  this  evidence,  there  was  suffi- 
cient to  put  before  the  Jury  ;  and,  if  the  Jury 
have  found  the  prisoner  guilty,  we  cannot 
interfere.     The  sentence  is  not  excessive. 


The  2nd  March  1868. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 
A.  G.  Macpherson,  fudges. 

Lnnaticprisoner— Charge—Evidence— Sections 
388—395  of  Act  XXV.  of  1861. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Ram  Ruiton  Doss. 

Commiiied  by  the   Deputy  Magistrate,   and 
tried  by  the  Sessions  Judge  of  Tipperah. 

A  Magistrate  rig^htly  commits  fur  trial  at  the  Sessions 
a  prisoner  charged  with  murder,  whom  he  finds  to  be 
sane  at  the  time  of  the  preliminary  investigation, 
although  he  was  insane  when  he  committed  the  act. 

A  Sessions  Judge  has  no  power  to  try  a  prisoner  who 
has  been  committed  for  trial  on  no  specific  charge. 

When  a  prisoner  is  found  to  be  insane  at  the  time  of  his 
trial,  the  proper  procedure  applicable  to  his  case  is  that 
prescribed  by  Sections  391  and  392  of  the  Code  of  Cri- 
minal Procedure: 

A  mere  written  certificate  of  a  medical  officer  that  a 
prisoner  is  of  unsound  mind,  and  incapable  of  making 
his  defence,  is  not  sufficient  evidence  of  the  prisoner's 
insanity.  The  medical  officer  should  be  called  as  a 
witness,  aod  be  personally  and  carefully  examined. 

Macpherson,  J. — In  this  case  the  proceed- 
ings, both  of  the  Deputy  Magistrate  who 
committed  the  prisoner  for  trial,  and  ot  the 
Sessions  Judge  who  tried  him,  have  been  ir- 
regttlar  in  the  extreme. 


The  prisoner  was  arrested  on  a  charge 
of  murder.  The  Deputy  Magistrate  says : 
"  When  put  upon  his  defence,  he  was  found 
to  be  of  unsound  mind,  and,  therefore,  in- 
capable of  making  a  defence.  A  few  days 
after,  he  was  sent  to  the  Sudder  Jail,  and 
placed  under  the  observaiion  of  Dr.  Greene, 
the  Medical  Officer,  who  having  then  found 
him  sane,  he  was  sent  back  here  for  trial." 
The  Deputy  Magistrate  then  states  the 
effect  of  the  evidence  of  the  witnesses  who 
were  examined  by  him  as  to  the  mode  in 
which  the  act  was  done,  which  was  the 
basis  of  the  charge  of  murder,  and  then  he 
continues :  **  From  the  enquiries  held  by 
the  police  and  by  myself,  1  feel  myself  con- 
vinced that  the  prisoner  did  strike  the  de- 
ceased a  blow  on  the  head  ;  that  the  blow 
was  the  cause  of  death  ;  and  that  he  was  in- 
sane  at  the  time  of  striking  the  blow.  *  *  ♦  • 
Under  the  above  circumstances,  I  am  of 
opinion  that  the  act  of  the  prisoner,  under 
Seciion  84  of  the  Indian  Penal  Code,  does 
not  amount  to  an  offence,  and.  agreeably  to 
High  Court's  Circular  No.  7,  dated  i8lh 
July  1867,  beg  to  commit  him  to  the  Ses- 
sions Court  for  trial." 

The  Deputy  Magistrate,  in  fact,  in  the 
first  instance  proceeded  under  Section  388 
of  the  Criminal  Procedure  Code,  but,  coming 
subt.equenily  to  the  conclusion,  on  the  evi- 
dence of  the  Medical  Officer,  Dr.  Greene, 
that  the  prisoner  was  then  (at  the  time  of 
his  being  before  the  Deputy  Magistrate)  of 
sound  mind,  although  he  had  been  insane  at 
the  time  he  committed  the  act  which  was 
charged  as  murder,  he  committed  him  for 
thai  at  the  Sessions. 

In  so  doing,  he  acted  in  accordance  with 
the  Circular  to  which  he  refers :  and  so  far 
the  Deputy  Magistrate  was  right. 

But,  strange  to  say,  the  Deputy  Magistrate 
wholly  neglecied  to  comply  with  the  provi- 
sions of  Sections  233  and  247  of  the  Cri- 
minal Procedure  Code.  He  drew  up  no 
charge — no  written  instrument  declaring 
with  what  offence  the  accused  person  was 
charged— and  he  did  not  direct  the  Sessions 
Court  on  what  charge  the  prisoner  was  to  be 
tried.  He  simply  committed  him  generally 
for  trial  at  the  Sessions,  leaving  it  to  the 
prisoner  and  to  the  Sessions  Judge  to  find  out, 
as  best  they  might,  on  what  charge  the  trial 
was  to  take  place.  Any  thing  more  grossly 
irregular  than  this  cannot  well  be  conceived, 
and  the  Sessions  Judge  ought  not  to  have 
tried  the  case  when  the  prisoner  had  not 
been  committed  on  any  charge. 
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The  Sessions  Judge  in  his  .  judgment 
says :  "  The  Deputy  Magistrate  has  sent 
up  this  case  for  trial  without  a  specifically 
drawn-up  charge,  but  quoting  Sections  J02 
and  84,  Indian  Penal  Code."  It  does  not 
Appear  by  what  authority  the  Sessions 
Judge  proceeded  to  try  a  prisoner  who  had 
not  been  committed  to  take  his  trial  upon 
any  particular  charge.  He  did,  however, 
proceed  90  to  try  him  :  and  he  did  so,  without 
himself  even  drawing  up  any  formal  instru- 
ment of  charge,  but  simply  entering  at  the 
commencement  of  his  record  of  the  trial 
that  the  charge  was  "murder  under  Sec- 
tions J02  and  84,  Indian  Penal  Code" — an 
entry  as  to  which  it  is  to  be  remarked  that 
the  charge  of  murder  could  only  He  under 
SectioB  302,  and  not  in  any  possible  degree 
under  Section  84. 

The  Sessions  Judge  took  up  the  case  on 
the  2nd  of  October,  and  examined  the  wit- 
nesses for  the  prosecution.  Being  of  opi- 
nion, from  the  evidence  given  by  those 
witnesses,  and  also  from  what  he  himself 
saw  of  the  prisoner,  that  the  prisoner  was 
then  (at  the  time  of  trial)  of  unsound  mind 
and  incapable  of  making  his  defence,  the 
Judge  properly  postponed  the  trial  for  one 
month,  and  directed  that  during  the  inter- 
val the  prisoner  should  be  carefully  watched 
by  the  medical  officer  of  the  station. 

At  the  end  of  the  month  (on  the  ist 
November)  the  medical  officer  (the  same 
Dr.  Greene  who  had  been  examined  by  the 
Deputy  Magistrate)  wrote  to  the  Sessions 
Judge  a  letter,  in  which  he  says  :  *'  After 
having  had  Ram  Ruttun  (the  prisoner)  under 
my  observation  for  one  month,  I  am  of  opi- 
nion that  he  is  of  unsound  mind.' 

On  the  2i9t  of  November,  tlie  case  came 
on  again  before  the  Sessions  Judge,  who 
finally  disposed  of  it  on  that  day. 

In  his  judgment,  after  referring  to  his 
having  postponed  the  trial  on  the  2nd 
October,  he  savs  :  "  The  medical  officer  on 
the  I  St  November  reported  that  the  .prisoner 
was  of  unsound  mind.  This  case  having 
been  taken  up  again  this  day,  he  is  quite 
incapable  of  making  a  defence,  talking 
nonsense  at  one  time,  and  remaining  per- 
fectly silent  again."  The  Judge  then,  with 
the  concurrence  of  the  Assessors,  finds  that 
the  prisoner  did  kill  one  Bhurrut  by  striking 
him  on  the  head  with  a  stick,  "but  that  by 
reason  of  unsoundness  of  mind  he  was  inca- 
pable of  knowing  that  he  was  doing  an  act 
which  was  wrong  or  contrary  to  ^aw,  and  that 


therefore"  he  was  not  guilty  of  this  offence 
of  murder.  The  Jud^  continues :  **  And 
the  Court  directs  that  the  said  Ram  Ruttun 
(the  t>risoner)  be  acquitted,  and  that,  under 
the  provisions  of  Section  394  of  the  Cod€> 
the  said  Ram  Ruttun  be  kept  in  safe  custody 
in  the  Dacca  Lunatic  Asylum  pending  the 
orders  of  the  Local  Government." 

In  acting  thus,  the  Session^  Judge  was  en 
tirely  wrong.     He  proceeded  under  Sections 
393   and    394.     But  these    Sections    apply 
only  to  the  case  of  a  person  who,  though  in 
a  fit  state  of  mind  to  make  his  defence  at 
the  time  he  is  tried,  was  of  unsound  mind  at 
the  lime  he  did  the  act  which,  but  for  the 
unsoundness    of    his    mind,     would    have 
amounted  to  a  criminal  offence.  Sections  393 
and  394  do  not  apply  to  such  a  case  as  the 
present,  where  the  prisoner  is  found  to  have 
been  insane,  not  only  at  the  time  he  struck 
the  t)low  which  caused  death,  but  also  at  the 
time    he    was    being    tried.     The    Sessions 
Judge  acted  rightly  when  the  case  was  first 
before  him.     Believing  the   prisoner  to  be 
then    of   unsound    mind   arni    incapable  of 
making  his  defence,  he  acted  under  Section 
389,  and  postponed  the  trial.     The  course 
which  he  ought  subsequently  to  have  pur- 
sued is  that  prescribed  in  Sections  391  and 
392. 

Section  391  enacts  that — "Whenever  any 
investigation  or  trial  of  a  case  is  postponed 
under  Section  388  or  Section  389  of  this 
Act,  the  Magistrate  or  Court  of  Session,  as 
the  case  mny  be,  may  ait  any  time  resume  the 
investigation  or  trial,  and  require  the  accused 
person,     if     detained     in    custody,    to   be 
brought  before   such   Magistrate  or  Court 
*     *     •     Until  such  investigation  or  trial 
is  completed,  the  case  shall  be  considered  as 
pending  before  the  Magistrate  or  Court  of 
Session,"  &c.     Section  392  says:  "If,  ^hw 
the    accused    person   appears,    or  is  again 
brought  before  the  Magistrate  or  the  Coort 
of  Session,  as  the  case  may  be,  it  shall  ap- 
pear to  such  Magistrate  or  Court  that  the 
accused  person  is  in  a  fit  state  of  Blind  to 
make   his    defence,   the  investigation  sbtll 
proceed,  or  the  accused  person  shall  be  ptit 
on  his  trial,  as  the  case  may  require.    If  ^ 
shall    appear    that    the    accused  person  is 
still    of  unsound    mind    and    incapable  of 
making  his  defence,  the  Magistrate  or  Court 
of  Session    shall    again    act    according  J^ 
the    provisions    of  Section   ^S  or  Sccti^ 
38 g  of  this  Act.'      It  is  quite  clear  that  the 
matter  fell   within   the    last  Clause  of  this 
Section,   and   that  the  JiAdge  shoald  have 
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acted  as  therein  directed.  It  appeared  to 
the  Court  of  Session,  after  the  first  postpone- 
ment, that  the  accused  person  was  still  of 
unsound  mind  and  incapable  of  making  his 
defence,  and  thereupon  the  Judge  ought  to 
have  proceeded  under  Section  389. 

Even  if  there  be  practically  little  doubt 
that  the  prisoner  is  really  insane,  the  Court 
ought  not  to  have  rested  satisfied  with  the 
letter  of  Dr.  Greene  of  the  ist  of  November. 
It  may  be  that  the  certificate  of  the  Doctor 
that  the  prisoner  tvas  capable  of  making  his 
defence  (if  that  had  been  its  purport)  would, 
under  Clause  2  of  Section  395,  have  been 
evidence  of  the  fact.  But  that  Section  does 
not  enact  that  a  mere  certificate  is  to  be 
sufficient  evidence  of  the  prisoner  being  0/ 
unsound  mind  and  incapable  of  making  his 
difence.  On  the  22nd  of  July  Dr.  Greene 
had  been  examined  by  the  Deputy  Magistrate, 
and  had  given  it  as  his  opinion  that  thc^ pri- 
soner was  perfectly  sane  and  capable  of 
making  his  defence ;  and  it  would  have  been 
far  more  satisfactory  if  Dr.  Greene  had  been 
personally  examined  by  the  Sessions  Judge 
as  to  the  reasons  which  induced  him  to  give 
an  opinion  on  the  ist  of  November  so  directly 
opposed  to  that  given  by  him  in  July. 

It  appears  to  us  that,  under  the  circum- 
stances, there  is  no  alternative  for  us,  sitting 
as  a  Court  of  Revision,  but  to  set  aside  the 
whole  proceedings  as  irregular,  and  to 
direct  the  Deputy  Magistrate  to  take  up  the 
case  de  novo,  and  deal  with  it  strictly  as  the 
law  directs. 

If,  when  the  prisoner  is  again  placed 
before  the  Magistrate,  he  shall  appear  to  the 
Magistrate  to  be  of  unsound  mind  and 
incapable,  in  consequence,  of  making  a 
defence,  ihc  Magistrate  will  act  in  accordance 
with  I  he  provisions  of  Sections  388,  390,  391, 
and  392  of  the  Crimina4  Procedure  Code. 


The  2nd  March  1868. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and 
E.  Jackson,  Judges. 

m 

False  Evidence— Charge— Section  193,  Penal 

Code. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Soonder  Mohooree. 

CommiiUd  by  ike  Joint  Magistrate  rf 
Balasore^  and  tried  by  the  Sessions 
Judge  of  Cuttacky  on  a  charge  of  false 
fVidiHce. 


In  a  case  of  giving  false  evidence,  the  charge  should 
show  the  particular  matter  in  respect  of  which  the 
accused  is  put  upon  his  trial ;  and  only  so  much  of  the 
prisoner's  statements  ouf^ht  to  be  set  out  as  is  necessary 
m  order  to  show  the  particular  faUe  statements  relied 
on  by  the  prosecution. 

The  mere  fact  that  a  person  has  made  a  statement 
which  contradicts  a  previous  statement  is  not  itself 
necessarily  sufficient  to  bring  him  within  Section  193, 
Penal  Code.  The  circumstances  under  which,  and  the 
intention  with  which,  the  particular  statement  relied  on 
by  the  prosecution  is  made,  must  in  each  case  be  con- 
sidered before  it  can  be  held  that  the  offence  has  been 
committed. 

Macpherson^  J, — The  prisoner  has  been 
convicted  of  giving  false  evidence  in  the 
course  of  a  judicial  proceeding.  The  case 
for  the  prosecution  is  that  the  prisoner, 
being  examined  on  oath  before  a  Joint 
Magistrate,  on  the  10th  of  August  last,  made 
certain  statements,  and  that,  on  being  again 
examined  on  oath  by  the  same  Magistrate, 
on  the  24th  of  the  same  month,  he  directly 
contradicted  those  former  statements. 

The  following  is  the  charge  upon  which 
he  was  committed,  and  on  which  he  was 
tried  by  the  Sessions  Judge  and  found 
guilty : — 

'*^I    declare    that  there  is  hereby   made 
"  against  the  defendant  Soonder  Mohooree 
"  the  charge  that  he,  either  upon  the  loth 
•'  of   August   last,   by   using   words   to    this 
"  effect :  *  about  five  gurrees  or  so  of  the  night 
"  *  I    was    coming    from    Noorsahi    village 
"  *  to  my   house  when   I   saw   Koti   Dulai, 
"  *  Sobhi  Dulai,  and  some  eight  or  ten  other 
"  '  people  sitting  in  some  jungle  at  a  distance 
*'  *  of  less  than  an  arrow  shot  from  the  path 
'' '  through   Kumar i   village,   and   about    i^ 
"'bow    shot    from    prosecutrix's    house.     I 
** '  remained  there  some  two   hours  sitting. 
"  *  The   men   all   got  up  and  went  to  the 
"  *  house  of  the  prosecutrix,  and  afterwards 
"  *  they  came  out  again ;  but  who  brought 
*'  *  what,  1  really  do  not  know.     After  they 
"  *  had  been  an  hour  in  the  house  of  pro- 
"  *  secutrix,  these  persons  came  out  again  to 
"'where  we  were;  but  who  brought  what 
'•'property,  I  did  not  see,'  or  a  portion  of 
'*  ihcm,  or   upon  the   26th  August  last,  by 
"using   >*ords   to  this   effect:    'I  have  no 
*•  *  recollection  of  what  I  said  in  Court  upon 
'' '  the   la.st   occasion.     I   was  drunk,   made 
** '  so  by  the  Police  Darogah.     I  did  not  see 
*•  *  the    defendant    Sobhi    Dulai    upon    the 
•* '  night  of  I  he  theft  at  all.     We  live  some 
"  *  distance  from  my  house,  and  where  should 
"  *  I   see   him  ?     1  did  not  see  either  Koti 
"  '  Dulai   or   Baidul   upon  the  night  of  the 
"  *  robbery.     1  saw  nothing  whatever  of  the 
'*  *  theft,  and  was  at  home  from  one  gurree 
"  'of  th^  night.    I  did  not  go  to  or  through 
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"  *  Kumari  village  that  night/  or  a  portion 
"of  them,  in  the  Court  of  the  Joint  Magis- 
"  trate  of  Balasore,  intentionally  gave  false 
"evidence  in  a  stage  of  a  judicial  proceed- 
"  ing,  and  that  he  has  thereby  commiiied 
"an  offence  punishable  under  Section  193 
"  of  the  Penal  Code,  within  the  cognizance," 
&c. 

This  is  no  proper  charge  upon  which  to 
put  a  man  on  his  trial  for  giving  false 
evidence.  In  all  such  cases,  ihe  charge 
should  shew  on  the  face  of  it  the  particular 
matter   in   respect   of   which   the  charge  is 

made.*  No  doubt,  it  has 

•  See  Circular  Order     beg^  decided  by  a  Full 

No.  3  ot  1S66— 5  W.  K.,       ,,         I.      r.L     r>       -*  /• 

p.  2,  Grim.  Circ.  ^^nch  of  the  Court  (m 

the  case  of  Mussamut 
Zumeerun,  6  W.  R.  65,  Crim.)  that  there 
may  be  an  alternative  conviction  in  a  case 
in  which  the  evidence  proves  the  commis- 
sion of  one  of  two  offences  falling  within 
the  same  Section  of  the  Penal  Code,  and  it 
is  doubtful  which  of  such  offences  has  been 
proved ;  but  that  case  does  not  decide  that 
a  man  can  be  put  on  his  trial  on  a  charge 
containing  only  one  head,  but  framed  in 
the  alternative — nor  that  a  man  is  in  any 
case  properly  tried  upon  a  charge  which 
merely  sets  out  two  long  depositions 
made  by  him,  which  are  in  some  respects 
contradictory  of  each  oiher,  leaving  the 
person  charged  to  find  out  for  himself  in 
respect  of  which  particular  contradiction 
it  is  that  he  is  said  to  have  committed  the 
offence  of  giving  fal§e  evidence.  In  the 
present  instance  the  charge  ought  to  have 
contained  several  heads,  as  provided  for 
in  Section  242  of  the  Criminal  Procedure 
Code ;  and  no  more  of  the  prisoner's  depo- 
sitions ought  to  have  been  set  out,  or 
referred  to,  than  was  necessary  in  order  to 
shew  the  particular  contradictions  or  false 
statements  in  respect  to  which  the  oflFence 
of  giving  false  evidence  was  charged. 

Under  the  first  head,  the  accused  might 
have  been  charged  with  giving  false  evi- 
dence in  the  Court  of  the  Joint  Magistrate 
on  the  loth  August  1867,  in  saying, 
"  About  five  gurrees  or  so  of  the  night 
**  (thereby  meaning  the  night  of,  &c.)  I  was 
"  coming  from  Noorsahi  village  to  my  house 
"  when  1  saw  Koti  Dulai,  Sobhi  Dulai,  and 
"  others  sitting  in  some  jungle  at  a  distance 
"of  less  than  an  arrow  shot  from  the  path 
"through  Kumari  village:  they  all  went 
**  to  the  house  of  the  prosecutrix  (thereby 
"  meaning,  &c.),  and  afterwards  they  came 
«*  out  again/' 


Then,  under  each  of  the  other  heads  be 
should  have  been  charged  in  respect  of 
some  one  particular  contradiction  or  false 
statement,  thus — under  the  second  head, 
in  respect  of  the  statement  made  by  him 
before  the  Joint  Magistrate  on  the  24ih  of 
August  1867,  to  the  effect,  **1  did  not  ^et 
"  Sobhi  Dulai  on  the  night  of  the  theft  (ihere- 
'*  by  meaning  the  said  night  of,  &c.  )  at  all  ;'* 
— under  the  third  head,  in  respect  of  his 
statement  on  the  24th  August  1867,  to 
the  effect,  **1  did  not  see  Koti  Dulai  upon 
**  the  night  of  the  robbery  (thereby  meaning 
"the  said  night  of,  &c)  ;'* — and  under  the 
fourth  head,  in  respect  of  his  statement  on 
the  24th  August,  to  the  effect,  "I  was  at 
"  home  from  one  gurree  of  the  night  (there- 
"  by  meaning,  &c.)" 

These  four  heads  would  all  have  related 
merely  to  the  contradictions  appearing  on  the 
fac€  of  the  prisoner's  two  depositions.  And 
a  charge  properly  drawn  up,  on  the  principle 
I  have  indicated,  would  have  called  the  pri- 
soner's attention  to  the  points  relied  on 
against  him,  and  would  have  enabled  him  to 
prepare  his  defence  accordingly. 

If  it  was  deemed  necessary,  a  fifth  head 
might  have  been  added  with  respect  10  what 
the  prisoner  said  on  his  second  exaroinauon 
as  to  his  having  been  intoxicated  when  first 
examined.  But  this  would  have  been  a  dis- 
tinct and  substantive  head  of  charge,  not 
arising  out  of  any  contradiction,  but  arising 
out  of  a  statement  made  by  the  prisoner,  the 
falseness  of  which  would  have  had  to  be 
proved  as  a  fact  by  the  prosecution.  For, 
for  all  that  appears  to  the  contrary  in  the  first 
deposition,  what  he  on  the  second  exami- 
nation said  as  to  his  being  intoxicated  may 
be  perfectly  true  ;  and  if  this  part  of  his 
deposition  was  to  be  set  out  in  the  charge 
at  all,  it  should  have  appeared  as  a  distinct 
charge  or  head  by  itself. 

It  by  no  means  necessarily  follows  that, 
because  a  statement  made  by  a  person  con- 
tradicts a  previous  statement  which  he  has 
made,  he  has  therefore  committed  a  criminal 
offence  within  the  meaning  of  Section  193. 
The  circumstances  under  which,  and  the 
intention  with  which,  the  particular  state- 
ment relied  on  by  the  prosecution  is  made, 
must  in  each  case  be  carefully  considered 
before  it  can  be  held  that  the  prisoner 
is  guilty.  In  the  present  instance,  sup- 
posing: I  he  prisoner  to  have  made  the 
various  statements  which  he  is  said  tO' 
have  made,  I  should  still  hesitate  to  say  he 
has  committed  the  offence  of  giving  false 
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evidence  when  1  consider  the  very  peculiar 
circumstances  under  which,  as  appears  from 
the  judgment  of  the  Judge,  the  statement'^ 
were  made.  The  prisoner  and  others  were 
arrested  on  a  charge  of  dacoity.  He  was 
offered  a  conditional  pardon  under  Section 
209  of  the  Criminal  Procedure  Code,  and 
thereupon  made  the  statements  which  are 
recorded  in  the  deposition  of  the  loih 
August.  After  that,  the  offer  of  pardon 
was  withdrawn ;  but  the  prisoner  was  subse- 
quently discharged  from  custody.  The  Ma- 
gistrate, however,  again  had  him  brought 
before  him  as  a  witness  in  the  matter  of 
same  dacoity,  and  thereupon  the  prisoner 
made  the  statements  which  are  recorded  in 
the  deposition  of  the  24th  of  August.  I 
should  need  much  clearer  and  fuller  evidence 
than  that  which  is  to  be  found  in  the  record 
before  me  (the  mere  depositions  of  the  lolh 
and  24th  August,  and  the  statement  oi  the 
Mohurir  of  the  Joint-Magistrate's  Court,  that 
the  prisoner  did  not  appear  to  be  intoxicated 
when  examined  on  the  first  occasion)  before 
I  should  be  satisfied  of  the  prisoner's  guilt 
ujider  Section  193.  Indeed,  I  have  great 
doubts,  whether,  under  the  circumstances,  the 
prisoner  ought  to  have  been  committed  for 
trial  at  all  by  the  Joint- Magistrate,  the  re- 
gularity of  whose  proceedings  in  the  dacoity 
case,  with  reference  to  the  prisoner,  seems 
very  questionable. 

When  a  person  is  put  upon  his  trial  on 
such. a  loose  charge  as  the  charge  in  this 
case,  and  when  he  is  convicted  in  such  a 
loose  and  general  way  as  the  prisoner  has 
been  convicted,  it  is  quite  impossible  to  say 
that  he  has  really  had  a  fair  trial,  or  that  he 
has  not  been  materially  prejudiced  by  the 
irregular  mode  in  which  the  trial  has  been 
conducted.  I  would  therefore  set  aside  the 
conviction  and  sentence,  and  direct  the  dis- 
charge of  the  prisoner. 

Jackson,  J. — I  also  think  that  the  pri- 
soner should  be  released.  He  appears  to 
have  been  sent  in  by  the  police  as  a  pri- 
soner charged  with  the  offence  of  dacoity. 
The  record  of  the  dacoity  case  is  not 
before  the  Court.  But  the  Sessions  Judge 
in  his  decision  states  that  the  prisoner 
accepted  an  offer  of  pardon,  and  at  once 
gave  a  deposition  entering  into  details  of 
the  crime.  This  deposition  was  made  before 
the  Deputy  Magistrate,  and  in  it  the  pri- 
soner stated  that  he  had  seen  certain  indi- 
viduals commit  dacoity.  A  few  days  after, 
he  was  again  called  up  to  be  further  examin- 
ed regarding  the  dacoity,  and  he  then  stated 
that  he   knew  nothing  about  tfie  dacoity   • 

VoL  IX. 


that  he  had  been  intoxicated  with  drugs  by 
the  police,  and,  while  in  that  state,  had  given 
his  former  deposition  ;  and  that  he  had  not 
seen  the  persons  whom  he  had  previously 
named  commit  the  crime. 

There  is  certainly  no  proof  that  he  was  drunk 
or  drugged  when  he  gave  his  first  deposition. 
But.  looking  to  all  the  facts  of  the  case,  my 
impression  is,  that  the  prisoner  was,  as  he 
states,  at  first  induced  to  make  a  false  state- 
ment, but  that  he  took  the  first  opportunity 
which  he  obtained  afterwards  to  speak  the 
truth.  There  is  no  direct  evidence  to  show 
which  of  his  statements  is  false,  and  which 
is  the  true  statement ;  and  therefore  we 
ought  to  take  the  case  in  the  light  most 
favorable  to  the  prisoner,  and  that  view  of 
the  case  to  my  mind  reduces  his  offence  to 
a  minimum.  1  concur  in  acquitting  the 
prisoner. 

I  concur  also  in  Mr.  Jusdce  Mac- 
pherson's  remarks  as  to  the  loose  man- 
ner in  which  this  charge  of  giving  false 
evidence  was  drawn  up.  Those  special 
words  upon  which  the  accused  is  said  to 
have  committed  the  offence  should  be  enter- 
ed in  the  charge,  and  those  words  alone,  and 
not  the  whole  of  the  accused's  depositions. 


The  3rd  March  i868. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Accused  who  has  absconded— Attachment 
—Forfeiture  of  property— Section  184,  Code 
of  Criminal  Procedure. 

Revision  of  proceedings  in  the  case  of 
Madhasurun  Sing,  Petitioner, 

The  property  of  an  accused,  who  had  absconded,  hav- 
ing been  attached  after  the  usual  proclamation,  and 
made  over  to  Government,  it  was  held  that,  under  the 
circumstances  of  thiscase,  it  was  not  necessary,  when  the 
accused  returned  and  applied  for  the  property,  that  the 
Government  should  adduce  evidence  to  prove  that  the 
accused  had  absconded,  or  that  the  leg-al  formalities  of 
the  proclamation  had  been^duly  attended  to,  as  the 
accused  did  not  deny  the  attempt  to  arrest  him  or  the 
issue  of  the  proclamation. 

Jackson,  J, — The  property  of  this  accused 
was  attached  and  subsequently  declared  to 
be  at  the  disposal  of  Government,  and  por- 
tions of  it  sold  after  warrant  and  proclama- 
tion for  his  arrest  had  been  effectually 
issued.  Subsequently,  within  two  years 
after  ihe  attachment,  the  accused  surrendered 
himself,  and  adduced  evidence  to  prove  that 
he  had  been  absent  at  Mutira,  and  did  not 
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made  away  with  it,  Mohendro  Haldar's 
offence  will  have  been  committed  wholly  in 
the  French  jurisdiction.  I  think  that  the 
enquiry  into  the  case  should  be  proceeded 
with,  and  that  Mohendro  Haldar  should  be 
put  upon  his  defence  on  the  charge  of  abetting 
theft  or  criminal  breach  of  trust,  and  obtain- 
ing possession  of  stolen  property. 
Kempy  J. — I  concur. 


The  loth  March  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Criminal  intimidation — Sentence. 

Criminal  Revisional  Jurisdiction. 

Reference  to  the  High  Court  by  the  Sessions 
Judge  of  Rajshahye  in  the  case  of 
Goolzar  Khan^  Petitioner, 

An  accused,  who  threatened  three  witnesses,  was  con- 
victed and  sentenced  to  four  months'  imprisonment  for 
the  threat  to  each  witness — in  all  to  one  year. 

It  was  held  that,  if  a  person  at  one  time  criminally 
intimidates  three  different  persons,  and  each  of  those 
persons  brings  a  separate  charge  against  him,  the  ac- 
cused may  be  convicted  for  an  offence  as  against  each 
person,  and  be  punished  separately  for  each  offence.  The 
facts  and  evidence  in  this  case,  however,  were  considered 
insufficient  to  support  the  sentence,  which  was  reversed 
as  extremely  harsh  and  unjust. 

Jackson^  J, — This  prisoner  has  been  con- 
victed of  the  offence  of  criminal  intimida- 
tion— Section  506,  Penal  Code. 

It  appears  that  he  had  suffered  a  sentence 
of  whipping  for  stealing  cabbages  from  the 
Jail  garden.  The  same  evening,  when  he 
returned  to  his  house,  he  used  vague  threats 
against  the  Witnesses  upon  whose  evidence 
he  had  been  convicted  of  theft.  These 
witnesses  complained  against  him  that  he 
had  threatened  to  murder  them  and  burn 
their  houses;  and  before  the  Deputy  Magis- 
trate, Baboo  Tarinee  Churn  Mitter,  the 
prisoner  was  put  again  upon  his  trial,  and 
again  convicted  of  criminal  intimidation. 
The  Deputy  Magistrate  considered  the  threat 
as  against  each  witness  to  be  a  separate  of- 
fence, and  on  conviction  of  each  offence  against 
the  three  witnesses  passed  a  sentence  of 
four  months'  imprisonment.  The  prisoner, 
therefore,  was,  on  the  whole,  sentenced  10  a 
year's  imprisonment.  The  prisoner  appealed 
to  the  Magistrate,  and  his  petition  of  appeal 
was  rejected  as  having  been  presented  after 
one  month  had  elapsed  from  the  date  of  the 
sentence.  The  Sessions  Judge,  in  the  course 
of  a  visit  to  the  Jail,  hearing  of  these  facts 


from  the  prisoner,  sent  for  the  record  of  ibe 
case ;  and  he  then  found  that  the  petition  of 
appeal  was  within  time,  and  the  Magistrate 
had  wrongly  rejected  it.  The  Sessions 
Judge  has  now  submitted  the  record  to  this 
Court  on  the  ground  that  the  sentence  and 
conviction  of  the  three  distinct  offences  by 
the  Deputy  Magistrate  is  illegal. 

We  think  that  it  would  have  been  better 
if  the  Sessions  Judge  had,  on  finding  out  that 
the  Magistrate  had  erroneously  rejected  the 
petition  of  appeal,  at  once  directed  the 
Magistrate  to  take  up  and  try  that  appeal. 
It  is  probable  that,  if  he  had  done  this,  the 
Magistrate  would  have,  on  consideration  of 
the  question  of  fact,  released  the  prisoner  from 
any  further  imprisonment.  It  is  evident, 
on  the  face  of  these  proceedings,  that  the 
sentence  passed  by  the  Deputy  Magistrate 
is  a  harsh  and  unjust  sentence,  and  quite 
out* of  proportion  to  the  offence  committed, 
even  if  it  amounted  to  an  offence.  We  are 
unable  to  hold  with  the  Sessions  Judge  that,  if 
a  person  at  one  time  criminally  intimidates 
three  different  people,  and  each  person  brings 
a  separate  charge  against  him,  there  has  not 
been  an  offence  committed  as  against  each  per- 
son, and  that  the  accused  would  not  be  liable  to 
conviction  and  sentence  on  each  offence.  But 
we  think  that  the  evidence  on  the  record  is 
not  legally  sufficient  to  support  the  convic- 
tion ot  the  prisoner  Goolzar  Khan.  In  the 
first  place,  every  witness  tells  a  different 
siorv  as-  to  what  the  accused  did  sav,  and  all 
iheir  accounts  differ  from  the  statements  or 
the  parties  who  complained.  The  examina- 
tion of  the  witnesses  was  conducted  by  the 
Deputy  Magistrate  in  a  very  short  and  care- 
less style — not  as  if  he  was  anxious  to  ascer- 
tain what  the  accused  really  did  say  and 
intend,  but  as  if  he  had  made  up  his  mind  on 
the  guilt  of  the  accused.  .  On  the  evidence 
as  recorded,  we  think  the  prisoner's  convic- 
tion is  illegal ;  and  we  therefore  reverse  the 
Deputy  Magistrate's  conviciion  and  sentence, 
and  direct  that  the  prisoner  be  released. 

We  think  -the  Magistrate  is  deserving  of 
censure — not  so  much  for  the  mistake  which 
he  made  in  wTongly  rejecting  the  petition  of 
appeal,  as  he  may  have  been  misled  into  that 
error  by  his  subordinates,  but  for  not  having 
read  the  petition  of  appeal,  and  observed  on 
the  face  of  it  the  extremely  harsh  and  unjust 
nature  of  the  conviction  and  sentence,  which 
should  have  caused  him  to  send  for  the 
proceedings  in  the  case,  and  which  would,  in 
all  probability,  have  in  the  end  led  to  the 
discovery  of  his  previous  error. 
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The  loth  March  1868. 

Present : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Defamatioii — Contempt — Public  servant — Per- 
mission  to  institute  a  charge — Section  182  and 
Chapter  X.,  Penal  Code. 

Revision  of  proceedings  in  the  case  of  Moulvy 
A  hdool  Luteef  Petitioner, 

A  person  against  whom  information  has  been  falsely 
given  with  a  view  to  his  injury  has  a  right  to  bring  a 
civil  action  for  damages  with  or  without  the  consent 
of  the  public  servant  against  whom  the  offence  was 
committed,  but  he  cannot  bring  a  criminal  charge  under 
Section  189  or  any  other  Section  of  Chapter  X.  of  the. 
Penal  Code,  without  the  permission  of  such  public 
servant,  the  law  looking  upon  the  conduct  of  the  per> 
son  who  gives  the  false  information  as  an  offence,  not 
against  the  individual  charged,  but  against  the  public 
servant  to  whom  the  false  information  was  given. 

To  constitute  an  offence  under  Section  182,  Penal 
Cocle,  the  information  given  must  be  information  which 
the  informer  knew  or  believed  to  be  false,  and  it  roust  be 
proved  that  he  gave  it  with  such  knowledge. 

Lochy  J. — It  appears  that  a  man  named 
Ameer  Hossein  was  employed  in  the  Moon- 
siff' s  Court  as  a  Mohurir  from  time  to  time. 
On  his  discharge,  the  Moonsiff  gave  him  a 
certificate  of  good  conduct,  and  Ameer  Hos- 
sein subsequently  obtained  a  situation 
in  ihe  police.  On  the  15th  August  1857, 
the  petitioner,  who  was  then  the  Moonsiff  of 
Hazareebaugh,  sent  a  proceeding  to  the  Dis- 
trict Superintendent  of  Police,  to  the  effect 
that  he  had  heard  from  certain  police-officers 
that  Ameer  Hossein  had  formerly  been  head 
constable  in  the  Bhaugulpore  Police,  and  that 
he  had  been  dismissed  for  disgraceful  conduct 
which  rendered  him  unfit  to  be  again  em- 
ployed in  the  police.  The  Moonsiff  further 
requested  that  enquiry  might  be  made 
in  regard  to  Ameer  Hossein,  and  that  the 
certificate  he  had  given  him  might  be 
returned  in  order  that  it  might  be  destroyed. 
Inquiry  was  made,  and  the  statement  of  the 
Moonsiff  was  found  to  be  altogether  untrue. 

Ameer  Hossein  then  brought  a  charge  of 
defamation  against  the  MoonsifF.     The  Ma- 


gistrate held  that  he  had  committed  an 
ofFence  under  Section  182  of  the  Penal  Code, 
and  sentenced  the  accused  to  a  fine  of 
Rupees  2co. 

Two  objections  have  been  raised  to  the 
proceedings  in  the  Criminal  Court  and  to  the 
sentence  prassed  by  the  Magistrate  : — 

ist, — That  the  proceedings  were  wholly 
illegal,  having  been  commenced  and  carried 
on  without  the  sanction  of  the  complainant's 
official  superior,  the  District  Superintend- 
ent of  Police,  as  required  by  Section  168 
of  the  Criminal  Procedure  Code. 

2nd, — ^That,  however  foolish  and  unguard- 
ed the  MoonsifF  was  in  making  such  a  state- 
ment, there  is  nothing  in  the  record  to  show 
that  he  was  actuated  by  any  malicious  in- 
tention to  injure  the  complainant,  or  that  he 
knew  or  believed  the  information  to  be 
false. 

On  the  record  we  find  a  letter  from  the 
Distr4ct  Superintendent  of  Police,  dated 
17th  September  1867,  informing  the  Magis- 
trate that  Ameer  Hossein  had  not  obtained* 
his  permission  to  institute  the  charge.  By 
a  subsequent  communication  he  informed 
the  Magistrate  that  the  Assistant  Superin- 
tendent had  given  permission,  while  in  charge 
of  the  office  of  District  Superintendent. 
This  letter,  however,  it  is  urged,  is  not 
evidence,  and  cannot  be  admitted  to  prove 
that  permission  was  granted. 

I  do  not  think  that  the  first  objection 
taken  by  the  appellant  arises  in  this  case,  at 
least  not  in  the  form  he  has  put  it.  Chapter 
X.  of  the  Penal  Code  treats  of  contempts  to 
the  lawful  authority  of  public  servants ;  and, 
among  other  offences  mentioned  in  this  chap- 
ter, it  is  considered  to  be  an  ofFence  against 
a  public  servant,  if  a  man,  with  the  object 
of  doing  some  other  person  injury,  gives  to 
such  public  servant  information  which  the 
informant  knows  or  believes  to  be  false, 
intending  thereby  to  cause  such  public 
servant  to  use  his  lawful  power  to  the 
injury  of  the  person  informed  against.  It 
must  be  borne  in  mind  that  the  law  does 
not  in  this  chapter  look  upon  the  conduct 
of  the  informer  as  an  ofFence  against  the 
individual  charged,  but  as  against  the  pub- 
lic officer  to  whom  the  charge  is  preferred. 
Then  comes  the  question — how  is  such  an 
ofFence  to  be  dealt  with }  Who  is  to  prose- 
cute? Section  168  of  the  Criminal  Proce- 
dure Code  lays  down  the  rule,  which  is,  that 
a  charge  ^fthis  kind  shall  not  be  entertained 
against  the  party  giving  false  information, 
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except  with  the  sanction  or  on  the  complaint 
of  the  public  officer  to  whom  the  false  in- 
formation was  given,  and  against  whom  the 
offence  was  committed. 

If  that  public  officer  should  be  an  inferior 
ministerial  officer,  his  consent  to  a  criminal 
charge  being  brought  would  not  be  sufficient, 
but  the  complainant  must  get  the  sanction  of 
the  official  superior  of  such  public  servant  to 
enable  him  to  bring  his  charge  against  the 
informer. 

In  the  present  case,  what  are  the 
facts  ?  The  offence  specified  in  Section 
182,  Chapter  X.  of  Penal  Code,  was  com- 
mitted against  the  District  Superintendent 
of  Police,  to  whom  the  Moonsiff  of  Hazaree- 
baugh  gave  false  information  regarding  his 
subordinate  officer  Ameer  Hossein  with  the 
view  of  obtaining  the  dismissal  of  liie 
latter.  As  the  offence  was  not  committed 
against  an  inferior  ministerial  officer,  but 
against  the  District  Superintendent  of  Po- 
lice, we  have  nothing  to  do  with  the  words 
in  the  latter  part  of  Section  168,  Criminal 
Procedure  Code,  and  may  leave  them  out  of 
consideration,  as  they  only  tend  to  compli- 
cate a  simple  question.  Ameer  Hossein, 
the  party  accused,  might  have  brought  a 
civil  action  for  damages  against  the  inform- 
er without  the  consent  of  the  public  servant 
against  whom  the  offence  was  committed, 
but  he  could  not  bring  a  criminal  charge, 
under  Section  189,  or  any  other  Section  of 
Chapter  X.  of  the  Penal  Code,  without  the 
permission  of  the  public  servant  against 
whom  the  offence  was  committed.  His  in- 
ability to  do  so  did  not  arise,  as  supposed 
by  the  pleader,  from  his  holding  the  posi- 
tion of  a  subordinate  officer,  for  that  circum- 
stance did  not  put  him  in  a  worse  position 
than  any  other  party  not  holding  office 
under  Government,  but  because  the  law  says 
that  no  party  so  accused  shall  bring  a  cri- 
minal charge  against  the  informer  without 
the  sanction  of  the  public  servant  to  whom  the 
information  has  been  given,  for  it  is  against 
such  public  servant  that  the  offence  was 
committed.  Was,  then,  permission  given  to 
Ameer  Hossein  to  bring  ihe  criminal  charge  ? 
The  District  Superintendent  of  Police  gave 
no  permission,  but  in  a  letter  from  him  to  the 
Magistrate  he  says  that  the  Assistant  Super- 
intendent of  Police,  while  in  charge  of  the 
office  of  District  Superintendent,  gave  the 
permission.  This  letter  cannot,  as  it  appears 
to  me,  be  treated  as  evidence  of  permission. 
It  might  be  sufficient  warrant  to  the  Magis- 
trate to  admit  the  charge ;  but,  when  the  fact 
of  permission  has  been  distinctly  challenged 


by  the  defendant,  it  was  for  the  complainant 
to  prove  that  such  permission  was  given. 
Now,  though  the  Assistant  Superintendent 
was  examined  by  the  Magistrate,  not  a  ques- 
tion on  this  point  was  put  to  him  or  to  the 
complainant,  and  the  letter  fiom  the  District 
Superintendent  of  Police  was  not  received 
till  after  the  case  had  been  gone  into,  so  that 
the  Magistrate  had  no  authority  for  admit- 
ting the  complaint,  nor  can  that  letter,  in 
my  opinion,  be  used  as  evidence  of  such 
permission. 

With  regard  to  the  second  point,  1  think, 
looking  at  what  is  suted  in  the  complain- 
ant's deposition,  that  the  Moonsiff  was  insti- 
gated by  malice  when  he  made  this  repre- 
sentation to  the  District  Superintendent  of 
Police  against  Ameer  Hossein,  though  there 
is  nothing  to  provf  that  information  to  be 
false. 

The  Moonsiff  has  acted  throughout  in  a 
manner  most  unbecoming  his  position  as  a 
judicial  officer.  Ameer  Hossein  appears 
to  have  presented  a  petition  to  the  Depotv 
Commissioner,  complaining  of  certain  acts 
done  by  the  Moonsiff  in  his  official  capacity. 
While  this  case  was  pending,  the  Moonsiff, 
taking  advantage  of  some  gossip  that  he 
heard  from  officers  of  the  police  force  at 
Hazareebaugh,  and  without  taking  the  trouble 
to  inquire  whether  there  was  any  foundation 
for  the  statements  he  heard  from  them,  sent 
to  the  District  Superintendent  of  Police  a 
proceeding  written  in  his  official  capacity 
to  the  effect  that  Ameer  Hossein  had,  he 
heard,  been  dismissed  from  the  Bhaugulporc 
Police  Force  for  gross  misconduct.  Though 
I  do  not  concur  with  the  Lower  Court  in 
convicting  the  Moonsiff  of  the  offence  spe- 
cified in  Section  182  of  the  Penal  Code, 
I  must  record  my  opinion  that  I  think  bis 
conduct  highly  reprehensible  ;  and,  had  b« 
not  been  removed  from  his  appointment  o^ 
other  grounds,  I  should  have  thought  it 
necessary  to  bring  his  conduct  in  this  case 
to  the  notieo  of  the  High  Court. 

The  order  of  the  Lower  Court  imposiiig 
a  fine  on  the  appellant  of  Rupees  200  will 
be  reversed. 

Hobhouse,  /.—The  facts  of  this  case  arc 
as  follows  :   - 

One  Ameer  Hossein  was  at  one  tintf 
engaged  as  a  Mohurir  in  the  Court  of  the 
IMt.or^siff  of  Hazareebaugh,  the  petitioner 
Moulvy  Abdool  i.uteef. 

When  this  Ameer  Hossein  quitted  his 
post  as  Mohurir,  the  Moonsiff  gave  him  tcsti- 
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monials  of  good  character  of  the  highest 
description  ;  and  on  the  strength  of  them 
Ameer  Hossein  was  appointed  an  Inspector 
of  Police  in  the  Hazareebaugh  District. 

Subsequently,  however,  this  Ameer  Hossein 
had  a  difference  with  the  Moonsiff,  and  made 
a  complaint  against  him  before  the  Deputy 
Commissioner  of  Hazareebaugh. 

Thereupon  the  Moonsiff,  as  Moonsiff,  sent  a 
robooksyree  out  of  his  Court  to  the  address 
of  the  Superintendent  of  Police  of  Hazaree- 
baugh, stating  that  he  had  heard  from  two 
certain  persons,  whom  he  named,  ihat  Ameer 
Hossein  had  been  dismissed  from  the  Police 
Force  in  the  district  of  Bhaugulpore  for 
misconduct,  and  requesting  that,  after  en- 
quiry made,  the  District  Superintendent  of 
Police  would  re-call  the  testimonials  that  he 
(the  Moonsiff)  had  given  to  Ameer  Hossein, 
and  would  also  pass  any  other  orders  that  he 
thought  fit. 

The  District  Superintendent  held  an  en- 
quiry into  the  conduct  of  Ameer  Hossein,- 
and  found  the  misconduct  laid  against  him 
to  have  no  foundation  in  fact,  and  thereupon 
Ameer  Hossein  charged  the  Moonsiff  with 
an  oflFence  under  Section  182,  Indian  Penal 
Code ;  and  the  Courts  below  have  found  the 
Moonsiff  guilty,  and  have  sentenced  him  to 
pay  a  fine  of  Rupees  200. 

The  Moonsiff  rtow  comes  before  us  under 
Section  404,  Code  of  Criminal  Procedure,  and 
asks  us  to  quash  the  above  conviction,yfrj/,  be- 
cause the  complaint  w'as  entertained  without 
the  authority  of  the  District  Superintendent 
of  Police  of  Hazareebaugh  ;  and,  secondly y 
because  the  conviction  is  otherwise  also  bad 
in  law. 

I  think  that  on  both  points  the  petitioner 
must  succeed. 

I  observe  on  the  first  point  that  there  is 
nothing  on  the  record  to  show  that,  before 
the  investigation  was  commenced,  or  even  at 
any  time  during  its  pendency,  it  had  the 
sanction  (such  formal  sanction  as  the  law 
requires)  of  the  District  Superintendent  of 
Police,  the  officer  whose  sanction  was  under 
Section  168  necessary. 

And,  on  the  second  point,  I  think  that 
there  was  no  offence  committed  within  the 
meaning  of  Section  182. 

To  constitute  an  offence  under  Section 
182,  the  information  given  should  have  been 
"information"  which  the  Moonsiff  knew  or 
"  believed  to  be  false,"  and  it  should  have 
been  proved  that  he  gave  it  with  such  know- 
ledge. 


It  is  clear  that  there  is  no  evidence  of 
this  knowledge  or  belief,  and  that,  on 
the  contrary,  though  the  Moonsiff  acted 
on  the  merest  hearsay,  and,  therefore,  with 
a  haste  and  indiscretion  evidencing  him  to 
be  unfit  for  the  office  of  a  Judge,  yet 
that  he  did  not  report  to  the  District  Super- 
intendent against  Ameer  Hossein  any  thing 
more  than  had  been  told  lo  him  deliber- 
ately by  others.  I  question.  100,  whether  the 
robookaree  of  the  Moonsiff  was  not  a  privi- 
leged communication,  and  I  doubt,  at  least,  if 
it  is  politic  that  such  communication  from  one 
public  ofliicer  in  his  administrative  capacity 
to  another  should,  even  if  they  can  legally, 
be'  made  the  foundation  for  a  criminal 
charge  against  such  officer. 

I  agree,  therefore,  with  my  brother  Loch, 
that  this  conviction  must  be  set  aside,  and 
the  fine  refunded  to  the  Moonsiff. 


The  14th  March  1868. 

Present : 

The  Honble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  yudges. 


Cumulative  sentences — Charge — Sections  234 
and  237,  Code  of  Criminal  Procedure— Sec- 
tions 148  and  324,  Penal  Code. 

Criminal  Appellate  Jurisdiction. 

■   Queen  tfersus  Durzoolla  and  others. 

Where  prisoners  are  charged  both  with  rioting*,  being 
armed  with  deadly  weapons,  and  with  causing  hurt  by 
shooting,  and  their  conviction  of  the  latter  ofFence  rests 
solely  on  the  fact  of  their  belonging  to  a  party  by  one 
of  whom  ( not  one  of  the  prisoners )  fire-arms  wer« 
used,  it  is  wrong  to  pass  a  cumulative  sentence,  and  to 
punish  the  prisoner  both  for  the  rioting  and  for  the 
causing  hurt.  The  punishment  should  be  for  either 
one  or  other  of  those  offences. 

A  charge  should  be  so  framed  as  to  refer  to  the  Sec- 
tion of  the  Penal  Code  under  which  the  offence  charged 
is  punishable,  as  required  by  Sections  234  and  237  of 
the  Code  of  Criminal  Procedure. 

Where  there  is  a  riot  and  fight  between  two  factions, 
the  members  of  each  party  should  be  committed  for 
'  trial  separately,  and  not  alt  together. 
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Seton-Karr,  J, — In  these  three  cases, 
fourteen  people  have  been  convicted,  and 
they  appeal  in  three  separate  batches. 

The  case  is  correctly  described  by  the 
Sessions  Judge  as  one  in  which  a  dispute  ex- 
isted about  land  between  Sheedam  Meah,  the 
zemindar  or  talookdar,  and  Chundro  Coomar, 
an  ousut  talookdar,  and  in  which  the  parties 
had  a  fight,  in  which  guns  were  discharged  on 
both  sides.  Several  persons  were  wounded, 
and  one  Sona  Khan,  said  to  be  a  ryot  of 
Sheedam  and  a  servant  of  Chundro  Coomar, 
has  disappeared,  and  has  not  since  been 
heard  of. 

Seven  people  have  been  convicted,  and 
appeal  on  the  side  of  Chundro  Coomar;  and 
four  prisoners  in  one  batch  and  three  in 
another  appeal  separately,  being  of  the  party 
of  Sheedam  Meah.  There  seems  to  have 
been  some  difficulty  in  ascertaining  which 
party  fired  the  first  shot.  But  the  Sessions 
Judge  is  of  opinion  that  the  party  of  Chundro 
Coomar  went  armed  from  the  kutchery  and 
began  the  riot,  and  that  the  other  party,  no- 
thing loath,  and  apparently  ready  for  a  fight, 
as  disputes  had  been  going  on  pieviously,  re- 
sponded in  a  similar  manner. 

There  can  be  no  doubt  whatever  that  a 
very  grave  offence  was  committed  in  open 
daylight,  and  that  Sona  Khan  has  since 
disappeared ;  and  the  only  question  in  appeal 
is,  whether  all  the  parlies  convicted  have 
been  properly  identified,  and  whether  the 
amount  of  punishment  in  each  case  is  legal 
and  proper. 

I  would  take  first  the  party  of  Chundro 
Coomar.  The  appellants  are  Nitianund,  Roop- 
khan,Omedoollah,  Naimooddeen,  Donai,Sale- 
muddin,  and  Jan  Mahomed.  It  is  distinctly 
sworn  to  by  some  of  the  witnesses  thai 
Nitianund,  Omedoollah,  and  Roopkhan  on 
Chundro  Coomar's  side,  had  guns  in  their 
hands,  and  that  shots  were  fired.  The 
pleader  for  these  appellants  urges  that  the 
identification  is  neither  complete  nor  suflS- 
cient.  But  on  looking  carefully  at  the  deposi- 
tion, I  am  unable  to  see  that  there  is  any  defect 
of  identification  as  regards  these  prisoners. 
They  have  been  found  guilty  of  rioting 
armed  with  deadly  weapons,  and  also  of 
grievous  hurt,  and  have  been  punished  with 
three  years  for  the  first  offence,  and  two  years 
for  the  second.  I  think  it  would  have  been 
better  if  the  Sessions  Judge  had  punished 
them  under  one  head;  but,  as  he  has  not 
exceeded  the  maximum  punishment  which 


he  could  give  under  Section  326,  and  as  the 
offence  is  one  which  deserves  severe  punish- 
ment, looking  to  Section  426  of  the  Criminal 
Procedure  Code,  I  see  no  reason  for  anv 
interference  in  the  case  of  these  prisoners, 
and  their  appeal  is  consequently  rejected. 

I  will  take  next  the  appeal  of  the  four 
prisoners  on  the  side  of  Sheedam — namely, 
Durbaree,  Durasioollah,  RoheemooUab,  and 
Manoollah.  It  is  distinctly  sworn  to  that 
Durbaree,  Roheemoollah,  and  Sona,  who  has 
disappeared,  had  guns  in  their  hands. 
Durastooliah  and  Manoollah  are  merely 
spoken  of  as  being  present  and  taking  part  in 
the  riot  on  the  side  of  Sheedam.  These  pri- 
soners have  been  found  guilty  under  Section 
148,  and  of  causing  hurt  (not  grievous  hurt) 
under  Section  324,  and  have  been  punished 
with  three  years'  imprisonment  for  the  first 
offence,  and  two  years'  for  the  second  offence. 
I  have  great  doubts  whether  this  punish- 
ment is  strictly  correct,  aftd  whether,  looking 
to  the  facts  proved,  and  to  the  law,  these 
four  prisoners  could  have  had,  under  either 
Section,  a  heavier  punishjnent  than  three 
years'  rigorous  imprisonment.  I  do  not  think 
that  it  can  be  properly  said  that  the  prisoners 
committed  two  offences,  although,  no  doubt, 
they  might  have  been  charged  with  either 
offence,  and  been  found  guilty  and  punished 
under  either  head.  I  think  that  the  punish- 
ment that  should  have  been  awarded  to  them 
should  have  been  three  years'  rigorous  impri- 
sonment, and  I  refer  their  case  accordingly  to 
the  opinion  of  a  second  Judge. 

Lastly,  there  remains  the  case  of  Monohor, 
Chokur,  Malkhan,  and  Shaheerooddeen,  also 

found  to  be  on  the  side  of  Sheedam  Meah. 

« 

It  is  objected  against  their  conviction  that 
several  witnesses  do  not  mention  their  names 
at  all  ;  that  none  of  them  say  that  they  were 
armed  with  guns,  or  that  they  took  any 
active  part  in  the  riot ;  and  that  complete 
dependence  ought  not  to  be  placed  on  the 
identification  of  them  by  those  witnesses 
who  speak  to  their  presence. 

On  reading  the  evidence,  1  take  it  to 
show  that  these  three  appellants,  although  not 
mentioned  by  all  the  witnesses,  are  yet  shown 
to  have  gone  out  on  the  side  of  Sheedam 
Meah,  and  to  have  lent  their  countenance 
and  aid  to  the  others  who  were  carn^ing 
guns.  This  being  so,  I  find  it  difiicult  to 
get  over  the  evidence  of  their  presence, 
and,  consequently,  of  their  taking  part  in 
the  riot;  and  I  reject  their  appeal  on  the 
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facts.  But_l  think  their  sentence  should  be 
reduced  to  three  years'  rigorous  imprison- 
ment. 


Macpherson, 


Darastoollah, 
Durbaree, 
Roheemoollah, 
ManooUah, 


1  »• 
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Monohur  Cho- 
kur« 

Malkhan, 
Shaheerooddeen, 


y. — The  prisoners,  who 
are  appellants  in 
the  appeals  num- 
bered 1 8  and  19 
respectively  (which 
alone  are  now  be- 
fore me),  although 
they  have  presented 
two  separate  peti- 
tions of  appeal,  were 
all  tried  together 
on  a  charge  of 
rioting,beingarmed 
with  deadly  wea- 
pons, and  of  causing 
hurt  to  one  Niti- 
anund  by  means  of 
instruments  for  shooting.  They  have  'all 
been  convicted  both  of  rioting  and  causing 
hurt,  and  have  been  sentenced  to  three  years' 
imprisonment  each  for  the  rioting,  and  to 
an  additional  period  of  one  year's  imprison- 
ment for  the  hurt.  Against  this  conviction 
and  sentence  they  appeal. 

I  think  the  conviction  is  right,  inasmuch 
as  there  is  evidence  to  prove  (as  it  seems 
to  me  quite  satisfactorily)  that  the  prisoners 
were  present  and  took  part  in  the  riot,  and 
inasmuch  as  there  is  some  evidence  (al- 
though of  a  less  satisfactory  kind)  that  the  man 
Nitianund  received  a  slight  gun-shot  wound 
In  the  course  of  the  riot.  But  I  think  that 
the  cumulative  sentence  is  wrong,  and  that 
the  proper  punishment  to  inflict  was  either 
the  punishment  for  rioting,  being  armed  with 
deadly  weapons,  or  the  punishment  for  caus- 
ing hurt  by  shooting — not  the  punishment 
for  both  these  offences.  I  would  reduce  the 
sentence  to  one  of  three  years'  rigorous 
imprisonment  on  each  prisoner,  being  the 
maximum  of  imprisonment  which  can  be 
awarded  under  either  Section  148  or  under 
Section  324. 

I  may  add  a  further  reason  why  I  think 
the  sentence  on  these  prisoners  should  be 
reduced.  It  appears  from  the  record  that 
another  set  of  prisoners  (appellants  in  the 
appeal  number  27)  were  tried  along  with 
the  appellants  in  Nos.  1 8  and  1 9  on  the  same 
charge  of  riot,  but  (at  the  same  time)  on  a 
separate  charge  of  causing  grievous  hurt. 
These  other  prisoners  have  been  convicted 
and  been  sentenced,  like  the  appellants 
before  me,  to  two -periods  of  imprisonment 

^oL  IX» 


for  three  years  and  two  years  respectively. 
These  prisoners  were  of  the  party  who  at- 
tacked the  appellants ;  they  were  clearly  the 
aggressors,  and  commenced  the  attack  (whe- 
ther the  appellants  were  rightly  on  the  dis- 
puted  ground  or  not).  Moreover,  Sona 
Khan,  who  belonged  to  the  party  of  the  ap- 
pellants, was  shot  and  carried  off  by  the 
other  party,  and  has  never  since  been  seen 
or  accounted  for  in  any  way.  Under  these 
circumstances,  the  offence  of  the  other 
prisoners  seems  to  me  much  more  heinous 
than  that  of  these  appellants;  and,  if  the 
other  prisoners  are  sufficiently  punished  by 
a  sentence  of  imprisonment  for  five  years, 
these  appellants  will  be  sufficiently  punished 
by  imprisonment  for  three. 

I  have  to  remark  that  the  charge  in  this 
case  was  not  framed  as  directed  by  Sections 
234  and  239  of  the  Criminal  Procedure  Code, 
inasmuch  as  it  does  not  refer  to  any  one  of 
the  Sections  of  the  Penal  Code  under  which 
the  offence  charged  was  punishable. 

Further,  these  appellants  ought  not  to 
have  been  put  on  their  trial  along  with  the 
prisoners  belonging  to  the  opposite  party. 
In  the  case  of  the  Queen  versus  Sheikh 
Baza  (8  W.  R.,  p.  47,  Criminal),  it  was  held 
by  a  Full  Bench  that,  when  there  has  been 
a  riot  and  fight  between  two  factions  (as  in 
the  present  instance),  the  proper  course  is 
that  the  members  of  each  party  should 
be  committed  for  trial  separately,  and  that 
it  is  wrong  to  commit  the  members  of  both 
parties  for  trial  all  together,  upon  joint 
charges,  as  if  they  had  had  one  common 
object. 

The  sentence  upon  each  of  the  appel- 
lants will  be  reduced  to  three  years'  rigor- 
ous imprisonment  in  the  whole. 
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The  23rd  March  1868. 

Prtstnt : 

The  Hon'ble  G.  Loch  and  C.  Hobhouse, 

Judges, 

Special   Law— Sessions  Jodgfe— Masistlmte— 
Section  39,  Act  V.  of  z86x. 

Criminal  Revisional  Jurisdiction. 

Bhodbun  8ing:h»  Prisoner. 

Where  an  accused  was  charged  before  the  Sessions 
Judge  under  both  Section  409,  Penal  Code,  and  under 
the  Special  Law,  Section  39,  Aet  V.  of  1862,  and  was 
acquitted  under  the  former  Section,  it  was  held  that  th« 
Sessions  Judge  could  not  convict  under  the  latter  law, 
as  the  Magistrate  alone  has  jurisdiction  to  convict  under 
that  lawi 

Hobhouse,  J, — The  facts  of  this  case  are 
as  follow  ; — 

.  The  prisoners  were  police-officers,  and 
were  in  this  capacity  entrusted  with  certain 
property  for  conveyance  to  a  certain  place. 

On  being  called  on  to  deliver  up  that  pro- 
perty at  that  place,  a  part  of  it — apparently 
a  valuable  part — was  found  missing,  and,  on 
being  questioned,  each  prisoner  accused 
the  Othef)  and  all  gave  a  very  unsatis- 
factory account  of  their  movements  whilst 
in  charge  of  the  property,  and  did  not  even 
attempt  to  account  for  its  disappearance. 

. .  The  prisoners  were  then  charged  under 
Section  409,  Indian  Penal  Code,  with  cri- 
minal breach  of  trust  as  public  servants,  and 
nnder  Section  39,  Act  V.  of  1861,  with  neg- 
lect of  duty,  and  were  committed  to  the 
Sessions. 

.  The  Sessions  Judge  acquitted  them  of 
ietny  offence  under  Section  404,  Indian  Penal 
Code,  but  sentenced  them  to  three  months' 
imprisonment  under  Section  29,  Act  V.  of 
r86i. 

• 

'*  I  say  nothing  of  th^  acquittal  under 
Section  409,  .but  I  am  of  opinion  that  the 
conviction  under  Section  29,  Act  V.  of  1861, 
must  be  set  aside,  as  I  think  that  it  is  the  Ma- 
gistrate, as  defined  in  Sections  i  and  29,  Act 
V.  of  1861,  who  aione  has  jurisdiction  to 
punish  under  Section  29. 


Loch^  y.' — I  concur  with  my  colleague  in 
considering  that  the  Sessions  Judge  had  no 
authority  to  sentence  the  prisoner  under  Act 
V.  of  1 86 1,  Section  29,  for  the  offence  was 
not  punishable  under  the  Penal  Code,  but  by 
a  special  enactment,  which  gave  authority  to 
the  Magistrate  to  punish  offences  of  this 
kind. 


The  24th  March  1868. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Surety^Bail-bond— Forfeitnre. 
Criminal  Revisional  Jurisdiction. 

Kurremuddeen  and  another,  Petitiimtrs. 

A  bail-bond  by  which  the  sureties  bind  themsehrca 
to  be  responsible  for  the  appearance  of  the  accused 
during  the  preliminary  investigation  cannot  be  forfeited 
if  the  accused  abscond  after  the  preliminary  enquiry  and 
during  the  trial  at  the  Sessions  Court. 

Kemp,  ^.— The  bail-bond  has  been  sub- 
mitted for  our  inspection.  It  is  addressed 
to  the  Magistrate  alone.  The  terms  of  it 
are  to  the  effect  that  the  sureties  will  be 
responsible  for  the  attendance  of  the  accused 
before  the  Magistrate  during  the  enquiry 
before  that  officer.  It  is  clear  that  a  pre« 
liminary  enquiry  was  made  by  the  Magis- 
trate during  that  enquiry,  and  up  to  its  close 
the  accused  was  present :  he  also  appeared 
before  the  Court  of  Session,  and  toOk  his 
trial,  but  absconded  before  sentence  was 
passed. 

The  bond  does  not  condition  that  the 
sureties  were  to  be  responsible  for  the 
accused's  attendance  after  ihe  preliminan* 
enquiry  before  the  Magistrate  was  closea, 
and  for  the  appearance  of  the  accused  in  the 
Court  of  Session.  We  are,  therefore,  of 
opinion  that  the  recognizance  cannot  be 
legally  held  to  be  forfeited. 

The  amount  deposited  in  Court  must  bf 
refunded.  tQ  the  petitiQaer. 
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held  was  proved  agaipst  the  prisoner,  becaiMe 
th^  prisoner  wa9  a  partner  with  the  pr0«^ 
cutor. 

The  deposition  of  Brindabun  Chunder 
Roy,  the  prosecutor,  is  as  follows  :  "  On 
the  2 1  St  Assar,  I  sent  Lall  Chand  Roy,  my 
servant,  to  Bhairoh  Bazar,  with  75  bags  of 
sugar  and  160  maunds  or  thereabouts  of 
suparee,  valued  at  Rupees  1,670,  to  be  sold 
on  my  account,  and  the  proceeds  remitted  In 
cash.  He  has  remitted  Rupees  250  in  cash 
and  Rupees  292  in  goods.  A  balanceof  Rupees 
872  is  due,  which  defendant  says  he  has  not 
got."  The  prisoner  in  his  defence  says : 
''  Plaintiff  gave  me  75  bundles  of  sugar 
and  1 60  maunds  of  suparee  valued  at  Rupees 
1,670.  Of  the  price  I  remitted  Rupees  1^6 
in  cash,  and  purchased  grain  of  various  kinds 
for  Rupees  214.  I  have  since  paid  the  entire 
amount.  The  charge  is  made  because  j[I 
claim  to  have  a  share  of  one  anna  in  the 
profits." 

Of  the  witnesses  for  the  prosecation, 
witness  No.  i,  Gridhar  Lala,  deposes: 
'*  Plaintiff  gave  prisoner  1,670  rupeea  worth 
of  sugar  and  suparee  to  be  taken  to  Bhariofa 
Bazar.  When  prisoner  returned,  he  gave 
over  In  money  and  goods  Rupees  700  odd." 
Witness  No*  2,  Ramdyal  Pyne,  deposes  that 
'<  the  1,670  rupees  worth  Of  sugar  and  suparee 
were  despatched*  with  Xall  Cbaad  Roy  U^ 
Bbairoh  Baaar  to  be  sold,  and  the  proceeds 
remitted  by  hoondep.  Defendant  remitted 
in  cash  and  in  grain  about  Rupees  79S, 
leaving  a  balance  of  Rupees  872.  Lall  Chaad 
said  he  had  brought  the  money,  but  could 
not  tell  what  had  become  of  it.  Lall  Chand 
is  plaintifif  8  servant,"  Witness  No.  Si  Alifc 
chunder  Dutt,  deposes :  "  On  the  3rd  Kar* 
tiqk,  having  gone  to  Bnndabun  Roy'a  house,  I 
fonnd  him  and  Lall  Chand  settling  accouiils. 
The  former  demanded  Rupees  872  from  the 
latter,  who  said  he  had  brought  the.  moiH^  in 
his  boat,  but  could  not  tell  what  had  become 


The  26th  March  i868. 
Present: 

The  Hon'ble  F.  B.  Kemp,  £.  Jackson,  and 
Dwarkanath  Mitter,  Judges, 


breach  of  tnist^Partner— Master  and 
servant 


Crimt 


Revision  of  Proceedings  in  the  case  of  Lall 
Chand  Roy^  Petitioner, 

The  accused  was  convicted  of  criminal  breach  of 
trust  in  respect  of  the  value  of  goods  which  had  been 
entrusted  to  him  to  sell.  It  was  urged  before  the  High 
Court  that  the  conviction  could  not  be  sustained,  a^the 
accused  was  a  partner  with  the  prosecutor. 

Hbld  by  Jackson,  J.,  that  the  finding  of  the  Magis- 
trate and  Sessions  Judge  on  the  evidence  was  to  the 
effect  that  the  prisoner  was  not  a  partner  but  a  servant ; 
that  such  Bnding  could  not  be  interfered  with  by  the 
High  Court  as  a  Court  of  Revision,  unless  there  was  a 
mistake  in  law;  that  the  finding  was  correct  in  law; 
that  the  defence  of  the  prisoner  could  not  be  taken  to 
mean  to  say  that  he  was  a  partner,  but  merely  that  he 
claimed  a  small  share  in  the  profits;  and  that  such 
claim  did  not  make  him  a  partner,  an  agent's  remunera- 
tion being  a  share  in  the  profits  not  constituting  the 
agent  a  partner. 

Held  by  Kemp  and  Mitter,  yj,  ( releasing  the  pri- 
soner) that,  though  the  allowance  of  a  portion  of  the 
f^rofits  or  goods  does  not  destroy  the  relation  of  master 
and  servants  the  accused  in  this  case  distinctly,  pleaded 
he  was  *•  partner,  and  not  only  that  he  was  entitled  to  a 
share  in  the  profits;  that  the  Lower  Courts  did  not 
spedfically  decide  that  the  accused  was  a  servant ;  and 
that  the  prosecutor's  remedy  was  a  civil  suit  for  an 
aocoant. 

Jackson,  J, — ^This  case  has  come  before 
us  on  an  application  made  by  the  prisoner's 
vakeel,  under  Section  434  of  the  Criminal 
Procedure  Code.  The  prisoner  has  beeii 
eentenced  to  fine  and  imprisonment  for  the 
offence  of  criminal  breach  of  trost.  It  was 
argued  at  the  first  hearing  of  the  application 
that  the  facts  found  by  the  Lower  Court  did 
DOl  amount  to  the  offence  which  It  bad  ])eeii 
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of  it.  Witness  No.  4,  Issur  Chunder  Sir- 
car, deposes:  ''On  the  35th  Assar  plaintiff 
made  over  1,670  rupees  worth  of  sugar  and 
suparee  to  defendant  to  sell  in  Bhairoh 
Bazar,  and  to  remit  the  proceeds  in  hoondee. 
On  the  2nd  Kartick  defendant  returned,  and 
plaintiff  asked  him  for  his  accounts.  He 
said  he  had  remitted  Rupees  798  in  cash,  and 
that  he  had  brought  the  rest  in  his  boat, 
and  could  not  say  what  had  become  of  it" 
Witness  No.  5,  Goluck  Chunder  Shah,  de- 
posed that  ''the  plaintiff  gave  defendant 
1,670  rupees  worth  of  sugar  to  sell  and 
remit  the  proceeds.     Defendant  returned  on 

• 

the  I  St  Kartick,  and  said  that  he  had  remit- 
ted Rupees  798,  and  that  the  rest  had  been 
stolen  from  his  boat.  He  made  off  on  the 
night  of  the  2nd." 

Of  the  witnesses  for  the  defence,  wit- 
ness No.  I,  Bykunt  Chum  Doss,  depos- 
es: ''In  Assin  last,  accused  gave  plaint- 
iff Rupees  1,047  1^  silver,  and  Rupees  135  in 
grain,  I  heard  of  the  payment.  Accus- 
ed is  partner  of  plaintiff.  Plaintiff  said  so 
always.  I  saw  the  money  paid.  The  payment 
was  made  at  Juttha,  where  I  had  gone  on 
business.  It  was  defendant  who  stated  the 
amount.  Plaintiff  said  nothing."  Witness 
No.  J,  Chunder  Madhub  Ghose,  deposes: 
*'  I  saw  defendant  give  plaintiff  Rupees  1,047 
In  cash,  and  Rupees  135  in  grain.  I  know 
that  defendant  is  a  partner,  because  I  and  he 
load  in  the  same  mart.  The  payment  was 
at,  Brindabun.  I  had  gone  there,  hearing 
there  was  a  row  between  plaintiff  and  de- 
fendant." Witness  No.  3,  Komul  Kisto 
Samaldar,  deposes :  "  Defendant  paid  plaint- 
iS.  Rupees  1,045  '^^  silver,  and  Rupees  135  in 
grain  at  the  Lukhee-poojah  in  Assin.  They 
are  partners.  Issur  Chunder  Shaha  is  my 
relation.  That  is  how  I  happened  to  be 
on  the  spot"  Witness  No.  4,  Pctumber, 
deposes  that  he  also  saw  the  payments. 
^'Accused  and  complainant  were  partners. 


On  that  day  I  heard  Brindabun  say  that 
Lall  Chand  was  his  partner." 

The  Magistrate  upon  this  evidence  re- 
cords a  long  judgment.  The  material  parts 
are  these :  "  Admitting  for  the  sake  of 
argument  that  the  partnership  is  a  fact,  I 
cannot  admit  that  the  argument  for  the 
defence  is  correct,  which  asserts  that  in  such 
a  case  the  Criminal  Courts  have  no  juris- 
diction. *  *  *  In  this  instance,  the  case  is 
stronger,  for  whereas  accused  only  pretends  to 
a  one-anna  share  in  the  partnership  the  sum 
said  to  have  been  misappropriated  amounts 
to  Rupees  872,  whereas  his  sixteenth  of  the 
whole  consignment  amounts  to  about  Rupees 
loOb  Even  were  he  at  liberty  to  help  him- 
self, this  is  all  he  would  be  entitled  to.  It 
may  be  remarked  that  this  sum  of  Rupees 
100  is  very  suspiciously  near  the  Rupees  100 
stated  by  the  complainant  to  be  the  annual 
pay  of  the  accused.  Payment  by  percentage 
does  not  transfer  a  servant  into  a  partner. 
*  *  *  I  hold  that,  if  the  evidence  for 
the  prosecution  be  worthy  of  credit,  and 
that  for  the  defence  be  not  so,  the  offence  of 
criminal  misappropriation  stands  proved 
against  the  accused."  The  Magistrate  then 
carefully  goes  through  each  witness's  deposi- 
tion both  for  the  prosecution  and  the  de- 
fence, and,  after  giving  his  reasons  for  credit- 
ing th^  witnesses  for  the  prosecution,  and  dis- 
believing those  for  the  defence,  decides: 
*'I  can't  think  the  payment  proved,*'  He 
adds,  admitting  it  proved,  accused  is  not  in 
his  opinion  entitled  to  an  acquittal,  and  he 
goes  on  to  give  his  reasons  for  this,  and  ends  . 
by  finding  the  prisoner  guilty,  and  sentenc- 
ing him  to  one  year's  rigorous  imprisonment, 
and  a  fine  of  Rupees  872,  or  in  default  fur-  . 
ther  imprisonment  and  a  fine  of  Rupees  872,  | 
or  in  default  further  imprisonment  for  eight 
months. 

The  case  was  then  taken  before  the  Ses- 
iiont  Judge  on  appeal.  He  states:  "With« 
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out  the  admission  made  by  the  appellant  of 
bis  having  received   certain   properly  from 
the  plaintiff,  I  should  have  looked  upon  the 
truth  of  the  charge  with  suspicion.  I   ob- 
serve that  no  enquiry  has  been  made  by  the 
Magistrate,  as  to  the  connection  which  ex- 
isted between  the  parties,  whether  he  was 
a  partner  as  alleged,  and  claimed  a  share,  or 
iirhether  he   was  servant.    The  admission, 
however,  clears  up  doubts  upon  this  point ; 
and  it  cannot  be  disputed  that  the  appellant 
was  entrusted  with  property  to  the  amount 
of  Rupees  1,670.    The  only  question,  there- 
fore, calling  for  a  decision  is  whether  he  has 
re-paid  the  money  to  the  plaintiff  as  the  value 
realized  by  the   sale  of  the  property  with 
which  he  had  been  entrusted,  or  had  m  s- 
appropriated    it.    I   consider  it  immaterial 
whether  he  was  acting  in  the  capacity  of  a 
servant  or  a  partner.    The  evidence,  it  may 
be  noticed,  tends  to  show  he  was  acting  in 
the  capacity  of  a  servant."    The  Sessions 
Judge  then  goes  on  to  allude  to  the  evidence 
for  the  prosecution  and  for  the  defence^    He 
sajs  he  considers  that  the   Magistrate  was 
right  in  his  finding  upon  the  evidence ;  and, 
though  discrepancies  exist  in  the  evidence 
of  ihe  plaintiff,  they  are  not  such  as  to  vitiate 
the  truth  of  the  charges,  and  are  certainly 
not  so*  detrimental  as  those  brought  forward 
in  the  evidence  for  the  accused:"  and  the 
Sessions  Judge  concludes :  **  On  the  whole, 
I  am  of  opinion  that  the  charge  against  the 
appellant  was  clearly  proved,  and  that  he  was 
justly  convicted." 

The  question  raised  before  us  is  on  a 
point  of  law.  We  have  no  authority  in 
revising  the  proceedings  of  the  Lower  Court 
In  this  case  to  interfere,  except  there  has 
been  some  mistake  in  law.  It  is  said  that 
both  Courts  held  that  it  was  immaterial  to 
find  whether  the  accused  was  a  servant  of 
a  partner  of  the  plaintiff,  and  that,  if  he 
was  a  partnefy  he  cannot  be  held  guilty  of 
misappropriation  of  what»  in  facW 


belonged  to  himself.  In  my  opinion,  both 
the  Magistrate  and  the  Sessions-  Judge, 
though  they  have  held  that  the  accused  was 
guilty,  whether,  he  was  a  servant  or  a  part- 
ner, have  at  the  same  time  distinctly  found 
that  he  was  not  a  partner,  but  a  servant. 
Both  Courts,  observing  the  discrepancies  in 
the  depositions  of  the  witnesses  on  the 
point,  still  held  that  the  defence  of  the  ac« 
cused  of  itself  was  evidence  that  he  was  a 
servant.  If  that  decision  is  not  founded  on 
any  mistake  in  law,  it  is  final,  and  not  open 
to  revision.  But  it  has  been  argued  that 
the  accused's  statement  does  not  admit  that 
he  was  a  servant,  if  it  is  taken  as  a  whole. 
I  agree  with  the  Lower  Courts  that,  even 
taking  the  whole  of  it,  the  accused  admits 
that  he  was  bound  to  account  to  the  plaintiff 
for  the  consignment  which  was  made  over 
to  him,  but  that  he  claimed  a  one-anna 
share  of  the  profits.  This  claim  of  his 
though  it  may  not  make  him  a  servant,  does 
not,  to  my  mind,  make  him  a  partner :  and 
the  accused  did  not  even  allege  that  he 
was  a  partner.  An  agent's  remuneration 
being  a  share  in  the  profits  does  not  there- 
by constitute  the  agent  a  partner.  The 
accused  does  not  anywhere  say  that  he 
is  a  partner;  and  we  never  hear  of  this  de- 
fence until  the  witnesses  for  the  accused  are 
examined.  The  statement  of  the  accused 
is  that  he  has  not  misappropriated  the 
plaintiff's  money,  but  that  he  has  accounted 
to  him  for  the  whole  of  it ;  and  his  wit- 
nesses also  depose  that  he  did  account  to  the 
plaintiff  as  alleged.  The  whole  question 
before  the  Lower  Court  was  one  of  fact 
whether  the  accused  came  back  with  the 
false  story  that  he  did  not  know  what  had 
become  of  the  money.  The  decision  of  the 
Magistrate  and  the  Sessions  Judge  on  this 
question  of  fact  against  accused  is  final.  I 
cannot  see  that  it  is  in  any  way  vitiated  by 
being  wrong  in  law.  I  am  rather  inclined 
to  think  that  there  might  be  drcamstancea 
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of  any  other  punij-hraent.  It  is  as  follows: 
*'  Whoever  commits  any  of  the  following 
"offences  may  be  punished  with  whipping 
"  in  lieu  of  any  piuiishment  to  which  he 
"  may  for  such  offence  be  liable  under  the 
"Indian  Penal  Code,  that  is  to  say,"  &c. 
The  effect  of  these  words  I  understand  to  be 
thai  the  Sections  mentioned  in  this  2nd  Sec- 
tion are  to  be  read  respectively  as  if  words 
to  this  effect  had  been  added  to  each — **  or 
"  in  lieu  of  such  punishment  (or  punishments). 
**  the  offender  may  be  punished  with  whip- 
"  ping." 

It  is  ari?ued  that,  as  this  2nd  Section  says 
that  whipping  is  to  be  in  lieu  of  any 
punishment  to  which  the  convict  may  be 
liable  under  the  Indian  Penal  Code,  it  is 
clear  that  the  whipping  itself  cannot  be 
under  the  Indian  Ptnal  Code.  But  it  ap- 
pears to  me  that  "  any  puni.-hment "  must 
be  read  as  "  any  other  punishment :"  and 
that  this  was  the  inieniion  of  the  fram- 
ers  of  the  Act  is  shown  by  Section  3,  in 
which,  under  precisely  similar  circumstances, 
the  word  **  other  "  occurs.  Moreover,  I  have 
said  that  I  consider  that,  by  reason  of  the 
preamble  and  the  first  Section,  all  whipping 
under  Act  VI.  of  1864  is  to  be  deemed  to 
be  whipping  under  the  Penal  Code  ;  and.  if  I 
am  right  in  that  opinion,  then  the  whipping 
under  Section  4,  as  well  as  under  the  other 
Sections  of  the  Act,  must  be  deemed  to  be 
under  the  provisions  of  the  Penal  Code. 

On  the  whole,  I  think  that  whipping  is 
one  of  the  penalties  prescribed  by  the  Penal 
Code  within  the  meaning  of  Section  46 
of  the  Criminal  Procedure  Code. 

Then  is  it  a  punishment  which  a  Magis- 
trate is  competent  to  infl:ct?  At  first  I  had 
doubts  on  this  point,  the  powers  of  a  Magis- 
trate being  defined  in  Section  22,  and  whipping 
not  being  one  of  the  punishments  there  men 
tioiftd.  But  it  appears  from  Section  8  of 
Act  VI.  of  1864  that  a  Magistrate  of  a  Dis- 
trict has  the  power  to  punish  with  whipping : 
for,  unless  a  Magistrate  was  intended  to  have 
that  power,  it  would  have  been  quite  un- 
necessary to  enact  that  "no  sentence  of 
"  whipping  shall  be  passed  by  any  officer  in- 
"ferior  to  a  Subordinate  Magistrate  of  the 
"  first  class,  unless  he  shall  have  been  express 
"  ly  empowered  by  the  Local  Government  to 
"  pass  sentences  of  whipping."  The  exclusion 
of  inferior  Magistrates  from  the  exercise  of 
the  power  would  seem  to  import  the  posses- 
sion of  the  power  by  superior  Magistrates. 

As  a  Magistrate  may  pass  a  sentence  of 
whipping,  and  as  a  sentence  of  whipping 


under  Act  VI.  of  1864  is  to  be  deemed  a  sen- 
tence passed  under  the  provisions  of  the  Penal 
Code,  I  think  further  that  whipping  is  a 
punishment  which  a  Magistrate  is  (in  the 
words  of  Section  46),  "  by  his  ordinary  juris- 
diction, competent  to  inflict ; "  that  is  to  say,  I 
think  that  a  Magistrate  is,  by  his  ordinary 
jurisdiction,  competent  to  sentence,  not  only  to 
the  punishm^ts  mentioned  in  Section  22  of 
the  Criminal  Procedure  Code,  but  also  to 
whipping,  either  as  the  only  punishment,  or 
as  an  additional  punishment,r  as  provided  in 
Act  VI.  of  1864. 

What,  then,  is  the  greatest  amount  of 
punishment  which  a  Magistrate  can  award 
without  exceeding  *•  twice  the  extent  of 
'•  punishment  which  he  is,  by  his  ordinary 
"  jurisdiction,  competent  to  inflict"  ? 

There  is  no  doubt  that  in  cases  of  convic- 
tion, at  the  same  time,  of  two  or  more  offenctfS 
punishable  by  imprisonment  and  fine,  the 
Magistrate  has  power  to  sentence,  on  the 
whole,  to  four  years'  imprisonment  and  fine, 
with  one  year's  additional  imprisonment  if 
the  fines  are  not  paid.  But  it  is  more  difficult 
to  say  what  is  the  limit  in  cases  in  which 
whipping  has  been  awarded. 

According  to  the  literal  interpretation  of 
Section  46  of  the  Criminal  Procedure  Code, 
a  Magistrate  (in  the  view  I  take  of  his  pow- 
ers) might  sentence,  upon  several  convictions 
at  the  same  time,  to  four  years'  imprison- 
ment with  fine,  and  another  year's  impri- 
sonment in  lieu  of  payment,  and  two 
whippings ;  for  Section  46  says  onlv  that 
"  the  punishment  shall  not  in  the  aggregrate 
•*  exced  twice  the  extent  of  punishment 
**  which  such  Magistrate  is  by  hi*?  ordinary 
•*  jurisdiction  competent  to  inflict.'*  But 
these  words  of  Section  46  must  be  read  with 
ihe  provisions  of  Act  VI.  of  1864  ;  and  under 
that  Act  it  appears  to  me  that  in  no  case  can 
more  than  one  sentence  of  whipping  be 
passed.  Such  a  thing  as  double  whipping 
is  not  contemplated  by  Act  VI.  of  1864. 
This  appears  to  me  from  the  general  tenor 
of  the  whole  Act,  and  is  shewn  more  espe- 
cially by  the  9th  loth,  and  nth  Sections, 
which  provide  that,  when  whipping  is 
awarded  in  addition  to  imprisonment,  the 
whipping  shall  be  inflicted  immediately  on 
the  expiry  nf  fifteen  days  from  the  date  of 
the  sentence,  or  (in  the  case  of  an  appeal 
having  been  made)  immediately  on  the  re- 
ceipt of  the  order  of  the  High  Court  confirm; 
ing  the  sentence — that  **iif  no  case,  if  the 
*'  cat-o- nine-tails  be  the  instrument  employed* 
"  shall  Ihe  punishment  of  whipping  txcud 
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"one  hundred  and  fifty  lashes,  or^  if  the 
^^  rattan  be  employ ed^  shall  the  punishment 
^  exceed  thirty  stripes  " — and  that  •*  no  sen- 
"  tence  shall  be  executed  by  instalments/' 

With  these  provisions  in  the  Act,  and  in 
the  absence  of  any  indication  of  an  inten- 
tion that  a  man  should  be  liable  to  be  sen- 
tenced at  one  time  to  more  than  one  whip- 
ping, I  am  of  opinion  that  under  Section  46 
only  one  whipping  can  be  awarded. 

But,  although  I  think  a  Magistrate  would 
be  acting  within  the  letter  of  the  law  in 
passing  a  sentence,  amounting  in  all  to  four 
years'  imprisonment  with  whipping,  and  a 
fine  of  1,000  rupees,  or  an  additional 
period  of  imprisonment  for  one  year,  in  my 
opinion  he  would  not  exercise  his  discretion 
wisely  in  passing  such  a  sentence  on  any 
person  who  had  not  previously  been  convict- 
ed of  the  like  offence.  For  it  may  be  very 
much  doubted  whether  it  was  the  intention 
of  the  Legislature  to  authorize  whipping  in 
the  case  of  a  second  offence,  except  when  the 
ordinary  punishment  for  a  first  offence  had 
been  tried  and  failed  ;  or  in  the  case  of  a  first 
offence,  if  whipping  was  to  be  accompanied  by 
imprisonment  under  a  simultaneous  sentence. 
The  punishment  of  whipping  for  a  first 
offence  is  one  which  recommends  itself,  not 
only  from  its  deterrent  qualities,  but  from  this 
that  it  does  not  expose  the  offender  to  the 
risk  of  contamination  and  demoralization 
i?hich  he  necessarily  incurs  if  sent  to  pri- 
son. The  latter  object  is  defeated,  if  one 
who  has  not  previously  been  convicted 
(using  the  term  in  the  sense  of  being  con- 
victed before  the  commission  of  the  offence 
for  which  he  is  about  to  be  punished)  is 
sentenced  to  imprisonment  as  well  as  whip- 
ping. 

The  Whipping  Act  is  one  in  the  construc- 
tion and  carrying  out  of  which  very  many 
difficult  questions  arise.  And  it  is  impos- 
sible to  warn  Magistrates  and  other  officers 
sufficiently  strongly  to  be  cautious  and  mo- 
derate in  acting  under  it.  In  no  case  can  a 
Magistrate  be  justified  in  passing  a  sentence 
of  whipping  if  he  has  any  doubt  as  to  his 
legal  competency  to  do  so. 

The  answer  which  1  would  give  to  the 
question  put  to  us  is :  A  Magistrate  is  com- 
petent to  sentence  a  person  convicted,  at  one 
time,  of  two  or  more  offences  punishable 
under  the  same  or  different  Sections  of  the 
Indian  Penal  Code,  to  imprisonment  for  four 
years  with  whipping,  and  to  fine  amounting  to 
1,000  rupees,  or,  in  default  of  pay- 
meot,  to  a  further  period  of  imprisonment 
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not  exceeding  one  year.  This  would  be 
the  maximum  aggregate  punishment  which 
any  Magistrate  could  pass  under  Section  46 
of  the  Criminal  Procedure  Code. 

Phear,  J. — ^The  punishment  of  whipping 
is  given  by  Act  VI.  of  1864.  It  seems  to  me, 
upon  consideration  of  the  preamble  and  the 
words  of  the  ist  Section,  that  the  Legisla- 
ture in  passing  that  Act  intended  to  make  the 
punishment  of  whipping  to  be  read  thence- 
forth as  if  it  had  been  included  among  the 
punishments  prescribed  by  the  Indian  P6nal 
Code. 

The  preamble  is  in  these  words :  "  Where- 
as it  is  expedient  that  in  certain  cases 
offenders  should  be  liable,  under  the  provisions 
of  the  Indiap  Penal  Code,  to  the  punishment 
of  whipping ;  it  is  enacted  as  follows  :" 

Section  i  enacted  that,  ''  in  addition  to  the 
punishments  described  in  Section  53  of  the 
Indian  Penal  Code,  offenders  are  also  liable 
to  whipping  under  the  provisions  of  the 
said  Code.*' 

Section  8  of  the  same  Act  also  seems 
to  me  by  implication  to  give  power  to  a 
Magistrate  to  pass  sentences  of  whipping. 
No  sentence  of  whipping,  it  says,  shall  be 
passed  by  any  officer  inferior  to  a  Magistrate 
of  the  first  class,  unless  he  shall  have 
been  expressly  empowered  by  the  Local 
Government  to  pass  sentences  of  whipping. 
I  cannot  escape  from  the  conclusion  that 
Act  VI.  of  1864  intends  to  insert  in  the 
Penal  Code,  among  the  punishments  there- 
in prescribed,  the  punishment  of  whipping, 
and  also  to  empower  a  Magistrate  to  pass 
sentence  of  whipping. 

But  this  Act  does  not  authorize  a 
Magistrate  to  pass,  simultaneously,  several 
sentences  which  shall  take  effect  in  succes* 
sion  to  one  another.  That  provision  is  giveli 
solely  by  the  Code  of  Criminal  Procedure. 

The  46th  Section  of  that  Act  S^ys: 
''  When  a  person  shall  be  convicted  at  6rie 
time  of  two  or  more  offences  pnnish&bl6 
under  the  same  or  different  Sections  of  the 
Indian  Penal  Code,  it  shall  be  lawful  for 
the  Court  to  sentence  such  person  for  the 
offences  of  which  he  shall  have  b^en  con- 
victed to  the  several  penalties  prescribed 
by  the  said  Code,  which  such  Court  is  com- 
petent to  inflict;  such  penalties,  when  in- 
sisting of  imprisonment,  to  commence  the  one 
after  the  expiration  of  the  other.  It  shall 
not  be  necessary  for  the  Court,  by  reason 
only  of  the  aggregate  punishment  for  the 
several  offences  being  in  excess  of  the  pun- 
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ishment  which  such  Court  is  competent  to 
inflict  on  conviction  of  a  single  offence,  to 
send  the  offender  for  trial  before  a  higher 
Court  Provided  that  in  no  case  shall  the 
person  be  sentenced  to  imprisonment  for  a 
longer  period  than  fourteen  years ;  and  pro- 
vided also  that,  if  the  case  be  tried  by  a 
Magistrate,  the  punishment  shall  not  in  the 
aggregate  exceed  twice  the  extent  of  pun- 
ishment which  such  Magistrate  is  by  his 
ordinary  jurisdiction  competent  to  inflict." 

I  think  that  a  Magistrate  has  no  power  to 
inflict  a  succession  of  punishments  except 
under  the  provisions  of  this  Section  46  of 
the  Code  of  Criminal  Procedure.  It  is, 
therefore,  necessary  to  consider  what  are 
the  sentences  which  that  Section  authorizes 
a  Magistrate  to  pass,  to  take  effect  in  suc- 
cession. 

It  is  clear  that,  unless  this  Act  has  been 
altered  by  subsequent  legislation,  the  differ- 
ent penalties  of  the  Indian  Penal  Code  to 
which  this  Section  refers  are  the  penalties 
prescribed  by  that  Code  at  the  time  that  the 
Criminal  Procedure  Act  was  passed.  It  is 
also  clear  that  the  proviso  at  the  end  of  the 
Section,  unless  similarly  altered  by  subse- 
quent legislation,  means  now,  as  it  meant 
when  it  was  passed,  in  referring  to  the 
ordinary  jurisdiction  of  the  Magistrate,  the 
ordinary  jurisdiction  such  as  it  then 
existed. 

I  believe  there  is  no  contention  but  that 
the  ordinary  jurisdiction  of  the  Magistrate, 
as  it  then  existed,  is  that  which  is  mentioned 
in  Section  22  of  the  Code  of  Criminal 
Procedure,  viz.,  that  he  may  inflict  impri- 
sonment up  to  a  term  of  2  years  with  a  fine 
commutable  to  imprisonment  for  6  months  ; 
so  that  it  appears  to  me,  unless  Section  46 
of  this  Act  has  been  altered  by  subsequent 
legislation,  the  Magistrate,  while  he  has 
power  of  passing  sentences  simultaneously 
to  take  effect  in  succession  the  one  to  the 
other,  can  only,  in  such  accumulated  sen- 
tences, give  the  penalties  which  were  pre- 
scribed by  the  Penal  Code,  as  it  existed  at 
the  time  of  the  passing  of  the  Criminal 
Procedure  Act;  and  that  he  was  then  limited 
in  the  aggregate  to  a  term  of  4  years'  im- 
prisonment, with  two  fines  commutable 
into  6  months'  imprisonment  each,  or  12 
months  in  the  whole.  Now,  it  is  not 
suggested  that  Section  46  of  the  Criminal 
Procedure  has  been  changed  by  the  Legis- 
lature otherwise  than  by  the  passing  of  the 
Whipping  Act,  as  it  is  termed,  or  Act  VI. 
of   1864.     But   I   am    unable   to   find    any- 


thing in  Act  VI.  which  goes  the  length  of 
effecting  such  a  change.  When  the  Legisla- 
ture by  that  Act  inserted  the  punishment  of 
whipping  into  the  Penal  Code  for  the  gene- 
ral, purposes  of  that  Code,  it  did  not,  as  it 
seems  to  me,  intend  to  alter  the  meaning  or 
scope  of  any  other  existing  Act  of  Legisla- 
ture. No  doubt  this  Act  gave  powers. which 
no  previous  Act  gave,  but,  excepting  the 
Penal  Code,  it  did  nuf  make  any  other  Act 
utter  language  which  it  did  not  utter  before. 
If  it  had,  when  passing  it,  intended  to  do  this, 
it  could  have  done  so  expressly.  It  clearly, 
to  my  mind,  has  not  expressly  done  it,  and 
I  do  not  think  that  there  is  any  such  neces- 
sity arising  out  of  the  provisions  of  Act 
VI.  of  1864,  remembering  that  it  is  a  penal 
Act,  as  to  make  us  come  to  the  conclusion 
that  such  a  change  was  effected  by  im- 
plication. 

0n  the  whole,  therefore,  it  seems  to  me 
that,  if  a  Magistrate  exercises  the  powers 
which  are  given  to  him  by  Section  46  of  the 
Criminal  Procedure  Code,  and  passes  an 
accumulated  sentence,  he  must  confine  him- 
self to  the  penalties  prescribed  by  the 
Penal  Code,  before  it  was  altered  by  Act 
VI.  of  1864.  He  cannot  include  in  thai 
sentence  ihe  punishment  of  whipping,  and 
he  cannot  exceed  in  total  twice  the  extent 
of  his  ordinary  jurisdiction,  as  defined  by 
Section  22  of  the  Criminal  Procedure 
Code. 

Jackson,  y. — I  have  arrived  at  the  same 
conclusion  as  my  brother  Macpherson,  and 
generally  for  the  same  reasons. 

It  is  remarkable  enough  that  Act  VI.  of  1864, 
which  legalizes  the  punishment  of  whipping, 
is  expressly  designed  by  its  terms  to  become, 
I  may  say,  a  portion  of  the  Indian  Penal 
Code,  but  contains  no  reference  whatever, 
from  first  to  last,  to  the  Code  of  Criminal 
Procedure.  If  the  result  of  that  omission 
were  that'  neither  the  Criminal  Procedure 
Code,  nor  any  other  Act,  except  the  Indian 
Penal  Code,  were  altered  or  affected  by  the 
provisions  of  Act  VI.  of  1864,  it  seems  to 
me  that  the  result  would  be  that  no  ofiicer 
or  any  Court  whatever  would  be  competent 
to  inflict  the  punishment  of  whipping:  be- 
cause, if  Section  22  of  the  Criminal  Pro- 
cedure Code  were  unaffected  by  the  terms 
of  Act  VI.  of  1864,  the  several'Courts  and 
officers  therein  enumerated  would  still  be 
bound  by  the  limits  of  punishment  laid 
down  in  that  Section,  and  would  have  no 
authority  to  go  beyond  those  limits  by 
awarding  a  sentence  of  whipping. 
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But,  looking  to  the  terms  of  Section  8  of 
Act  VI.  of  1864,  it  appears  to  me  that  the 
Legislature  intended  to  invest,  and  did  invest, 
all  '  officers  not  inferior  to  a  subordinate 
Magistrate  of  the  first  class,  with  the 
power  of  passing  sentences  of  whippings  and 
that  it  reserved  to  the  Local  Government 
the  power  of  authorizing  inferior  Magistrates 
also  to  exercise  the  like  power.  The  result, 
therefore,  of  the  amalgamation,  so  to  say,  of 
the  Whipping  Act  with  the  Indian  Penal 
Code,  and  of  the  operation  of  that  Act  upon 
the  Code  of  Criminal  Procedure,  will  be,  in 
iny  opinion,  to  insert  in  Section  53  the  pun- 
ishment of  whipping  as  one  of  those  to  which 
offenders  are  liable,  under  the  provisions  of 
the  Code ;  lo  insert  in  the  several  Sections 
of  the  Penal  Code  enumerated  in  Sections 
2,  3,  and  4  of  the  Whipping  Act,  the  punish- 
ment of  whipping  as  a  punishment  to  which 
a  person  committing  the  offences  described 
in  the  respective  Sections  will  be  liable, 
either  in  lieu  of  another  punishment,  or  in 
addition  to  the  other  punishment,  as  the 
case  may  be ;  also  to  add  to  Section  22  of 
the  Code  of  Criminal  Procedure  the  punish- 
ment of  whipping  as  included  within  the 
ordinary  jurisdiction  of  the  Court  of  Ses- 
sion, of  the  Magistrate  of  ihe  District,  and 
of  subordinate  Magistrates  of  the  first  class 
without  condition,  and  subordinate  Magis- 
trates of  the  second  class,  when  expressly  em- 
powered by  the  Local  Government,  as  pun- 
ishments each  was  competent  to  inflict ;  and, 
lastly,  to  introduce  into  the  Schedule  annexerl 
to  the  Code  of  Criminal  Procedure,  in  the  co- 
lumn of  punishments,  that  of  whipping  in  the 
several  cases  and  under  the  respective  condi- 
tions which  are  prescribed  by  the  Whipping 
Act.  -That  being  so,  and  the  limit  of  the 
ordinary  jurisdiction  of  the  Magistrate  being 
enlarged  to  the  extent  I  have  said,  it  seems 
10  me  to  follow  that  in  the  case  of  more  than 
two  convictions  of  the  offences  specified  in 
Section  2  of  the  Whipping  Act,  a  Magistrate 
would  be  wiihin  the  strict  letter  of  the  law. 
If  he  passed  sentence  of  punishment,  not  ex- 
ceeding four  years*  imprisonment,  with  fine, 
as  permitted  by  Section  22,  and  whipping 
not  exceeding  thirty  stripes,  if  inflicted  with 
the  rattan  ;  for  it  appears  to  me  that,  in  that 
respect  also,  there  is  a  modification  of  Sec- 
tion 46  of  the  Code  of  Criminal  Procedure  in 
respect  of  this,  that  it  would  not  be  lawful 
for  the  Magistrate  or  for  any  Court  lo  sen- 
tence an  offender,  no  matter  how  many 
offences  he  might  be  convicted  of,  to  more 
than  thirty  stripes,  if  the  rattan  be  the  instru- 
ment of  punishment..   This  is  the  conclusion 


at  which  I  have  arrived  after  careful  consi-> 
deration  of  the  subject ;  and  I  only  add  that 
I  entirely  concur  in  the  observations  of  my 
brother  Macpherson  both  as  to  the  very 
numerous  and  difficult  questions  of  construc- 
tion presented  by  the  Whipping  Act,  and  al- 
so as  to  the  extreme  caution  which  it  behoves 
Magistrates  and  Courts  of  Justice  to  employ 
when  putting  in  force  the  provisions  of  that 
Act. 

Seton-Karvy  J, — There  is  no  doubt,  as  has 
been  very  justly  remarked  by  my  learned 
brethren  who  have  preceded  me,  that  there 
are  several  questions  of  nicety  and  difficulty 
arising  in  the  construction  of  what  is  known 
as  the  Whipping  Act. 

On  the  whole,  I  am  inclined,  substantially, 
to  agree  with  the  conclusions  arrived  at  by 

Mr.     J  u  s  ti  c  e 

*  I  think  there  is  not  the  lea^t      Campbell,*  tO  be 
doubt  that  a  Magihtrate  can  sen-       -  *.        .'  , 

tence  for   offences   so   punishable      lOUnCl        in        the 

to  two  years'   imprisonment   and  printed         DapCrS 
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case  of  two  or  more  otFences,  up  f^rlhU  rpf#»rPnrA 

to  four  years  and    fine,   and  one  iUi  UHS  icicrciltC, 

year's    imprinonment    in    default,  which         COnclu- 

total  five  years".  .  j    .    j 

„,     .  u       ..  .  J     sions   are   dated 

r-loggmg     cannot    be     inflicted  .             ♦u      f   C 
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offence.     When    flogging    is    in-  The  judgment  IS 

flicted  in   lieu  of  ony   other  pun-  e\\\r\\i^A       in       tVi«* 

ishment,     no     other    punishment  4"OiCU       in       inc 

can  be  inflicted   for  that  offence.  margin. 

j\nd,     when     a     Magistrate    has  "D    ♦       t 

punished  othcrwi'ise  for  two  oflfen-  I5Ut,  01  COUrSCy 

ces,   I  think  that   he  cannot   flog  Jf     bcCOmCS     ne- 
for  a  third  offence.     But,  in  cases 

in  which  flogging  can  be  award-  CeSSary  fOr  me  tO 

cd    \n    addition    to    other    punish-  K^tr^fp.  rnnrt^  narti- 

ment,    it    seems   to   me   that    the  ^'^^^  more  parU- 

.Magistrate     having     jurisdiction  CularW   what    TDY 

to  try   the  case  can   inflict    it   in  i      • 

addition   to   the    full    measure   of  COnClUSlOUS     are. 

his    ordinary    powers,    e.    g*    to  J    dcem    It    Unne- 
two  years  and    six   months,   and 
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and    the    maximum     number    of  "^^    .    ^^"K';"        «-"« 

stripes  cannot  be  doubled.  VarioUS     SectioUS 

which  have  been 
already  quoted  by  my  learned  colleagues. 

The  first  conclusion  at  which  I  have 
arrived  is,  that  by  Section  i  of  Act  VI.  of 
1854  whipping  is  added  to  Section  53  of  the 
Indian  Penal  Code,  and  that  it  thereby 
becomes  a  seventh  punishment,  which  offi- 
cers dealing  with  that  Code  are  empowered 
to  administer. 

Then  comes  the  difficulty  which  has  been 
already  pointed  out,  z'/s;.,  that  the  Whipping 
Act  contains  no  reference  to,  or  mention 
whatever  of,  the  Code  of  Criminal  Procedure, 
and  yet  that  the  Magistrate  ought  to  be  held 
to  administer  the  Code  of  Criminal  Procedure 
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wh«n  he  administers  the  Whipping  Act.  I 
eannot  myself  doubt  that,  when  a  Magistrate 
^ministers  any  of  the  punishments  defined 
in  the  Penal  Code,  with  the  Whipping  Act 
added  to  it,  he  does  at  the  same  time  adminis- 
ter, and  is  bound  by,  the  Code  of  Crimi- 
nal Procedure.  I  do  not  think  that  he  ad- 
ministers whipping  under  Act  VI.  of  1864 
alone,  and  not  under  the  Criminal  Procedure 
Code. 

But,  when  we  come  to  look  at  Section  46 
of  th.at  Code,  which  is  a  very  important  Sec- 
tion, altering,  as  I  believe  it  does,  the  old 
Crinjinal  Law  of  the  country  as  formerly 
administered,  and  empowering  Magistrates, 
in  certain  cases  and  *  with  certain  restric- 
tions, to  give  cumulative  punishment,  I 
d^  QOt  think  that  we  are  justified  in  apply- 
i^  that  particular  Section  to  the  punish- 
iQent  of  whipping,  which  can  or  may  be 
administered  by  Act  VI.  of  1864.  I  think 
that  an  express  mention  of  this  Section  46 
would  be  necessary  in  Act  VI.  of  1846  to 
enable  a  Magistrate  to  make  whipping 
cumulative  for  first  offences ;  and,  without 
such  a  distinct  proviso,  I  shrink  from  hold- 
ing that  offenders  can  be  whipped  and 
imppisoned  for  such  first  offences. 

I  do  not  lose  sight  of  the  difficulty  which 
avises  if  we  lay  it  down  that  the  Magistrate 
does  administer  the  Criminal  Procedure 
Code  in  all  cases,  and  yet  that  he  is  shut 
OQt  from  one  particular  Section  of  it,  in 
some  cases ;  but  I  am  bound  to  look  at  the 
intention  of  the  Legislature  in  making 
whipping  a  legal  punishment  at  all. 

Looking  to  the  objects  of  the  Whipping 
Act,  it  is  quite  clear  to  me  that  that  Act 
emppwered  Magistrates  to  administer  the 
punishment  of  whipping  to  two  broad  and 
distinct  classes  of  offenders :  firstly,  offend- 
ers whom  it  was  thought  necessary  to 
punish  with  whipping  in  lieu  of  other 
punishments;  and,  secondly,  more  harden- 
ed offenders  who,  on  conviction  of  certain 
specifi/ed  offences,  were  thought  fit  subjects 
fpx  whipping  in  addition  to  other  punish- 
UxenjLs.  But  I  am  unable  to  come  to  the 
conclusion  that  Act  VI.  of  1864  contem- 
BJlated  that  whipping  should  be  cumulative, 
except  in  the  case  of  hardened  offenders. 

For  instance,  a  man,  not  being  an  old 
offender,  is  arraigned,  tried,  and  convicted 
on  three  distinct  thefts.  It  appears  to  me 
that  ft  would  be  competent  for  a  Magistrate  to 
lAfftct  on  him  2  years  and  6  months  for  one 
^eft,  and  2  years  and  six  months  for  a  second, 
and  not  more  than  this  for  three  or  four  sen- 


tences of  theft  tried  together.  I  do  not 
think  that  it  could  have  been  the  intention  of 
the  Legislature,  and  it  certainly  is  nowhere 
so  expressly  provided  by  Act  VI.  of  1864, 
that  a  Magistrate,  having  given  the  maxi- 
mum of  imprisonment  for  two  offences  of  theil, 
could  flog  ior  a  third  offence ;  or  that,  having 
given  a  sufficient  amount  of  punishment 
lor  one  offence,  he  could,  in  addition  /p 
imprisonment,  inflict  a  whipping  for  a 
second. 

I  am  quite  clear,  on  the  other  hand,  that, 
in  the  case  of  hardened  offenders  contem- 
plated by  Section  4,  he  might  give  the 
maximum  of  imprisonment  which  he  was 
competent  to  award,  and  might  give  a  whip- 
ping of  thirty  stripes  in  addition,  because  I 
think  that  the  law  itself  expressly  provides 
for  this.  Further,  I  do  not  think  that  in 
any^case,  looking  to  the  provisions  of  Sec- 
tion* 10  of  the  Act,  he  could  give  cumula- 
tive whippings,  that  is  to  say,  he  could  not 
give  thirty  stripes  plus  thirty  stripes. 

These  are  the  conclusions  at  which  I  have 
arrived,  after  some  discussion  and  a  fall 
consideration  of  this  question ;  and  it 
appears  to  me  that  my  conclusions  do  not 
substantially  differ  from  the  practical  effect 
of  those  arrived  at  by  Mr.  Justice  Fheax, 
except  in  the  instances  of  offenders  pre- 
viously convicted,  and  I  may  not  take  ex- 
actly the  same  view  of  every  portion  of  the 
Act,  or  of  all  the  nice  questions  which  have 
arisen  out  of  it. 

Peacock,  C.  J, — ^There  are  two  questions 
which  have  been  submitted  for  our  opinion: 
ist,  what  is  the  limit  of  jurisdiction  of  a 
Magistrate  with  full  powers  in  respect  to 
imprisonment  under  Section  46  of  the 
Criminal  Procedure  Code  ? 

There  seems  to  have  been  no  difference  of 
opinion  upon  this  point.  A  Magistrate  with 
full  powers  upon  convicting  a  prisoner  at 
the  same  time  of  several  offences  may  sen- 
tence him  to  twice  the  amount  of  punish- 
ment which  such  Magistrate  is  by  his 
ordinary  jurisdiction  competent  to  inflict, 
that  is  to  say,  to  punishment  not  exceeding 
in  the  aggregate  4  years'  imprisonment,  and 
fines  not  exceeding  2,000  rupees,  the 
ordinary  limit  of  his  jurisdiction  being 
2  years'  imprisonment  and  fine  not  exceed- 
ing 1,000  rupees.  (See  Section  22^  Code  of 
Criminal  Procedure.) 

I  am  speaking  merely  of  the  extent  rf 
the  jurisdiction  of  the  Magistrates:  the 
punishment   for   any   one   of   tiie  offenoii 
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eamiot  exceed  that  for  which  the  offender 
b  liable  under  the  Penal  Code,  and  the 
punishments  should  be  awarded  severally. 

The  difficulty  which  reems  to  have  oc- 
cnrred  was  whether,  if  each  of  two  offences 
were  punishable  with  imprisonment  of  2  years 
^nd  fine,  the  Magistrate,  if  he  should  fine 
as  well  as  imprison  to  the  full  extent  of  2 
years  for  each  offence,  could  also  direct  by 
his  sentence  that  in  default  of  payment  of 
the  fine  the  offender  should  suffer  additional 
imprisonment.  I  have  no  doubt  that  he  may 
do  so.  I  take  the  case  of  theft  as  an 
illustration. 

Theft  by  the  Penal  Code  is  punishable 
with  imprisonment  of  either  description  for 
a  period  not  exceeding  3  years,  or  with  fine, 
or  with  both.  The  ordinary  jurisdiction  of 
the  Magistrate  of  the  district  extends  to  im- 
prisonment of  either  description  not  exceeding 
the  term  of  2  years,  or  fine  to  the  extent  of 
1,000  rupees,  or  both  imprisonment  and  fine. 
Upon  conviction  of  a  prisoner  of  one  offence  of 
theft,  the  Magistrate  could  sentence  him  to 
»  years'  imprisonment,  and  to  pay  a  fine  of 
1,000  rupees.  By  the  64th  Section  of  the 
Penal  Code,  he  might  also  direct  by  the 
sentence  that,  in  default  of  the  payment  of 
tbe  fine,  the  offender  should  suffer  imprison- 
ment for  a  certain  term,  regulated  by  the  65  ih 
Section,  in  excess  of  any  other  imprisonment 
to  which  he  might  have  already  sentenced 
the  prisoner. 

By  the  65th  Section  of  the  Penal  Code,  the 
term  for  which  the  Court  directs  the  offender 
to  be  imprisoned  in  default  of  payment 
of  fine  is  not  to  exceed  one-fourth  of  the  term 
of  imprisonment,  which  is  the  maximum 
fixed  for  the  offence,  if  the  offence  be  punish- 
able with  imprisonment  as  well  as  fine. 
Thu$>  the  Magistrate  might  for  one  offence  of 
theft  sentence  a  prisoner  to  2  years'  imprison- 
ment and  a  fine  of  1,000  rupees,  and  direct 
that,  in  default  of  the  payment  of  the  fine,  the 
prisoner  should  be  imprisoned  for  a  term  not 
exceeding  half  a  year,  that  being  one-fourth 
part  of  the  imprisonment  to  which  the 
Magistrate  might  sentence  him  for  the 
offence. 

Section  64  of  the  Code  of  Criminal  Pro- 
cedure directs  that  '*  when  a  person  shall  be 
convicted  at  one  time  of  two  or  more  offences 
punishable  under  the  same  or  different  Sec- 
tions  of  the  Indian  Penal  Code,  it  shall  be 
lawful  for  the  Court  to  sentence  such  person 
for  the  offences  of  which  he  shall  have  been 
convicted  to  the  several  penalties  prescribed 
%'  dte  said  Code,  which  such  Court  is-  cosor 


patent  to  inflict ;  such  penalties,  when  con* 
sisting  of  imprisonment,  to  commence  the 
one  after  the  expiration  of  the  other.  It 
shall  not  be  necessary  for  the  Court,  by 
reason  only  of  the  aggregate  punishment 
for  the  several  offences  being  in  excess  of 
the  punishment  which  such  Court  is  com- 
petent to  inflict  on  conviction  of  a  single 
offence,  to  send  the  offender  for  trial  before 
a  higher  Court :  provided  that  in  no  case 
shall  the  person  be  sentenced  to  imprison- 
ment for  a  longer  period  than  14  years,  and 
provided  also  that,  if  the  case  be  tried  by  ^ 
Magistrate,  the  punishment  shall  not  in  the 
aggregate  exceed  twice  the  extent  of  punish- 
ment which  such  Magistrate  is  by  his  ordi- 
nary jurisdiction  competent  to  inflict."  If 
he  convicts  at  the  same  time  of  two  offences 
of  theft,  he  may  sentence  for  each  offence  to 
imprisonment  for  2  years,  and  a  fine  of  1,000 
rupees,  and  he  may  direct,  with  regard  to  the 
fine  in  each  case,  that,  in  default  of  payment, 
the  offender  shall  suffer  imprisonment  for 
half  a  year,  which  sentences  in  effect  will 
subject  the  offender  to  2  years  and  a  half 
imprisonment  in  each  case,  unless  the  fines 
be  paid.  By  payment  of  the  fines  the 
prisoner  will  be  free  from  the  imprisonment 
awarded  in  default  of  the  non-payment  of 
the  fines. 

The  next  question  is — whether,  tf  a  person 
is  convicted  at  the  same  time  of  two  or  more 
offences  punishable  under  the  Indian  Penal 
Code,  it  is  lawful  for  the  Comrt,  in  addition 
to  the  penalties  prescribed  by  the  Penal  Code, 
to  sentence  the  prisoner  to  whipping. 

There  is  no  doubt  that,  if  the  Magistrate 
sentences  the  prisoner  for  one  only  of  the 
offences  of  which  he  is  convicted,  he  may 
sentence  him  to  whipping,  if  whipping  is 
warranted  by  Act  VI.  of  1864.  But  I  am 
clearly  of  opinion  that  if  the  Magistrate 
sentences  the  prisoner  for  both  offences, 
whipping  cannot  form  a  portion  of  the 
punishment  for  either. 

It  is  a  rule  of  construction  that  penal 
Statutes,  or  Statutes  which  subject  men  to 
punishment,  are  to  be  construed  strictly ;  and 
it  appears  to  me  that,  if  there  is  in  the  whole 
Statute  Book  one  Act  more  than  another 
to  which  that  rule  ought  to  be  applied,  it  is 
Act  VI.  of  1864,  which  subjects  adults  to 
the  punishment  of  whipping. 

The  recital  in  that  Act  is,  that  it  is  ex- 
pedient that  in  certain  cases  o&nder>  should 
be  liable,  under  the  provisions  of  the  Indian 
Penal  Code,  to  the  puoishment  of  whipping. 
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Section   i   enacts  that,  "  In  addition  to  the  ^ 
"punishments  described   in   Section   53   of 
"  the  Indian  Penal  Code,  offenders  are  also 
*'  liable   to  whipping    under   the    provisions 
"of  the  said  Code." 

The  word  "  are"  cannot  have  been  intend- 
ed to  mean  that  whipping  was  one  of  the 
punishments  which  the  Indian  Penal  Code 
authorised,  because  it  was  not  so ;  that  punish- 
ment was  purposely  and  advisedly  omitted 
from  the  Code.  The  word  is  used  in  a  future 
sense,  and  means  that,  after  ihe  passing  of 
this  Act,  whipping  shall  be  one  of  the  punish- 
ments to  which  offenders  shall  be  liable 
under  the  Penal  Code.  The  Act  speaks 
from  the  time  it  took  effect.  The  meaning 
is  the  same  as  if  it  had  said  :  "  Offenders  are 
now  by  virtue  of  this  Act  liable  to  whipping," 
&c.  Section  53  of  the  Penal  Code,  which  is 
the  Section  referred  to  in  Section  i  of  Act 
VI.,  contains  merely  a  description  of  the 
punishments  to  which  offenders  are  liable 
under  the  Code;  that  is  to  say,  that  the 
punishments  therein  enumerated  are  the 
several  classes  of  punishment  to  which,  by 
.  the  various  Sections  of  ihe  Code,  offenders  of 
different  kinds  are  made  subject.  The  effect 
of  Section  i  is  to  add  whipping  as  one  of 
the  several  classes  of  punishments,  and, 
instead  of  there  being  six,  as  there  were 
under  the  Penal  Code,  there  are  now  seven 
classes  of  punishment.  Death  is  one  of  the 
punishments,  imprisoi*ment  is  another,  fin^ 
is  another,  whipping  is  another.  But  it  is 
not  because  death  is  one  of  the  punishments 
enumerated  in  the  Penal  Code,  that  death 
is  a  punishment  provided  by  the  Code  for 
every  offence  mentioned  in  the  Code.  Such 
also  is  the  case  as  regards  whipping. 

Section  2  of  Act  VI.  of  1864  says  that. 
"  Whoever  commits  any  of  the  following 
offences  may  be  punished  with  whipping  in 
lieu  of  any  punishment  to  which  he  may  for 
such  offence  be  liable  under  the  Penal  Code." 
It  does  not  say,  and  it  could  not  say,  that  by 
the  Penal  Code  he  was  liable  10  be  whipped, 
but  it  might  say  that  by  the  Penal  Code  as 
amended  by  this  Act  he  shall  be  liable  to  be 
whipped.  Take  the  case  of  theft.  Section  2 
of  the  Act  does  not  say  that  by  the  Penal 
Code  a  man  who  commits  theft  is  liable  to  be 
whipped,  but  it  says  that,  in  lieu  of  giving 
him  the  punishment  inflicted  by  the"  Penal 
Code,  viz.t  three  years'  imprisonment  and 
fine,  he  may  be  punished  with  whipping. 
Sections  3  and  4  render  offenders  liable  to 
whipping  in  lieu,  of  or  in  addiiion  to,  the 
-  punishments  imposed  by  the  Penal  Code. 


Section  46  of  the  Code  of  Criminal  Pro- 
cedure says  that — "  When  a  person  shall  be 
convicted  at  one  lime  of  two  or  more  offences 
punishable  under  the  same  or  different  Sec- 
tions of  the  Indian  Penal  Code,  it  shall  be 
lawful  for  the  Court  to  sentence  such  person 
for  the  offence  of  which  he  shall  have  been 
convicted  io  ihe  several  penalties  prescribed 
by  ihe  said  Code,  But  it  does  not  say 
that,  when  a  prisoner  shall  be  convicted  of 
two  or  more  offences,  it  shall  be  lawful  for 
the  Court  to  sentence  such  person  for  the 
offences  of  which  he  shall  have  been  con- 
victed 10  the  several  penalties  prescribed  by 
any  subsequent  Act. 

The  punishment  of  whipping  is  not  one  of 
the  offences  prescribed  by  the  Penal  Code, 
but  it  is  a  punishment  prescribed  by  a  subse- 
quent Act.  in  lieu  of  the  punishment  prescrib- 
ed hy  the  Penal  Code,  or  in  addition  to  it,  as 
the  case  may  be.  The  proviso  in  Section  46  of 
the  Code  of  Criminal  Procedure  declares  that, 
if  the  case  be  tried  by  a  Magistrate,  the 
punishment  shall  not  in  the  aggregate  exceed 
twice  the  extent  of  punishment  which  such 
Magistrate  by  his  ordinary  jurisdiction  is  com- 
petent to  inflict.  The  ordinar}'  jurisdiction  of 
a  Magistrate  with  full  powers  is  defined  in 
Section  22,  viz.,  imprisonment  not  exceeding 
two  years,  or  fine  to  the  extent  of  one 
thousand  rupees,  or  both.  If  whipping  be 
awarded  in  lieu  of,  or  in  addition  to.  any  of 
the  punishments  provided  by  the  Penal 
Code,  the  punishments  for  the  several 
offences  will  in  the  aggregate  exceed  the 
extent  of  punishment  which  a  Magistrate 
by  his  ordinary  jurisdiction  is  competent  to 
inflict. 

Section  22  of  the  Code  of  Criminal 
Procedure  is  not  intended  to  describe  the 
punishments  allotted  to  the  several  offences 
of  which  a  man  may  be  guilty,  but  merely 
the  ordinary  jurisdiction  of  the  Magistrate. 
Take  theft,  again,  as  an  example.  Theft  by 
the  Penal  Code  is  punishable  with  three 
years'  imprisonment,  or  with  fine,  or  with 
both ;  but  the  Magistrate  of  the  district,  or 
a  Magistrate  with  full  powers,  cannot  sen- 
tence ihe  prisoner  if  he  convicts  him  of  the 
offence  of  theft  to  three  years'  imprisonment, 
and  fine  without  limit,  because  his  jiu-isdiction 
is  limited  to  two  years'  imprisonment,  and  a 
fine  of  one  thousand  rupees.  The  punish- 
ment to  be  awarded  for  the  several  offences 
is  limited  by  the  Sections  of  the  Penal  Code 
which  provide  the  punishment  for  them. 
1  agree  that,  under  Act  VI.  of  1 864,  a  sentence 
of  whipping  may  be  passed  by  an  officer  not 
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inferior  to  a  subordinate  Magistrate  of  the 
first  class.  The  extent  of  whipping  to 
which  a  Magistrate  may  sentence  is  not 
limited  except  by  Section  lo  of  Act  VI.  of 
1864,  which  limits  the  amount  of  the  punish- 
ment generally.  It  matters  not  whether 
whipping  is  imposed  as  a  punishment  by 
a  Magistrate  or  by  a  Sessions  Judge  :  each  of 
them,  if  he  can  pass  the  sentence  at  all,  can 
impose  it  to  the  full  extent  authorized  by 
the  Act. 

Take  theft  once  more  as  an  example. 
Theft  is  one  of  the  offences  for  which  an 
offender  may  be  punished  with  whipping  in 
lieu  of  the  punishment  awarded  by  the  Penal 
Code.  The  limit  of  the  punishment  is  con- 
tained in  Section  10  of  the  Act.  In  no  case,  if 
the  cat-o-nine-tails  be  the  instrument  employ- 
ed, shall  the  punishment  of  whipping  exceed 
1 50  lashes  ;  or,  if  the  rattan  be  employed,  shall 
the  punishment  exceed  thirty  stripes.  By  the 
Government  notification  as  to  the  mode  in 
which  the  punishment  of  whipping  is  to  be  in- 
flicted in  Bengal,  it  is  directed  that  the  rattan 
shall  be  the  instrument  used,  and  that  the  rat- 
tan shall  not  exceed  half  an  inch  in  diameter. 
If  a  man  is  whipped  with  a  raUan  for  one 
offence  of  theft,  whether  under  the  sentence 
of  a  Sessions  Judge  or  under  the  sentence 
of  a  Magistrate  with  full  powers,  he  may  have 
thirty  stripes  with  a  rattan  not  exceeding 
half  an  inch  in  diameter.  If  he  is  flogged 
for  that  offence  with  the  cat-o-nine-tails  in 
those  parts  of  the  country  where  that  in- 
strument is  allowed  to  be  used,  he  may  have 
as  many  as  150  lashes.  It- cannot  be  sup- 
posed that  it  was  ever  intended  that,  if  a 
man  should  be  convicted  of  two  offences  at 
the  same  time,  he  should  be  subject  to  1 50 
lashes  with  a  cat-o-nine-tails  for  each  offence, 
amounting  to  300  lashes  altogether,  or  to 
thirty  stripes  with  a  rattan  half  an  inch  in  dia- 
meter for  each  offence,  amounting  in  the  ag- 
gregate to  sixty  stripes  with  such  an  instru- 
ment. If  a  man  is  convicted  of  a  theft 
to-day  by  a  Magistrate  of  a  district,  he  may 
be  sentenced  to  thirty  stripes  with  the  rattan ; 
if  that  same  man  commits  another  offence, 
and  is  convicted  by  the  Magistrate  of  that 
second  offence  six  months  hence,  he  can 
have  thirty  stripes  with  a  rattan  for  that 
second  offence.  The  jurisdiction  of  the 
Magistrate,  as  regards  whipping  for  those  two 
offences,  is  limited  to  thirty  stripes  for  each, 
or  sixty  stripes  in  the  whole.  If  the  Magis- 
trate convicts  the  offender  of  two  thefts  at 
the  same  time,  is  he  to  be  allowed  to  give 
twice  the  extent  of  the  punishment  which 
he  could  give  for  one  of  them  ?    When  the 


Legislature  in  1861  enacted  by  the  Code  of 
Criminal  Procedure  that,  if  a  Magistrate 
should  convict  a  prisoner  of  two  offences  at 
the  same  time,  he  should  have  power  to  sen- 
tence the  offender  to  the  several  penalties 
prescribed  by  the  Penal  Code  for  the  said 
offences,  provided  that  he  should  not  sentence 
to  "any  {punishment  exceeding  in  the  aggre- 
gate twice  the  extent  of  punishment  which 
such  Magistrate  was  by  his  ordinary  juris- 
diction competent  to  inflict,  they  knew 
what  they  were  about.  They  knew  what 
the  punishments  prescribed  by  the  Penal 
Code  were,  and  they  knew  that  a  Magistrate 
had  not  by  his  ordinary  jurisdiction  power 
to  inflict  more  than  2  years'  imprisonment 
with  a  fine  not  exceeding  1,000  rupees. 
They  would  have  taken  an  unjustifiable  leap 
in  the  dark  in  dealing  with  the  subject  of 
punishments,  if  they  had  extended  the  same 
power  with  respect  to  any  new  punishment 
which  any  succeeding  Legislature  might 
think  it  justifiable  to  impose. 

Section  46  of  the  Code  of  Criminal 
Procedure  must  be  construed  strictly,  and 
limited  to  the  penahies  prescribed  by  the 
Penal  Code  and  to  the  ordinary  jurisdiction 
of  the  Magistrate  as  defined  by  Section  22  of 
the  Code  of  Criminal  Procedure.  The  Le- 
gislature, at  the  time  when  the  Code  of 
Criminal  Procedure  was  passed,  never  intend- 
ed by  Section  46  to  legislate  beyond  what 
they  could  foresee,  and  to  give  powers  the 
result  of  which  must  have  been  unknown  to 
them.  The  Code  of  Criminal  Procedure 
did  not  intend  to  allow  two  punishments  of 
whipping  to  be  inflicted  at  the  same  time  for 
two  offences,  of  which  an  offender  might  be 
convicted  at  the  same  time.  At  the  time 
when  the  Code  of  Criminal  Procedure  was 
passed,  the  punishment  of  whipping  did  not 
exist.  There  is  nothing  in  the  Code  of 
Criminal  Procedure,  or  in  Act  VI.  of  1864, 
from  which  the  Legislature  can  be  presumed 
to  have  intended  that,  if  a  man  should  be 
convicted  of  two  thefts  at  the  same  time,  he 
might  be  sentenced  to  stripes  for  the  one, 
and  to  imprisonment  and  fine  for  the  other. 
The  limitation  in  Section  46  could  not  have 
that  effect;  it  is  limited  to  twice  the  amount 
of  punishment  prescribed  by  the  Penal  Code, 
which  the  Magistrate  can  inflict  according 
to  his  ordinary  jurisdiction.  If  it  be  held 
that  he  can  punish  for  one  offence  with 
stripes,  when  he  punishes  for  both,  1  see  no 
mode  by  which  we  can  escape  from  holding 
that  he -may  punish  for  each  by  whipping. 
He  has  not,  as  it  appears  to  me,  the  power 
of    sentencing    to     whipping    in     lieu    of 
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imprisonment  for  each,  and  I  do  not  see  how 
he  can  have  the  power  of  sentencing  to  it  in 
either.  I  do  not  believe  that  it  was  intended 
to  sanction  such  a  cruelty  as  to  allow  a 
double  flogging  to  be  inflicted  upon  a 
prisoner  convicted  of  two  offences  at  the 
same  time.  The  object  of  Section  T,  in 
giving  whipping  in  lieu  of  any  other  punish- 
ment, appears  to  have  been  to  avoid  the 
crowding  of  jails  and  the  contamination  to 
which  offenders  might  be  subjected  by  being 
inmates  of  jails.  But  this  object  would 
be  frustrated  if  in  the  case  of  an  offender 
being  convicted  of  three  thefts  he  might 
have  two  years'  imprisonment,  and  a  fine  for 
one,  and  stripes  to  the  extent  of  thirty  with  a 
rattan  ^  an  inch  in  diameter  for  each  of  the 
others  of  which  he  might  be  convicted. 

Looking  to  the  words  of  the  several  Acts, 
and  construing  them  according  to  the  ordi- 
nary rules  of  interpretation,  I  am  of  opinion 
that,  if  a  Magistrate  proceeds  under  Section 
46  of  the  Code  of  Criminal  Procedure,  he 
must  confine  his  sentences  strictly  within 
its  provisions.  If  he  proceeds  under  Act  VI. 
of  1864,  in  the  case  of  a  conviction  for  two 
offences  at  the  same  time,  he  must  be  guided 
by  that  Act  only,  and  cannot  sentence  the 
offender  for  more  than  one  of  the  offences. 


The  20lh  March  1868. 

■   Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
J.  B.  Phear,  A.  G.  Macpherson,  and 
Dwarkanaih  Mitler,  Judges, 

Fine— Levy  by  distress — Section  61,  Code  of 
Criminal  Procedure. 

Reference  to  the  High   Court  in  the  case  of 
Chunder  Coomar  Mitter 

versus 

Modhoosoodun  Dey. 

la  every  case  in  which  an  offender  is  sentenced  to  fine, 
the  Court  which  sentences  the  offender  may  issue  a 
warrant  for  the  levy  of  the  amount  by  distress  and  sale. 


The  suceessor  in  office  of  a  Judge  or  Magistrate  najf 
levy  a  fine  imposed  by  his  predecessor.  Bat  the  Couft 
which  levies  the  fine  must  be  the  same  as  the  Court 
which  imposed  it. 

Ihis  case  was  referred  to  a  Full  Bench 
by  E.  Jackson^  y.,  under  the  following  re- 
marks : — 

The  question  raised  upon  this  reference 
is  most  important.  There  seems  to  have 
been  already  a  decision  passed  upon  it,  but 
there  was  then  a  difference  of  opinion 
among  the  Judges  before  whom  the  ques- 
tion came.  On  reconsideration,  I  entenain 
some  doubts  whether,  when  a  Court,  which 
sentences  an  offender  to  fine,  and  imprison- 
ment in  default  of  the  fine,  does  not  also 
direct  that  the  fine  shall  be  levied  by  dis- 
tress and  sale,  if  not  paid,  another  Court  or 
officer  has  authority  to  order  the  fine  to  be 
levied.  It  appears  to  me  to  be  within  the 
discretion  of  the  Court  passing  the  sentence 
to  order  the  fine  to  be  levied  or  not;  and, 
if  so,  the  recorded  directions  on  the  subject 
at  the  time  the  sentence  is  passed  must 
guide  other  officers  in  passing  orders  re- 
garding it. 

I  think  it  will  be  as  well  that  this  refer- 
ence should  be  placed  before  the  next  Full 
Bench  which  sits,  for  an  authoritative  ruling; 
and  that  such  ruling  should  be  embodied  in 
a  Circular  for  the  information  of  all  Magis- 
trates. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows : — 

Peacock,  C  y, — The  case  is  provided  for 
by  Section  61  of  the  Code  of  Criminal  Pro- 
cedure, which  enacts  that  in  every  case  in 
which  an  offender  is  sentenced  to  fine,  it 
shall  be  competent  to  the  Court  which  sen- 
tences the  offender  to  issue  a  warrant  for  the 
levy  of  the  amount  by  distress  and  sale. 

The  power  is  restricted  to  the  Court 
which  sentences  the  offender  ;  but  the  word 
"  Court  "  is  not  restricted  to  the  particular 
individual  who  held  the  office.  The  success- 
or of  a  Sessions  Judge  may  levy  a  fine 
imposed  by  his  predecessor,  and  the  same 
rule  applies  to  other  oflicers  by  whom  fines 
are  imposed. 

The  limitation  of  the  time  within  which 
fines  may  be  levied  is  pointed  out  in  Section 
70  of  the  Penal  Code. 
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The  28th  March  1868. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges, 

Smnminfi^  up — ^Jury — New  trial—Section  379, 
Code  of  Criminal  Procedure. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Sliumshere  Beg. 

Committed  by  the  Deputy  Commissioner ,  and 
tried  by  the  Judicial  Commissioner  of 
Assam,  on  a  charge  0/  murder. 

When  a  prisoner  is  on  his  trial  by  a  Jury  upon  a 
chargfe  of  murder,  it  is  the  duty  of  the  Judge  to  point 
out  to  the  Jury  accurately  the  difference  between  mur- 
der and  culpable  homicide  not  amounting*  to  murder,  and 
to  direct  the  attention  of  the  Jury  to  the  evidence,  and  to 
leave  them  to  find  the  facts,  and  say  (under  the  direction 
of  the  Judge  as  regards  the  law)  of  what  offence  the 
prisoner  is  guilty. 

Where  the  provisions  of  Section  379  of  the  Code  of 
Criminal  Procedure  was  neglected,  and  the  Judge  did 
not  sum  up  the  evidence  at  alt,  a  new  trial  was  ordered. 

Elahi  Buksh's  case  (5  W.  R.,p.  80,  Crim.)  considered. 

Macpherson^  J. — In  this  case  the  ap- 
pellant has  been  convicted  of  murder,  and 
sentenced  to  transportation  for  life.  He  was 
tried  by  the  Judicial  Commissioner  of  Assam 
and  a  Jury. 

The  chief  objection  taken  to  the  pro- 
ceedings below  on  behalf  of  the  prisoner 
is  that  the  charge  of  the  Judge  to  the  Jury 
was  in  effect  no  charge  at  all,  and  ihat  the 
Judge  decided  all  the  questions  of  fact 
himself,  and  left  nothing  (unless  possibly 
certain  questions  of  law)  to  the  Jury.  We 
think  the  objection  taken  to  the  Judge's 
summing  up  is  fatal  to  the  conviction. 

The  Judge's  charge  is  as  follows: — 

"The  evidence  adduced  on  the  part  of 


"  that  accused  then  knocked  Korenga  down, 
"  killing  him  with  a  blow  on  the  head  while 
"he  was  lying  on  the  ground.  //  is  shown 
"  beyond  doubt  that  no  provocation  was 
^^  given  to  the  accused,  and  that  he  struck 
"  the  deceased  with  all  the  violence  he  could 
"  use ;  and  you  will  further  observe  that  the 
"  blow  was  dealt  on  the  deceased's  head, 
"  and  that  it  was  inflicted  with  a  bamboo- 
"  stick,  nearly  six  feet  long,  and  weighing  73 
"  tollahs.  Now,  such  a  blow  with  such  a 
"  weapon,  on  so  vulnerable  a  spot,  could  hard- 
"  ly  fail  to  cause  death  :  and  therefore  it 
"  appears  to  me  that  the  accused's  offence 
"  amounts  to  murder,  because,  if  a  man  does 
*'  an  act  with  a  knowledge  that  it  is  likely 
"  to  cause  death,  and  death  ensues,  the  law 
"  presumes  that  he  intended  the  result  of 
"  that  act,  which  he  did,  with  the  full 
"  knowledge  of  what  that  result  was  likely 
"  to  be,  and  there  can  be  no  doubt  that  any 
"  one  in  his  senses  would  know  he  would 
"  be  likely  to  kill  a  man  whom  he  struck 
"  with  a  heavy  stick  on  the  head  with  all 
"  his  force.  The  accused  may  have  been, 
**  and  no  doubt  was,  in  a  passion  when  he 
"  struck  the  deceased,  but  he  is  not  on  that 
"  account  the  less  guilty,  because  no  pro- 
"  vocation  was  given  to  him  that  could 
"  reasonably  cause  anger.  If  he  had  been 
"provoked,  he  was  in  a  position  to  prove 
"  the  fact,  for  two  of  his  countrymen  went 
"  into  the  village  with  him ;  but,  instead  of 
"  citing  these  men  to  give  evidence  in  his 
"  favor,  he  called  five  others,  who,  to  their 
"  credit,  admitted  candidly  that  they  knew. 
"  nothing  about  the  case. 

"  The  charge  on  which  the  Deputy  Com- 
"  missioner  sent  up  the  prisoner  for  trial  is 
"  culpable  homicide  not  amounting  to 
"  murder,  and  all  that  I  have  got  to  say  to 
^^  you  in  regard  to  that  head  of  charge 
"  is  that,  should  you  bring  the  accused  in 
"  as  being  guilty  of  it,  only  you  must  in 
^^your  verdict  say  under  which  of  the 
"  exceptions  described  in  Section  300  of 
"  the  Penal  Code  you  think  the  case  falls, 
"  and  you  must  further  say  which  descrip- 
"  tion  of  culpable  homicide  you  convict  the 
"  accused  of." 

In  this  summing  up  the  Judge  does  really 
leave  no  one  question  of  fact  for  the  Jury 


"  the  prosecution  conclusively  proves  that  to  decide ;  he  decides  all  himself,  and  says 
"  the  accused  took  possession  of  a  fowl  expressly  that  in  his  opinion  it  is  proved 
"belonging  to  a  person  named  Korensa,  1  that  the  accused  has  committed  murder. 
"  with  whom  he  got  angry,  because  ihe  I  The  only  thing  that  he  does  leave  to  the 
"unfortunate  man  wanted  either  restitution  Jury  is  to  sav  which  of  the  exceptions 
"of  his    property,  or  payment  for  it,   and 
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the  case,  if  they  fehall  hold  that  the  oifence 
does  not  amount  to  murder. 

It  is  perfectly  clear  that  such  a  summing 
up  is  not  in  compliance  with  the  directions 
of  the  law,  and  is  entirely  at  variance  with 
the  first  principles  upon  which  trial  by  Jury 
is  based. 

Section  379  of  the  Criminal  Procedure 
Code  says  that  the  Judge  shall  sum  up  the 
evidence  on  both  sides.  In  this  case  there 
has  been  no  attempt  at  summing  up  the 
evidence.  The  Judge  merely  states  that 
in  his  opinion  certain  facts  are  proved,  and 
that  this  amounts  to  the  oifence  of  murder. 
Then  he  puts  it  upon  the  Jury,  if  they  do 
not  agree  with  him,  to  say  under  which  of 
the  exceptions  of  Section  300  the  case  falls, 
without  apparently  attempting  to  explain 
to  them  the  differences  existing  between 
murder  and  culpable  homicide  not  amounting 
to  murder,  or  to  call  their  attention  to  the 
evidence  necessary  to  establish  these  offences 
respectively. 

Practically,  this  case  has  not  been  tried 
by  the  Jury,  nor  can  the  Jury  be  said 
to  have  expressed  any  opinion  upon  the 
facts.  Practically,  the  case  has  been  tried 
and  decided  by  the  Judge  alone. 

It  is  argued  for  the  Crown  that,  although 
the  summing  up  had  been  most  defective,  still, 
according  to  the  ruling  of  the  Full  Bench 
in  the  case  of  Elahie  Buksh  (5  Weekly 
Reporter  80,  Criminal),  we  are  bound 
to  support  the  conviction,  if,  looking  to  the 
CYidence  on  the  record,  we  think  that  the 
conviction  ought  to  be  confirmed  by  us,  if 
the  case  has  been  originally  tried,  not  by  a 
Jury,  but  by  a  Judge  and  Assessor.  But 
we  think  that  the  present  case  does  not  fall 
within  the  rule  laid  down  in  Elahie  Buksh's 
case  (page  90).  The  judgment  in  that  case 
refers  entirely  to  the  summing  up  being 
defective  as  regards  the  weight  to  be  attached 
to  evidence,  or  defective  with  reference  to 
any  particular  portions  of  the  evidence. 
That  is  a  very  different  case  from  the  pre- 
sent, where  practically  there  has  been  no 
summing  up  at  all.  As  this  case  has 
substantially  been  tried  by  the  Judge  only, 
and  not  by  the  Jury,  it  appears  to  us  that 
the  prisoner  has  a  right  to  demand,  at  least, 
that  there  should  be  a  new  trial,  and  that 
'his  case  may  be  left  to  a  Jury.  He  is  enti- 
tled to  have  the  verdict  of  a  Jury  upon  it. 
In  order  to  that  end,  we  shall  set  aside  the 
conviction  and  the  sentence  passed,  and 
order  a  new  trial. 


It  is  stated  in  the  petition  of  appeal 
that  a  Police  Inspector  has  been  dismissed 
from  the  police  service  for  misconduct  in 
getting  up  evidence  with  reference  to  this 
case.  We  cannot  say  whether  this  is  or 
is  not  so.  But  there  is  no  doubt  that  the 
statements  of  the  witnesses,  whose  deposi- 
tions appear  upon  the  record  (and  which, 
if  believed,  are  amply  sufficient  to  support 
the  conviction),  do  exhibit  a  very  remarkable 
similarity  in  language  and  tenor,  which  is 
suggestive  of  the  necessity  of  carefully 
weighing  the  value  of  their  evidence,  and 
considering  whether  in  the  statements  they 
have  made  they  have  spoken  the  whole 
truth. 

In  conclusion,  we  have  to  observe  that, 
in  a  case  such  as  this,  it  is  most  particularly 
the  duty  of  the  Judge  to  point  out  to  the 
Jury,  with  the  greatest  accuracy,  the  difference 
betxveen  murder  and  culpable  homicide  not 
amounting  to  murder,  and  to  direct  the  atten- 
tion of  the  Jury  to  the  evidence,  and  to 
leave  them  to  find  the  facts,  and  say  upon 
those  facts  (under  the  guidance  of  the  Judge 
as  regards  the  law)  of  what  offence,  if  any, 
the  prisoner  is  guilty. 

The  conviction  and  sentence  are  set  aside, 
and  a  new  trial  is  ordered. 


The  30th  March  1868. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Section  193,  Criminal  Procedure  Code— 
Charg^e — Evidence. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Denonath  Bujjur. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  East  Burdivan,  on  a 
charge  0/  giving  false  evidence. 

Before  an  accused  person  can  be  convicted  of  ^'viof 
false  evidence,  it  must  be  proved  that  he  made  the 
satements  which  are  the  basis  of  the  chai^,  and 
further  that  he  made  them  with  the  necessary  crimi- 
nal intention. 

I'hc  mere  fact  that  a  man  has  made  contradictory 
statements  does  not  necessarily  prove  that  he  has 
committed  an  offence  under  Section  193.  The  Court 
must  be  satisfied  as  to  the  intention  with  which  the 
statements  were  ma^e. 

AJacpherson,  J. — The  appellant  has  been 
convicted  of  the  offence  of  giving  false 
evidence  under  Section  193  of  the  Penal 
Code. 
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He  was  tried  by  the  Sessions  Judge  of 
East  Burdwan  and  a  Jury  upon  the 
charge — "that  he  intentionally  gave  false 
**  evidence  in  a  stage  of  a  judicial  proceeding, 
"either  that  he,  on  the  26th  of  November 
"  1867,  before  the  Joint  Magistrate  of  Burd- 
"wan,  knowingly  and  falsely  slated  that 
"  *I  saw  in  the  field,  to  the  south  of  Doobe, 
"  Obheram  and  Nuddea  Chund  :  there  was 
"  no  one  else  with  them.  They  were  walk- 
"  ing  along  to  the  east  along  a  pathway 
"  through  the  fields ;'  or  that  he,  on  the  7th  of 
"January  1868,  before  the  Sessions  Judge 
"of  Burdwan,  knowingly  and  falsely  stated 
"  that  *  I  saw  to  the  south  of  Doobe  Village 
"  on  the  public  road  Obheram  and  Nuddea 
"  Chund  with  others.  There  were  five  or  six 
"in  all,  but  these  two  were  going  along 
"  together  behind  the  others.  Obheram  had 
"  a  gunny  in  his  hand,  and  Nuddea  Chund 
"  had  a  ia/Ue,  There  were  three  o»*hers. 
"They  were  going  along  together' — and 
"  that  he  has  thereby  committed,"  &c. 

It  was  decided  by  a  Full  Bench  in  the  case 
of  Mussamut  Zuraeerun  (6  Weekly  Report- 
er 65,  Criminal)  that,  where  a  man  has 
made  two  contradictory  statements,  he  may 
(under  Section  242  of  the  Criminal  Pro- 
cedure Code)  be  convicted  of  the  offence  of 
giving  false  evidence  upon  an  alternative 
finding.  But  the  proper  way  to  charge  a 
prisoner,  when  it  is  doubtful  which  of  the 
statements  is  false,  is,  as  is  pointed  out  by  the 
Chief  Justice  in  giving  judgment  in  that 
case,  to  frame  a  charge  with  two  or  more 
heads — not  to  have  a  long  alternative 
charge,  such  .as  that  on  which  the  appellant 
was  tried. 

In  whatever  way  the  charge  is  framed, 
however,  it  is  necessary,  before  a  man  can 
be  convicted  of  giving  false  evidence  because 
he  has  made  two  contradictory  statements, 
to  prove  that  he  did  make  the  statements, 
which  are  the  basis  of  the  charge. 

In  the  present  instance  there  is  absolutely 
no  evidence  that  the  prisoner  ever  made 
either  of  the  statements  which  he  is  said  to 
have  made  :  and  this  is  one  of  two  objections, 
each  of  which  is  fatal  to  the  conviction. 
The-  other  objection  is,  that  the  Judge  left 
the  case  to  the  Jury  without  going  through 
even  the  form  of  summing  up  the  evidence, 
much  less  of  explaining  to  the  Jur\'  what 
facts  they  had  to  find  before  they  could 
bring  in  a  verdict  of  guilty. 

The  Judge's  record  of  the  trial  is  of  the 
briefest  description.     It  is  as  follows  : — 
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"  The  two  depositions — the  one  taken 
before  the  Joint  Magistrate  by  his  own 
hand,  and  the  other  taken  before  this 
Court  by  the  hand  of  the  Sessions  Judge — 
were  read  over  to  the  Jury.  The  prisoner 
had  no  defence  to  offer,  merely  stating 
that  he  did  not  mean  to  say  that  he  was 
certain  that  all  the  men  were  in  company. 
The  Jury,  without  retiring,  brought  in  a 
verdict  of  guilty  on  the  alternative  charges 
that  the  prisoner  has  given  false  evidence 
either  in  the  Court  of  the  Joint-Magistrate, 
or  in  that  of  the  Sessions  Judge. 

Save  as  appears  in  this  record,  there  is 
no  compliance  on  the  part  of  the  Judge 
with  the  provisions  of  Section  379  of  the 
Code  of  Criminal  Procedure,  which  enacts 
that  in  a  trial  by  Jury  a  statement  of  the 
Judge's  direction  to  the  Jury  shall  form, 
part  of  the  record.  The  record,  in  fact, 
contains  no  statement  of  the  Judge's 
direction  to  the  Jury,  and  it  is  clear  that  the 
Judge  omitted  to  give  them  any  direction 
at  all. 

The  two  depositions  which  were  read  to 
the  Jury  were  neither  of  them  legally  in  evi- 
dence, because  neither  of  them  was  proved  to 
be  that  which  it  purports  to  be.  The  first  is 
a  document  purporting  to  contain  the  de- 
positions of  one  Denonath  Buzzar.  At  the 
end  of  it  are  the  words : "  Taken  before  me. 
Road  over  to  witness  in  Bengalee,  which  he 
understood,  and  admitted  to  be  correct,"  and 
then  there  follow  a  signature  and  a  date, 
"  W.  E.  Ward,  26-1 1-67."  The  Judge  says* 
that  this  is  a  deposition  taken  before  the 
Joint-Magistrate  by  his  own  hand.  But 
there  is  no  evidence  that  it  is  so.  The 
Judge  may  be  personally  acquainted  with 
the  hand-writing,  of  the  Joint-Magistrate, 
but  that  is  not  enough  ;  for  the  Judge's  know- 
ledge in  the  matter  is  no  evidence. 

So  as  to  the  other  document  which  pur- 
ports to  be  a  deposition  taken  by  the  Judge 
himself  on  the  7th  January. 

If  the  prosecution  meant  to  prove  that  the 
prisoner  made  the  statements  with  which 
he  was  charged,  by  merely  putting  in  the 
two  depositions,  it  was  essential  that  wit- 
nesses should  have  been  called  to  prove  that 
the  depositions  are  in  the  hand-writing  of 
the  Joint-Magistrate  and  Sessions  Judge 
respectively,  and  to  prove  that  the  prisoner 
is  the*  person  whose  statements  are  recorded 
in  these  depositions.  As  it  is,  there  is 
nothing  in  the  record  to  show  by  whom  the 
depositions    were    recorded,    or    that    the 
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*'  punishable  under  Section  91  of  Act  XX.  of 
"  1866,  triable  by  the  Court  of  Session,  and 
*•  I  direct  that  he  be  tried  by  the  said  Court 
"  on  the  said  charge." 

This  document  for  the  first  time  in  the 
case  exhibits  who  was  the  person  accused, 
and  what  was  the  matter  of  accusation.  No 
complaint  against  Kalichurn  Lahoree,  made 
either  by  the  Magistrate  or  any  one  else, 
preceded  the  investigation,  for  Lahoree  was 
himself  solemnly  affirmed  and  examined  as  a 
witness  at  that  investigation,  and  there  seems 
to  have  been  no  period  at  which  his  position 
was  changed  until  the  commitment  was 
made  out  against  him. 

The  charge  upon  which  the  Assistant 
Magistrate  commits  for  trial  is  in  this  docu- 
ment expressed  with  a  generality  and  vague- 
ness which  in  my  judgment  is  exceedingly 
improper.  Of  all  criminal  charges  which  can 
be  made,  perhaps  the  charge  of  perjury  is 
that  which  the  ends  of  justice  require  to  be 
the  most  carefully  and  accurately  worded. 
The  more  general  is  the  allegation  of  false- 
hood, the  less  is  the  risk  in  putting  it  for- 
ward, and  the  greater  the  difficulty  of  rebut- 
ting it.  It  is,  therefore,  the  right  of  the 
person  accused  of  perjury  to  have  the  state- 
ment which  he  is  charged  with  having 
falsely  made  distinctly  and  separately  point- 
ed out  to  him,  and  I  will  venture  to  say  that 
no  Court  can  safely  and  satisfactorily  arrive 
at  a  judicial  conclusion  relative  to  a  charge 
of  perjury,  unless  its  investigation  be  directed 
singly  to  each  alleged  false  statement,  with 
the  view  to  ascertaining,  first,  whether  it 
was  made  at  all ;  secondly,  whether,  if  made, 
it  was  true  or  untrue  ;  and,  thirdly-y  whether, 
if  untrue,  its  untruth  was  present  to  the 
mind  of  the  person  making  it  at  the  time 
he  made  it.  Now,  the  charge  presented  by 
Mr.  Coxhead's  commitment  mentions  at  least 
four  statements  alleged  to  have  been  made 
by  Lahoree,  each  one  of  which  may  or  may 
not  have  been  made,  may  or  may  not  be 
true,  and  may  or  may  not  have  been  falsely 
uttered  by  Lahoree,  quite  independently  of 
the  others.  The  accused  person  is  entitled 
to  have  a  judicial  determination  with  regard 
to  each  of  them.  The  measure  of  his  cri- 
minal conduct  would  vary  with  the  result. 
Supposing,  for  instance,  that  the  Court  should 
hold  it  not  proved  that  he  committed  perjury 
in  solemnly  affirming  "  that  he  knew 
"  nothing  about  the  subject-matter  of  the 
"  deed,  and  that  he  had  no  conversation  with 
"  Ram  Lall  Rai  about  the  subject  treated  of 
"  in  the  deed,  or  that  there  was  any  arrange- 
**  ment  between  them  with  reference  to  such 


"  subject-matter,"  but  at  the  same  time 
should  think  it  made  out  that  he  did  com- 
mit perjury  in  affirming  that  he  did  not 
know  Ram  Lall  Rai  became  possessed  of 
the  deed  :  in  such  a  case  it  is  obvious  that, 
although  the  letter  of  the  law  would  have 
been  broken,  still  the  offence  committed  would 
have  been  insignificant.  It  appears  to  m« 
that  the  charge  of  perjury  for  trial  of  which 
the  commitment  is  made  should  contain  a 
distinct  assertion  with  regard  to  each  state- 
ment intended  to  be  characterized  as  perjury, 
that  it  is  untrue  in  fact,  and  that  the  accused 
person  knew  it  to  be  so  when  he  made  it. 
And  it  is  not  the  less  necessar}'  that  this 
should  be  so  because  an  alternative  charge 
can  by  law  be  made."  Indeed,  the  cases  of 
ahernative  charges  are  in  my  opinion  exactly 
those  in  which  it  is  requisite  that  the  prose- 
cution should  be  most  closely  held  down  to 
the«obligation  of  proving  the  two  elements  of 
perjury  just  referred  to,  because  it  is  in  those 
that  the  prosecution  is  most  liable  to  consider 
that  its  responsibility  ends  with  simply 
shewing  that  two  contradictory  statements 
have  been  made  by  the  accused  person. 

On  the  whole,  then,  it  seems  to  me  that  Mr. 
Coxhead's  instrument  of  charge  and  com- 
mitment is  irregular  in  a  very  impoitant 
respect,  but  I  am  not  prepared  to  say  that 
it  is  therefore  invalid. 

I  think,  however,  that  it  ought  to  be 
quashed  for  another  reason,  namely,  that  it 
was  not  made  upon  such  a  preliminary 
enquiry  as  the  law  prescribes  that  a  Magistrate 
should  hold  before  he  can  properly  commit 
for  trial.  It  is  clear  that  it  is  necessarv  to 
such  an  enquiry  that  the  accused  person  (or, 
undercertain  circumstances,  his  agent)  should 
be  present,  that  the  witnesses  whose  evidence 
is  to  be  the  foundation  of  the  commitment 
should  be  examined  before  him,  and  that  he 
should  have  the  opportunity  of  cross-exa- 
mining them.  Generally,  too,  there  should 
be  a  complainant  who  can  be  made  respon- 
sible for  the  preferring  of  a  false  charge, 
although  in  some  cases  a  Magistrate  may 
take  cognizance  of,  and  probably  hold  an 
enquiry  with  regard  to,  an  offence  which  has 
come  to  his  personal  knowledge  without 
waiting  for  a  complaint  from  a  third  person. 
However,  in  all  cases  alike;  there  must  be  an 
accused  person  present,  viz.,  some  one 
against  whom  a  definite  criminal  charge  is 
made  either  by  the  Magistrate  himself,  when 
it  is  legitimate  for  him  to  make  one,  or  by 
another  complainant.  In  this  case,  Uiere 
was  no  complaint  preferred  by  a  third  person ; 
for,  if  Mr.  Coxhead,  the  Sub-Registrar^  can^ 
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for  this  purpose,  be  distinguished  from  Mr- 
Coxhead,  the  Assistant  Magistrate,  it  was 
the  latter,  and  not  the  former,  who  made  the 
charge,  as  appears  by  the  commitment :  also, 
had  the  fact  been  that  the  Sub- Registrar 
ostensibly  prosecuted,  it  is  perhaps  doubtful 
how  far  such  prosecution  ought  to  have  been 
entertained  without  the  Registrar's  specific 
sanction ;  and  certainly  no  such  sanction  was 
given^  for  Mr.  Bell,  when  he  wrote,  expressed 
himself  as  not  knowing  whom  his  Subordi- 
nate intended  to  prosecute. 

But,  assuming  that  this  was  a  case  in 
which  the  Assistant  Magistrate  might  have 
proceeded  without  a  complaint  (as  to  which 
I  desire  to  express  no  opinion),  he  was  at 
any  rate  bound  to  put  Lahoree  in  the  position 
of  an  accused  person,  and  the  preliminary 
enquiry  contemplated  by  the  Criminal  Proce- 
dure Act  could  only  commence  from  that 
point.  Lahoree  ought  to  have  been  aware 
during  the  whole  time  the  witnesses  were 
being  examined  before  him  that  he  was  the 
person  intended  to  be  incriminated  by  their 
evidence,  and  also  what  was  the  nature  of 
the  charge  sought  to  be  established  against 
him.  He  ought  also  to  have  been  told  that 
he  might  cross-examine  the  witnesses  if  he 
thought  fit.  It  appears  to  me  that,  during 
the  enquiry  before  Mr.  Coxhead,  Lahoree 
never  stood  in  the  situation  of  an  accused 
person  at  all.  His  own  evidence  was  taken 
on  solemn  affirmation  in  the  same  way  as  that 
of  the  other  witnesses.  He  had  no  oppor- 
tunity of  cross-examining  the  other  witnesses, 
because,  according  to  Mr.  Coxhead's  own 
representation,  no  charge  was  made  against 
him  until  the  whole  of  their  evidence  was 
given,  and  the  commitment  written  out.  In 
truth,  Mr.  Coxhead,  instead  of  making  a 
preliminaiy  enquiry  as  to  th(i  matter  of  any 
specific  complaint  against  Lahoree,  seems  to 
have  conducted  a  general  investigation  of  a 
somewhat  abnormal  kind,  and  then  to  have 
committed  Lahoree  for  trial  on  a  charge 
which  was  the  result  of  that  investigation. 
I  do  not  know  what  authority  a  Magistrate 
has  to  take  evidence  on  oath  except  in 
reference  to  some  matter  of  complaint  made 
against  some  specified  person,  and  I  am 
certainly  of  opinion  that  proceedings  like 
this  will  not  in  law  justify  a  commit- 
ment. No  one  can,  1  think,  be  properly 
committed  for  trial  except  after  a  prelimi- 
nar)'  enquiry,  during  the  whole  of  which 
he  has  known  the  charge  made  against  him, 
and  has  been  afforded  all  due  means  of 
defending  himself. 


In  my  opinion,  therefore,  the  commitment 
of  Kalichurn  Lahoree  for  trial  at  the  Court 
of  Session  made  by  Mr.  Coxhead  on  the 
2ist  August  last  ought  to  be  quashed. 


.* 


The  9th  April  i868. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges. 

Procedure-3-Appeal— Jurisdiction— Hig^h  Court 
as  a  Court  of  Revision. 

Criminal  Appellate  Jurisdiction. 

Sib  Chunder  Rai,  Appellant. 

A  Deputy  Magfistrate  restored  to  an  accused  money 
found  in  his  house  along^  with  stolen  property,  the  pro- 
secutor having  failed  to  prove  that  the  money  was  his. 
The  Sessions  Judge  on  appeal  reversed  that  order,  and 
directed  the  money  to  be  made  over  to  the  prosecutor. 

Hbld  that  the  order  of  the  Sessions  Judge  was  made 
without  jurisdiction.  Held,  further,  that  the  order 
of  the  Deputy  Magistrate  was  one  which  could  not  be 
interfered  with  by  the  High  Court  as  a  Court  of  Revi- 
sion. 

Kempy  y. — This  is  an  application  to  set 
aside  the  order  of  the  Sessions  Judge  of 
the  24-Pergunnahs,  altering  the  decision  of 
the  Deputy  Magistrate  of  the  same  dis- 
trict. 

The  Deputy  Magistrate  had  made  over  to 
tl.e  applicarft  Rupees  188-2,  which  had  been 
discovered  in  his  house  under  most  sus- 
picious circumstances,  but  which,  in  the  opi- 
nion of  the  Deputy  Magistrate,  the  prosecutor 
had  failed  to  prove  to  be  a  portion  of  the 
property  stolen  from  him. 

The  Sessions  Judge,  in  appeal  by  the 
prosecutor,  reversed  so  much  of  the  deci- 
sion of  the  Deputy  Magistrate  which  direct- 
ed the  restoration  of  the  rupees  to  the  appli- 
cant, who  was  the  accused  in  the  Court 
below,  and  upheld  the  conviction  for  abetting 
the  theft  of  certain  ornaments. 

The  Judge  had,  in  my  opinion,  no  juris- 
I  diction    to    reverse,    alter,    or    amend    the 
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Deputy  Magistrate's  order  on  appeal.  Right 
or  wrong,  the  Deputy  Magistrate  had  found 
that  there  was  not  sufficient  evidence  that 
the  money  belonged  to  the  prosecutor,  and 
he!  ordered  it  to  be  restored  to  the  accused. 
In  directing  it  to  be  again  taken  from  the 
accused  and  made  over  to  the  prosecutor, 
the  Sessions  Judge  acted  without  jurisdic- 
tion, and  I  would  reverse  his  order,  and 
direct  that  the  money  remain  with  the 
accused,  to  whom  after  trial  it  was  made  over 
by  the  Deputy  Magistrate.  I  express  no 
opinion  upon  the  propriety  of  the  Deputy 
Magistrate's  order  in  respect  to  the  dis- 
posal of  the  money,  as  this  Court,  sitting  as 
a  Court  of  revision,  has  no  jurisdiction  to  do 
so — the  Deputy  Magistrate  having  found 
on  the  evidence  that  there  was  no  proof  that 
the  money  belonged  to  the  prosecutor,  such 
finding  being  a  question  of  fact,  and  not  of 
law. 

Jackson,  y. — I  concur.  The  Sessions 
Judge  has  clearly  no  jurisdiction  to  entertain 
any  appeal  on  the  part  of  the  complainant. 
The  decision  of  the  Deputy  Magistrate,  being 
on  a  question  of  fact,  and  not  of  law,  is  not 
open  to  revision.  The  Deputy  Magistrate's 
order  must  be  carried  out,  though  I  agree 
with  the  Sessions  Judge  that  the  result  of 
the  Deputy  Magistrate's  order  is  a  great 
failure  of  justice. 


^  The  14th  April  1868. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  Jackson, 

Judges, 

Civil  Court— Prosecution  (Sanction  for) — False 
evidence  —  Verification  —  Evidence  — Fine — 
Section  193,  Penal  Code  —  Sections  120  and 
209,  Act  VIII.  of  1859. 

Criminal  Appellate  Jurisdiction. 

Queen  versus  Kartick  Chunder  Holdar  and 

others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  East  Burdwan, 
on  a  charge  of  giving  false  evidence, 

A  general  sanction  by  a  Judge  to  a  prosecution  for 
giving  false  evidence  under  Section  193  of  the  Penal 


Code,  and  for  false  verification,  is  not  sufficient.  The 
exact  words  upon  which  the  prosecution  is  based,  and 
the  exact  offences  which  the  Magistrate  is  to  investi- 
gate, should  be  pointed  out. 

The  verification  of  an  application  filed  in  the  Gvil 
Court,  in  which  it  was  stated  that  the  applicant  did  not 
sign  an  alleged  deed  of  compromise,does  not  subject  him 
to  punishment  for  giving  false  evidence.  Such  an  appli- 
cation falls,  not  under  Section  120,  Act  VIII.  of  1859, 
but  under  Section  209  of  that  Act,  and  need  not  there- 
fore be  verified. 

Documents  which  were  tendered  in  the  civil  suit, 
if  relied  on  in  a  prosecution  for  giving  false  evidence, 
must  be  proved  in  the  Criminal  Court  before  they 
can  be  received  as  evidence. 

An  order  directing  the  payment  to  a  witness  of  a 
portion  of  the  amount  of  fine  levied  on  an  accused 
held  to  be  illegal,  in  the  absence  of  proof  that  the 
witness  suffered  any.  loss  owing  to  the  conduct  of 
the  aqcused. 

Jackson,  J. — ^These  prisoners  were  tried 
by  the  Sessions  Judge  of  East  Burdwan 
and  a  Jury,  and  convicted  of  the  offence  of 
giving  false  evidence,  Section  193,  Penal 
Code,  and  sentenced  to  three  years'  rigorous 
imprisonment,  and  to  pay  a  fine  of  100 
rupees  each,  to  be  levied  by  distress  and 
sale,  and  out  of  the  amount  thus  realized 
Rupees  50  were  directed  to  be  made  over  to 
the  first  witness,  Purtab  Chunder  Dutt,  as 
compensation  for  the  loss  he  had  been  put 
to  by  the  false  objections  raised  by  the 
prisoners. 

The  proceedings  arose  out  of  a  civil  suit 
in  the  Court  of  the  Sudder  Ameen  of 
Burdwan,  Mr.  Wright. 

Purtab  Chunder  Dutt,  on  the  15th  Feb- 
ruary 1865,  brought  a  suit  against  Kartick 
Chunder  Holdar  and  Shiboo  Pershad  Holdar 
to  recover  Rupees  200  principal,  and  Rupees 
95  interest,  which  he  stated  to  be  due  to 
him  from  them. 

He  filed  no  bond  or  document  of  any 
sort  in  support  of  his  claim. 

On  the  same  day,  the  defendants  arc 
said  to  have  appeared  in  Court,  and  to  have 
filed  a  ruffanamah,  admitting  the  claim  of 
the  plaintiff ;  and  upon  the  same  day  the 
Sudder  Ameen  recorded  a  decree  against 
them.  It  is  stated  that  this  form  of  action 
is  customar>'  in  the  Sudder  Ameen's  Court 
in  Burdwan.  The  parties,  having  agreed 
beforehand  that  in  order  to  save  limitation  a 
decree  shall  pass,  go  to  the  Court ;  the  plaint- 
iff files  his  claim ;  the  defendant,  his  admis- 
sion of  its  correctness ;  and  a  decree  there- 
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npon  passes.  As,  however,  there  seems  to  be 
some  impression  that  decrees  may  thereby 
be  obtained  by  false  personation  of  defend- 
ants, the  rule  is  that  in  all  such  occasions 
a  descriptive  roll  of  the  defendants  shall  be 
prepared  by  an  officer  of  the  Court,  and 
recorded  on  the  admission  of  the  defend- 
ants. This  was  done  as  respects  the  de- 
fendants in  this  case. 

Subsequently,  on  the  25th  of  January 
1867,  Purtab  Chunder  Dutt  took  out  exe- 
cution of  this  decree ;  and  after  notice  was 
served  on  the  defendants,  and  no  objection 
was  preferred  by  ihem,  execution  issued, 
and  certain  property  was  attached.  Objec- 
tions were  raised  to  the  attachment  and  sale 
of  this  property  by  Goluck  Chunder  Dutt, 
the  brother  of  the  defendants,  but  these 
were  overruled  on  the  27th  May.  On  the 
30th  May  the  defendants  appeared  in  Court, 
and  applied  to  be  heard  in  defence  of  the 
suit,  alleging  that  they  had  not  been  aware 
of  the  institution  of  the  suit,  and  that  they 
had  filed  no  ruffanamahy  and  owed  the 
plaintiff  no  money,  and  further  stating 
that  the  false  action  had  been  brought  about 
by  the  machinations  of  a  vakeel  of  the 
Court,  Kaleechurn  Dutt,  since  deceased,  who 
had  been  at  enmity  with  them.  An  enquiry 
was  made  upon  this  application,  and  the 
Sudder  Ameen  then  presiding  in  the  Court, 
finding  that  the  description  of  the  defend- 
ants, as  recorded  in  the  back  of  the  admis- 
sion of  judgment,  tallied  with  that  of  the 
defendants,  rejected  their  allegations  as 
false.  The  defendants  appealed  to  the 
Judge,  but  he  dismissed  their  appeal.  Pur- 
tab Chunder  Dutt  then  applied  to  the 
Judge  to  sanction  a  prosecution  under  Sec- 
tion 193  of  the  Penal  Code  against  the  de- 
fendants on  charges  of  the  offence  of  having 
given  false  evidence  and  of  having  verified 
as  true  a  false  statement  in  their  application 
to  the  Sudder  Ameen.  The  Judge's  order 
upon  this  petition  is  in  the  following  words, 
viz. :  **  The  applicant  may,  if  he  chooses, 
**  prosecute  in  the  Fouzdaree,  this  Court 
**  seeing  no  ground  on  which  to  prohibit  him 
"  from  doing  so. "  Thereupon  Purtab 
Chunder  Dutt  brought  a  complaint  before  the 
Magistrate,  who  committed  the  prisoners, 
and  the  resuh  was  their  conviction. 

The  Magistrate's  charge  against  the 
prisoners  is  recorded  in  the  following 
words  :  **  That  there  is  hereby  made  against 
*'  Kartick  Chunder  Holdar  and  Shiboo  Per- 
"  shad  Holdar  the  charge  that  they,  being 
'*  bound  by  an  express  provision  of  law,  viz^ 
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"  Sections  24  and  123  of  Act  VIII.  of  1859, 
**  to  state  the  truth,  did,  on  or  about  the  23rd 
**  day  of  May  1867,  at  Burdwan,  present  to 
•'  the  Sudder  Ameen  a  verified  statement  set- 
*'  ting  forth — 

(i.)  '''That  in  a  suit  instituted  against 
"them  on  the  15th  February  1865  by  one 
"  Purtab  Chunder  Dutt  in  the  Sudder 
•*  Ameen's  Court,  they  did  not  present  a 
*'  written  confession  of  judgment. 

(2.)  *'  *  That  the  signatures  appended  to 
*'  the  holiyar  or  descriptive  roil  endorsed  on 
"  the  written  confession  of  judgment  filed  in 
*'  the  aforesaid  case  are  not  their  signatures. 

(3.)  "  *  That  they  never  received  any  inti- 
"  maiion  of  a  notice  served  upon  them  under 
**  Section  216  of  Act  VIII.  of  1859,  in  execu- 
'*  tion  of  decree  obtained  by  the  plaintiff  in 
'*  confession  in  the  aforesaid  case. 

"  That  these  statements  are  false,  and  that, 
**  in  making  them,  they  have  intentionally 
'*  given  false  evidence  in  a  stage  of  a  judicial 
**  proceeding,  and  that  they  have  thereby 
"  committed  an  offence  punishable  under  Sec- 
"  lion  193  of  the  Indian  Penal  Code,  and  with- 
"  in  the  cognizance  of  the  Court  of  Session." 

It  is  not  quite  certain  whether  the 
Sessions  Judge  amended  this  charge,  but 
upon  the  calendar  of  commitment  there 
is  a  note  in  the  hand-writing  of  the  Judge 
as  if  he  had  amended  it,  and  the  charge  he 
proceeded  to  try  was  for  giving  false 
evidence,  /.  e.,  "that  they  have  stated  in  a 
"written  statement  duly  verified,   first,  that 

they   did    not   know  of  the  institution  of 

the  case  in  the  Sudder  Ameen's  Court,  and 
**  that  they  did  not  put  in  a  confession  of 
"  judgment ;  also  that  the  execution-notice 
"  was  served  secretly,  and  that  they  had  only 
*•  received  intimation  of  execution  four  days 
"  before  the  date  of  petition." 

The  Sessions  Judge's  alteration  of  the 
charge  is  not  alluded  to  in  his  proceedings. 
The  cause  of  the  alteration  is  not  recorded, 
but  it  is  evident  the  words  upon  which  the 
Magistrate  grounded  his  charge  are  not  the 
exact  words  used  in  the  application  of  the 
defendants,  and  the  2nd  clause  of  his 
charge  is  not  to  be  found  in  the  appli- 
cation at  all.  whereas  the  words  stated  in 
the  charge,  as  framed  by  the  Sessions  Judge, 
are  those  in  the  application. 

The  evidence  offered  at  the  trial  consists 
of  the  depositions  of  Purtab  Chunder  Dut 
and  of  his  brother  Goluck  Chunder  Dutt. 
The  first  deposed  that  the  prisoner  filed  a 
confession  of  judgment,  and  the  second  that 
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he  pointed  out  the  prisoner  Karlick  Chunder 
Holdar  to  the  peon  who  went  to  serve 
upon  him  the  notice  of  execution  of  the 
decree  having  been  taken  out.  There  is 
also  the  evidence  of  Koylash  Chunder 
Banerjee,  the  mohurrir  who  wrote  the  de- 
scriptive roll  of  the  defendants  in  the  Sud- 
der  Ameen's  Court,  who,  however,  admits 
that  he  cannot  recognize  the  prisoners  as 
those  defendants,  and  of  Sonaolla  Sheikh, 
the  peon  who  served  the  notice,  and  who 
deposes  that  Goluck  Chunder  Dutt  pointed 
out  Kartick  Chunder  Holdar,  and  he  signed 
the  notice,  though  he  is  not  asked  whether  he 
recognizes  him  to  be  the  same,  or  how  he  is 
satisfied  on  the  point.  The  question  should 
have  been  put,  as  a  peada,  who  serves  a 
notice,  as  a  general  rule,  would  not  be  able 
to  recognize  the  person  on  whom  he  served 
it  three  years  after  the  occurrence,  unless  he 
had  some  previous  acquaintance  with  the 
person  so  served.  The  prisoners  before  the 
Magistrate,  and  in  their  defence  before  the 
Sessions,  denied  their  guilt,  and  asserted  that 
they  did  not  give  in  the  ruffanamah,  and 
were  not  aware  of  the  suit  having  been 
brought. 

The  following  is  the  Judge's  charge  to  the 
Jury:— 

"  The  prisoners  are  charged  jointh'  \\  ith 
having  made,  in  a  written  statement  filed  in 
the  Court  of  the  Sudder  Anieen,  two  false 
statements:  one  to  the  effect  that  thev 
had  not  been  aware  of  the  institution  of  a 
suit  against  them  by  the  first  witness  in 
1865,  and  that  they  did  not  file  a  confession 
of  judgment  in  the  said  case;  likewise  that 
they  were  not  aware  of  the  issue  of  notice 
of  process  of  execution  which  is  said  to 
have  been  served  in  1 273. 

"  The  evidence  relied  on  to  prove  the  fal- 
sity of  the  first  statement  is  that  of  the  first 
witness,  who  was  the  plaintiff  in  the  original 
suit ;  and  he  has  stated  on  oath  that  the  two 
defendants  did  in  person  file  the  confession 
of  judgment,  and  that  they  went  to  Court  in 
his  Company  for  that  purpose.     Secondly, 
there  is  the  evidence  of  the  mohurrir  who 
wrote  the  description  of  the  two  men  who 
filed  the  confession  of  judgment,  which  he 
declares  he  wrote  after  carefully  examining 
the  persons  of  those  parlies.     This  descrip- 
tion is  written  on  the  back  of  the  kabool- 
jawah  as  circumstantial  evidence.     There  is 
the  description  of  the  two  men  who  filed  the 
confession  which  has  been  read  before  you, 
and  which  you  are  able  to  compare  with  the 
appearance  of  the. defendants  who  are  before 


you.  Secondly,  there  are  the  signatures  on 
the  several  papers  connected  with  the  case, 
one  of  which  at  least,  namely,  the  verified  pe- 
tition for  review,  is  admittedly  signed  by  the 
defendants,  and  also  certain  signatures  written 
by  them  in  the  presence  of  the  Sudder 
Ameen  and  by  his  orders.  After  comparing 
these  signatures  and  the  description  of  the 
parties  who  filed  the  confession  of  judgment, 
vou  will  consider  whether  there  is  anv  cause 
for  distrusting  the  evidence  of  the  first 
witness,  although  he  was  plaintiff  in  the  case 
in  which  the  confession  of  judgment  was 
filed. 

Secondly y  you  will  decide  whether  the 
second  statement  has  been  proved  to  be  false 
by  the  deposition  of  the  peon  SonaooUah  and 
that  of  the  last  witness,  and  whether  you  are 
satisfied  that  Kartick  Chunder  did  personally 
receive  the  notice  of  execution,  and  did  sign 
it  v?ith  his  own  hand.  If  this  is  proved,  it  can- 
not be  true  that  the  defendant  was  unaware  of 
execution  having  been  taken  out  till  four  days 
before  the  said  petition  was  piit  in,  the  receipt 
to  the  notice  having  been  signed  in  Magb 
1273  or  February  1867,  while  the  petition 
which  contains  the  statement  said  to  be 
false  was  put  in  on  the  30th  May  1867.  The 
petition  was  a  written  statement  of  the 
defendants'  objection  to  the  plaintiff's  claim, 
and  was  such  a  statement  as  required  to  be 
verified ;  and  if  the  defendants  have  in  that 
petition  stated  anything  that  was  untrue, 
they  are  liable  to  the  penalty  of  perjury 
on  account  of  such  statements. 

*•  You  are  onlv  to  decide  whether  those 
iw'o  statements  noted  above  are  true  or 
false,  and  whether  they  were  made,  if  false, 
with  a  fraudulent  motive." 

It  seems  to  me  that  from  first  to  last  the 
proceedings  of  the  Courts,  both  Civil  and 
Criminal,     have    been     illegal.     It     is    not 
perhaps     my     duty,     in     considering     the 
appeal  of  the  prisoners  from  the  conviction 
and     sentence     in     a     criminal     trial,     to 
animadvert    upon   the    mode    of    procedure 
adopted   by   the   Sudder   Ameen    in   trying 
such    undefined    civil    actions    as    these.    I 
am*  inclined  to  think  that   the  procedure  is 
not  according  to  Act  VIII.  of  1859.     It  is 
certain,  however,  that  the  summary  procedure 
adopted    may    lead    to    false    suits,    and    it 
was,   I    think,    incumbent   on    the    Sudder 
Ameen,    when    it    was    stated    before    him 
that  such  a   false   suit    had    been    brought, 
to    investigate    it   thoroughly,    and    I   think 
the    Judge    also    should,    on    appeal,    have 
seen  that  the  whole   of  the   circumstances 
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were  thoroughly  enquired  into.  There  were 
facts,  however,  which  made  the  story  of 
the  prisoners  improbable,  unless  some 
explanation  was  given  of  those  facts,  and 
on  these  facts  the  civil  ofl5cers  may  have 
had  ground  for  arriving  at  the  conclusion 
they  did. 

In  sanctioning  proceedings  being  taken 
in  the  Criminal  Court  by  Purtab  Chunder 
Dutt,  the  Judge  seems  to  me  to  have  acted 
illegally  in  not  having  distinctly  recorded 
the  exact  points  upon  which  he  sanctioned 
such  proceedings. 

If  he  merely  gives  a  general  sanction  to 
a  prosecution  for  giving  false  evidence  and 
for  false  verification,  without  pointing  out 
the  exact  words  upon  which  the  prosecution 
is  based,  such  prosecution  may  proceed 
upon  statements  made  by  the  accused 
different  from  those  which  the  Judge  held 
to  be  false.  The  Judge  should  point,  out 
the  exact  offences  which  he  thinks  the 
Magistrate  should  take  notice  of  and  investi- 
gate.    I    do    not   think    that    the    prisoner 


There  are,  however,  numerous  other  ir- 
regularities in  the  course  of  the  trial,  and 
especially  in  the  charge  to  the  Jury.  The 
different  documents  which  were  placed 
before  the  Judge  were  not  in  any  way 
proved.  The  ruffanamahj  or  confession 
of  judgment,  was  not  proved  to  have  been 
put  in  by  the  accused.  Purtab  Chunder 
Dutt  deposes  that  they  put  in  a  confession  of 
judgment,  but  he  is  not  required  to  identify 
it.  The  notice  issued  on  the  accused  of 
the  execution  of  the  decree  and  the  signa- 
ture of  Kartick  Chunder  Holdar  upon  the 
receipt  for  such  notice  were  similarly  not 
identified.  Goluck  Chunder  Dutt  deposed 
that  Kartick  Chunder  Holdar  did  sign  such 
a  receipt  to  such  a  notice,  but  the  paper  was 
not  put  into  his  hand  for  identification. 
The  application  on  which  the  false  verifi- 
cation is  charged  to  have  been  made  was 
not  proved  to  have  been  put  in  by  the  ac- 
cused, as  it  should  have  been.  The  signa- 
tures on  other  papers  by  the  accused,  which, 
it  is  said,  they  admitted,  and  which  were  put 


was    prejudiced    by    the    omission    in    this    before  the  Jury  for  the  purpose  of  compari- 
case.  '^on,  are  not  shewn  ^to  have  been  admitted 

upon  the  Sessions  trial.  The  defence  of  the 
accused  before  the  Magistrate  or  in  the 
Sessions  Court  contains  no  such  admission. 
All  such  papers  should  be  clearly  proved 
before  they  are  submitted  to  the  Jury  as 
evidence  in  the  case.  Some  person  who 
was  present,  and  saw  the  accused  write  their 
signatures  before  the  Sudder  Ameen,  should 
have  been  called  to  attest  those  signatures 
before  the  Jury  was  allowed  to  draw  any 
comparison  from  them.  The  Magistrate 
might  have  examined  the  accused  regarding 
these  signatures,  and,  if  they  had  then  admit- 
ted that  these  were  their  signatures  so  re- 
corded, such  admission  might  have  been  taken 
as  evidence.  All  these  papers  which  were 
relied  on  for  the  prosecution  as  evidence  on 
the  Sessions  trial  should  be  placed  upon  the 
record  of  the  trial.  They  are  to  be  found 
scattered  through  different  records.  Some 
are  in  the  Civil  Court  record,  some  again  in 
the  Magistrate's  record. 

Upon  the  facts  of  the  case,  and  looking 
now  only  to  the  facts  proved  at  the  Sessions 
trial,  it  seems  to  me  that  the  conviction  of 
the  accused  could  not  be  sustained  on  such 
facts.  The  only  witnesses  who  really  give 
any  evidence  against  the  accused  are  Pur- 
tab Chunder  Dutt  and  his  brother  Goluck 
Chunder  Dutt.  These  are  the  very  persons 
whom  the  acciiscd  chaige  with  having  frau- 
dulently brought  the  false  charge  against 
them.    The  whole  question  at  issue  was  whe-* 


The  first  question  which  arises  on  the 
fact  of  the  offence  having  been  committed 
is,  whether  the  verification  of  the  application 
made  in  the  Civil  Court  by  the  prisoners, 
even  if  proved  to  be  false,  subjects  the  ac- 
cused to  punishment  for  the  offence  of  giv- 
ing false  evidence.  Section  24,  Act  VI II,  of 
1859,  rules  that:  "If  any  plaint,  written 
statement,  or  declaration  in  writing,  required 
by  this  act  to  be  verified,  shall  contain  any 
averment  which  the  person  making  the 
verification  shall  know  or  believe  to  be 
false,  or  shall  not  know  or  believe  to  be  true, 
such  person  shall  be  subject  to  punishment 
according  to  the  provision  of  the  law  for 
the  time  being  in  force  for  the  punishment 
of  giving  or  fabricating  false  evidence."  Is 
there,  then,  any  Section  of  Act  VIII.  of  1859 
which  requires  that  such  an  application  as 
this  should  be  verified?  Both  the  Magis- 
trate and  the  Sessions  Judge  consider  the 
application  to  be  in  fact  a  written  statement 
under  Section  120.  But  it  appears  to  me 
that  this  is  erroneous.  It  is  more  properly 
an  application  to  have  the  suit  re-heard  on 
the  ground  that  the  decree  was  pronounced 
in  their  absence,  and  so  far  ex  parte.  It 
would  therefore  be  an  application  under 
Section  209,  Act  VIII.  of  1859,  and  that  Sec- 
tion does  not  enact  that  such  applications 
shall  be  verified.  The  whole  prosecution, 
therefore,  upon  this  one  point  must  fall  to 
tbe  ground. 
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ther  they  commitied  the  fraud  and  secured 
persons  to  personate  the  accused,  or  whether 
the  accused  committed  the  fraud  in  afterwards 
denying  what  ihey  had  done. 

In  deciding  between  ihe  two,  some  addi- 
tional evidence  was  necessary.  There  is 
the  deposition  of  the  mohurrir  of  the  Sudder 
Ameen's  Court,  but  he  cannot  recognize  the 
accused  ;  and,  though  he  states  he  wrote  down 
the  description  of  them,  he  is  not  required 
to  identify  that  paper,  and  he  admits  that 
he  wrote  that  paper,  not  in  open  Court 
before  the  Sudder  Ameen,  but  in  the  serishta. 
If,  then,  this  man  could  be  gained  over 
to  write,  not  a  description  of  the  parties 
actually  before  him,  but  such  a  description 
as  the  plaintiff  wished,  the  opportunities 
to  a  plaintiff  to  commit  such  a  fraud  as 
the  accused  charge  Purtab  Chunder  Dutt 
with  having  commitied  are  greatly  increased, 
and  it  is  to  be  recollected  that  the  accused 
have  all  along  stated  that  a  vakeel  of  the 
Court  was  at  the  bottom  of  the  whole 
proceeding.  There  is  nothing  on  the  re- 
cord to  show  whether  Purtab  Chunder  Dutt 
and  the  accused  were  even  acquaimed  with 
each  other  before  the  case  was  jjut  into 
Court.  There  remains  only  the  evidence 
of  Sonaoolla  peada ;  and,  as  I  have  before 
stated,  his  evidence  is  good,  solely  if  he  had 
previous  acquaintance  with  Kartick  Chunder 
Holdar,  and  no  question  was  put  to  ascer- 
tain this.  If  he  had  not  previous  acquaint- 
ance with  Kartick  Chunder  Holdar,  his 
evidence  is  of  very  little  weight  in  de- 
ciding on  the  guilt  of  the  accused. 

The  further  evidence  from  comparison  of 
signatures  is  neither  proved  jior  admitted. 

There  were  other  circumstances  which 
came  out  in  the  civil  proceedings,  but 
which  are  not  alluded  to  on  the  Sessions 
trial,  which  make  it  probable  that  the  ac- 
cused were  acquainted  with  the  circum- 
stances of  this  suit  having  been  brought 
against  them.  It  is  impossible  for  me  to 
give  any  opinion  as  to  whether  the  accused 
are  guilty  or  not.  Without  much  more  en- 
quiry than  any  officer,  civil  or  criminal, 
has  yet  made,  I  could  not  hazard  an  opi- 
nion upon  the  point.  This  being  a  trial  by 
a  Jury,  the  sole  point  before  me  is  whether 
the  proceedings  have  been  conducted  legally, 
and  whether  the  evidence  in  law  bears  out 
the  prisoners'  offence.  For  the  reasons  I  have 
already  given,  I  think  the  proceedings  have 
been  illegal  in  numerous  points.  I  would 
therefore  reverse  the  conviction,  and  dis- 
charge the  accused. 


I  would  add  that  the  order  directing  50 
rupees  to  be  paid  to  Purtab  Chunder 
iDutt  is  also  illegal.  There  is  no  proof  on 
the  record  that  he  has  suffered  any  loss 
owing  to  the  conduct  of  the  accused. 

KemPf  y. — I  concur  in  directing  the  dis- 
charge of  the  prisoners. 


The  21st  April  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Fine— License  Tax — Procedure — Examinatioo 
of*  accused— Section  266,  Code  of  Crimioal 
Procedure. 

Reference  io  the  High  Court  by  the  Ses- 
sions Judge  of  Beerbhoom,  under  Section 
434  of  the  Code  of  Criminal  Procedure, 

Queen  versus  Bissessur  Sein. 

Under  Section  15,  Act  XXIX.  of  1S67,  the  fine  to  be 
imposed  for  non-payment  of  the  tax  cannot  be  less 
than  the  amount  stated  in  the  notice. 

A  Deputy  Magistrate  is  bound  to  examine  the  ac- 
cused under  Section  266  of  the  Code  oi  Criminal 
Procedure  in  answer  to  the  charge  brought  against 
him. 

Reference. — The  Assessor  of  License 
Tax  of  this  district  prosecuted  the  de- 
fendant as  well  as  some  others  for  breach 
of  Aci  XXI.  of  1867.  The  case  was  refer- 
reti  by  Baboo  Ooma  Churn  Banerjee  as 
Deputy  Magistrate  in  charge  to  Moulvie  Ally 
Mahomed,  Deputy  Magistrate,  exercising 
full  powers  of  a  .Magistrate,  for  trial.  The 
Moulvie  (Deputy  Magistrate)  examined  a 
chuprassie  regarding  the  service  of  the 
notice ;  and  under  Section  205,  Criminal  Code 
of  Procedure,  the  defendant  Bissessur  Sein. 
who  stated  that  he  sent  his  son  with  Rupees 
ICO  to  the  Assessor  at  Fuitehpore  and 
Mowrassee ;  that  his  son  prayed  for  the 
lax  being  reduced  2fter  reference  to  his 
papers,  but  the  Assessor,  without  reducing 
the  tax  or  accepting  the  money,  told  him 
that  he  would  pass  proper  orders  when  he 
arrived  at  Soory ;    that,  when   the  Assessor 
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arrived  at  Soory,  his  son  presented  liiinself 
before  the  Assessor  with  a  petition,  but 
that  officer  took  from  him  the  petition, 
but  not  the  amount  of  the  tax  ;  and  that 
he  has  certain  witnesses,  whom  he  named, 
to  prove  that  money  was  offered  to  be  paid 
to  the  Assessor  at  Mowrepore  and  Futteh- 
pore.  No  certificate  of  its  accuracy  is  at- 
tached to  the  examination  of  Bissessur,  as 
required  by  the  said  Section  205.  The 
Deputy  Magistrate  then  examined  the 
Assessor,  Baboo  Janokenath  Ghosal,  who 
deposed  that,  on  the  day  appointed,  a  man, 
who  alleged  himself  to  be  the  son  of  Bisses- 
sur, appeared  before  him,  but  not  with  the 
amount  of  the  tax  ;  that  he  verbally  informed 
him  that  he  had  not  the  means  to  pay 
Rupees  100,  but  he  could  pay  if  the  tax  be 
fixed  at  Rupees  20.  Whereupon  he  (the 
Assessor)  told  him  that,  unless  he  pays  in  the 
whole  amount  of  the  tax,  he  can  pass  np  or- 
ders ;  that  he  (the  Assessor),  on  the  contrary, 
told  him  to  pay  Rupees  100  on  the  evening 
of  the  last  day  mentioned  in  the  notice,  and 
that  otherwise  it  would  not  be  received  ;  and 
that  that  individual  did  not  pay  in  the 
money,  and  sajd  he  could  not  do  so  unless 
the  tax  was  reduced. 

The  Deputy  Magistrate  then  gave  his 
judgment,  and  fined  the  defendant  Bissessur 
Rupees  20. 

The  Deputy  Magistrate's  order  appears  to 
me  to  be  illegal  for  the  following  reasons  : — 

isi. — He  has  not  taken  the  defence  of 
the  accused,  nor  examined  his  witnesses,  ex- 
cept one,  vtz.y  the  Assessor,  as  he  should  have 
down  under  Section  266,  Criminal  Code 
of  Procedure. 

2nd, — He  has  fined  the  defendant  Rupees 
20  :  whereas  under  Section  1 5,  Act  XXI.  of 
1867,  as  amended  by  Act  XXIX.  of  1867, 
Section  3,  tte  maximum  amount  of  fine 
should  have  been  the  sum  mentioned  in  the 
notice,  or  Rupees  100. 

3rdly. — The  order  of  reference  by  Baboo 
Ooma  Churn  as  Deputy  Magistrate  in 
charge  was  illegal. 

1  would,  therefore,  recommend  that  the 
Deputy  Magistrate's  order  be  quashed  as 
illegal. 

Judgment  of  the  High  Court, 

Glover^  J. — It  appears  to  me  that  the  or- 
der of  the  Deputy  Magistrate  was  illegal  on 
both  the  grounds  taken  by  the  Sessions 
Judge. 


But,  even  if  it  be  admitted  that  the  de- 
fendant, by  desiring  the  presence  of  the 
Assessor  as  his  witness,  and  not  pressing 
for  the  attendance  of  the  others,  gave  up  his 
privilege  of  having  the  latter  summoned, 
the  Deputy  Magistrate  would  still  be  wrong, 
under  Section  15,  Act  XXIX.  of  1867,  as  by 
that  Act  the  fine  to  be  imposed  could  not 
have  been  less  than  the  amount  stated  in  the 
notice,  viz.\  100  rupees. 

The  Deputy  Magistrate's  order  is  there- 
fore quashed  as  illegal. 

Loch,  y, — The  mode  in  which  the  De- 
puty Magistrate,  Moulvie  Ally  Mahomed,  has 
dealt  with  this  ease  is  very  unsatisfactory; 
and  the  explanation  he  has  given  for  pass- 
ing the  order  he  made,  most  unbecoming  an 
officer  of  his  standing  and  experience.  The 
Deputy  Magistrate  apparently  forgets  the 
position  he  holds  as  a  Magistrate — that  it  is 
his  duty  as  such  to  execute  the  law  as  it 
stands,  and  not  to  make  the  law  suit  his 
ideas  of  convenience  and  justice.  The  De- 
puty Magistrate  was  bound  to  examine  the 
accused  in  answer  to  the  charge  brought 
against  him,  and  he  was  bound  by  law  to 
sentence  him  to  a  fine  not  less  than  Rupees 
100,  the  sunt  at  which  he  had  been  as- 
sessed. The  proceedings  of  the  Deputy 
Magistrate  are  quashed.    « 


The  22nd  April  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Qvn\  Court-^Resistance  of  process — Section  25, 
Regulation  IV.  of  1793. 

Criminal  Appellate  Jurisdiction. 

Miscellaneous  Case. 

Chunder  Kant  Chuckefbutty. 

A  Civil  Court  cannot  make  over  a  case  of  simple 
resistance  of  its  process  to  a  Magistrate  for  trial.  Section 
35,  Regulation  IV.  of  1793,  being  still  in  force. 

Lochj  y, — This  is  a  case  of  resistance  of 
process  of  the  Civil  Court,  and  is  punishable 
by  the  Court  under  the  provisions  of  Section 
25,  Regulation  IV.,  1793.  This  Section,  with 
the  two  previous  Sections — 22  and  23  of 
the  same  law — was  not  repealed  by  Act 
X.  of  i86i ;  nor  was  Regulation  IX.,  1799, 
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wbich  made!  some  modification  in  the  above 
Sections;  nor  have  the  above  Sections  of 
Regulation  IV.  1793  been  rescinded  by  the 
repealing  Act  Vlll.  of  1868.  It  is  clear, 
therefore^  that  the  Civil  Courts  are  still  em- 
powered to  punish  resistance  of  their  pro- 
cesses without  reference  to  the  Magistrate, 
and  the  Principal  Sudder  Ameen  should, 
w^  thinky  have  followed  this  course  in  the 
present  instance.  So  long  as  Section  25, 
Regulation  IV.,  1793,  is  in  force,  the  Civil 
Court  should  exercise  the  jurisdiction  vested 
in  it  by  law,  and  cannot  make  over  a  case  of 
simple  resistance  of  its  process  to  the  Ma- 
gistrate for  trial.  We  therefore  reverse  the 
orders  of  the  Civil  Courts  passed  in  this 
case. 


The  22nd  April  1868. 

Present: 

The  Moti'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Fme^Liceose  TAx—Section  3,  Act,  XXIX  of 

1867. 

Criminal  Appellate  Jurisdiction. 
Miscellaneous  Case. 
Dioorgachurn  Giree. 

Under  Section  3,  Act  XXIX.  ofiS67,  a  person  once 
fined  for  not  takinsf  out  a  license  is  not  liable  to  a  second 
fine  or  to  any  further  demand  for  the  tax. 

Loch^  J, — We  do  not  think,  as  pleaded  by 
t&e  vakeel  for  the  petitioner,  that  the  pun- 
ishment in  (hJs  case  was  a  second  punish- 
ment for  the  same  offence.  The  punishment 
now  inflicted  was  for  a  second  act  of  dis- 
obedience to  the  orders  of  the  Collector 
requiring  the  petitioner  to  take  out  a 
license.  Looking,  however,  10  the  wording 
of  Section  3,  Act  XXIX.  of  1867,  amending 
Section  15,  Act  XXI.  of  1867,  we  think 
that  it  was  not  the  intefttion  of  the  Legis- 
lature that  a  party  once  fined  should  again 
be  liable  to  fine  for  not  taking  out  a  license. 
Indeed,  if  we  might  interpret  that  Section 
by  Section  17  of  Act  IX.  of  1868,  there 
can  be  no  doubt  as  10  the  intention  of  the 
Legislature  that,  if  the  fine  levied  equalled 
or  teceeded  the  license-tax,  no  further  de- 
mand was  to  be  made  on  the  party  fined.  Sec- 


tion 3  of  Act  XXIX.  of  1867  provided  for 
the  realization  of  the  full  amount  of  the  tax 
by  directing  that  the  penalty  imposed  by  the 
Magistrate  should  not  be  less  than  the  sum 
mentioned  in  the  notice ;  and  from  these 
words  we  gather  that  if  a  fine  equal  to  what 
the  license-tax  demanded  were  once  paid  in 
the  shape  of  penalty,  no  further  demand  for 
the  tax  was  intended  to  be  made  against  the 
same  individual.  Under  this  view  of  the 
case,  we  reverse  the  order  passed  by  the 
Magistrate  and  Sessions  Judge. 


The  28th  April  1868. 


Present  : 


The  Hon'ble  J.  B.  Phear  and  C.  Hobhonse, 

Judges, 


Investigation  —  Procedure  —  Land  disrates — 
Breach  of  the  peace— Section  3x8,  Code  of 
Criminal  Procedure. 


Reference  to  the  High  Court,  under  Section 
434  of  the  Code  of  Criminal  Procedure^  by 
the  Sessions  Judge  of  Gya, 

Mussamut  Anundee  Kooer  versus  Ranee 
Soonaet  Kooef. 

To  satisfy  the  requirements  of  Section  31S  of  the 
Code  of  Criminal  Procedure,  a  Mag-istrate  must  him- 
self enquire  into  the  likelihood  of  a  breach  of  the  peace 
happening,  and  must  come  to  a  judicial  decision  upon 
it ;  and  in  conducting  the  subsequent  investigation,  he 
must  examine  the  witnesses  whom  the  parties  haw 
tendered. 

Phear,  J. — In  this  case  the  Magistrate 
held  an  investigation  under  Section  31S  of 
the  Criminal  Procedure  Code,  and  made  an 
award  of  possession  in  favour  of  a  certain 
paity.  The  papers  have  been  sent  to  us  by 
the  Sessions  Judge,  and  we  are  unable  to 
find  in  them  any  record  of  a  proceeding 
by  the  Magistrate,  stating  the  grounds  of 
his  being  satisfied  that  a  dispute  likely  to 
induce  a  breach  of  the  peace  existed  con- 
cerning ihe  land  with  regard  to  the  posses- 
sion of  which  he  made  his  award.  With- 
out such  a  record  of  proceeding,  according 
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to  several  decisions  of  this  Court,  a  subse- 
quent investigation  by  the  Magistrate  is 
illegal  and  void.  One  of  those  cases  is 
reported  in  the  5th  Volume  of  Sutherland's 
Weekly  Reporter,  page  14,  Criminal  Rul- 
ings ;  and  another  in  the  6th  Volume  of  the 
Weekly  Reporter,  page  61.  As  it  appears 
that  no  proceeding  of  this  kind  has  been 
recorded  or  in  fact  taken  in  the  case  before 
us,  we  are  bound,  by  the  decisions  to  which 
I  have  just  referred,  to  quash  the  award  of 
the  Magistrate  which  has  been  made  upon 
his  investigation. 

1  take  the  opportunity  of  adding  that, 
even  if  there  had  been  a  proceeding  in 
this  case,  and  assuming  that  it  was  con- 
fined to  the  statement  by  the  Magistrate 
that  he  had  been  directed  by  the  Judge  to 
hold  the  investigation,  it  would  not  be 
sufficient  to  satisfy  the  requirements  of 
Section  318,  for  it  is  necessary  that  the 
Magistrate  himself  should  enquire  into  the 
likelihood  of  a  breach  of  the  peace  happen- 
ing, and  should  come  to  a  judicial  decision 
upon  it.  It  is  that  judicial  decision  which 
is  the  foundation  of  the  subsequent  investi- 
gation, and  without  it  the  investigation  is 
void  and  inoperative. 

I  would  further  remark  that,  even  in  the 
conduct  of  the  investigation  itself,  which 
has  here  taken  place,  the  Magistrate  seems 
to  have  committed  an  error  in  law.  Although 
he  did  proceed,  according  to  the  words  of 
the  Section,  to  summon  the  parties  and  their 
witnesses,  it  yet  appears  that  he  decided  the 
question  upon  the  results  of  his  own  per- 
sonal inspection,  and  did  not  examine  either 
the  parties  themselves  or  their  witnesses, 
who  were  present  before  him  for  the  pur- 
pose of  giving  their  testimony.  This  has 
already  been  made  matter  of  decision  in 
this  Court  in  the  case  of  Maharajah  Gobind 
Nath  Roy  versus  Rajah  Anund  Nath  Roy, 
decided  on  the  14th  May  1866,*  where  the 
'Court  laid  down  that  it  is  incumbent  upon 
the  Magistrate  as  a  matter  of  law  to  ex- 
amine the  witnesses  whom  the  parties  have 
tendered.  If  he  does  not  do  so,  his  in- 
vestigation is  imperfect,  and  his  award 
invalid. 


*  See  5  W.  R.,  Crim.,  p.  79. 


The  9th  May  1868. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Sessions  Judg^e  —  Procedure  —  Appeal  —  Coa- 

▼iction. 

Reference  to  the  High  Court  hy  the  Sessions 
Judge  of  Mymensingh  under  Section  ^^4 
of  the  Code  of  Criminal  Procedure, 

Ramjee  Doss  versus  Meeajao  Sheikh  and 

others. 

A  Sessions  Judge  in  trytngf  an  appeal  has  to  look  to 
the  offence,  as  charged,  of  which  the  accused  has  been 
found  guilty,  and  to  determine  whether  it  is  proved  or 
not.  He  has  nothing  to  do  with  the  form  the  offence 
may  take  owing  to  subsequent  events.  A' conviction 
for  an  offence  for  which  the  accused  was  tried  will  not 
prevent  his  conviction,  if  guilty,  of  another  distinct 
offence  subsequently  committed., 

Glover,  J, — It  appears  to  me  Jhat  the 
Sessions  Judge  should  proceed  with  the 
appeal,  and  confirm  the  Deputy  Magis- 
trate's order  pro  tanto^  If  he  considers  the 
evidence  in  the  record  sufl&cient. 

A  conviction  under  Section  498  of  the 
Penal  Code  will  not  interfere  with  any 
further  proceedings  which  the  Magistrate  * 
may  take  against  the  abductors  to  prevent 
their  being  afterwards  tried  for  any  graver 
offence  they  may  be  shewn  to  have  com- 
mitted. 

Loch,  J, — 1  see  no  sufficient  ground  for 
quashing  the  proceedings  of  the  Deputy 
Magistrate.  The  Sessions  Judge  should  not 
suppose  that  a  higher  offence  than  that  of 
which  the  parties  were  convicted  may  have 
been  committed.  It  is  his  duty  to  deal 
with  the  case  as  put  before  him.  The  par- 
ties were  charged  with  enticing  away  the 
complainant's  wife,  and  evidence  was  adduced 
to  prove  the  charge.  Was  that  evidence 
i  sufficient  to  prove  it  ?  If  it  were,  the  con- 
viction should  not  be  disturbed  because  the 
Sessions  Judge  thinks  that,  owing  to  subse- 
quent events,  the  parties  may  have  committed 
a  higher  offence.  The  conviction  of  the 
parties  of  the  offence  for  which  they  were 
tried  will  not  prevent  their  conviction,  if 
guilty,  of  another  distinct  offence  subsequent^ 
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ly  committed.  The  Sessions  Judge,  in  trying 
the  appeal,  has  to  look  to  the  offence  as 
charged,  and  of  which  the  parties  have  been 
found  guilty,  and  to  determine  whether  it 
is  proved  or  not.  He  has  nothing  to  do 
with  the  form  the  offence  may  take  by  the 
subsequent  acts  of  the  parties.  It  might 
have  been  more  prudent  had  the  Deputy 
Magistrate  in  this  case  refrained  from  punish- 
ing these  parties  till  he  had  ascertained  what 
had  become  of  the  woman,  and  examined  her 
if  forthcoming ;  but,  as  he  acted  otherwise, 
and  convicted  the  prisoners  of  having  enticed 
her  away  from  legal  protection,  the  only 
point  for  the  Sessions  Judge  to  determine  on 
appeal  was,  whether  the  offence  was  or  was 
not  proved.  The  Court  will  not  interfere,  and 
direct  the  record  to  be  returned. 


The  1 2th  May  1868. 

'^  Present  : 

The  Hon'ble  J.  B.   Phear  and  C.  Hobhouse, 

Judges, 

Criminal  Appellate  Jurisdiction. 
Perjury-— Charg^e — Procednre. 
Queen  versus  Khoab  Lall  and  others. 

Committed  by  the  Assistant  Magistrate ,  and 
tried  by  the  Sessions  Judge  of  Gya^  on  a 
charge  of  intentionally  giving  false  evi- 
dence, 

A  person  accused  of  perjury  is  entitled  to  have  the 
specific  charge  made  ag^ainst  him  tried  quite  indepen- 
dently of  a  like  charg^e  agfainst  another  person,  and  the 
Court  of  Session  must  find  judicially  whether  all,  or, 
if  not  all,  which  of  the  particular  charg:es  of  perjury, 
where  there  is  more  than  onecharg'e,is  made  out  ag-ainst 
each  prisoner.  A  conviction  for  perjury,  moreover, 
should  not  be  sustained  on  the  bare  testimony  of  one 
witness. 

Phear,  J. — Some  time  on  the  night  of  the 
8th  September  last,  one  Jcdo  Lall  was  found 
lying  dead  in  the  zemindaree  Kutcheree  of 
a  village  called  Ganawan.  His  brother,  Jit 
Lall,  who  appears  to  have  been  on  the  spot 
with  other  persons  very  soon  after,  if  not 
before,  the  death  of  Jedo  Lall,  made  a  charge 
before  the  Police,  in  which  he  accused  Mohun 
Singh  and  Bundha  Mullick  of  having  mur- 
dered his  brother  Jedo  Lall.  This  charge 
was  supported  at  the  Thannah  by  the  evi- 
dence of  several  persons,  and  eventually  the 
testimony  of  Jit  Lall  and  some  14  others  was 
given  on  oath  before  the  Assistant  Magistrate 


in  support  of  the  charge  of  murder  against 
Mohun  Singh  and  Bundha  Mullick.  It  is 
now  said  that  Jit  Lall  and  these  14  other 
persons  have  committed  perjury  in  the 
statements  which  thev  made  before  the 
Assistant  Magistrate,  and  that  they  committed 
that  perjury  with  the  view  to  getting  Mohun 
Singh  and  Bundha  Mullick  wrongly  con- 
victed of  the  murder  of  Jedo  Lall. 

In  sending  these  15  persons  for  trial,  the 
Assistant  Magistrate  very  properly  specified 
against   each   of   them   the  false  statements 
which  constituted  the  particular  charge  or 
charges  of  perjury  of  which  each  was  accused. 
Unfortunately  at  the  trial  at  the  Sessions  the 
whole  15  were  tried  together  as  if  upon  one 
single  and  improperly  general  charge  of  hav- 
ing given  false  evidence  within  the  scope  of 
Section  194  of  the  Penal  Code.     I  say  *  un- 
fortunately,' because  the  charges  of  perjury 
agaiflst  the  different  individuals,  as  framed  by 
the  Magistrate,  were  singularly  distinct  the 
one  from  the  other ;  and  if  the  prisoners  com- 
mitted perjur}'  at  all.  the  perjuries  were  com- 
mitted by  them  at  different  times,     I  may  re- 
mark that  the  crime  perjury  is  in  its  nature 
essentially  personal,  dependent  on  the  actual 
words  uttered,  and  the  motives  which  dictated 
the  utterance.     The  accused  person  is  en- 
titled to  have  the  specific  charge  made  against 
him  tried  quite  independently  of  a  like  charge 
against  another  person,  and  disembarrassed  of 
the  prejudice  which  cannot  fail  to  be  caused 
in  his  own  case  by  the  mere  fact  of  its  being 
united  with  another  or  others  for  the  purpose 
of  trial.     Of  all  crimes  which  can  come  before 
a  Criminal  Court  for  investigation,  perjury  is 
that  which  most  taxes  the  attention  and  dis- 
crimination of  the  Court ;  and  it  can  never  be 
without  risk  to  the  interests  of  justice  that 
the  Court  should  lose  sight  of  the  singleness 
of  the  issue  which  should  be  laid  down  and 
determined  between  the  accused  person  and 
the   prosecution.     At  any  rate,  the   present 
case  to  my  mind  affords  a  prominent  instance 
of  the  mischief  which  may  be  caused  either 
on  the  one  side  or  the  other  by  reason  of 
want  of  precaution  in  this  respect  on   the 
part  of  the  Court.    For,  assuming  that  any 
grouping  together  of  the  charges  made  against 
the  different  prisoners  could  properly  have 
been  made  for  the  purpose  of  trial,  it  appears 
to  me  that  they  range  themselves  at  least 
under  as  many  as  three  distinct  heads.     The 
first  head  would  comprehend  those  alleged 
false  statements  in  which  the  persons  accused 
of  making  them  stated  in  various  ways  that 
they  heard  the  deceased  person  just  before 
his  death  give  certain  information  with  regard 
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to  the  persons  who  had  assaulted  him ;  the 
second  head  would  comprehend  those  state- 
ments made  by  the  accused  persons  who  are 
alleged  to  have  said  that  they  saw  Mohun 
Singh  and  Bundha'  Mullick  actually  commit 
the  crime  of  murder;  and  the  third  head 
would  comprehend  the  statements  of  the 
other  accused  persons  who  said  that  they  saw 
Mohun  Singh  and  Bundha  Mullick,  on  the 
night  when  the  body  was  found,  passing 
along  the  road  in  the  direction  of  the  place 
where  the  crime  of  murder,  if  it  was  com- 
mitted, must  have  been  committed. 

The  Sessions  Judge  concurs  with  the 
Assessors  in  finding  all  the  prisoners  guilty  of 
the  charge  of  giving  false  evidence  wiih  the 
view  to  convicting  Mohun  Singh  and  Bundha 
Mullick  of  a  capital  otTence  within  the  mean- 
ing of  Section  194  of  the  Penal  Code;  and 
the  Judge  has  given  the  reasons  upon  which 
his  conclusions  were  based.  But  he  has 
omitted  to  find  judicially  whether  all,  or,  if 
not  all,  which  of  the  particular  charges  of 
perjury  is  made  out  against  each  prisoner. 
We  have  carefully  considered  these  reasons, 
and  we  have  looked  through  the  whole  of  the 
evidence.  The  result  in  my  mind  is,  that  1 
am  of  opinion  that,  as  regards  two  of  the  three 
classes  of  charges  of  perjury  to  which  I  have 
just  referred,  the  evidence  is  not  sufficient  in 
law  to  establish  them  against  those  persons 
respectively  who  are  said  to  have  committed 
the  perjury  comprised  in  them.  First,  as  re- 
gards those  who  said  that  they  heard  Jedo 
Lall,  the  deceased  person,  accuse  Mohun  Singh 
and  Bundha  Mullick — the  sole  evidence  upon 
which  the  Judge  appears  to  form  his  opinion 
is  that  of  the  Civil  Surgeon,  who  examined 
the  body  of  Jedo  Lall  some  24  hours  after  it 
was  found,  and  who,  speaking  in  reference  to 
the  wound  which  then  exihled  on  the  person 
of  the  deceased,  said  that  in  his  opinion  it  was 
in  the  highest  degree  improbable  that  ihe 
deceased  could  have  uttered  any  articulate 
sounds  after  receiving  those  wounds.  Ap- 
VoL  IX, 


parenily  from  this  evidence,  and  from  this 
evidence  alone,  the  Judge  has  come  to  the 
conclusion  that  the  accused  persons  must 
have  been  telling  that  which  was  false  when 
they  said  that  they  heard  Jedo  Lall  before 
his  death,  but  after  he  had  received  his  mortal 
injuries,  making  the  statement  which  they  say 
they  heard  him  make. 

Indeed,  the  other  evidence  before  the  Court, 
which  could  bear  upon  this  point  at  all,  did 
nothing  more  than  tend  to  show  that  the 
prisoners  might  well  have  been,  as  they  said 
they  were,  present  on  the  spot  before  Jedo 
Lall  died  ;  and  the  conclusion  that  they  spoke 
falsely  in  saying  that  Jedo  Lall  uttered  any 
words  in  their  hearing  before  he  died  can  have 
no  other  basis  than  the  Civil  Surgeon's  de- 
position. I  need  hardly  remark  that  it  is  in 
itself  most  unsatisfactory  to  found  a  charge 
of  such  a  serious '  character  as  that  of 
perjury  merely  upon  the  opinion  of  a 
gentleman,  who,  however  skilful  and  however 
honest  he  may  be,  is  speaking  without  actual 
knowledge  of  the  occurrences  which  had 
in  fact  taken  place,  and  whose  opinion  as  to 
the  fact  which  could  or  could  not  have  occur- 
red at  the  most  is  expressed  to  be  a  matter  of 
scientific  probability  or  possibility.  I  do  not 
think  that,  according  to  law,  evidence  of  this 
character  alone  would  be  sufficient  to  sup- 
port a  charge  of  perjury.  It  is  a  maxim  of 
English  Law,  which  may  not  improperly  be 
allowed  to  guide  the  discretion  of  Criminal 
Courts  in  this  country,  that  a  person  shall 
not  be  convicted  of  perjury  upon  the  bare 
testimony  of  one  witness,  for  this  does  make 
but  a  matter  of  oath  against  oath,  unless 
some  corroborating  circumstance  can  be  in- 
troduced from  another  source.  But  I  ob- 
serve further  that  in  this  particular  case  the 
Surgeon's  testimony  is  not  even  a  denial 
on  oath  of  the  facts  said  to  have  been  falsely 
stated  by  the  prisoners.  It  is  an  opinion 
only,  and  the  deponent  forms  his  opinion 
merely  on  his  observation  of  the  condition 
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bf  th^  corpse  made  many  hours  after  death 
ttiust  have  occurred.  There  is  no  evidence 
t)n  the  record  to  show  that  the  state  of  the 
body  when  he  saw  it  was  that  which  the 
body  exhibited  when  it  was  found.  In  cases 
tjf  this  kind,  where  Inferences  of  so  high  a 
consequence  to  the  accused  persons  are  to  be 
drawn  from  the  observation  of  the  condition 
of  &  dead  body,  it  is  always  incumbent  upon 
the  Court  which  conducts  the  enquiry  to 
take  tiare  before  those  inferences  are  drawn, 
that  are  brouglit  home  to  the  persons  accused 
by  that  most  important  link  of  evidence 
WWbh  I  ha"^  already  mentioned  as  wanting 
hi  this  case,  namely,  the  evidence  upon  oath 
that  the  body,  when  seen  by  the  scientific 
expert,  Is  exactly  in  the  same  condition  as 
h  Was  when  the  persons  who  are  to  be 
affected  by  his  evidence  were  brought  in 
connection  or  relation  with  it. 

I  Inay  add  that  even  the  testimony  of 
the  single  witness  upon  which  the  con- 
victions now  under  consideration  were 
Obtained  was  not  given  m'vd  voce  in 
Cbtitt.  ft  was  produced  in  the  shape  of 
ft  depositfon  previously  made  on  oath, 
and  the  prisoners  had  no  opportunity  of 
CtOss-examinfng  the  witness  at  their  trial 
before  die  Sessions  Conrt.  Now,  although 
there  was  no  illegality  (according  to  Indian 
procedure)  in  the  receiving  of  this  document 
by  the  Court,  still  the  absence  of  the  witness 
himself  is  certainly  an  addition  to  the  un- 
totlsfactory  features  of  this  trial,  and  I  fail 
tb  detect  any  reason  why  the  discretion  of 
the  <])ourt  was  not  exercised  to  sectu-e  his 
attendance.  In  troth,  the  objection  to  a  con- 
viction on  this  evidence  alone  are  so  patent 
and  ^ridus  that  I  feel  assured  they  would 
not  have  escaped  the  notice  of  the  Sessions 
Jtidge  himself  had  it  not  been  for  the  con- 
hised  way  in  which  the  trials  of  the  15 
prisorjers  were  jumbled  up  together.  I 
think,  then,  that  all  those  persons  who  are 
tharged  whh  havi'ng  falsely  deposed  to  the 


deceased  Jedo  Lall  having  made  certain 
statements  to  them  before  he  died,  ought  to 
be  acquitted  of  that  charge,  and,  as  far  as 
that  charge  is  concerned,  to  be  released  from 
custody. 

As  to  the  second  class  of  charges  against 
the  prisoners,  namely,  those  which  accused 
the  persons  against  whom  they  are  made  of 
having  falsely  stated  that  they  saw  Mohun 
Singh  and  Bundha  IVIullick  committing 
certain  acts  of  violence  and  assault  upon  the 
person    of    the    deceased    Jedo    Lall     at 

» 

Gonawan  Kulcherry;  it  seems  to  us  that 
there  is  a  considerable  body  of  evidence  on 
the  record  tending  to  show  that  Mohun 
Singh  and  Bundha  Mulhck  were  not  on  the 
spot  at  the  time,  but  on  the  contrary  passed 
the  whole  night  at  some  considerable  c^s- 
tance  from  it,  and  further  that  these  pri- 
soners could  not  have  said  what  they  did 
say  with  great  detail  and  distinctness, 
assuming  it  to  be  false,  without  actually 
knowing  that  it  was  false.  Therefore,  so  far 
as  these  charges  against  this  particular  set 
of  prisoners  is  concerned,  we  see  no  reason 
to  interfere  with  the  judgment  of  the 
Sessions  Court. 

There  remains  the  third  class  of  charges, 
by  which  certain  accused  person^  are  made 
to  say  falsely  and  intentionally  that  they 
saw  Mohun  Singh  and  Bundha  MuUick  pass 
them  in  the  road  during  the  night  in  a  direc- 
tion tending  towards  the  scene  of  the  mur- 
der. The  only  evidence  on  the  record  which 
can  lead  to  the  conclusion  that  they  were 
speaking  false  when  they  made  those  state- 
ments is  the  evidence  which  satisfied  die 
Sessions  Court  that  Mohun  Singh  and 
Bundha  Mulltck  were  during  the  whole  time 
in  question  at  some  distance  from  the  spot 
where  the  ofifence  was  committed.  We  do  not 
think  that  there  is  in  these  cases,  as  in  the 
last  head  of  cases  to  which  I  have  referred 
sufficient  to  show  that  these  persons  might 
not,  even  if  they  were  not  speaking  correct- 
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Xy,  have  been  mistaken  In  what  they  asserted  : 
and  it  is,  of  course,  the  essence  of  the  of- 
fence of  perjor}'  that  the  person  making  the 
statement  should  know  at  the  time  of 
uttering  the  words  that  he  was  stating 
that  which  was  false.  We  therefore  think 
that  the  prisoners  who  are  affected  by  this 
class  of  charges,  as  well  as  those  who  are 
affected  by  the  first  class  of  charges  to 
which  I  have  referred,  ought  to  be  acquitted 
and  released  from  custody.  • 

The  result  of  what  I  have  just  said  will 
be  that  Pokah  Singh,  Sakhan  Roy,  and 
Himmut  Roy,  will  stand  convicted  of  the 
charges  which  have  been  established  against 
them  in  the  Sessions  Court,  and  the  sen- 
tence passed  upon  them  will  be  affirmed, 
bat  all  the  other  prisoners  will  be  released. 


The  1 6th  May  1868. 

Preunt : 

The  Hon'ble  G.  Loch  and  F.  B.  Kemp, 

Judgts, 


Civil  Court— Perjury— Memorandum  of 
evidence — Procedure. 


Criminal  Revigional  Jurisdiction. 
Case  of  Beharee  Lall  Bose  and  others. 

The  failure  of  the  Civil  Court  in  a  case  of  perjury 
to  make  a  memorandum  of  the  evidence  of  the  accused 
when  examined  before  it  does  not  vitiate  the  deposi- 
tions, if  the  evidence  itself  was  duly  recorded  in  the 
tan{n>A?c  in  which  it  was  delivered  in  such  Court. 

Lochy  y. — This  case  has  evidently  failed 
through  the  Judge's  misdirection  to  the 
Jury  on  a  point  of  law.  The  prisoners, 
when  examined  by  the  Collector  regarding 
the  purchase  of  a  certain  putnee  sold  by  him 
for  arrears  of  rent,  made  certain  false  state- 
ments, which  appear  to  have  been  duly  re- 
corded in  Bengalee.  After  making  this 
preliminary  enquiry,  the  Collector,  consider- 
ing there  were  grounds  for  believing  that 
they  had  committed  an  offence  under  Action 
193,  sent  the  case  to  the  Magistrate  for 
investigation.  The  Magistrate  recorded  the 
evidence,  and  committed  the  prisoners  for 
trisd. 


After  recording  the  evidence  of  the  wit- 
nesses for  the  prosecution,  "  the  depositions 
given  by  the  prisoners  before  the  Collector 
were  named  as  the  first  documentary  evi* 
dence  that  it  was  necessary  to  examine  ;  but, 
before  doing  so,  the  record  was  Uid  before 
the  Court,  with  a  view  to  ascertain  whether 
the  depositions  were  recorded  in  the  manner 
laid  down  by  the  law.  It  was  then  found 
that  no  memorandum  c^  evidence  in  the 
hand  of  the  Collector  was  with  the  record, 
and  the  Judge  called  the  attention  of  ihe 
prosecution  to  the  fact  that  the  depositions 
did  not  appear  to  have  been  recorded  in  the 
manner  prescribed  by  the  law,  and  that  in 
such  a  case  they  could  not  be  uaed  at  i<^l 
evidence  against  the  prisoner.  *  *  *  The 
Court  being  of  opinion  that  the  defect  in 
the  manner  in  which  the  evidence  of  the 
defendants  was  recorded  is  sufficient  to 
vitiate  the  said  depositions  io  SQ  f^  &s  to 
render  them  no  legal  evidence  that  the  de- 
fendants were  guilty  of  giving  false  evi- 
dence, the  Jury,  at  the  direction  of  the 
Court,  brought  in  a  verdict  of  not  gnilty  itis 
regards  each  of  the  prisoners." 

We  think  the  view  taken  of  the  law  to  be 
altogether  erroneous.  The  fact  that  the 
Collector  had  failed  to  make  a  memorandum 
with  his  own  hand  of  thg  depositions  of  the 
prisoners  when  examined  by  him  would  not 
vitiate,  ae  the  Judge  has  supposed,  any 
detailed  examination  recorded  in  Bengalee  or 
other  vernacular  language  of  the  pri3oners, 
if  taken  before  the  Collector,  and  duly  found 
to  have  been  made  before  him.  The  Co}-  * 
lector's  conduct  in  oihitting  to  makp  a  memp. 
might  be  highly  reprehensible,  but  this 
failure  of  dutv  on  his  part  could  not  have 
the  effect  of  rendering  the  depositions 
given  by  the  parties  no  legal  evidence 
against  them  if  they  were  admissible  at  any 
time  as  evidence.  The  prisoners  have  been 
acquitted  by  the  Jury  on  a  misdirectioA  on 
a  point  of  law  by  the  Judge.  We  do  J^pt 
think,  however,  that  we  can  interfere  with 
that  sentence  of  acquittal,  though  we  consi- 
der it  erroneous. 

The  record  will  be  returned  to  the  Ses- 
sions Judge  with  a  copy  of  these  rei3iarks. 
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The  28th  May  1868. 

Present: 

The  Hon'ble  F.  A.  Glover,  Judge. 

ProTOcation— Exception  to  Section  300,  Penal 
Code— Charge  to  Jury. 

Criminal  Appellate  Jurisdiction. 
Queen  versus  Gunesh  Luskur  and  others. 

# 

C^mmititd  hy  the  Magistrate,  €md  tried  by 
the  Additional  Sessions  Judge  of  the 
2jf'Pergunnahs^  on  a  charge  of  culpable 
homicide. 

In  charging  a  Jury  on  the  point  of  provocation  in  a 
case  o!  culpable  bomtcide,  a  Judge  should  tell  the  Jury 
that  to  bring  the  case  within  the  exception  to  Section  300, 
Penal  Code,  the  prisoner  must  have  been  deprived  of 
the  power  of  self-control  by  grave  and  sudden  provoca- 
•  tion,  that  there  ought  to  have  been  sufficient  cause  for 
such  loss  of  self-control,  and  that  the  provocation  was 
not  voluntarily  provoked  by  the  prisoner  as  an  excuse 
for  doing  harm. 

No  point  of  law  is  raised  in  this  petition 
of  appeal,  and  the  evidence  appears  to  have 
been  fully  laid  before  the  jury.  Believ- 
ing that  evidence,  I  think  they  were  per- 
fectly justified  in  convicting  the  prisoners. 
The  appeals  must,  therefore,  be  rejected. 

I  think,  however,  that  the  Additional  Ses- 
sions Judge  should  have  been  more  precise 
In  his  charge  on  the  question  of  provoca- 
tion.   Whether    provocatioa   i«    sufficiently 


grave  and  sudden  as  to  bring  the  case  within 
the  exception  to  Section  300,  is  no  doubt  a 
matter  of  fact,  of  which  the  Jury  are  the 
judges ;  but  where,  as  in  the  present  case, 
the  assailants  came  and  first  abused,  and  then 
attacked  the  party,  who  were  lawfully  en- 
gaged in  cutting  the  dh^n,  receiving  no  pro- 
vocation beyond  a  return  of  the  abase 
which  usually  passes  on  such  occasions,  there 
was  really  no  provocation  which  could 
have  justified  the  attack,  and  the  Judge 
should,  I  think,  have  brought  that  point 
more  prominently  to  the  notice  of  the  Jury, 
instead  of  putting  it  in  a  vague  and  general 
way.  The  Jury  should  have  been  told 
that  to  bring  the  case  within  the  exception, 
the  prisoner,  who  struck  the  deceased,  most 
have  been  deprived  of  the  power  of  self-coa- 
trol  by  grave  and  sudden  provocation, 
and  that  there  ought  to  have  been  a  suffi- 
cient cause  for  such  loss  of  self-control. 

The  Jury  should,  moreover,  have  been 
told  that  to  bring  the  prisoners  under  the 
exception,  it  must  have  been  shewn  that  the 
provocation  was  not  voluntarily  provoked  hj 
the  offenders  as  an  excuse  for  doing  harm. 

Looking  to  the  evidence  in  this  case,  I 
should  say  that  there  were  grounds  for  sup- 
posing that  the  prisoners  went  to  the  rice- 
field  for  the  express  purpose  of  driving  off 
the  persons  cutting  the  dhin,  and  that  the 
ist  proviso  to  Exception  i,  Section  300  of  the 
Penal  Code,  would  have  applied — at  any  rate 
it  ought  to  have  been  mentioned  to  the 
Jury. 


CRIMINAL  LETTERS  OF  THE  HIGH  COURT 


r: 


Sentence  for  Dacoity, 

Sxtract  (para,  s)  from  Leiier  No*  ^y,  dated 
the  gth  January  i868y/rom  the  Registrar 
of  the  High  Court,  Appellate  Side,  to  the 
Sessions  Judge  of  Midnapore. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

In  the  case  of  Kisto  Chowdry  and  others 
(3  Statement  4),  the  Court  observe  that  a 
dacoity  bavLiig  been  actually  commkted, 
Section  398  of  the  Indian  Penal  Code,  which 

refers  to  attempts,  would  not  be  applicable  ; 
but,  under  Section  397^  all  of  the  offenders 
wlio^  at  the  time  of  committing  the  dacoity, 
used  deadly  weapons,  or  caused  or  attempted 
to  cause  grievous  hurt,  would  be  punishable 
with  a  minimum  impEisonment  of  7  years. 
In  either  case,  however,  the  conviction  (not 
being  for  dacoity  with  murder)  would  be 
tmder  Section  395,  and  the  punishment  most 
be  regulated  accordingly  with  this  proviso 
that  in  those  cases  to  which  Section  397  ap- 
plies, the  imprisonment  is  to  be  not  less  than 
7  years.  Section  395  provides  as  the 
punishment  for  dacoity  tmnsportation  for 
life,  or  imprisonment  which  may  extead  to 
io  years,  with  fine.  By  Section  59  impri- 
fioament  may  be  commuted  io  tiansporta- 
tion  for  a  term  not  ^^ceeding  the  ifsprison- 
acieu  ko  which  the  oSender  was  liable. 
That  in  the  present  case  was  ten  years. 
The  Court  is,  therefore,  of  opinion  that  the 
sentence  of  transportation  for  14  years  was 
unwarranted,  as  it  is  not  provided  that  an 
offender  who  fiiighrl  have  been  sentenced  to 
transportation  for  life  may,  ifterefore,  be 
setitenced  to  transportation  for  a  less  period. 
The  sentence  of  transportation  for  m  vears 
passed  on  the  prisoner  Kisto  ('howdry  is, 
consequently,  set  aside,  and  you  are  hereby 


directed  to  pass  a  sentence  either  of  impri- 
sonment or  of  transportation  for  such  period 
not  less  than  7,  or  more  than  10,  years  as 
you  think  fit,  or  you  may  pass  a  sentence  of 
transportation  for  Irfe. 


Magistrate  how  to  proceed  in  proceediiiga  under 
Sections  a97'>a99,  Code  of  Criminal  Frocednre. 

Letter  No.  g8,  dated  the  iSth  January  ti68y 
from   the  Regisirar  of  the  High    Courts 
Appellate  Side,  to  the  Sessipm  Judge  nf 
Moorshedabad, 

(Criminal  Side.) 
Present : 

The  Chief  Justke,  and  the  Hon'ble  G.  Locii, 
H.  V.  Bay  ley,  L.  S.  Jackson,  and  A.  G. 
Macpherson,  Judges. ' 

With  reference  to  paras.  ^  6»  and  7  of 
your  letter  No.  194,  dated  i7tb  ftepteiabKr 
1867,  1  am  directed  to  fntimate  to  you  that, 
when  proceedings  are  taken  under  Sections* 
397,  398,  and  299  of  the  Cod«  of  Ciiaiuiial 
Procedure,  the  final  ortler  passed  id  ^ 
order  of  the  Sessions  Court.  The  Magis- 
trate's warrant  ia  the  first  instance  should 
dhrct  the  pdsofier  to^  be  dtft^ned  imtil 
receipt  of  the  orders  of  the  Sessions  Court, 
with  a  proviso  that  suck  delemion  is  not  to 
exceed  three  years.  When  the  Sessions 
Court  has  finally  dieposed  of  the  case^  that 
Court  should  forward  a  copy  of  its  order, 
together  with  a  warrant  for  its  execution, 
to  the  Magistrate  of  the  District  or  other 
officer  in  charge  of  the  Jail,  who  should 
proceed  to  have  such  order  carried  out  ac* 
coording  to  the  exigency  thexeof.  (jSu  Sec- 
tions 384— 3S6,  Code  oi  Crinnnal  Pio- 
cedure.) 
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Magistrate  how  to  act  with  regard  to  offences 
relating  to  Marriage  which  are  compounded. 

Letter  No.  122,  dated  the  20th  January  1S68, 
from  the  Registrar  of  the  High  Court, 
Appellate  Side,  to  the  Sessions  Judge  of 
Rungpore. 

(Criminal  Side.) 

Present : 

The  Hon'ble  G.  Loch,  Judge, 

In  acknowledging  the  receipt  of  letter 
J*^o.  58,  dated  the  31st  ultimo,  from  the 
Officiating  Magistrate  of  Bograh,  forwarded 
with  your  Memo.  No.  i,  dated  the  7th 
instant,  to  the  effect  that  the  16  cases  shewn 
under  heading  61,  viz.^  offences  relating  to 
marriage,  were  admitted  to  compromise 
under  Section  271  of  the  Code  of  Criminal 
Procedure,  I  am  directed  to  request  thai  you 
will  be  so  good  as  to  inform  the  Officiating 
Magistrate  that,  though  an  offence  under 
the  above  heading  may  be  compounded  out 
of  Court,  and  the  parties  do  not,  by  making 
such  composition,  commit  an  offence  punish- 
able under  the  Penal  Code,  as  they  would  do 
for  compounding  any  offence  not  falling 
within  the  exception  to  Section  214,  Penal 
Code,  yet,  as  offences  relating  to  marriage  do 
not  come  within  the  provisions  of  Chapter 
XV.  of  the  Code  of  Criminal  Procedure,  the 
Magistrate  cannot  permit  a  case  of  the  kind 
to  be  withdrawn  under  the  provisions  of 
Section  271 ;  but  he  should  proceed  with  the 
case,  and,  if  no  one  appears,  or  if  any  one 
appearing  declines  to  prosecute,  the  Magis- 
trate should  dismiss  the  case. 


I2th  July  1867.  It  is  not  necessary  that, 
when  those  opinions  are  given  at  great 
length,  they  should  be  set  out  in  full,  but  they 
should  at  any  rate  be  so  staled  as  to  mark 
their  individuality.  These  opinions  are 
spoken  of,  moreover,  as  verdicts^  which  is  a 
serious  verbal  inaccuracy.  It  is  only  when 
trials  are  with  a  jury,  whose  verdict,  in 
fact,  is  conclusive,  that  you  are  called  on  to 
state  your  concurrence  or  otherwise. 

8.  The  very  concise  reason  for  acquit- 
tal  in  ihe  case  of  Sertaz  (8  Statement  5)  is 
by  no  means  conclusive.  The  elements  of 
an  offence  urider  Section  203  of  the  Indian 
Penal  Code  are — 

1st. — That  the  accused  should  know 
or  have  reason  to  believe  that  an  offence  has 
been  committed. 
'  2nd. — The  giving  of  information  respect- 
ing such  offence,  which  the  accused  knew  or 
believed  to  be  false. 

Therefore,  in  order  to  constitute  this  of- 
fence, it  would  not  be  necessary  that  the 
accused  should  be  aware  of  the  circumstan- 
ces aitending  the  death  of  Mohinee.  but  only 
that  he  should  know  or  have  reason  to  believe 
that  Mohinee  had  been  killed  by  criminal 
means,  or  that  otherwise  some  offence  had 
j  been  committed;  and,  if  with  such  knowledge 
or  belief  the  accused  gave  any  information 
in  relation  thereto,  which  he  knew  or  be- 
lieved to  be  false,  he  would  commit  the 
offence.  In  the  present  instance  the  abstract 
statement  fails  very  much  on  the  side  of  over- 
scantiness. 


Actual  opinions  of  Assessors  to  be  recorded — 
Elements  of  an  ofience  under  Section  203, 
Penal  Code. 

Extract  (paras,  6  and  8)  from  Letter  No.  /  jj, 
dated  the  21st  January  1868,  from  the 
Registrar  of  the  High  Court,  Appellate 
Side,  to  the  Sessions  Judge  of  Rungpore. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

6.  I  AM  to  remark  that,  from  the  general 
uniformity  of  the  mode  in  which  the  Assess- 
ors' opinions  are  given,  it  is  manifest  that 
the  actual  opinions  are  not  set  forth  as 
directed  by  Circular  Order  No.  5,  dated  the 


Sicca  Rupee,  if  issued  under  authoritj  of 
Government  of  India,  &c.,  is  a  Queen's  Coin 
within  Sections  230  and  240,  Penal  Code. 

Extract  (para,  2)  from  Letter  No.  1^4,  dated 
the  2jrd  January  1868,  from  the  Regis- 
trar of  the  High  Court,  Appellate  Side, 
to  the  Sessions  Judge  of  Gya, 

With  advettence  to  your  remark  in 
the  case  of  Munger  Panee  (8  Statement  4} 
that  "  a  sicca  rupee  is  not  the  Queen's 
coin,"  I  am  to  observe  that,  if  it  was  a  rupee 
stamped  and  issued  by  authority  of  the 
Government  of  India,  or  of  any  Govern- 
ment in  the  Queen's  dominions,  it  would  be, 
equally  with  the  old  Company's  rupee,  a 
Queen's  coin  within  the  meaning  of  Sec- 
tions 230  and  240  of  the  Penal  Code. 
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Names  of  distentiiis:  Jurors  should  be  distin- 

gttished. 

Exiraci  (para,  4)  from  Letter  No.  ig2, 
dated  the  ^Ih  February  t868,  from  the 
Registrar  of  the  High  Court,  to  the  Ses- 
sions Judge  of  Patna, 


Present : 
The  Hon'ble  L.  S.  Jackson,  Judge. 

The  Court  remark  ihat  the  verdict  of 
the  Jury  in  the  case  of  Mussamut  S.oon- 
derbassee  (58,  Statement  5)  is  clearly 
against  the  evidence.  It  is  one  of  ^hose 
cases  in  which  it  is  impossible  to  trust  a 
Native  Jury.  I  am  to  add  that  the  proceed, 
ings  were  imperfectly  kept  if  the  names 
of  the '  dissenting  Jurors  were  not  distin- 
guished. 


Offence  established  to  be  properly  entered  in 
Column  6  of  Statement  No.  4. 

Extract  (para,  j)  from  Letter  No.  20J, 
dated  the  6th  February  j86Sy  from  the 
Registrar  of  the  High  Court,  to  the  Ses- 
sions  Judge  of  Rajshahye. 

Present : 

The  Hon'ble  C.  Hobhousc,  Judge. 

In  the  case  (4,  Statement  4)  of  the  pri- 
soner Mungle  Khan,  the  Court  observe  that 
in  Column  6,  under  the  head  offence  estab- 
lished,  you  have  entered   the    words    "as 

charged ;''  but  ihere  were  four  charges.    The 
Court  presume  that  you  convicted  under  the 
second  head  (Section  381  of  the  Penal  Code), 
but,  if  so,  you  should  have  stated  so. 
Vol.  IX. 


Abstract  to  be  ghren  in  Statement  No.  4  whether 
prisoner  pleads  guilty  or  not. 

Letter  No.  2j2,  dated  the  8th  February  1868, 
from   the  Registrar  of  the  High  Court, 
to  the  Judicial  Commissioner  of  Assam, 

Present  : 

The  Hon'ble  C.  Hobhouse,  Judge. 

In  acknowledging  the  receipt  of  the  Jail 
Delivery  Statements  of  your  District  for  De- 
cember last,  I  am  directed  to  state,  with 
advertence  to  the  case  of  Nomola  (6^,  State- 
ment 4),  that  one  object  of  these  abstracts  is, 
as  pointed  out  in  paragraph  4  of  Circular 
Order  No.  5,  dated  the  12th  July  1867,* 
that  the  High  Court  may  be  enabled  to 
judge  whether  the  sentence  passed  by  the 
Courts  below  is  appropriate  to  the  offence. 
Whether,  therefore,  the  prisoner  in  question 
pleaded  guilty  or  not,  the  abstract  should 
still  have  been  given. 


Cases  which  may  be  withdrawn— Wrongful  res- 
traint—Wrongful confinement— Chapter  XV., 
Code  of  Criminal  Procedure. 

Letter  No.  J22,  dated  the  2Sth  February  1868, 
from  the  Registrar  of  the  High  Court,  to 
the  Sessions  Judge  of  the  24-PerguHnahs, 


Present : 

The  Hon'ble  G.  Loch,  Judge. 

With  advertence  to  your  letter  No.  25, 
dated  the  13th  instant  and  enclosures,  I  am 


*  5r^  8  W.  R.|  Criminal  Circular  Orders,  p.  1. 
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directed  to  state  that  the  explanation  given 
by  the  Joint  Magistrate  is  not  satisfactory. 

2.  The  Court  observe  that  Mr.  *  *  * 
must  look  for  the  law  in  the  body  of 
Chapter  XV.,  and  not  in  its  heading.  Had 
he  taken  the  trouble  to  read  Section  257, 
and  compared  it  with  Section  271.  of  the 
Code  of  Criminal  Procedure,  he  would  have 
found  that  withdrawals  can  only  be  allowed 
in  cases  coming  within  the  purview  of 
this  Chapter,  and  Section  257  clearly  shows 
to  what  class  of  cases  the  Chapter  relates, 
viz,y  those  which  are  punishable,  under  the 
Indian  Penal  Code,  with  imprisonment  for 
a  period  not  exceeding  six  months. 

3.  Wrongful  restraint  of  any  person 
(Section  341  of  the  Penal  Code)  is  punish- 
able with  imprisonment  for  one  month,  or 
fine,  or  both.  This^  therefore,  is  a  case  com- 
ing under  Chapter  XV.,  and  may  be  with- 
drawn under  the  provisions  of  Section  271. 
Wrongful  confinement,  Seqtion  342  of  the 
Penal  Code,  is  punishabJe  with  imprisonment 
of  either  description  for  one  year  or  fine,  or 
both.  As  the  period  of  imprisonment  in 
such  cases,  prescribed  by  the  Penal  Code,  is 
more  than  six  months,  they  do  not  fall  under 
Chapter  XV.,  and  the  fact  of  a  summons, 
being  the  ordinary  mode  of  requiring  the  at- 
tendance of  the  party  accused,  is  nothing  to 
the  purpose. 

4.  The  Court  desire  me  to  forward  here- 
with a  copy  of  a  letter  No.  i339»*  dated  the 
3rd  December  1867,  to  the  Sessions  Judge  of 
Backergunge  to  .be  circulated  for  the  in- 
formation of  Baboo  ♦  ♦  *  ♦ 
and  other  officers,  who  have  a  difficulty  in 
comprehending  the  law.  The  Magistrate 
has  no  authority  to  allow  parties  to  withdraw 
a  case  unless  it  be  one  that  comes  within  the 
provisions  of  Chapter  XV.  of  the  Code  of 
Criminal   Procedure.      In  all  other  cases, 


should  the  complainant  decline  or  not  attend 
to  prosecute,  the  Magistrate  should,  in  his  dis- 
cretion, dismiss  the  case. 


•  See  the  letter  next  following. 


Compromise  —  Adultery  —  Section  214,  Penal 
Code— Chapter  XV.,  Code  of  Criminal  Pro- 
cedure. 

Letter  No,  /Jjp,  dated  jrd  December  186"], 
from  the  Registrar  of  the   High    Courts 
to  the  Sessions  Judge  of  Backergunge. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch. 
H,  V.  Bayley,  L.  S.  Jackson,  and  A.  G. 
Macpherson,  Judges, 

I  AM  directed  to  acknowledge  the  receipt 
of  your  memo.  No.  55,  dated  12th  August 
last,  forwarding  a  letter  from  the  Officiatiog 
Magistrate;  and,  with  reference  to  the 
contents  of  the  latter,  to  request  that  you 
will  point  out  to  Mr.  ♦  »  ♦  that  he  has 
confounded  two  questions  wholly  distinct. 

2.  The  letter  of  this  Court,  No.  617, 
dated  nth  June  1863,  was  in  reply  to  a 
query  whether  certain  cases  could  "be 
compromised  by  the  plaintiff  under  the 
exception  noted  at  the  foot  of  Section  214 
of  the  Indian  Penal  Code."  This  Section 
deals  with  a  question  of  substantive  law,  and 
declares  it  to  be  an  offence  punishable  under 
the    Penal    Code    to    compromise    certain 

,  classes  of  crimes  not  coming  within  the 
exception  appended  to  Section  214,  Penal 
Code.  A  charge  of  adultery  does  not  come 
within  the  provisions  of  Chapter  XV.  of 
the  Code  of  Criminal  Procedure,  and  there- 
fore cannot  be  compromised  in  Court  under 
Section  271  of  that  Code,  though  the 
parties  may  privately  compromise  such  a 
case  without  thereby  committing  an  offence, 
inasmuch  as  the  case  falls  within  the  ex- 
ception of  Section  214,  Penal  Code. 

3.  The  question  of  what  cases  can  be 
compromised  under  Section  271  of  Act  XXV. 
of  1 06 1  is,  on  the  other  hand,  one  of  proce- 
dure.  A  compromise  under  this  Section  is 
a  settlement  of  the  case  sanctioned  by  the 
Court,  and  having  the  effect  of  barring 
all  further  proceedings,  and  for  obvious 
reasons  it  is  limited  to  those  cases  which 
involve  petty  offences  only. 
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Accused  ag^ainst  whom  no  evidence  was 
adduced  ~  Section  362,  Code  of  Criminal  Pro- 
jcedure. 

Extract  (para,  4)  from  Letter  No,  J2<?,  dated 
the  26th  February  1868,  from  the  Registrar 
of  the  High  Courts  to  the  Sessions  yudge 
of  Aiymensingh, 

Present: 

The  Hon'ble  C.  Ilobhouse,  Judge, 

The   accused   Jamee   Sheikh    (Case    51, 

Statement  5),  against  whom  no  evidence  was 

« 
produced,  should  have  been  formally  arraigned 

and  called  on  to  plead  guilty  or  not  guilty  {vide 

Section  362,  Code  of  Criminal  Procedure),  and 

if,  and  when,  he  had  pleaded  "not  guilty," 

he  should  have  been  finally  acquitted  by  the 

assessors  and  yourself. 


Dacoity  includes  theft— Forgery. 

Extract  (paras,  2  and  j)  from  Letter  No, 
j6/,  dated  the  4th  March  1868,  from  the 
Registrar  of  the  High  Courts  to  the 
Sessions  Judge  of  Purneah, 

Present  : 

The  Honbie  C.  Hobhouse,  Judge, 
2,  With     advertence    to    your    abstract 


(i.  Statement  4),  that  the  dacoits  decamped 
•*  without  being  able  to  carry  off  any  of 
the  properly,"  the  Court  observe  that 
dacoity  includes  theft,  and,  therefore,  if  no 
properly  was  carried  off,  there  was  no 
dacoity ;  the  conviction  should  have  been 
under  Section  402  of  the  Penal  Code,  and 
for  attempt.  I  am  to  request  that  you  will 
be  so  good  as  to  forward  the  record  of  the 
case  with  a  view  to  its  revision  by  the  High, 
Court. 

3.  If  your  abslrad  statement  of  the 
facts  in  the  case  of  Munj  Shah  and  others 
(3,  Statement  5)  be  correct,  the  accused  were 
taken  in  the  act  of  preparing  the  rough 
draft  of  a  false  petition  of  complaint,  in 
which  one  Dilawour  Shah  was  made  to 
charge  a  certain  person  with  the  offence  of 
murder.  The  Court  is  of  opinion  that  this 
was  forgery,  or  abetment  thereof,  or  attempt 
thereto,  within  the  meaning  of  the  Code, 
and  that  the  acquittal  was,  therefore,  erro-  ^ 
neous. 


Post-mortem  examination— Evidence. 
Extract  (para.  3)  from  Letter  No,  401,  dated   . 
the  1 6th  March  /868,  from  the  Registrar 
of  the    High    Court,  to   the    Officiating 
Sessions  Judge  of  Backer  gunge. 

Present : 

The  Honbie  C.  Hobhouse,  Judge, 
In  the  case  of  Shorufullah  and  others  (3, 


statement  in  the  case  of  Depalla  and  others  I  Statement  4),  Ae  Court  obserx^e  that,  unless 
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the  posi-mortem  examination  recorded  by  the 
Sub-Assistant  Surgeon  was  supported  on 
oath,  it  was  not  evidence;  but,  in  this  case, 
it  does  not  matter,  as  it  was  used  in  favor  of 
the  accused. 


Verdict  of  assessors. 

Exlracl  (para,  1 8)  from  Letter  No.  ^j/,  dated 
the  20th  March  1868,  from  the  Registrar 
of  the  High  Courts  to  the  Commissioner 
of  Cooch  Behar, 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

With  advertence  to  the  entry  in  Column 

6   in  the  case  of  Buxoo 
(31,     Statement     5     for 

* 

GhoUmChos«.Ghi:    August),  marginally  not- 

See  Mahomed,  and         j        i_       «-•  , 

iurrcem  Bux,  con-    CO,    the    Court    observe 

cur  with  the  Court 

that  there  is  no  evi-    that  this  appears  to  be 

reversing      the      proper 
form  of  procedure,  viz.. 


dence,  and  acquit.' 


that  the  assessors  should    first    give  their 

opinion,  and  then  the  Court  decide.  Here 
you  appear  to  have  given  your  opinion,  and 
the  assessors  to  have  concurred  with  you. 
You  had  no  authority  to  direct  an  acquittal 


by  the  assessors.    They  are  members  of  the 
Court,  and  entitled  to  give  an  opinion  upon 

* 

all  questions,  both  of  law  and  of  fact.    The 
Court  request  a  careful  attention  on  your 

part  in  future  to  the  relative  duties  of  Judge, 

Jur}',  and  assessors  in  criminal  trials. 


Charsre  —  Dacoity  —  Term  <<  plaintiff  "  i 
cable  in  criminal  cases. 

Extract  (para,  s)/^o^^  Letter  No.  ^7j,  dated 
the  30th  March  1868 ^  from  the  Registrar 
of  the  High  Court,  to  the  Sessions  Judge 


of  Hooghly. 


Present : 


rhe  Hon'ble  L.  S.  Jackson,  Judge, 

In  the  case  of  Troylucko  Mookerjee  (15, 
Statement  5),  I  am  to  remark  that  it  should 
have  been  stated  where  and  when  the  da- 
coity occurred.  The  Court  observe  that  you 
use  throughout  the  word  "plaintiff,**  which 
is  a  term  applicable  to  Civil,  and  not  Criminal, 

Procedure.    Such  inaccuracies  disfigure  the 
Statement. 
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Faremaa  of  Jury  should  mlwmys  be  distin- 
guished. 

Extract  (para,  s)/*'^^^  Letter  No,  482^  dated 
the  2nd  April  186S,  from  the  Registrar 
of  the  High  Courts  to  the  Judicial  Com- 
missioner of  Assam, 

Present : 

The  Hon'ble  L.  S.  Jackson,  fudge. 
The  Court  observe,  with  reference  to  the 
case  of  Toagaol  Kishore  Singh  and  others 
(12,  Statement  5),   that  the   foreman   of  a 
Jury  should  always  be  distinguished. 


Accused  tried^by  Sessions  Court  must  be  either 
acquitted  or  convicted— Magistrate  may  dis- 
charge—Civil business  to  give  way  to  cri- 


minal. 


Extracts  (paras.    12  and   i^)  from   Letter 
^*^*    5^9*    dated    the    14th   April  1868 ^ 
from  the  Registrar  of  the  High  Court,  to 
the  Sessions  fudge  of  Bhaugulpore. 

Present  : 
The  Hon'ble  L.  S.  Jackson,  fudge. 

12.  I  AM   to  point  out  to  you,  with  ad- 
vertence  to  the  case  of   Rughoonaih   Per- 


shaud  and  others  (4,  Statement  5)f  that  an 
accused  person,  tried  before  your  Court, 
must  be  either  acquitted  or  convicted,  and 
must  apparently  be  called  on  for  his  defence. 
{vide  Sections  363  and  372  of  the  Code  of 
Criminal  Procedure).  An  order  for  the  dis- 
charge of  the  accused  otherwise  than  an 
acquittal  is  one  which  can  be  made  by  a 
Magistrate  under  Section  225  or  250  of  the 
Code.  But  no  similar  power  otherwise  than 
on  full  acquittal  appears  to  have  been  given 
to  this  Court  of  Session,  it  being  appa- 
rently assumed  that  the  preliminary  investi- 
gation has  established  a  primdfacie  case 
against  the  accused.  The  Court  does  not 
exactly  comprehend  whether  you  mean  that 

the  parties  tried  in  the  case  were  committed 
for  trial  without  there  being  any  evidence 
that  their  statements  were  false,  or  whether 
the  prosecution  was  withdrawn  by  the 
Government.  You  are  requested  to  be  a  little 
more  explicit  in  future. 


15.  In  conclusion,  the  Court  observe, 
with  advertence  to  remark  C,  attached  to 
Statement  C,  that,  if  civil  and  criminal 
business  come  in  conflict,  the  civil  should 
give  way,  in  order  that  accused  persons  may 
not  be  harassed  by  unreasonable  detention  in 


jail. 


e 
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In  a  case  «f  makiiit:  a  false  statement,  it  is  not 
necessary  that  the  statement  should  be  taken 
down. 

Extract  (para,  4)  from  Letter  No,  jj/,  dated 
16  th  April  1 868  y  from  the  Registrar  of  the 
High  Court i  to  the  Additional  Sessions 
Judge  of  the  2^-Pergunnahs. 

Present  : 
The  Hon'ble  L.  S.  Jackson,  Judge, 
With  advertence  to  your  abstract  in  the 
case  of  Duiai  Sheikh  (12,  Statement  5), 
that  the  false  statement  of  the  accused,  that 
''  a  certain  prisoner  was  no  relation  of  his/' 
was  not  recorded,  the  Court  observe  that 
Section  191  of  the  Penal  Code  defines  the 
ofifence  of  giving  false  evidence.  It  is  suffi- 
cient if  the  accused  has  ''  made  a  state- 
ment which  is  false,"  whether  it  has  been 
taken  down  or  not.  Vou  are  requested  to 
submit  the  proceedings  for  revision. 


The  word  ''  connt"  not  tmpioftA  in  Mm  Code  of 
Criminal  Procedure^*' Head  of  charge**  the 
correct  expression. 

Extract    (para,  3)  from   Letter  No,   S33* 
dated  the  16th  April  1868,  from  the  Re 
gistrar  of  the  High  Courts  to  the  Sessions 
Judge  of  Tirhoot. 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judge, 
In  the  case  of  Adhur  and  another  (2,  State- 
ment 4),  the  Court  observe  that  you  repeated- 
ly use  the  word  "  count "  in  order  to  indicate 
the  particular  offence  of  which  the  accused 
has  been  found  guilty.    That  is  a  term  which 

is  not  employed  in  the  Code  of  Criminal  Pro- 
cedure. The  term  used  is  "head  of  charge" 
(Section  239  et  seq  ).  It  is  desirable  that  the 
Courts  should  make  use  of  the  phraseology 
of  the  Code,  and  use  each  term  in  its  proper 
sense. 


f 
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ThestateflMntof  acqnitUlB  should  contain^  not 
ezpresstons  of  the  Sessions  Judg^e's  concur- 
rence in  the  verdict,  but  his  approval  thereof. 

Extract  (para.  4)  from  Letter  No,  60 j,  dated 
the  nth  May  t86S,  from  the  Registrar  of 
the  High  Court  J  to  the  Sessions  Judge  of 
the  24'Pergunnahs. 

(Criminal  Side.) 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge.^ 

The  Court  observe  ihat,  in  several  of  the 
cases  entered  in  Statement  5,  the  finding  of 
the  Jury  is  followed  by  the  words  "and 
the  Court  concurring  in  the  verdict  directed/' 
&c.  The  expressions  read  as  if  the  concur- 
rence of  the  Judge  is  necessary  before  the 
accused  could  be  discharged.  The  Court 
have  no  doubt  that  Mr.  Wauchope  is  quite 
aware  that  the  case  is  otherwise,  but  it  is  not 
advisable  to  use  a  form  of  expression  which 
suggests  an  erroneous  idea.  The  Court 
always  desire  to  know  whether  the  Judge 
approved  of  the  verdict  or  not. 


Where  prisoner  pleads  s^uilty  of  the  principal 
chargfe,  the  other  charg^es  ought  not  to  be 
proceeded  with  —  Identification  by  a  mooktear 
—  Section  52,  Penal  Code. 

Extracts    (paras,    4    and  j)   from    Letter 
No.  662,  dated  2yth  May  1868,  from  the 


Registrar   4f    the     High   Court   to    the 
Sessions  Judge  of  Bhaugulpore, 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

4.  With  reference  to  your  observation 
(case  of  Baboololl)  that  "  the  accused 
pleaded  guilty  to  the  commission  of  dacoiiy, 
but,  as  he  denied  the  receipt  or  retention  of 
the  stolen  property  obtained  in  such  dacoity, 

the  assessors  were  required  to  give  an  opinion 
on  that  point,"  the  Court  observe  that  such 
opinion  was  clearly  unnecessary  ;  the  accused 
having  pleaded  guilty  on  the  principal  charge, 
the  other  charge  ought  not  to  have  been 
proceeded  with. 

5.  The  Court  cannot  understand  your 
observation  (case  of  Ramdharee  Singh  and 
another)  that "  the  mooktear  certified  in  good 
faith,  and  hence  he  was  deemed  an  innocent 
party/'  and  must  call  your  attention  to  Section 
52  of  the  Indian  Penal  Code,  which  declares 
that  nothing  is  said  to  be  done  or  believed 
in  "  good  faith/*  which  is  done  or  believed 
without  due  care  or  attention.  The  form  of 
identification  used  in  such  cases  is — ''  Ra- 
mishoonasam,"  *'  I  know  (or  am  acquainted 
with,  or  recognize).'*  Can  a  person  exer- 
cising the  profession  of  a  mooktear  and  pre- 
sumably of  more  than  ordinary  circumspec- 
tion, if  he  used  due  care  and  attention,  say  that 
he  knows  or  recognizes  a  person  with  whom 
he  was  not  acquainted.  There  may  not  have 
been  a  criminal  intention,  but  that  there  was 
a  reprehensible  laxity  it  would  appear  to  the 

Court  to  admit  of  no  doubt. 

g 
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[Voh  IX. 


Section  24,  Act  II.  of  1855,  regarding:  privileged 
communications  does  not  apply  to  mooktears 
— The  Jury  ought  not  to  declare  their  opinions 
on  portions  qf  the  evidence  before  the  trial  is 
concluded,  and  they  have  heard  the  summing 
up  and  direction  of  the  Judge. 

Extracis  (paras,  4  and  6)  from  Letter  No. 
668,  dated  28th  May  1868,  from  the 
Registrar  of  the  High  Courts  to  the  Ses- 
sions Judge  of  East  Burdwan, 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 
4.  With  advertence  lo  the  objection  men- 
tioned in  your  abstract  of  the  case  of  Chun- 
der  Kant  and  others  (3,  Statement  5),. that 
the  evidence  of  the  witness  who  acted  as 


mooktear  of  the  prisoner  could  "not  be 
accepted  as  proof  against  the  prisoner,  as 
the  showing  of  the  document  most  be  held 
to  be  a  privileged  communication/'  the 
Court  observe  that  it  is  untenable,  as  Section 
24,  Act  II.  of  1855,  refers  only  to  barristers, 
attorneys,  or  vakeels,  not  to  mooktears. 
Vou  will  also  forward  the  proceedings  of 
this  case  for  the  Court's  revision. 


6.  With  advertence  to  your    abstract   in 

the  case  of 
K  h  e  t  00 
Dome  and 
others  (P, 
Statement 
5),  margin- 
ally noted,  the  Court  observe  that  the  Jury 
ought  not  to  be  allowed  to  declare  their  opi- 
nions on  portions  of  the  evidence  before  the 
trial  is  concluded,  and  they  have  heard  the 
summing  up  and  direction  of  the  Judge. 


^  "  After  the  evidence  for  the  prosecu- 
tion in  this  case  had  been  concluded, 
the  Jury  unanimously^  declared  that 
they  could  place  no  faith  in  the  evi- 
dence as  to  recognition. 

"  Witnesses  were  next  examined  as  to 
identification  of  the  property  found  in 
the  houses  of  the  prisoners  Nos.  33 
and  24.*' 


CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Substitutes  new  rule  reg^arding^  stamp-paper 
on  which  applications  for  new  trials  under 
Section  21,  Act  XL,  1865,  &Cm  are  to  be 
engrossed. 

CIRCULAR  ORDER  No.  35. 

From  the  Registrar  of  the  High  Court  of 
Judicature   at  Fort   William  in  Bengal, 
Appellate  Side,   to  the  Judges  of  Courts 
of  Small  Causes,  dated  Calcutta,  the  i^th 
December  186^. 

(Civil  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  H.  V.  Bayley,  and 
L.  S.  Jackson,  Judges. 

The  following  rule  is  to  be  substituted  for 

that  prescribed  by  Circular  Order  No.  32,* 

- 

♦  Sec  4  W.  R.,  Civil  Circular  Orders,  p.  7. 


dated  19th  December  1865  : — 

*'  An  application  for  a  new  trial  under 
Section  21,  Act  XI.  of  1865,  in  any  case  in' 
which  the  amount  or  value  of  the  subject- 
matter  is  less  than  fifty  rupees,  shall  bear 
a  stamp  of  one  anna.  In  other  cases  it 
shall  bear  a  stamp  of  eight  annas."  {See 
Clause  Id,  Schedule  B,  Act  XXVI.  of 
1867.) 


CIRCULARS  Xos.  36,  37,  and  38. 

Called  for  lists  of  all  persons  who  hare  giTtn 
notice  of  their  intention  to  appear  at  the 
examination  of  pleaders  to  be  held  on  th5 
last  Monday  in  January,  and  at  that  of 
mookhtears  to  be  held  on  the  second  Mon- 
day of  February  next. 
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Notifies  the  days  in  i868  on  which  the  Civil  Courts  subordiflAte  to  the  High  Coort  are  to 

be  closed. 

CIRCULAR  No.  i. 

I 

I 

From  Ihe  Registrar  of '  the  High  Court  of  Judicature  at  Fort  William  in  Bengal, 
Appellate  Side,  to  the  Civil  Judges  in  the  Lower  ProrinceSj  dated  Calcutta,  the  jrd 
January  i866. 

(Civil  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief  Justice,  and  the    Hon'ble  G.  Loch, 
H.  V.  Bayley,  L  S.  Jackson,  and  A.  G.  Macpherson,  Judges. 

It  is  hereby  notified  for  general  information  tlflEit  the  Civil  Courts,  subordinate  to  the 
High  Court,  will  be  closed  in  the  year  i868  on  the  dates  indica'ed  in  the  annexed  lisL 

The  Civil  Courts  are  not  to  be  closed  except  on  the  Holidays  author!  zed  as  above. 

List  of  Holidays  for  the  Subordinate  Civil  Courts  for  the  year  t86S, 

[Libl  omitted  as  unnecessary.] 


b 
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Calls  for  statement  of  charges  allowed  for  the 
various  descriptions  of  fees  of  processes  in 
cases  appealed  to  the  Hig^h  Court  with  a  view 
to  their  being  commuted  for  a  fixed  rate  pay- 
able in  Calcutta. 


CIRCULAR  No.  2. 


From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William  in   Bengal, 
to    District  Judges,    dated   Calcutta^  the 
T2lh  February  1868, 


(Civil  Side.) 


Present 


The  Chief  Justice,  and  Justices  G.   Loch, 
H.  V.  Bayley,  and  A.  G.  Macpherson. 

It  is  proposed  that  the  fees  for  service 
ot  processes  in  cases  appealed  to  the 
High  Court  be  commuted  for  a  fixed  rate 
payable  m  Calcutta.  It  has  been  suggested 
by  the  Government  of  Bengal  that  charges 
for  boat-hire  and  road  or  ferry-tolls  be  like- 
wise so  commuted.  In  order  to  enable  the 
Court  to  fix  a  proper  rate  for  these  latter 
items,  I  am  directed  to  request  that  you 
will  be  good  enough  to  furnish  me  with. a 
statement  of  the  charges  usually  made  on 


these  heads  in  your  district,  with  full  de- 
tails of  distances,  seasons,  &c. 


Charges  for  binding  books  to  be  met  from 
allowance  for  stationery,  and  not  to  form  an 
Item  in  contingent  bill. 


CIRCULAR  No.  3. 


From  the  Registrar  of  the  High  Court  of 
Judicature    at  Fort    William   in  Bengal, 
to  the   Judges  of  Small   Cause    Courts, 
dated  Calcutta,  the  26th  March  1868, 


(Civil  Side.) 


Present 


The  Hon'ble  G.  Loch.  Judge. 
1  AM  directed  by  the  Court  to  for- 
ward copy  of  a  letter  from  the  Accountant- 
General,  Bengal,  No.  —f^,  dated  14th  in- 
stant, and  to  request,  with  reference  there- 
to, that  all  charges  for  binding  books  may 
in  future  be  met  from  the  fixed  allowance  for 
countr}'-stationery,  instead  of  being  allowed 

to  form  an  item  in  your  contingent  bill. 

c 
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No. 


44 1 6* 


.  Calcultay  the  i^ih  March  r868. 

Official  Memorandum. 
To  the  Registrar  of  the  High  Court. 

I  BEG  to  draw  your  attention  to  the  charge 
of  Rupees  4-12  on  account  of  binding  books, 
which  has  been  admitted  by  you  on  the 
accompanying  detailed  contingent  bill  of  the 
Small  Cause  Court  of  Moorshedabad  for  the 
month  of  September  last.  All  charges  for 
binding  books  are  required,  under  orders  of 
the  Government  of  India,  to  be  met  from 


the  fixed  allowance  for  country-stationery; 
and  I  request  that,  wiih  the  permission  of 
the  High  Court,  the  amount  under  reference, 
and  all  similar  expenditure,  may  be  retrench- 
ed from  the  contingent  bills  of  Small  Cause 
Court  Judges,  and  be  directed  to  be  met  from 
thestaiionery-allowance  ;  or  that  the  orders  of 
Government  may  be  obtained,^  wiih  the 
Court's  permission,  for  the  admission  of  the 
extra  expenditure,  \l  it  is  considered  indis- 
pensable. 

(Signed)     HUGH  SANDEiMAN. 
A  ccountant'  Genera!^  Bengal, 
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ReS^ardiag^  the  practice  of  closing  the  Courts  on 
the  criminal  as  well  as  oh  the  civil  side  dur- 
ing  the  Dusserah  vacation. 

CIRCULAR  No.  4. 

From  the.  Registrar  of  the  High   Court  of 
Judicature   at  Fort    William    in  Bengal, 
to   all   Civil   and    Sessions    Judges    and 
Judicial   CommissionerSj   dated    Calcutta, 
the  2nd  April  1868, 

(Civil  Side.) 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  I^ch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges. 

Several  of  the  Zillah  Judges  appear  to 
have  entirely  closed  their  Courts  on  the 
criminal  as  well  as  on  the  civil  side  for  the 
period  of  the  Dusserah  vacation,  and  to 
have  abstained  during  the  whole  of  that 
period  from  attending  to  business,  receiving 
or  opening  communications  from  the  superior 
Court,  despatching  returns  which  were  due, 
or  doing  any  act  whatever  of  an  official 
kind. 

Such  a  practice  is  justified  by  nothing  in  the 
law  or  in  the  orders  of  this  Court :  it  causes 
great  inconvenience.  The  Zillah  Judges  are, 
therefore,  reminded  that,  under  the  Circular 

# 

Order  (Nizamut  Adawlut)  No.  8,  dated  23rd 
March  1838,  issued  under  the  orders  of 
Government,  which  has  never  been  rescind- 


ed, the  Court  of  Session  "must  never  be 
closed  for  the  despatch  of  criminal  business 
except  on  those  days  only  when  a  total  cessa- 
tion from  all  business  is  necessary  and  usu- 
al ; "  and,  moreover,  that  even  on  the  civil 
side  of  their  Courts  it  does  not  follow  that, 
because  there  is  no  sitting  of  the  Court, 
therefore  every  official  duty  is  to  be  sus- 
pended. 


Exempting  Rajah  Gopaul  Singh  Bahadoor  from 
personal  attendance  in  the  Civil  Courts. 

CIRCULAR  MEMO.  No.  i. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Civil  Authorities  in  the  Lower  Pro- 
vinces, dated  Calcutta,  the  12th  A  fay 
1868,      . 

(Civil  Side.) 

Present  : 

The  Hon'ble  G.  Loch,  Judge, 

The  Government  of  Bengal*  having  been 

pleased  to  exempt 
Gopaul 


•  Vide  (loverrrment  Letter 
No.  220S,   dated   i6th  April      Rajah 
1S6S. 

Singh     Bahadoor, 


of  Pergunnah  Sooltanabad,  in  the  Sonthal 
Pergunnahs,  from  personal  attendance  in  the 
Civil  Courts,  the  High  Court  direct  that 
his  name  be  included  in  the  list  prepared 
under  the  provisions  of  Section  22,  Aft  VIII, 

i  of  1859. 

e 


CIRCULAR  No.  6. 


1868.]  Civil  TiE  wkBKLY  RkPORtkR.  Circular.  7 

• 

Directs  the  insertion  of  costs  in  decrees  and     |  in  the  few  exceptional  cases  in  which  the 
orders  in  MiscelUneous  Cases.  |  pleader's  fees  are  entered  in  the  order,  the 

computation  appears  to  have  been  made  by 
a  mohurrir  or  other  ministerial  officer  with 

I  reference  to  the  value  of  the  cases,  while 
J^rom  the  Registrar  of  the  High  Court  of , 

the  officer  presiding  in  the  Court  is  required 
fudicature  at   Fort    William  in  Bengal^ 

specifically  to  tix  the  fees  at  the  hearing. 
to  all  subordinate  Civil  Courts,  dated  Cal- 
cutta, the  J2nd  May  1868,  The  Court,  therefore,  request  the  attention 

of  all  subordinate  Courts  to  the  injunction 
(Civil  Side.)  ! 

contained  in  Circular  Order  No.  22  of  the 

Present:  '         i  13th  of  June  1866,  *  that  '*  Civil  Officers  will 

invariably   act   up   to  the  letter  and   spirit 

The  Hon'ble  Sir  Barnes  Peacock,  A'/.,  Chief  \    ..„,.., 

^  ;  ot   the   Rule     therewiih   circulated,  for  re- 

I  ' 

Justice,  and  the  Hon'ble  G.  Loch,  H.  V.        ,    .  ,    ^  . 

gulaimg    and    fixing    the    fees  payable   in 

Bayley,  L.  S.  Jackson,  and    A.  G.  Mac-       ,      ,.  ,^ 

subordmate   Courts,  and   more   particularly 

pherson,  jfudges* 

to  Section  8  of  those  Rules,  which  enjoins 

a-      Tti_/^      »u         u         j.u*      u     ^^^  "l^^c  amount  of  the  fee  of  an  adver- 
The  High  C#urt  have  observed  that  sub- 

J-     .     /-•    1  ^      .        '.u  c  «  ^»^^^,\ -    sarys  pleader,  when  allowed   in   any  Mis- 

ordinate   Civil  Courts,  with  few  exceptions,        j      v  ^  / 

,    .     .    .       J       • '      •      1     cellaneous    proceeding,    or    for   any   other 
omit  to  enter  costs  in  their  orders  m  miscel-  ^  °' 

,  .  .•  ..  matter  than  that  of  appearing,  acting,   or 

laneous  cases,  stating  sometimes  as  a  reason  rr        o»  o 

,       .         .    •      ^t   .  .1.      I    J    •    r       1        I  pleading  in  a  suit  prior  to  decree,  shall  be 
for  the  omission  that  the  pleader  s  fees  have  ,  ®  ^ 

,  .  J  J  r  .     f  ^ixed  by  the  Court,"  t^c. 

not  been  awarded  for  want  of  any  speci-  ^ 

\ 

fication  of  the  value  of  the  claim:  and  thai  *  iVro  W.  R.,  CivllCiiculars,  p.  1. 


CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Cases  of  escaped  prisoners  not  to  be  retnmed    '      Appellatt  Side,  to  all  Sessions  Judges  and 

as  pending.  Magistrates,  dated  Calcutta,  the  i6th  De- 

CIRCULAR  ORDER  No.  13.  !      '"''^''  '^^^' 

(Criminal  Side.) 
From  the  Registrar  of  the  High  Court  of 

I  Present : 

Judicature  at  Fort    William   in   Bengal, 

The  Honble  G.  Loch,  H.  V.  Bayley,  L.  S. 
Appellate   Side,   to   all   Sessions   Judges, 

Jackson,  and  A.  G.  Macpherson,  Judges. 

dated  Calcutta,  the  14th  December  18^7. 

i 

(C  minal  Side  )  '      '^**^  ^^^^  herewith  enclosed  is  to  be  snb- 

n        ,  stituled  for  that  hitherto  used  for  the  Annual 

Present : 

Register  of  fines,  No.  7,  in  Judge's  and  Ma- 
The  Honble  G.  Loch.  H.  V.  Bayley.  and      ^.^^^^^^.^  ^^^^^^^ 

L.  S.  Jackson,  Judges. 

The  Court  think  it  unnecessary  to  require 

The  cases  of  escaped  prisoners  should  not   ^^^  ^^^^.,^j   Sialemeni  of  fines  heretofore, 
be  regarded  or  returned  as  pending  upon  the  ,  ^^^^^^^^^    ^^^  ^^^i^^^^  ^^^^^^  ittoxAAhi, 
files  of  Sessions  Judges,  as  such  persons  can- 1  ^^^^  ^^  .^  ^^^  Vernacular  both  in  the  Judges 
not  be  said  to  be  awaiting  trial.  j  ^^^^  Magistrates  Office,  and  the  Sessions 

I 
I 

Judges,  in  submitting  the  Annual  Returns, 

I  should  state  that  they   have  examined   the 

Enjoins  new  Annual  Reg^tater  of  fines,  No.  7»  "» \  Registers  in  their  own  and  in  the  Offices  of 

Judge's  and  Magistrate's  Returns.  I  ^^^  ^^^^,^^,^^^  and  his  subordinates,  and  cer- 

I 
CIRCULAR  ORDER  No.  14.  i  tify  to  their  being  properly  kept  up.    An 

.raw  r  sL    u'^k  r.,..f  /,/•  explanation  will  be  called  for  when  the  out- 

From  the  Registrar  of  the  High  Court  of      r 

Judicature  at  Fort    William   in   Bengal,    standings  of  any  year  are  excessive. 
Vol.  IX.  ^-» 
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NO.  7 

Annual  Return  of  Fines  for  the  District  of 
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Summonses  on  Snb-Assistant  Snrg^eons,  ftc,  to 
giro  evidence  in  cases  in  which  they  have 
held  '*  post-mortem  examinations,"  ftc,  to  be 
served  through  Magistrate,  who  will  communis 
cate  with  the  Civil  Snrgeoo. 

CIRCULAR  ORDER  No.  i. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
the  Magisterial  Authorities  in  the  Lower 
Provinces,  dated  Calcutta,  the  loth  Janu- 
ary 1868, 

(Criminal  Side.)  • 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges, 

Considerable  inconvenience  having  been 
experienced  in  consequence  of  Sub-Assist- 
ant  Surgeons  or  Native  Doctors  at  Sub- 
divisions being  summoned  from  their 
stations  without  the  knowledge  of  the  Civil 
Surgeon  of  the  District,  to  whom  they  are 
subordinate,  for  the  purpose  of  giving  evi- 
dence in  cases  in  which  they  have  held  post- 
mortem examinations,  or  when  their  attend- 
ance may  be  otherwise  required  by  the 
Judicial  Authorities,  the  High  Court  are 
pleased  to  direct  that,  in  future,  all  sum- 
monses on  these  Medical  Subordinates  be 
served  through  the  Magistrate  or  other  exe- 


cutive head  of  the  district  to  enable  htm,  in 
communication  with  the  Civil  Surgeon,  to 
make  arrangements  for  the  conduct  of  their 
medical  duties  during  their  absence. 


Power  of  Magistrates  to  sentence  to  whipping 
and  the  maximum  punishment  awardable  un- 
der Section  46  of  the  Code  of  Criminal  Pro- 
cedure. 

CIRCULAR  ORDER  No.  2. 

From  the  Registrar  of  the  High  Court,  to 
all  Criminal  Judicial  Authorities,  dated 
Calcutta,  the  6th  April  1868. 

(Criminal  Side.) 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  G.  Loch,  H.  V. 
Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges, 

In  a  recent  case*  certain  questions  as  to 
sentences  of  whipping  and  the  maximum 
of  punishment  which  can  be  awarded  under 
Section  46  of  the  Code  of  Criminal  Proce- 
dure were  referred  to  a  Full  Bench  of  this 

Court  for  determination. 

• 

The  attention  of  all  officers  entrusted 
with  the  administration  of  criminal  justice 
is  called  to  two  points  which   have   been 

*  See  supra,  Criminal  Rulings,  p.  41. 
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decided  by  the  majority  of  the  Judges  com- 
posing the  Full  Bench  Court. 

It  has  been  decided— 

I. — That  when  a  person  who  has  not  been 
"previously  convicted"  (using  the  term  in 
the  sense  in  which  it  is  used  in  Section  4, 
Act  VI.  of  1864)  is  convicted  at  one  time 
of  two  or  more  offences,  it  is  illegal  to  sen- 
tence him  to  whipping  for  one  of  these 
offences,  in  addition  to  imprisonment  or 
fine  for  the  other  or  others  ;  but  that  it  is 
not  illegal  to  sentence  him  to  one  whipping, 
in  lieu  of  all  other  punishment, 

II. — That  when  a  person  who  has  been 
"  previously    convicted "    is     convicted    at 


one  time  of  two  or  more  offences,  he  maj  be 
punished  with  one,  but  only  one,  whipping, 
in  addition  to  any  other  punishment  to 
which,  under  Section  46  of  the  Code  of 
Criminal  Procedure,  he  may  be  liable. 

The  Court  take  this  opportunity  of  im- 
pressing upon  all  officers  vested  with  power 
to  pass  sentences  of  whipping  that  such 
sentences  should  be  passed  with  the  utmost 
caution  and  with  due  deliberation ;  and 
that,  if  any  doubt  is  felt  either  as  to  the 
legality  or  propriety  (in  any  particular  case) 
of  passing  a  sentence  of  whipping,  such  a 
sentence  ought  not  to  be  passed. 
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Blank  criminal  statements  should  not  be  sent  up, 
but  a  note  should  be  made  instead  on  the  back 
of  stetements  Nos.  i  to  5. 

CIRCULAR  No.  3. 


to  all  Sessions  Judges  and  Committing 
Magistrates^  dated  Calcutta^  the  6th  May 
1868, 

(Criminal  Side.) 

From  the  Registrar  of  the  High   Court  q/\ 

Judicature  at  Fort  William  in  Bengal,  to   -Yht  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chic/ 

Justicey  and  the  Hon'ble  G.  Loch,  H.  V. 


all  Criminal  Authorities  in  the  Lower 
and  Extra  Regulation  Provinces^  dated 
Calcutta,  the  i6th  April  1868. 


Bayley,  L.  S.  Jackson,  and  A.  G.  Mac- 
pherson,  Judges. 


(Criminal  Side.) 


Present  : 


Referring  to  the  periods  at  which  Ses- 
sions of  Jail  Delivery  now  take  place,  and  to 
the  various  changes  which  have  been  intro- 
duced by  the  Code  of  Criminal  Procedure 
and  the  Circular  Orders  of  this  Court,  the 
returns  at  present  submitted  by  the  Sessions 
The   Ilon'ble  Sir   Barnes   Peacock,  A7., !  Judges  are  no  longer  perfectly  adapted  to  the 
Chie/  Justice,  and  the  Hon^le  G.  Loch,  ;  purpose  for  which  they  are  intended,  inform- 
,,    ,,    ^,        TOTi  JA/-     ation  on  some  important  points  not  being 

H.  V.  Bayley,   L.   S.  Jackson,  and  A.  G.  j  j^^^^  j^  ^y^^^  ^^  J{^  ^„d  ^y^^  statements  be- 

MacphersoD,  Judges,  ing,   on  the  other  hand,  encumbered  with 

figures  which  may  be  found  in  the  Magis- 

rr>      ^     _  J-      ..L  ..    r  *       1-1     1       .       trates'  returns,  and  which  it  is  not  necessary 
The  Court  direct  that  m  future  blank  state-   ^^  repeat.    The  rules  relating  to  the  holding 

ments  be  not  sent  up  with  quarterly  returns,   of  the  Criminal  Sessions  also  appear  to  be 

as  they  only  cumber  the  office.     Whenever,    susceptible  of  improvement. 

therefore,   the  whipping  statement    or    the       ^.     ,,.  .    ^         ,  ,  *   , 

.      V  /•  .     ui     1         T^he  High  Court  has  consequently  deter- 

statement  of  solitary  confinement  is  blank,    ^-^^^^  ^y^^^  ^y^^  returns  of  the  Court  of  Ses* 

a  note  to  that  effect  will  be  entered  at  the  ^  sion   not  relating  to  its  appellate  business 

back  of  the  statements  Nos.  i  to  5  in  the  .  should  be  submitted  at  the  close  of  each  ac- 

tual  Sessions,  and  should  be  so  altered  in  form 
column   of  remarks,   and   the  blank  state-    ^^  ^^  exhibit  more  conveniently  the  result  of 

ments  will  not  be  sent  up.  :  the  Sessions*  operations. 

j      But  as  the  Court  of  Session  must  frequent- 

'  ly  sit  for  the  purposes  of  appellate  jurisdic- 

.  tion  in  order  to  the  prompt,  decision  of  ap- 

Prescribes  new  forms  of  quarterly  statements,  \  P^^^^  ^"^  P^;,'^!^"^  ^.^'"'"^  ^^t°^«  ^^;.^^^«  ^f" 

.    .       ^.     ,.  ,  \^  ^  /,'       rr-  .    .     turns  of  appellate  busmess  must  continue  to 

and  gives  directions  as  to  the  holdmg:  of  Crimi-    ^^^  submitted  periodically,  and  the  Court  are 

nal  Sessions,  the  submission  of  the  quarterly  j  ^f  opinion  that  such  statements  may  now  be 

Sessions  stetements,  &c,,  the  procedure  to  be    required   not  oftener  than  quarterly,  in  the 

observed  in  commitmente,  &c.,  &c.  same  manner  as  the  civil  returns  are  now 

transmitted.    The  form  of  these  returns  has 

also  been  modified. 

CIRCULAR  No.  4. 

I      The  statements,  therefore,  which  the  Courts 

-,        jf     n    ' ,  J-  jL     TT'  L  ^      ^    /•'  of   Session    will    hereafter    submit    (except 

From  the  Registrar  of  the  High  Court  of  ^^^^  ^^^^^j  statements,  which  will  be  dealt 

Judicature  at  Fort    William  in  Bengal,  \  with  in  a  separate  order)  are  as  follows: — 

e 


Criminal 


m  WIIKLT  RBiU«.V|ii 


^^/.^-^^-^•f- 


[Vol.  IX. 


rfJf- 


decided  by  the  majority  of  .flw^'^''  ^^,  '^'^'^'^  :  ^>f ^^1'!"^^^^^^  °l!"^^f5!l^^,J^'l" 


posing  the  Fa" 


;^^/  '*  ^//  /^r  perhaps  two  months  is    in 
^..ir/*''''^^^^,,,^--^;^;^'^^^*-*"  Infliction,  and  is  only  justi- 


It  has  bef 
I.— Th- 


/ 


■^P^ 


u 


previr 
the  sir 


preno^'P         „,,   «h^cl>     „-„  exhibit 

',  .rieriy-        iK      Section    434     m 
Of  "•  Koions  •%fjs%ns  and  orders 

aad 'PP^ing baiter b^vebeen^Sect^d. 


..--^/^^^  r.^^''^  'rX/^^  r^^^vfhen  there  is  apparently  a  good  case 
'^^  IrM'^^  ^'bef<-^^^  ^%pcr''^' ggiinsi  the  prisoners,  and  when  the  Judge 
•/'^'^^W^^iJ/ /^^^''^/'/5 satisfied  that,  for  the  ends  of  justice,  it  is 
^  %'^  fZfons ^' uVc  >^^^^^^^y  to  postpone  the  trial. 


The  High  Court,  therefore,  directs  that  at 

each  periodical  Session  all  persons  awaiting 

trial  be  brought  before  the  Judge  in  open 

Court,   and    if  the   Government  Prosecutor 

should  not  be  prepared  to  go  to  trial  in  any 

particular  case,  that  he  should  be  required 

to  show  cause,  properly  supported,  why  the 

accused  should  not  be  acquitted  and  released, 

-      ^^    accused   himself  being   also   heard    in 

^^^^%rni  '^.*'^^»f^3/T/nc'"^^  such  appeals  |  answer   to   such   cause  shown.     When  any 

^/5  in  <^^^^    QQ  Code  oi  Criminal  Proce-  '  trial  is  postponed,  the  ground  of  postponc- 

I^Jer  ^^^^f"  ander  Section  410.     Appeals    ment  is  to  be  shortly  staled  in  the  column 

"^    _    and  Also      ,_  j_  nnnpalQ  ncrnincf  cwAotq.  !  rs.Q  u  i.A«v\n«-l'o  '*  \r>  oiotAmAnf  Mr\    TTT 


r 


es  include  appeals  against  orders  I  of  ''  remarks ''  in  statement  No.  HI. 


Offences  are  to  be  stated  as  concisely  as 
possible,  with  the  Section  of  the  Indian  Penal 
Code  (or  other  law)  applicable,  in  the  form 
given. 


in  ^^^^'^ruritv  for  good  behaviour  and  any 

to^'^l'^m^ed  by  law  against  orders  not 

app^^nnvictions  m  crimmal  trials.     Appli- 

]y€in^     and  requisitions  under  Section  434 

cai^o^tgen  entered  under  a  separate  head, 

j,av6    ^  it  has  been  thought  expedient  that 

beca'^^gpt  to  which  this  provision  of  the  law 

the  ^f^^^n   resorted  to  should    be  recorded, 

has  ^      the  Court  of  Session  has  acted  on  >  ^  ,  ,- 

'""^lic^tion  or    of   its  own  motion.      Such    ^^e  name  of  the  prisoner  so  sentenced. 

apPjIcatio";  when  made  by  petition  to   the 

Jlnrt  and  refused,  will  be  entered  in  the 


When  solitary  confinement  is  awarded,  the 
fact  (specifying  the  period)  is  to  be  stated  in 
red  ink  in  the  column  of  remarks  opposite 


a.  -  ^^ 

s^nie  colunin  as  appeals  rejected.  When  the 
record  has  been  called  for,  but  the  proceed- 
ings have  not  been  referred  for  the  orders  of 


A  sentence  passed  in  addition  to  any  other 
sentence  in  a  different  case  passed  at  the 
same  Sessions,  or  one  which  is  to  take  effect 
on  the  expiration  of  another  sentence  which 


•the  High  Court,  the  case  will   be  entered    ^^^  prisoner  may  be  undergoing,   is  to  be 
with  orders  affirmed.    When  such  reference  •  similarly  indicated, 
has  been  made,  the  case  will  appear  under 
**  orders  reversed.'' 


Cases  will  be  entered  in  the  order  of  trial, 
so  as  to  enable  the  Judge's  clerk  to  place 
Nos.  III.,  IV.,  and  V.,  will  be  submitted  i  each  case  in  the  statement  at  the  conclusion 
111    IV   &V      I     ^^''^^*"    ^   ^^'^^^  ^^^^^  the  I  o^  ^he  trial. 

same  as  the  present  returns  bearing  those  i     P.. ...  t^^^Jj'^V'^r^^l 

1  number  of  witnesses  and  others  who  have 
No.     III.    is    designed    to     exhibit   the  !  come  before  the  Court  at  each  Sessions  and 
results  of  one  Sessions  at  a  single  view.     In    the  time  occupied  in  disposing  of  the  cases 
it  will  be   shown  the  cases  of  all   accused    collectively. 

persons  who  were  in  jail  or  on  bail  at  the        ^,         .    ,  ,  ^        , .  ,^  .      ,.    ,. 

commencement  of  the  Sessions,  awaiting!  The  exisimg  rule,  under  which  m  all  dis- 
trial  before  the  Court  of  Sesr.ion,  and  the  I  ^V^^'^  ^^«  Sessions  are  to  be  held  m  each 
mode  in  which  each  case  and  person  was  alternate  month,  is  abrogated,  and  the 
disposed  of.  number  of  Sessions  and  the  time  of  holding 

them  will  now  be  left  to  the  discretion  of 
The   High   Court   has   reason   to  believe    each  Sessions  Judge  to  be  determined  ac- 
ihat  trials   are   sometimes   too   lightly  post-  ,  cording  to  the  varying  circumstances  of  his 
poned.     It  cannot  be  too  often  pointed  out  I  district  and  the  state  of  business  therein. 

f 


t 
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The  Judge  will,  accordingly,  in  the  first  Whenever  a  commitment  is  made,  inti- 
week  of  December  in  each  year,  fix  the  num-  .  mation  will  be  immediately  given  to  the 
ber  of  Sessions  to  be  held  in  the  year  follow-  i  Court  of  Session,  through  the  Magistrate  of 


ing  and  the  dates  on  which  respectively  they 


the  District,  by  a  letter  in  the  annexed  form. 


are  to  begin  (the  number  varying  with  the  ;  It  will  be  unnecessary  for  the  Court  of 
estimated  or  average  number  of  trials,  and  i  Session  to  send  any  answer  fixing  a  date  for 
not  being  less  than  six  or  more  than  ten  in  I  the  trial.  But  the  Judge  will  be  guided  by 
each  year),  and  the  M  igistrate  of  the  District,  the  information  which  he  thus  receives  in 
in  communication  with  all  the  Subordinate  estimating  the  time  which  it  will  be  necessary 
Magistrates  who  exercise  the  power  of  com-    to   devote   to  the    Criminal    Sessions,    and 


consequently  at  what  period  he  will  be  able 
to  take  up  civil  business  thereafter. 


milting  to  the  Sessions,  and  obtaining  from 
ihem  the  particulars  of  all  cases  committed 
by  them,  will   prepare  and   submit   to  the 

Zillah  Judge,  two  days  before  the  com-  ;  prosecutors  and  witnesses  will  be  bound 
mencement  of  each  Sessions,  a  calendar  of .  ^^,^^  ^^  ^^^^^^^  .^^  ^j^^  ^^^^  Criminal  Ses- 
sions commencing  on 


all  such  cases  in  the  form  annexed,  which  ,    .  >» 


will  be  the  basis  of  the   Sessions  Judge's 

calendar  (statement  No.  III.).  !  ,,..,,. 

I      But  it  will  be  the  duty  of  the  Magistrate 

The  document  now  misnamed  a  calendar  !  in  order  to  prevent  hardship  and  unneces- 

will  be  discontinued,  and  the  names  of  the    sary  detention  to  such  persons,  so  to  arrange 

i  • 

witnesses  should  be  placed  on  the  back  of !  the  coming  on  of  cases  before  the  Court  of 


the  charge-sheet.  The  observations  or  judg- 
ment of  the  Magistrate  in  committing  the 
prisoner  will  always  go  up  in  original  with 
the  record,  where,  with  the  original  deposi- 


Session  that  such  parties  may  not  be  brought 
from  their  homes  to  the  Sudder  Station  be- 
fore they  arc  actually  required,  and  that 
they    should    have    written    notice    of    the 


tions,  they  should   be   read   by   the  Judge  ]  gp^cific  dale  on  which  their  attendance  will 

!  • 

before  the  trial.  Abstracts  of  the  evidence  '  be  necessary,  and  it  should  be  carefully 
are  considered  unnecessary,  and  they  are  at  explained  that  failure  to  attend  riOk  be 
times  misleading.  {  severely  dealt  with. 

The  Magistrates    will   be   careful   to   ar- 


range their  commitments  with  a  view  to  the 


The  diredions  herein  contained  for  com- 


Irials  taking  place   at  the  earliest  or  next :  mitting  Magistrates  are  to  be  observed  so  far 

ensuing  Session,  in  order  to  avoid  the  need-  ^  as  they  are  applicable  by  Civil  Courts  and 

less  detention  of  accused  persons  for  pro-    other  authorities  committing  persons  for  trial 

I 
longed  periods.  at  the  Sessions. 


g 
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I.  A    general    abstract    of    the    business 

'  *•  quarter  before  the  Court 

of  Session  in  its  appellate  or  superin- 
tending capacity.  In  this  statement  it  is  in- 
tended that  appeals  and  applications  of  every 
kind  made  to  the  Court  of  Session  should  be 
exhibited.  The  form  is  so  simple  as  to  re- 
quire no  explanation. 

II.  This  statement,   which   is  to  accom- 

II.  Quarterly.  Pf" ^   ^O.    I.,   will   exhibit 

the  result  of  appeals 
and  applications  under  Section  434  in 
detail,  showing  how  the  decisions  and  orders 
of  each  Magisterial  Officer  have  been  affected. 
This  form  is  also  exceedingly  simple.  Ap- 
peals in  criminal  trials  include  such  appeals 
under  Section  409,  Code  of  Criminal  Proce- 
dure, and  also  under  Section  410.  Appeals 
in  other  cases  include  appeals  against  orders 
to  give  security  for  good  behaviour  and  any 
appeals  allowed  by  law  against  orders  not 
being  convictions  in  criminal  trials.  Appli- 
cations and  requisitions  under  Section  434 
have  been  entered  under  a  separate  head, 
because  it  has  been  thought  expedient  that 
the  extent  to  which  this  provision  of  the  law 
has  been  resorted  to  should  be  recorded, 
whether  the  Court  of  Session  has  acted  on 
application  or  of  its  own  motion.  Such 
application,  when  made  by  petition  to  the 
Court  and  refused,  will  be  entered  in  the 
same  column  as  appeals  rejected.  When  the 
record  has  been  called  for,  but  the  procced- 
^ings  have  not  been  referred  for  the  orders  of 
the  High  Court,  the  case  will  be  entered 
with  orders  affirmed.  When  such  reference 
has  been  nKide,  the  case  will  appear  under 
"  orders  reversed." 

Nos.  III.,  IV.,  and  V.,  will  be  submitted 

III  IV  &V  1  -1  ^^^^^'"  *  ^^^^^  *^^^^  ^^^ 
deliveo- sutemint^s.     ^j^se    of  each    Sessions. 

Nos.  IV.  and  V.  are  the  . 
.same  as  the  present  returns  bearing  those 
Nos. 

No.  III.  is  designed  to  exhibit  the  ; 
results  of  one  Sessions  at  a  single  view.  In  ' 
it  will  be  shown  the  cases  of  all  accused 
persons  who  were  in  jail  or  on  bail  at  the 
commencement  of  the  Sessions,  awaiting 
trial  before  the  Court  of  Sesr.ipn,  and  the 
mode  in  which  each  case  and  person  was 
disposed  of. 

The  High  Court  has  reason  to  believe 
that  trials  are  sometimes  too  lightly  post- 
poned.   It  cannot  be  too  often  pointed  out 


that  a  further  detention  of  an  accused  per- 
son in  jail  for  perhaps  two  months  is  in 
itself  no  trivial  infliction,  and  is  only  justi- 
fied when  there  is  apparently  a  good  case 
against  the  prisoners,  and  when  the  Judge 
is  satisfied  that,  for  the  ends  of  justice,  it  is 
necessary  to  postpone  the  trial. 

The  High  Court,  therefore,  directs  that  at 
each  periodical  Session  all  persons  awaiting 
trial  be  brought  before  the  Judge  in  open 
Court,  and  if  the  Government  Prosecutor 
should  not  be  prepared  to  go  to  trial  in  any 
particular  case,  that  he  should  be  required 
to  show  cause,  properly  supported,  why  the 
accused  should  not  be  acquitted  and  released, 
the  accused  himself  being  also  heard  in 
answer  to  such  cause  shown.  When  any 
trial  is  postponed,  the  ground  of  postpone- 
ment is  to  be  shortly  stated  in  the  column 
of  **  remarks  "  in  statement  No.  III. 

Offences  are  to  be  stated  as  concisely  as 
possible,  with  the  Section  of  the  Indian  Penal 
Code  (or  other  law)  applicable,  in  the  form 
given. 

When  solitary  confinement  is  awarded,  the 
fact  (specifying  the  period)  is  to  be  stated  in 
red  ink  in  the  column  of  remarks  opposite 
the  name  of  the  prisoner  so  sentenced. 

A  sentence  passed  in  addition  to  any  other 
sentence  in  a  different  case  passed  at  the 
same  Sessions,  or  one  which  is  to  take  effect 
on  the  expiration  of  another  sentence  which 
the  prisoner  may  be  undergoing,  is  to  be 
similarly  indicated. 

Cases  will  be  entered  in  the  order  of  trial, 
so  as  to  enable  the  Judge's  clerk  to  place 
each  case  in  the  statement  at  the  conclusion 
of  the  trial. 

The   smaller  form  given  on  the  reverse 

side  of  this  statement  is 

^^'*^""  intended     to     show    the 

number  of  witnesses  and  others  who  have 
come  before  the  Court  at  each  Sessions  and 
the  time  occupied  in  disposing  of  the  cases 
collectively. 

The  existing  rule,  under  which  in  all  dis- 
tricts the  Sessions  are  to  be  held  in  each 
alternate  month,  is  abrogated,  and  the 
number  of  Sessions  and  the  time  of  holding 
them  will  now  be  left  to  the  discretion  of 
each  Sessions  Judge  to  be  determined  ac- 
cording to  the  varying  circumstances  of  his 
district  and  the  state  of  business  therein. 

t 
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The  Judge  will,  accordingly,  in  the  first  Whenever  a  commitment  is  made,  inti- 
week  of  December  in  each  year,  fix  the  num-  ,  mation  will  be  immediately  given  to  the 
ber  of  Sessions  to  be  held  in  the  year  follow-  i  Court  of  Session,  through  the  Magistrate  of 

ing  and  the  dates  on  which  respectively  they    the  District,  by  a  letter  in  the  annexed  form. 

I 

are  to  begin  (the  number  varying  with  the  i  It  will  be  unnecessary  for  the  Court  of 
estimated  or  average  number  of  trials,  and  Session  to  send  any  answer  fixing  a  date  for 
not  being  less  than  six  or  more  than  ten  in  i  the  trial.  But  the  Judge  will  be  guided  by 
each  year),  and  the  Magistrate  of  the  District,  !  the  information  which  he  thus  receives  in 
in  communication  with  all  the  Subordinate  estimating  the  time  which  it  will  be  necessary 
Magistrates  who  exercise  the  power  of  com-  to  devote  to  the  Criminal  Sessions,  and 
mitting  to  the  Sessions,  and  obtaining  from  !  consequently  at  what  period  he  will  be  able 


ihem  the  particulars  of  all  cases  committed 
by  them,  will  prepare  and  submit  to  the 
Zillah   Judge,   two   days   before    the    com- 


sions  commencing  on 


>> 


to  take  up  civil  business  thereafter. 


Prosecutors  and  witnesses  will  be  bound 
mencement  of  each  Sessions,  a  calendar  of .  ^^,^^  ^^  ^^^^^^^  ..^^  ^^^  ^^^^  Criminal    Ses- 

all  such  cases  in  the  form  annexed,  which 

will  be  the  basis  of  the   Sessions  Judge's 

calendar  (statement  No.  III.).  !  .    .      ,,     . 

But  it  will  be  the  duty  of  the  Magistrate 

The  document  now  misnamed  a  calendar  ;  jn  order  to  prevent  hardship  and  unneces- 

will  be  discontinued,  and  the  names  of  the  ,  sary  detention  to  such  persons,  so  to  arrange 


witnesses  should  be  placed  on  the  back  of 
the  charge-sheet.  The  observations  or  judg- 
ment of  the  Magistrate  in  committing  the 
prisoner  will  always  go  up  in  original  with 
the  record,  where,  with  the  original  deposi- 
tions, they  should   be   read   by   the   Judge 

before  the  trial.     Abstracts  of  the  evidence 


the  coming  on  of  cases  before  the  Court  of 
Session  that  such  parties  may  not  be  brought 
from  their  homes  to  the  Sudder  Station  be- 
fore they  are  actually  required,  and  that 
they  should  have  written  notice  of  the 
specific  dale  on  which  their  attendance  will 
be   necessary,   and    it   should    be   carefully 


are  considered  unnecessary,  and  they  are  at    explained    that    failure    to    attend    Ytfii  be 
times  misleading.  '  severely  dealt  with. 

The  Magistrates  will  be  careful  to  ar-  ' 
range  their  commitments  with  a  view  to  the  |  The  direftions  herein  contained  for  com- 
Irials  taking  place  at  the  earliest  or  next !  mitting  Magistrates  are  to  be  obsen'ed  so  far 
ensuing  Session,  in  order  to  avoid  the  need-  •  as  they  are  applicable  by  Civil  Courts  and 
less  detention  of  accused  persons  for  pro-  '  other  authorities  committing  persons  for  trial 
longed  periods.  at  the  Sessions. 
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I.  A    general    abstract    of    the    business  j  that  a  further  detention  of  an  accused  per- 
I   Ou  rt  ri '  which  has  come  in  each    son  in  jail    for  perhaps  two  months  is    in 

^'  quarter  before  the  Court  ;  itself  no  trivial  infliction,  and  is  only  justi- 

fied when  there  is  apparently  a  good  case 


of  Session  in  its  appellate  or  superin- 
tending capacity.  In  this  statement  it  is  in- 
tended that  appeals  and  applications  of  ever}' 
kind  made  to  the  Court  of  Session  should  be 
exhibited.  The  form  is  so  simple  as  to  re- 
quire no  explanation. 

II.  This  statement,   which   is   to  accom- 

11    Quarterly  P^">'    ^^-    ^-   '''^^^   ^^^^^'^ 

the  result  of  appeals 
and  applications  under  Section  434  in 
detail,  showing  how  the  decisions  and  orders 


against  the  prisoners,  and  when  the  Judge 
is  satisfied  that,  for  the  ends  of  justice,  it  is 
necessary  to  postpone  the  trial. 

The  High  Court,  therefore,  directs  that  at 
each  periodical  Session  all  persons  awaiting 
trial  be  brought  before  the  Judge  in  open 
Court,  and  if  the  Government  Prosecutor 
should  not  be  prepared  to  go  to  trial  in  any 
particular  case,  that  he  should  be  required 
to  show  cause,  properly  supported,  why  the 


of  each  Magisterial  Officer  have  been  affected,  accused  should  not  be  acquitted  and  released. 
This  form  is  also  exceedingly  simple.  Ap- |  the  accused  himself  being  also  heard  in 
peals  in  criminal  trials  include  such  appeals  answer  to  such  cause  shown.  When  any 
under  Section  409,  Code  of  Criminal  Proce-  trial  is  postponed,  the  ground  of  postpone- 
dure,  and  also  under  Section  410.  Appeals  ment  is  to  be  shortly  stated  in  the  column 
in  other  cases  include  appeals  against  orders  of  "  remarks  "  in  statement  No.  III. 
to  give  security  for  good  behaviour  and  any  . 

appeals  allowed  by  law  against  orders  not  |  Offences  are  to  be  stated  as  concisely  as 
being  convictions  in  criminal  trials.  Appli-  \  possible,  with  the  Section  of  the  Indian  Penal 
cations  and  requisitions  under  Section  434  Code  (or  other  law)  applicable,  in  the  form 
have  been  entered  under  a  separate  head,    given. 

because  it  has  been  thought  expedient  that  '      ,,,,  ,  .  .  j    ,    , 

the  extent  to  which  this  provision  of  the  law        ^^  n^"  solitary  confinement  is  awarded,  the 
has  been   resorted  to  should   be  recorded,  i  ^^^t  (specifying  the  period)  is  to  be  stated  in 
whether  the  Court  of  Session  has  acted  on    ^ed  ink  in  the  column  of  remarks  opposite 
application  or    of   its  own  motion.      Such    the  name  of  the  prisoner  so  sentenced, 
application,  when  made  by  petition  to   the  1  .       •.  J.  .  % 

Court  and  refused,  will  be  entered  in  the  ^  sentence  passed  m  addition  to  any  other 
same  column  as  appeals  rejected.  When  the  I  sentence  '^^  *  different  case  passed  at  the 
record  has  been  called  for,  but  the  proceed- '  same  Sessions,  or  one  which  is  to  take  effect 
ings  have  not  been  referred  for  the  orders  of  O"  ^^®  expiration  of  another  sentence  which 
the  High  Court,  the  case  will  be  entered  ^^^  prisoner  may  be  undergoing,  is  to  be 
with  orders  affirmed.    When  such  reference  •  similarly  indicated. 

has  been  njade,  the  case  will  appear  under        _  .,,  ,  j  .     ,        j       r .  .  1 

"  orders  reversed.''  I      Cases  will  be  entered  in  the  order  of  trial, 

so  as  to  enable  the  Judge's  clerk  to  place 

Nos.  III.,  IV.,  and  V,  will  be  submitted  \  each  case  in  the  statement  at  the  conclusion 

,Tf    ,w    o  .r  ,  .,     within    a   week  after  the  '  o^  ^^^  ^"al. 

III.,  IV.,  &V.  Jail       pl^«p      ^f     ^j,^U      Cpccinnc 

de..veo-  statements,     close  ^of  each^Se^^ons^       ^^^   ^^^„^^  f         gi  h,  reve«e 

^rne  as  the  present  returns  bearing  those  Pa.  U.                  SndLi'''Io''X'"\he 

number  of  witnesses  and  others  who  have 

No.     III.    is    designed    to     exhibit  the  con^e  before  the  Court  at  each  Sessions  and 

results  of  one  Sessions  at  a  single  view.     In  the  tinae  occupied  in  disposing  of  the  cases 

it  will  be   shown  the  cases  of  all   accused  collectively. 

persons  who  were  in  jail  or  on  bail  at  the  „,         .    .          ,          ,        , .  ,    .      .1  j. 

commencement  of  the    Sessions,   awaiting  The  existing  rule,  under  which  in  all  dis- 

trial  before  the   Court  of  Sesr.ipn,  and  the  ^"^^^  the  Sessions  are  to  be  held  m  each 


mode  in  which  each  case  and  person  was 
disposed  of. 


alternate    month,    is    abrogated,    and    the 

number  of  Sessions  and  the  time  of  holding 

them  will  now  be  left  to  the  discretion  of 

The   High   Court   has   reason   to  believe    each  Sessions  Judge  to  be  determined  ac- 

ihat  trials   are   sometimes   too   lightly  post-    cording  to  the  varying  circumstances  of  his 

poned.     It  cannot  be  too  often  pointed  out  I  district  and  the  state  of  business  therein. 

f 
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The  Judge  will,  accordingly,  in  the  first  Whenever  a  commilment  is  made,  inti- 
week  of  December  in  each  year,  fix  the  num-  ,  mation  will  be  immediately  given  to  the 
ber  of  Sessions  to  be  held  in  the  year  follow-  i  Court  of  Session,  through  the  Magistrate  of 
ing  and  the  dates  on  which  respectively  they  the  District,  by  a  letter  in  the  annexed  form, 
are  to  begin  (the  number  varying  with  the  !  It  will  be  unnecessary  for  the  Court  of 
estimated  or  average  number  of  trials,  and  Session  to  send  any  answer  fixing  a  date  for 
not  being  less  than  six  or  more  than  ten  in  !  the  trial.  But  the  Judge  will  be  guided  by 
each  year),  and  the  M  ^gistrate  of  the  District,  the  information  which  he  thus  receives  in 
in  communication  with  all  the  Subordinate  !  estimating  the  time  which  it  will  be  necessary 
Magistrates  who  exercise  the  power  of  com-  to  devote  to  the  Criminal  Sessions,  and 
mitting  to  the  Sessions,  and  obtaining  from  '  consequently  at  what  period  he  will  be  able 
ihem  the  particulars  of  all  cases  committed  to  take  up  civil  business  thereafter. 
by  them,  will   prepare  and   submit   to  the  | 

Zillah   Judge,   two  days   before    the    com-  |      Prosecutors  and  witnesses  will  be  bound 
mcncement  of  each  Sessions,  a  calendar  of  |  ^^,^^  ^^  ^^^^^^^^  ..  ^^  ^^^  ^^^^  Criminal    Ses- 
all  such  cases  in  the  form  annexed,  which  ,  ^.^^^  commencing  on 
will  be  the   basis  of  the   Sessions  Judge's 

calendar  (.statement  No.  III.).  ,      ,         ^    ^     ^^    . 

I      But  it  will  be  the  duty  of  the  Magistrate 

The  document  now  misnamed  a  calendar  !  in  order  to  prevent  hardship  and  unneces- 
will  be  discontinued,  and  the  names  of  the  I  sary  detention  to  such  persons,  so  to  arrange 
witnesses  should  be  placed  on  the  back  of !  ihe  coming  on  of  cases  before  the  Court  of 
the  charge-sheet.  The  observations  or  judg-  j  Session  that  such  parties  may  not  be  brought 
ment  of  the  Magistrate  in  committing  the  from  their  homes  to  the  Sudder  Station  be- 
prisoner  will  always  go  up  in  original  with  fore  they  are  actually  required,  and  that 
the  record,  where,  with  the  original  deposi-  j  j^gy  should  have  written  notice  of  the 
tions,  they  should  be  read  by  the  Judge  ;  specific  dale  on  which  their  attendance  will 
before  the  trial.  Abstracts  of  the  evidence  '  be  necessarv,  and  it  should  be  carefully 
are  considered  unnecessary,  and  they  are  at  explained  that  failure  to  attend  vtfii  be 
times  misleading.  |  severely  dealt  with. 


The  direAions  herein  contained  for  com- 


The  Magistrates    will   be   careful   to  ar- 
range their  commitments  with  a  view  to  the 
trials  taking  place   at  the  earliest  or  next  i  mitting  Magistrates  are  to  be  obsen^ed  so  far 
ensuing  Session,  in  order  to  avoid  the  need-  ,  as  they  are  applicable  by  Civil  Courts  and 

less  detention  of  accused  persons  for  pro-    other  authorities  committing  persons  for  trial 

I 
longed  periods.  at  the  Sessions. 
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I.  A    general    abstract    of    the    business 

I.  Ouarteri  which  has  come  in  each 

^"  quarter  before  the  Court 

of  Session  in  its  appellate  or  superin- 
tending capacity.  In  this  statement  it  is  in- 
tended that  appeals  and  applications  of  every 
kind  made  to  the  Court  of  Session  should  be 
exhibited.  The  form  is  so  simple  as  to  re- 
quire no  explanation. 

II.  This   statement,   which   is  to  accom- 

n.  Quarterly.  Pf" >'   ^0.1.,   will   exhibit 

the  result  of  appeals 
and  applications  under  Section  434  in 
detail,  showing  how  the  decisions  and  orders 
of  each  Magisterial  Officer  have  been  affected. 
This  form  is  also  exceedingly  simple.  Ap- 
peals in  criminal  trials  include  such  appeals 
under  Section  409,  Code  of  Criminal  Proce- 
dure, and  also  under  Section  410.  Appeals 
in  other  cases  include  appeals  against  orders 
to  give  security  for  good  behaviour  and  any 
appeals  allowed  by  law  against  orders  not 
being  convictions  in  criminal  trials.  Appli- 
cations and  requisitions  iinder  Section  434 
have  been  entered  under  a  separate  head, 
because  it  has  been  thought  expedient  that 
the  extent  to  which  this  provision  of  the  law 
has  been  resorted  to  should  be  recorded, 
whether  the  Court  of  Session  has  acted  on 
application  or  of  its  own  motion.  Such 
application,  when  made  by  petition  to  the 
Court  and  refused,  will  be  entered  in  the 
same  column  as  appeals  rejected.  When  the 
record  has  been  called  for,  but  the  procced- 
^ings  have  not  been  referred  for  the  orders  of 
the  High  Court,  the  case  will  be  entered 
with  orders  affirmed.  When  such  reference 
has  been  nKide,  the  case  will  appear  under 
"  orders  reversed.'' 

Nos.  Ill,  IV.,  and  V.,  will  be  submitted  1 

in   IV  &v  1  ii    ^^^^^'"   ^  ^^^^  *^^^^  *^®  ' 
delivery  stkteniint^s.     ^Jo^e    of  each    Sessions. 

Nos.  IV.  and  V.  are  the  , 
.same  as  the  present  returns  bearing  those 
Nos.  , 

No.  III.  is  designed  to  exhibit  the 
results  of  one  Sessions  at  a  single  view.  In 
it  will  be  shown  the  cases  of  all  accused 
persons  who  were  in  jail  or  on  bail  at  the 
commencement  of  the  Sessions,  awaiting 
trial  before  the  Court  of  Sesr.ipn,  and  the 
mode  in  which  each  case  and  person  was 
disposed  of. 

The  High  Court  has  reason  to  believe 
that  trials  are  sometimes  too  lightly  post- 
poned.    It  cannot  be  too  often  pointed  out 


that  a  further  detention  of  an  accused  per- 
son in  jail  for  perhaps  two  months  is  in 
itself  no  trivial  infliction,  and  is  only  justi- 
fied when  there  is  apparently  a  good  case 
against  the  prisoners,  and  when  the  Judge 
is  satisfied  that,  for  the  ends  of  justice,  it  is 
necessary  to  postpone  the  trial. 

The  High  Court,  therefore,  directs  that  at 
each  periodical  Session  all  persons  awaiting 
trial  be  brought  before  the  Judge  in  open 
Court,  and  if  the  Government  Prosecutor 
should  not  be  prepared  to  go  to  trial  in  any 
particular  case,  that  he  should  be  required 
to  show  cause,  properly  supported,  why  the 
accused  should  not  be  acquitted  and  released, 
the  accused  himself  being  also  heard  in 
answer  to  such  cause  shown.  When  any 
trial  is  postponed,  the  ground  of  postpone- 
ment is  to  be  shorllv  staled  in  the  column 
of  **  remarks  "  in  statement  No.  III. 

Offences  are  to  be  stated  as  concisely  as 
possible,  with  the  Section  of  the  Indian  Penal 
Code  (or  other  law)  applicable,  in  the  form 
given. 

When  solitary  confinement  is  awarded,  the 
fact  (specifying  the  period)  is  to  be  stated  in 
red  ink  in  the  column  of  remarks  opposite 
the  name  of  the  prisoner  so  sentenced. 

A  sentence  passed  in  addition  to  any  other 
sentence  in  a  different  case  passed  at  the 
same  Sessions,  or  one  which  is  to  take  effect 
on  the  expiration  of  another  sentence  which 
the  prisoner  may  be  undergoing,  is  to  be 
similarly  indicated. 

Cases  will  be  entered  in  the  order  of  trial, 
so  as  to  enable  the  Judge's  clerk  to  place 
each  case  in  the  statement  at  the  conclusion 
of  the  trial. 

The   smaller  form  given  on  the  reverse 

side  of  this  statement  is 

^^^  intended     to     show    the 

number  of  witnesses  and  others  who  have 
come  before  the  (^ourt  at  each  Sessions  and 
the  time  occupied  in  disposing  of  the  cases 
collectively. 

The  existing  rule,  under  which  in  all  dis- 
tricts the  Sessions  are  to  be  held  in  each 
alternate  month,  is  abrogated,  and  the 
number  of  Sessions  and  the  time  of  holding 
them  will  now  be  left  to  the  discretion  of 
each  Sessions  Judge  to  be  determined  ac- 
cording to  the  varying  circumstances  of  his 
district  and  the  state  of  business  therein. 

t 
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The  Judge  will,  accordingly,  in  the  first 
week  of  December  in  each  year,  fix  the  num- 
ber of  Sessions  to  be  held  in  the  year  foUow- 
ing  and  the  dates  on  which  respectively  they 
are  to  begin  (the  number  varying  with  the 
estimated  or  average  number  of  trials,  and 
not  being  less  than  six  or  more  than  ten  in 
each  year),  and  the  Magistrate  of  the  District, 
in  communication  with  all  the  Subordinate 
Magistrates  who  exercise  the  power  of  com- 
mitting to  the  Sessions,  and  obtaining  from 
them  the  particulars  of  all  cases  committed 
by  them,  will  prepare  and  submit  to  the 
Zillah  Judge,  two  days  before  the  com- 
mencement of  each  Sessions,  a  calendar  of 
all  such  cases  in  the  form  annexed,  which 
will  be  the  basis  of  the  Sessions  Judge's 
calendar  (statement  No.  III.). 

The  document  now  misnamed  a  calendar 
will  be  discontinued,  and  the  names  of  the 
witnesses  should  be  placed  on  the  back  of 
the  charge-sheet.  The  observations  or  judg- 
ment of  the  Magistrate  in  committing  the 
prisoner  will  always  go  up  in  original  with 
the  record,  where,  with  the  original  deposi- 
tions,  they  should   be   read   by   the  Judge 

before  the  trial.  Abstracts  of  the  evidence 
are  considered  unnecessary,  and  they  are  at 
times  misleading. 


Whenever  a  commitment  is  made,  inti- 
mation will  be  immediately  given  to  the 
Court  of  Session,  through  the  Magistrate  of 
the  District,  by  a  letter  in  the  annexed  form. 
It  will  be  unnecessary  for  the  Court  of 
Session  to  send  any  answer  fixing  a  date  for 
the  trial.  But  the  Judge  will  be  guided  by 
the  information  which  he  thus  receives  in 
estimating  the  time  which  it  will  be  necessary 
to  devote  to  the  Criminal  Sessions,  and 
consequently  at  what  period  he  will  be  able 
to  take  up  civil  business  thereafter. 

Prosecutors  and  witnesses  will  be  bound 
I  over  to  appear  '*  at  the  next  Criminal    Ses- 


sions commencing  on 


>> 


But  it  will  be  the  duty  of  the  Magistrate 
in  order  to  prevent  hardship  and  unneces- 
sary detention  to  such  persons,  so  to  arrange 
the  coming  on  of  cases  before  the  Court  of 
Session  that  such  parties  may  not  be  brought 
from  their  homes  to  the  Sudder  Station  be- 
fore they  are  actually  required,  and  that 
they  should  have  written  notice  of  the 
;  specific  dale  on  which  their  attendance  will 
be  necessary,  and  it  should  be  carefully 
explained  that  failure  to  attend  '^k  be 
severely  dealt  with. 


The   Magistrates    will   be   careful   to  ar- ' 
range  their  commitments  with  a  view  to  the  ;      The  direftions  herein  contained  for  com- 
trials  taking  place   at  the  earliest  or  next  j  milting  Magistrates  are  to  be  obsemd  so  far 
ensuing  Session,  in  order  to  avoid  the  need-  ]  as  they  are  applicable  by  Civil  Courts  and 
less  detention  of  accused  persons  for  pro-  ;  other  authorities  committing  persons  for  trial 

I 
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II.  Quarterly. 


I.  A    general    abstract    of    the    business 
J   Q         ,  which  has  come  in  each 

^ua  e  y.  quarter  before  the  Court 

of  Session  in  its  appellate  or  superin- 
tending capacity.  In  this  statement  it  is  in- 
tended that  appeals  and  applications  of  every 
kind  made  to  the  Court  of  Session  should  be 
exhibited.  The  form  is  so  simple  as  to  re- 
quire no  explanation. 

II.  This  statement,  which  is  to  accom- 
pany No.  I.,  will  exhibit 
the     result      of    appeals 

and  applications  under  Section  434  in 
detail,  showing  how  the  decisions  and  orders 
of  each  Magisterial  Officer  have  been  affected. 
This  form  is  also  exceedingly  simple.  Ap- 
peals in  criminal  trials  include  such  appeals 
under  Section  409,  Code  of  Criminal  Proce- 
dure, and  also  under  Section  410.  Appeals 
in  other  cases  include  appeals  against  orders 
to  give  security  for  good  behaviour  and  any 
appeals  allowed  by  law  against  orders  not 
being  convictions  in  criminal  trials.  Appli- 
cations and  requisitions  under  Section  434 
have  been  entered  under  a  separate  head, 
because  it  has  been  thought  expedient  that 
the  extent  to  which  this  provision  of  the  law 
has  been  resorted  to  should  be  recorded, 
whether  the  Court  of  Session  has  acted  on 
application  or  of  its  own  motion.  Such 
application,  when  made  by  petition  to  the 
Court  and  refused,  will  be  entered  in  the 
same  column  as  appeals  rejected.  When  the 
record  has  been  called  for,  but  the  proceed- 
^ings  have  not  been  referred  for  the  orders  of 
the  High  Court,  the  case  will  be  entered 
with  orders  affirmed.  When  such  reference 
has  been  made,  the  case  will  appear  under 
**  orders  reversed.'' 


Nos.  III.,  IV.,  and  V.,  will  be  submitted  \ 
1ft    iw    o  xr  1  •,     ^^'ithin    a   week  after  the 

in.,  IV.,  &V.  Jail      pi^cje     ^f    c.exch     Sf^ccionQ 
delivery  statements.      ^J°^^  ,?;    CaCn     sessions.  , 

Nos.  IV.  and  V.  are  the  . 
same  as  the  present  returns  bearing  those 
Nos. 

No.  III.  is  designed  to  exhibit  the  ' 
results  of  one  Sessions  at  a  single  view.  In  ; 
it  will  be  shown  the  cases  of  all  accused 
persons  who  were  in  jail  or  on  bail  at  the 
commencement  of  the  Sessions,  awaiting 
trial  before  the  Court  of  Sesr.ipn,  and  the 
mode  in  which  each  case  and  person  was 
disposed  of. 

The    High   Court   has   reason   to  believe 
that  trials   are   sometimes   too   lightly  post-  ' 
poned.     It  cannot  be  too  often  pointed  out  i 


that  a  further  detention  of  an  accused  per- 
son in  jail  for  perhaps  two  months  is  in 
itself  no  trivial  infliction,  and  is  only  justi- 
fied when  there  is  apparently  a  good  case 
against  the  prisoners,  and  when  the  Judge 
is  satisfied  that,  for  the  ends  of  justice,  it  is 
necessary  to  postpone  the  trial. 

The  High  Court,  therefore,  directs  that  at 
each  periodical  Session  all  persons  awaiting 
trial  be  brought  before  the  Judge  in  open 
Court,  and  if  the  Government  Prosecutor 
should  not  be  prepared  to  go  to  trial  in  any 
particular  case,  that  he  should  be  required 
to  show  cause,  properly  supported,  why  the 
accused  should  not  be  acquitted  and  released, 
the  accused  himself  being  also  heard  in 
answer  to  such  cause  shown.  When  any 
trial  is  postponed,  the  ground  of  postpone- 
ment is  to  be  shortly  stated  in  the  column 
of  "  remarks  "  in  statement  No.  HI. 

Offences  are  to  be  stated  as  concisely  as 
possible,  with  the  Section  of  the  Indian  Penal 
Code  (or  other  law)  applicable,  in  the  form 
given. 

When  solitary  confinement  is  awarded,  the 
fact  (specifying  the  period)  is  to  be  stated  in 
red  ink  in  the  column  of  remarks  opposite 
the  name  of  the  prisoner  so  sentenced. 

A  sentence  passed  in  addition  to  any  other 
sentence  in  a  different  case  passed  at  the 
same  Sessions,  or  one  which  is  to  take  effect 
on  the  expiration  of  another  sentence  which 
the  prisoner  may  be  undergoing,  is  to  be 
similarly  indicated. 

Cases  will  be  entered  in  the  order  of  trial, 
so  as  to  enable  the  Judge's  clerk  to  place 
each  case  in  the  statement  at  the  conclusion 
of  the  trial. 

The   smaller  form  given  on  the  reverse 

side  of  this  statement  is 

^^'''"*  intended     to     show    the 

number  of  witnesses  and  others  who  have 
come  before  the  Court  at  each  Sessions  and 
the  time  occupied  in  disposing  of  the  cases 
collectively. 

The  existing  rule,  under  which  in  all  dis- 
tricts the  Sessions  are  to  be  held  in  each 
alternate  month,  is  abrogated,  and  the 
number  of  Sessions  and  the  time  of  holding 
them  will  now  be  left  to  the  discretion  of 
each  Sessions  Judge  to  be  determined  ac- 
cording to  the  varying  circumstances  of  his 
district  and  the  state  of  business  therein. 
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The  Judge  will,  accordingly,  in  ihe  first  Whenever  a  commitment  is  made,  inti- 
week  of  December  in  each  year,  fix  the  num-  ,  mation  will  be  immediately  given  to  the 
ber  of  Sessions  to  be  held  in  the  year  follow-  Court  of  Session,  through  the  Magistrate  of 
ing  and  the  dates  on  which  respectively  they  I  the  District,  by  a  letter  in  the  annexed  form, 
are  to  begin  (the  number  varying  with  the  |  It  will  be  unnecessary  for  the  Court  of 
estimated  or  average  number  of  trials,  and  '  Session  to  send  any  answer  fixing  a  date  for 
not  being  less  than  six  or  more  than  ten  in  I  the  trial.  But  the  Judge  will  be  guided  by 
each  year),  and  the  M  igistrate  of  the  District,  the  information  which  he  thus  receives  in 
in  communication  with  all  the  Subordinate  estimating  the  time  which  it  will  be  necessary 
Magistrates  who  exercise  the  power  of  com-  to  devote  to  the  Criminal  Sessions,  and 
mitting  to  the  Sessions,  and  obtaining  from  !  consequently  at  what  period  he  will  be  able 
them  the  particulars  of  all  cases  committed  |  to  take  up  civil  business  thereafter. 
by  them,  will   prepare   and   submit   to  the 

Zillah  Judge,   two   days   before    the    com-  ;      prosecutors  and  witnesses  will  be  bound 
mcncement  of  each  Sessions,  a  calendar  of  j  ^^.^^  ^^  ^^^^^^^  ..^^  ^^^  ^^^^  Criminal    Ses- 
all  such  cases  in  the  form  annexed,  which  |  ^.^^^  commencing  on 
will  be  the   basis  of  the   Sessions   Judge's 

calendar  (statement  No.  III.).  .     ,, 

I      But  it  will  be  the  duty  of  the  Magistrate 

The  document  now  misnamed  a  calendar  -  in  order  to  prevent  hardship  and  unneces- 

will  be  discontinued,  and  the  names  of  the  j  sary  detention  to  such  persons,  so  to  arrange 

I  % 

witnesses  should  be  placed  on  the  back  of  I  ihe  coming  on  of  cases  before  the  Court  of 
the  charge-sheet.  The  observations  or  judg-  |  Session  that  such  parties  may  not  be  brought 
ment  of  the  Magistrate  in  committing  the  .  from  their  homes  to  the  Sudder  Station  be- 
prisoner  will  always  go  up  in  original  with  j  fore  they  are  actually  required,  and  that 
Ihe  record,  where,  with  the  original  deposi-  |  they  should  have  written  notice  of  the 
tions,  they  should  be  read  by  the  Judge  j  specific  date  on  which  their  attendance  will 
before  the  trial.  Abstracts  of  the  evidence  be  necessary,  and  it  should  be  carefully 
are  considered  unnecessary,  and  they  are  at  explained  that  failure  to  attend  Ytfii  be 
times  misleading.  '  severely  dealt  with. 

The  Magistrates    will   be  careful   to  ar-  ; 
range  their  commitments  with  a  view  to  the  ,      The  direftions  herein  contained  for  corn- 
trials  taking  place   at  the  earliest  or  next  i  mitting  Magistrates  are  to  be  obsen-ed  so  far 
ensuing  Session,  in  order  to  avoid  the  need-  ,  as  they  are  applicable  by  Civil  Courts  and 
less  detention  of  accused  persons  for  pro-    other  authorities  committing  persons  for  trial 

longed  periods.  at  the  Sessions. 
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The  rules  now   communicated    will   lake        Form  of  letter  to  he  sent  hy    Committing 

Officers  through  the  Magistrate  of  the  Dis^ 


effect  from  ihc  ist  July  next,  and  the  Zillah 
Judges  will  be  good  enough  to  fix  the 
Sessions  for   the   latter  half  of  the  year  in 


trict  to  the  Judge, 

From 

Magistrate  of 
To 

The  Sessions  Judge  of 


the  first  week  of  June.      All  such  arrange-  i      ^ir-I  beg  to  report  that  I  have  this  day 


ments  for  the  Sessions  (both  on  the  present 
occasion  and  afterwards  yearly)  are  to  be 
immediately  reported  to  this  Court  for  ap- 
proval, but  may  be  carried  out,  unless  the 

disapproval  of  the  Court  be  communicated. 


committed  to  take  his  trial  before  the  Court 
^  of  Session  the  person  named  in  the  margin 
on  the  charge  specified  below. 

I  have,  &c., 

A.  B., 

Magistrate  (as  the  case  may  be). 
Charges, 

I. 

2. 


(Form  of  District  Magistrate's  Calendar.)   ' 
Calendar  of  accused  persons  for  trial  before  the  Court  of  Session. 

Sessions  of 


1 86 


No.  of 
case. 


Committing 
Officer. 


No.  and  Name 
of  accused. 


Charges  and 
Section, I. P.C. 


Date  of    '^''"'    ofapprchen. 


Date  of 


offence,    f""  "^  «??«»'""•*  commitment, 
to  summons. 


In  Jail  or 
on  Bail. 
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Modifies  Circular  No.  94,  dated  6th  May  1862,     the  High  Court  from  the  sentence  or  order 
regarding  the  transmission  of  appeal-records.     |  ^^  ^  g^^^.^^^  ^^  j^^^  ^^^  ^^^^^^  ^j^^„  ^^  ^^^_ 


CIRCULAR  No.  5. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William   iu  BengaL 
Jo  all  Sessions  Judges  and  Magistrates, 
dated  Calcutta,  the  28th  May  1868, 

(Criminal  Side.) 

Present:  * 

The  Hon'ble  Sir  Barnes  Peacock,  A7., 
Chief  Justice,  and  the  Hon'ble  G.  Loch, 
H.  V.  Bayley,  L.  S.  Jackson,  and  A.  G. 
Macpherson,  Judges. 

Ix  modification  of  Circular  Order  No.  94, 
dated  the  6th  May  1862,  the  Court  direct 
that,  as  a  general  rule,  in  cases  of  appeal  to 


warded  to  the  High  Court  by  the  Sessions 
Judge  immediately  on  receipt  of  the  notice 
of  appeal  directed  to  be  forwarded  to  him 
by  Circular  Order  No.  9,  dated  7th  August. 
1867.* 

But  whenever  from  any  cause  public  in- 
convenience would  arise  from  the  transmis- 
sion of  the  original  record,  the  Judge  will 
forward,  in  the  first  instance,  a  certified  copy 
of  his  reasons  (Section  429,  Code  of  Crimi- 
nal Procedure)  for  making  or  passing  such 
sentence  or  order,  stating,  at  the  same  time, 
why  the  original  record  has  not  been  im- 
mediately sent. 


•  See  S  W.  R.,  Criminal  Circulars,  p.  7. 
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IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  i6ih  December  1867. 

Present : 

The  i\Iaster  of  ihe  Rolls,  Sir  James  W. 
Colvile,  Sir  Edward  Vaughan  Williams, 
Sir  Richard  Torin  Kindersley,  and  Sir 
Lawrence  Peel. 

Hindoo  will — Construction — Accumulation — 

Surplus  profits. 

On  appeal  from  the  late  Supreme 
Court  at  Calcutta. 

Pr^nkisto  Ch under  and  others 

versus 

Sreemutty  Bamasoondery  Dassee  and  another. 

• 

Principle  of  construction  of  the  will  of  a  Hindoo. 

The  meaning  of'the  testator  is  to  be  ascertained  by 
the  words  which  he  has  made  use  of,  having^  reg^ard  to 
the  laws  which  prevail  in  India  relative  to  these  sub- 
jects. 

A  testator  directed  his  sons,  usingr  the  words  **  livinnr 
jointly  in  respect  of  food/'  to  take  care  of  and  Iook 
after  his  property,  moveable  and  immoveable,  and 
carry  on  his  tradinj(  business.  Helu  that  this  interest 
is  not  accurately  represented  by  the  words  joint- estate 
in  England,  nor  is  it  analogous  to  the  case  of  a  testator 
in  England  who  gives  property  to  executors  for  the 
purpose  of  carrying  on  his  trade,  but  is  more  analogous 
to  the  tenancy  in  common  which  prevails  in  England. 

The  will  also  directed  that,  on  the  death  of  a  son,  if 
that  son  died  leaving  a  son,  the  share  of  that  son  was 
to  go  to  that  son's  son,  and  if  the  son  dyine  left  no  son, 
that  the  share  should  go  to  the  survivors.  liCLU  that  the 
share  of  profits  made  during  the  joint-lives  of  the  sons, 
which  belonged  to  the  deceased  son,  goes  over  to  the  other 
sons  of  the  testator  as  they  would  go  according  to  law,  as 
from  a  consideration  of  the  various  terms  of  the  will 
itself,  there  was  an  absence  of  all  directions  on  the  part  of 
the  testator  to  accumulate  the  profits,  or  to  dispose  of  the 
profits  which  were  the  property  of  the  son. 

Their  Ix)rdships  are  of  opinion  that  the 
decree  of  the  Court  of  Supreme  Judicature 
at  Calcutta  is  correct.  It  is  a  question 
upon  the  construction  of  the  will,  and  the 
meaning  of  the  testator  is  to  be  ascertained 
by  the  words  which  he  has  made  use  of, 
having  regard  to  the  laws  which  prevail  in 
India  relative  to  these  subjects. 

It  is  important,  in  the  first  place,  to  con- 
sider what  is  the  nature  of  the  interest 
which  he  has  given  to  his  sons.  He  has 
directed  his  sons,  using  the  wgrds,  '*  living 
jointly  in  respect  of  food,"  to  take  care  of 
and  look  after  his  property,  moveable  and 
immoveable,  and  carry  on  his  trading  busi- 
ness. It  is  to  be  observed  that  this  interest 
is  not  accurately  represented  by  the  words 
joint-estate     in    England,     for    if    he    had 


given  the  property  simply  to  the  sons  with 
no  further  direction  than    that  ihev  should 

m 

live  jointly  in  respect  of  food,  and  one  of 
the  sons  had  died,  his  share,  with  all  the  ac- 
cretions, would  have  gone  to  his  heir,  to 
the  person  who  was  entitled  to  inherit  ac- 
cording to  the  Hindu  law,  so  that,  in  point 
of  fact,  the  interest  was,  as  regards  succes- 
sion, more  analogous  to  the  tenancy  in  com- 
mon which  prevails  in  England.  It  is  also 
proper  to  observe  that  no  analogy  exists  be- 
tween the  present  case  and  that  to  which  it 
was  endeavoured  to  be  iikenevi,  viz.y  where  a 
testator  in  England  has  given  the  uroperty 
to  executors  for  the  purpose  of  carrying  on 
his  trade,  in  which  case  a  trust  is 
imposed  upon  the  executors,  who  take 
no  beneficial  interest  in  it,  and  the 
question  is,  how  the  profits  of  that  trade 
are  to  be  divided  amongst  the  persons  who 
are  pointed  out  by  the  testator.  It  is,  there- 
fore, in  this  case  important  to  observe  whe- 
ther the  testator  has  pointed  out  in  his  will 
how  the  share  of  his  property  is  to  go, 
upon  the  death  of  any  one  of  his  sons,  and 
also  how  far  that  direction  extends.  Accord- 
ing to  the  will,  if  one  of  the  sons  had 
died,  leaving  a  son,  the  share  of  the  son  so  dy- 
ing would  have  gone  to  his  son,  or,  in  other 
words,  the  grandson  of  the  testator.  It  is 
only  in  the  event  of  his  son  not  leaving  af 
son  that  the  testator  has  directed  that  the 
share  shall  go  to  the  survivors.  This  is  of 
the  more  importance,  beciuse  their  Lord- 
ships are  of  opiiiion  that  this  construction 
is  not  lightly  to  be  inferred,  but  that  it  is 
necessary  that  the  testator  should  express 
distinctly  what  his  intention  is.  This  they 
think  that  he  has  done.  It  was  argued 
that  a  considerable  distinction  existed  be- 
tween this  case  and  the  case  in*  6th  Moore, 
because  in  that  case  one-fifth  was  given  to 
each  son,  and  if  one  died,  the  fifth  was  given 
over;  but  their  Lordships  are  of  opinion 
that  the  effect  of  this  will  is  to  direct  that 
the  share  which  each  son  took,  and  which 
would  have  gone  to  his  heirs  according  to  the 
Hindoo  law,  was,  in  the  case  of  any  one  of 
his  sons  leaving  no  son,  directed  to  go  to 
the  other  sons,  if  not  in  express  words,  still 

•  Sreemutty  Soorjeemoney  Dassee,  Appellant,  vs. 
Denobundoo  Mullick  and  otners,Reiipundeuts,  6  Moore, 
page  52O ;  and  4  W.  K.,  page  1 14. 
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by  a  necessary  inference  to  be  drawn  from 
the  expressions  used  by  him,  and  this  is, 
indeed,  the  contention  of  the  respondents, 
and  was  so  held  in  the  Court  below,  from 
which  decision  the  appellants  have  not  ap- 
pealed. The  question  is,  whether  the  share 
of  profits  made  during  the  joint-lives  of  the 
sons,  which  belonged  to  the  deceased  son, 
follows  his* share  of  the  capital,  and  goes  over 
to  the  other  sons.  In  the  first  place, 
it  is  to  be  observed  that  the  testator  has 
given  no  direction  to  accumulate ;  it  remains, 
therefore,  to  be  seen  whether  the  'Court  can 
find,  from  the  words  of  the  will,  as  Counsel 
argued,  an  irresistible  inference  that  such 
was  the  intention  of  the  testator.  This  is 
the  more  important,  because  in  the 
case*  in  the  8ih  Moore,  which  is  relied 
upon  as  governing  this  case,  there  is 
an  express  direction  to  accumulate.  It 
was  there  directed  that  the  surplus  was 
to  be  added  to  the  capital.  There  is  an 
absence  of  that  in  this  Ccise.  It  is  admit- 
ted that  the  testatDr  could  not  dispose  of  the 
property  of  his  son,  or  prevent  the  heir  of 
the  son  from  inheriiing  his  property ;  there- 
fore the  only  question  here  is,  whether  the 
testator  has  directed  the  accumulations  of 
the  properly  to  be  added  to,  and  made  part 
of,  his  own  property,  because,  if  he  has  not, 
it  was  the  property  of  the  son,  and  the  tes- 
tator had  no  power  of  disposing  of  it. 

In  this  view  of  the  case,  their  Lordships 
think  that  this  will,  on  whichever  trans- 
lation it  is  taken,  shows  an  absence  of  any 
•  direction  to  accumulate.  The  first  direc- 
tion is,  that  the  sons  should  live  joint  in 
respect  of  food,  and  that  they  should  carry 
on  the  trading  business,  and  so  forth.  If 
the  will  had  stopped  there,  the  only  result 
would  have  been  that,  upon  the  death  of 
this  son,  his  heir  would  have  taken  his  share 
in  the  business  ;  but  the  will  goes  on  to 
give  a  direction  that,  shouli  the  sons  dis- 
agree, then,  after  making  certain  directions 
as  to  the  application  of  the  income,  the  sur- 
plus was  to  be  partitioned  equally  amongst 
them.  That  is  directly  opposed  to  any 
accumulation.  Nor  does  the  testator  give 
any  direction  whatever  in  respect  to  what 
is  to  be  done  with  the  profits  before  they 
disagree  and  separate.  It  would  follow, 
therefore,  if  the  will  ended  there,  that  the 
profits  arising  from  the  business  would  be 
the  separate  property  of  each  of  the  five 
sons  in  fifths,  after  they  had    provided  for 


♦  Sonaluti  Bysack,  Appellant,  -vs.  Sreeinutty  luir«rut 
boonduice  Dassec,  Respondent,  8  Moore,  p.  66. 


the  carrying  on  of  the  business.  We 
find  nothing  in  the  subsequent  parts  of  the 
will  which  interferes  with  thar.  The 
second  Section  is  the  only  part  of  the  will 
which  relates  to  this  subject.  The  testator 
there  directs  that,  if  any  of  the  sons  should 
die  without  a  son,  then  that  the  daughters 
of  that  son  should  receive  Rupees  loo,  and 
his  widowed  wife,  if  she  lived,  being  in- 
cluded as  a  member  of  the  familv,  should 
receive  the  expenses  of  britoneoniy  and  the 
other  religious  acts  and  ceremonies  which 
she  should  perform.  Then  he  directs  what 
is  to  be  done,  "if  ungovernable,  and  not 
living  in  my  house,  she  should  go  and 
live  elsewhere,  or  not  wish  to  live  in 
the  family,  then  she  shall  receive  Rupees 
2,000."  Besides  this,  he  directs  that  "  she 
shall  not  be  able  to  make  any  demand  or 
claim  on  any  moveable  and  immoveable  pro- 
perty,, trading  business,  and  estate,  *S:c., 
upon  the  allegation  of  her  husband's  proper 
share;"  that  is  to  say,  she  is  not  to  be  at 
liberty  to  make  any  claim  or  demand  upon 
the  moveable  or  immoveable  property  of  the 
testator,  and  there  ii  stops.  This  brings  it 
round  exactly  to  the  same  question,  uheiher 
the  testator  ha?,  in  fact,  by  these  words  dis- 
posed of  anything  more  than  the  capital  of 
the  fund.  The  words  he  uses  are :  *•  my 
moveable  and  immoveable  properly,  trading 
business,  and  estate,  c^c,  upon  the  allega- 
tion of  her  husband's  proper  share,"  thai  is 
his  share  of  the  testator's  property,  that  is 
the  one-fifth  of  the  trading  business,  which 
the  testator  had  given  to  him.  If  their 
Lordships  are  right  in  coming  to  the  conclu- 
sion that  the  testator  has  said  nothing  about 
what  is  to  be  done  with  the  profits  of  the 
business,  and  has  made  no  direction  to  accu- 
mulate, it  necessarily  follows  that  those  pro- 
fits being  to  each  of  the  sons  in  fifth-?,  and 
accordingly  would  be  divided  as  such,  and 
therefore,  upon  the  true  construction  of  the 
will,  their  Lordships  are  of  opinion  that 
the  testator  has  not  attempted  to  dispo.^e  of 
these  profits,  which  are  the  property  of  the 
son ;  if  he  had,  a  question  might  have 
arisen  whether  such  a  direction  could  have 
been  a  valid  one  or  not,  but  their  Lordships 
are  of  opinion,  upon  a  fair  construction  of 
the  words  he  has  used,  that  it  was  his  inten- 
tion not  to  touch  the  quesiipn  of  profits, 
but  to  leave  them  to  go  as  they  would  go. 
according  to  law,  in  case  there  was  no  dis- 
agreement between  the  sons,  the  result  of 
which  would  be  that  each  would  lake  a 
fifth  of  the  surplus  profits,  that  this  fifth 
would   be  the  property  of  each  son,  aod 
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would  go  to  his  heirs,  exactly  in  the  same 
manner  as  any  other  property  that  he 
might  have  acquired.  It  will  be  obvious 
that,  if  the  son  had  taken  his  share  of  the 
profits,  and  invested  it  in  the  purchase  of 
any  other  property,  no  question  could  have 
arisen.  It  is  a  fair  inference  also  that  the 
view  that  he  took  in  case  they  disagreed, 
viz.,  that  they  should  divide  the  surplus 
profit,  is  a  sort  of  guide  for  what  he  in- 
tended they  should  do  in  case  they  did  not 
disagree  at  all. 

Their  Lordships  also  think  that  this 
case  is  exceedingly  close  upon  the  case 
in  6th  Moore,  and,  although  they  would 
reluctantly  allow  in  the  construction  of  a 
will  the  construction  of  one  will  to  be  an 
imperative  guide  for  the  construction  of 
another,  where  the  expressions  were  not 
identical,  still  they  think  that  the  prineiples 
laid  down  in  that  case  govern  the  present ;  and 
they  concur  with  the  observations  made  by 
Sir  Barnes  Peacock  in  delivering  judgment, 
that  the  testator  has  not  attempted  to  dis- 
pose of,  and,  if  he  had,  could  not  effectually 
have  disposed  of,  the  property  of  his  son. 

There  is  another  point  relative  to  the  pro- 
perty of  the  partnership,  consisting  of  Com- 
pany's paper.  The  facts  of  the  case  ap- 
pear to  be  these :  the  partnership -assets 
consisted  in  part  of  Company's  paper,  which 
were  taken  in  the  name  of  the  deceased  son, 
or  in  his  name  jointly  with  the  names  of 
the  other  brothers,  and  it  was  necessary  that 
they  should  be  indorsed.  The  result  was 
that  he  indorsed  the  bills  in  blank,  and  gave 
them  to  his  brothers.  This  was,  in  their 
Lordships'  opinion,  a  mere  ordinary  part- 
nership-transaction for  the  purpose  of  en- 
abling the  partners  to  realize  part  of  the 
assets  of  the  partnership,  which  would  not 
affect  the  right  that  each  son  had  to  his 
share  of  the  profits,  not  giving  to  the  son> 
who  has  died,  the  exclusive  right  to  the 
Company's  paper,  which  he  so  indorsed, 
though  taken  in  his  name  alone,  but  only 
making  it  a  part  of  the  assets  of  the 
partnership,  in  which  he  would  be  entitled 
to  his  share  after  the  expenses  of  partner- 
ship were  duly  discharged. 

Their  Lordships,  therefore,  will  humbly 
recommend  Her  Majesty  that  the  decision 
Vol.  IX. 


of    the    Supreme    Court  of    Judicature    in 
Calcutta  be  affirmed  with  costs. 


The  jolh  December  1867. 

Present: 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir 
Edward  Vaughan  Williams,  Sir  Richard 
T.  Kindersley,  and  Sir  Lawrence  Peel. 

Jurisdiction— Under-tenants— The  term'  *'pot- 
tah*'  in  Act  X.— Hereditary  and  transfer- 
able tenures— Evidence — Section  15,  Act  X., 
1859. 

On  Appeal  from  the  High  Court  at  Calcutta. 
Baboo  Dhunput  Singh  and  others 


versus 


Gooman  Singh  and  others. 

Tenants  intcrmedUite  between  proprieter  and  ryots 
are  subject  to  the  jurisdiction  of  the  CoUector  under  Act 
X.  of  1859,  which  contemplates  under-tenants  as  distinct 
from  ryots,  and  contains  provisions  relating  to  both 
classes. 

« 

A  potiah  must  not,  prima  facie,  be  assumed  to  g^ivc  a 
hereditary  interest,  though  it  contains  no  words  of  in- 
heriUnce;  "pottah,"  as  used  in  Act  X.,  1859,  being  a 
generic  term,  which  embraces  every  kind  of  engagement 
between  a  zemindar  and  his  under-tenants  or  ryots. 

Where  proof  exists  of  tong  uninterrupted  enjoyment 
of  a  tenure,  accompanied  by  recognition  of  its  hereditary 
and  transferable  character,  it  is  sufHcient  to  supply  the 
want  of  the  words  "  from  generation  to  generation  "  in 
the  pottah,  and  the  tenant  cannot  be  dispossessed  by  his 
superioft 
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Where  a  tenure  was  or  has  become  hereditary  and 
transferable,  and  the  rent  has  not  been  changed  from 
the  time  of  the  Perpetual  Settlement,  the  tenants  (being 
intermediate  between  proprietor  and  ryots)  are  protect- 
ed  from  enhancement  by  Section  15,  Act  X.,  1859. 

This  is  an  appeal  against  a  decree  dismiss- 
ing the  suit  brought  by  the  appellant  under 
Act  X.  of  1859,  ^^^  ^^^  enhancement  of 
the  rent  of  land  within  his  zemindary.  The 
argument  before  their  Lordships  raised  va- 
rious questions  of  some  perplexity  and  of 
real  public  importance,  but  the  facts  of  the 
case  are,  for  those  of  an  Indian  cause,  un- 
usually free  from  doubt. 

A  claim  to  enhance  rent  assumes  the  exist- 
ence of  some  right  of  occupation  in  the  de- 
fendants (the  actual  tenants),  and  of  a  right 
to  raise  the  rent  previously  paid  in  the  plaint- 
iff (the  zemindar).  The  appellant's  title  is 
thus  derived :  He  is  the  son  and  represent- 
ative of  Baboo  Pertab  Singh,  who,  in  1851, 
purchased  the  zemindary,  in  which  the  lands 
in  question  are  situate,  at  an  execution-sale. 
The  execution,  though  at  the  suit  of  Go- 
vernment, was  one  in  a  mere  civil  suit  for 
moneys,  and  accordingly  the  purchaser  ac- 
quired none  of  the  extraordinar}'  rights  of 
a  piu-chaser  at  a  sale  for  arrears  of  Govern- 
ment revenue.  He  took  merely  the  right, 
title,  and  interest  of  the  judgment-debtor, 
and  therefore  subject  to  whatever  subsisting 
interests  in  the  lands  had  been  effectually 
granted  or  created  by  any  former  zemindar. 

The  following  is  the  history  of'  the  re- 
spondent's occupation  :  In  1792,  shortly 
after  the  Decennial  Settlement  of  this  zemin- 
dary had  been  completed,  but  before  that 
settlement  had  been  declared  perpetual,  the 
then  zemindar  granted  the  lands  in  question 
to  one  Augham  Singh  at  an  annual  rent  of 
101  sicca  rupees,  under  a  potlah,  of  which 
the  terms  and  effect  will  hereafter  be  consi- 
dered. Augham  Singh  continued  to  pay  that 
rent,  without  variation,  up  to  the  time  of 
his  death,  which  took  place  in  1820;  and 
in  some  of  the  latest  of  the  zemindar's  re- 
ceipts or  acquittances,  which  have  been 
produced  in  evidence,  he  is  described  as 
mukurrur cedar.  After  his  death,  his  sons 
Pertab  Singh  and  Neerbhan  Singh  continued  to 
hold  the  lands  on  the  same  terms,  and  some 
of  the  zemindar's  receipts,  accepting  the 
same  rent  of  loi  sicca  rupees  from  Pertab 
Singh,  and  describing  him  as  mukurrureedar, 
are  also  in  evidence.    Pertab  Singh  died  on 


or  before  1838 ;  for,  in  the  proceeding  at  page 
20  of  the  record,  his  son  Gooman  Singh,  one 
of  the  present  respondents,  and  Neerbhan 
Singh,  are  described  as  the  then  occupants  ol 
the  lands 

That  proceeding  was  in  a  suit  broaght  by 
Government  for  the  resumption  and  assign- 
ment of  these  lands  which  failed  on  proof 
that  they  were  included  in  the  zemindary, 
of  which  the  revenue  had  been  permaneatlj 
settled  in  1793,  and  were,  therefore,  not  sub- 
ject to  any  claim  on  the  part  of  Govern- 
ment. The  zemindar  being  no  party  to  this 
proceeding,  it  is  material  only  as  showing 
that  the  title  on  which  the  respondents  now 
rely  was  openly  asserted  as  early  as  1838. 
Some  of  the  other  receipts  that  arc  In  evi- 
dence show  that  rent  for  the  years  1835, 
1836,  and  1837,  at  the  old  rate  of  loi  sicca 
rupees,  was  received  from  Gooman  Singh, 
and  m  these  also  he  is  described  as  muknr^ 
rureedar.  It  is  not,  however,  clear  that  these 
last-mentioned  receipts  were  granted  by  the 
zemindar  or  his  ofiicers.  It  seems  more  pro- 
bable that  they  were  granted  by  a- Receiver, 
who,  under  the  Court  of  Wards,  during  the 
minority  or  incapacity  of  the  zemindar,  or 
under  some  other  unexplained  circumstances, 
was  at  that  time  in  possession  of  the  zemin- 
dary. It  also  appears  that,  although  the 
rent  was  often  taken  from  one  member  of 
the  Singh  family,  as  shown  by  the  receipts, 
there  were  many  persons  of  that  family  be- 
neficially interested  in  the  lands;  Pertab 
Singh  having  left  five  sons,  besides  Gooman 
Singh,  and  Neerbhan  Singh  having  on  his 
death  left  two  sons,  Dabee  Singh  and  Akbur 
Singh.  And  from  one  of  the  documents  in 
evidence  in  the  cause,  it  appears  that  fees 
were  paid  by  the  two  last-named  persons  to, 
and  accepted  by,  the  Receiver  in  1845,  on  a 
mutation  of  names,  as  upon  the  devolution 
of  a  mukurruree  tenure. 

The  father  also  of  the  appellant  is  shown 
to  have  brought  in  1855  a  summary  suit 
for  the  recovery  of  one  year's  rent,  at  the 
rate  of  loi  sicca  rupees,  alleging  that  the 
lands  were  held  as  a  mukurruree  at  that  rent 
by  the  defendants  there  named. 

So  far  the  tenure,  whatever  was  its  nature, 
remained  in  the  Singh  family,  but  it  after- 
wards became  the  subject  of  transfer  by 
sale.  By  various  transactions,  partly  of 
voluntary  sale  and  purchase,  partly  of  pur- 
chase at  judicial  sales,  of  which  the  earliest 
is  in  1858,  the  respondent,  Muddun  Lall 
Doss,  had,  before  the  commencement  of  the 
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present  suit,  acquired  the  whole  interest  in 
the  tenure,  except  the  shares  (at  most  one- 
twelfth  each)  of  Gooman  Singh,  and  of  one 
of  his  brothers ;  and  it  is  staled  in  the  re- 
spondent's case  that  he  has  since  acquired  | 
the  last-mentioned  shares  also,  and  is  now  the  | 
only  person  interested  In  supporting  the  j 
decree  under  appeal.  The  result,  therefore, 
of  what  has  been  stated  is,  that,  at  the  time 
of  the  commencement  of  this  suit,  the  lands 
had  been  held  as  against  the  zemindar  at  one 
unvarying  rent  since  1792,  under  a  tenure 
originating  in  the  po//ah  of  that  year,  but 
treated  de  facto  as  a  hereditary  tenure,  and 
from  tinae  to  time  described  by  both  the 
zemindar  and  the  tenants  as  a  mukurrurec 
tenure ;  and  that,  as  such,  it  has  been  made 
the  subject  of  sale  and  transfer  to  the  know- 
ledge, and  with  the  assent,  of  the  zemindar, 
whO|  on  one  occasion,  bid  through  his  man- 
ager for  a  portion  of  it.  • 

The  first  proceeding  in  this  suit  was  ne- 
cessarily the  notice  which  the  13th  Section 
of  the  A6t  directs  to  be  served  on  the  under- 
tenant or  ryot  whose  rent  is  sought  to  be 
enhanced.  That  document  stated  that  the 
laidady  meaning  probably  the  rent-roll,  of 
the  lands  was  extremely  small ;  that  the  re- 
spondents had  produced  ''  no  reliable  docu- 
ment," showing  on  what  special  grounds  they 
occupied  them;  that,  with  a  view  to  settle 
the  rent,  the  lands  had  been  measured,  and 
were  found  to  consist  of  11)645  beegahs; 
and  that  the  rent  of  them,  according  to  the 
rate  paid  by  other  r}'0ts  cultivating  the  same 
kind  of  land,  would  amount  to  24,842 
rupees  10  annas  and  8  pies. 

And  the  plaint  founded  on  this  notice, 
accordingly,  claimed  the  sum  with  interest 
amounting  in  all  to  26,752  rupees  6  annas 
and  9  pies,  as  due  from  the  respondents  to 
the  appellant. 

"fhe  learned  Counsel  for  the  appellant 
have  argued  that  the  defence  set  up  by 
the  respondents  must  be  taken  to  be  that 
they  are  the  holders  of  a  mukurrurec  isicm- 
raree  tenure,  /'.  ^.,  a  hereditary  tenure  at 
a  fixed  rent,  under  the  poiiah  of  1792,  and 
that  they  must  stand  or  fall  according  as 
the  terms  of  that  instrument  establish  or  fail 
to  establish  such  a  title.  Their  Lordships 
cannot  accede  to  that  argument.  It  is  to 
be  observed  that  Act  X.  of  1859  (see  Sec- 
tion 59)  does  not  require  the  defendants 
to  put  in  any  written  pleading.  And  in 
their  Lordships'  opinion  the  fair  construction 
of  the  written  statement,  which,  under  the 


option  given  to  him,  the  respondent  Muddun 
Lall  did  put  in  is,  that,  under  all  the  circum- 
stances stated  above,  he  and  those  from  whom 
he  derives  title  must*  be  taken  to  have 
held  as  hereditary  mukurrur cedars,  which 
of  itself  would  be  an  answer  to  the  suit; 
and  that,  if  that  contention  could  not  be 
supported  "to  this  full  extent,  they  were  pro- 
tected against  an  enhancement  of  rent  by 
the  provisions  of  Act  X.  of  1859. 

The  respondents  have  been  successful  in 
every  stage  of  the  suit  in  the  Courts  below, 
but  the  several  decisions  in  their  favor 
have  proceeded  on  different  grounds.  The 
Collector  (the  Judge  of  first  instance),  in 
his  judgment  of  the  31st  of  March,  seems 
to  have  held  that,  though  the  poiiah  neither 
slated  the  amount  of  the  land,  nor  said  that 
it  was  to  be  held  for  ever  at  the  rate  fixed, 
the^  defendants  have  proved  that  they  have 
held  for  upwards  of  70  years  at  one  rate, 
and  that  the  plaintiff  had  totally  failed  to 
prove  that  his  proposed  enhancement  was 
a  fair  one,  or  at  a  rate  which  could  be  en- 
forced under  the  Act.  From  this  there  was 
an  appeal  to  the  High  Court.  The  petition 
of  appeal  treats  the  respondents  as  ryots; 
and  on  the  first  argument  in  the  Court, 
their  Counsel  argued  their  case  on  the  as- 
sumption that  they  were  properly  described 
as  ryots.  On  that  occasion,  the  Judge 
held  that  the  poiiah  did  not  in  its  terms 
confer  any  mukurrurec  title;  and  that 
the  statement  of  the  appellant's  father, 
and  the  receipts,  describing  the  tenants « 
as  viukurrur cedars,  would  not,  in  the 
absence  of  all  mukurrurec  title  in  the 
original  lease,  confer  such  a  title  or  form 
an  estoppel  to  the  appellant's  suit.  But 
they  also  held  that  the  law,  as  declared  by 
the  3rd  and  4ih  Sections  of  Act  X.  of  1859, 
conferred,  in  fact,  a  mukurrurec  title  on  all 
ryots  in  the  position  of  defendants  who 
held  lands  at  fixed  rents,  which  had  not 
been  changed  since  the  date  of  the  Perma- 
nent Settlement.  The  appellant  petitioned 
for  a  review  of  this  decision,  partly  on  the 
ground  afterwards  decided  against  him,  and 
now  abandoned,  as  to  what,  in  legal  contem- 
plation, is  the  date  of  the  Permanent  Settle- 
ment, and  partly  on  the  ground  that  the 
Court  had  proceeded  upon  the  provisions  of 
the  3rd  and  4th  Sections  of  the  Act,  which 
were  specifically  applicable  to  ryots  only, 
whereas  it  ought  to  have  proceeded  under 
the  15th  and  16th  Sections,  relating  to  per- 
sons possessing  a  transferable  interest  in  the 
land  intermediate  between  the  proprietor  of 
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the  estate  and  the  ryots»  such  as  the  defend- 
ants were ;  that  between  these  last-men- 
tioned Section.s  on  the  one  hand,  and  the 
3rd  and  4th  Sections,  on  the  other,  the  right 
may  be  dependent  on  the  conditions  of  a 
lease,  whereas,  under  the  latter,  it  would  be 
independent  of  the  conditions  of  any  lease ; 
and,  finally,  that  the  question  was  to  be  treat- 
ed, not  as  one  of  prescriptive  right,  but  as 
one  dependent  on  the  terms  of  the  poitah. 
The  High  Court,  on  this  final  hearing,  held 
that  the  defendants  were  not  ryots,  but  ten- 
ants intermediate  between  the  proprietor 
and  the  ryots ;  that  they  did  not  hold  under 
a  terminable  lease,  nor  under  the  poitah, 
which  did  not  in  any  way  refer  to  them,  but 
only  to  the  original  lessee ;  but  that,  inasmuch 
as  they  had  been  allowed  by  the  proprietors  to 
hold  the  tenure  without  any  poiiah  for  fifty 
years  and  ever  since  the  death  of  the  first 
lessee,  and  the  proprietors  had  by  their  acts 
admitted  the  tenure  to  be  transferable  and 
mukurruree,  i.  ^.,  permanent,  it  was  not  for 
the  Court,  sitting  as  a  Revenue  Court  under 
Act  X.  of  1859,  and  in  a  suit  for  rent,  to 
declare  the  tenure  neither  permanent  nor 
transferable;  and  that  the  respondents, 
holding  a  tenure  at  a  fixed  rent,  which  had 
not  been  changed  from  the  time  of  the  Per- 
manent Settlement,  were  protected  by  the 
15th  and  1 6th  Sections  of  the  Act  from  en- 
hancement. 

It  is  now  assumed  on  both  sides  that, 
whatever  was  the  interest  of  the  respondents 
in  these  lands,  they  were  not  ryots,  but 
•tenants  intermediate  between  the  proprietor 
and  the  ryots.  And  one  of  the  points  taken 
for  the  first  time  here  was  that,  that  being 
so,  they  were  not  subject  to  the  jurisdiction 
of  the  Collector  under  Act  X.  of  1859; 
that  this  tenure,  if  it  could  be  made  the 
subject  of  enhancement  of  rent  at  all,  could 
be  made  so  only  by  a  suit  in  the  Civil 
Court ;  and  for  examples  of  this  we  were 
referred  to  the  cases  of  the  Ranee  Surno- 
rapyee*  and  that  of  Gopaul  Lall  Thakoor,t 
which  are  both  reported  in  the  loth  Volume 
of  Moore's  Indian  Appeals. 

Their  Lordships  cannot  entertain  any 
doubt  of  the  jurisdiction  of  the  Courts 
below.  Both  the  cases  cited  were  tried 
before  Act  X.  of  1859  ^^s  passed.  That 
Act  throughout  contemplates  under-tenants 
as  distinct  frdm  ryots,  and  contains  provi- 
sions relating  to  both  classes.  And  their 
Lordships  think  that  the  S3rd  Section  of 

•  S'rt?  a  W.  R.,  P.  C.  Cases,  13. 
t  See  3  W.  R.,  P.  C.  Cases,  i. 


the  Ad,  by  which  exclusive  jurisdiction  is 
given  to  the  Collector  over  the  suits  therein 
mentioned,  embraces  such  a  suit  as  this, 
whether  it  be  treated  as  what  it  substan- 
tially is,  viz.y  "  a  suit  for  the  determination 
of  the  rate  of  rent  at  which  a  poUah  and 
kuhooleut  should  be  given,'*  or,  as  what  it 
is  in  form,  *  suit  for  "arrears  for  rent  due 
on  account  of  land.'' 

This  being  so,  the  first  question  is,  what 
is  the  nature  of  the  respondents'  sub-tenure? 
If  it  can  be  shown  to  be  a  mukurruree 
isiemraree,  there  is  an  end  of  the  case.  If 
this  cannot  be  established,  the  question 
whether  the  respondents  are  not  protected 
by  the  15th  or  i6th  Section  of  the  Aft  will 
arise. 

The  pottah  is  addressed  to  Augham  Singh 
as  Mostajir,  which  is  translated  "  farmer," 
of  Mpuzah  Cheloone  and  other  villages  in 
forests  of  Sukhooa  trees  in  the  zillah 
named ;  and  the  operative  part  of  it,  accord- 
ing to  one  version  of  it,  is  in  these  words: 
"  Inasmuch  as,  in  accordance  with  your 
''  application,  the  lands  of  the  villages  in  the 
"  said  forest  have  been  assessed  with  a  rental 
"  of  101  rupees,  everything  being  consolidated 
"  and  a  poftah  granted  to  you,  it  is  required 
''that  you  will,  in  all  confidence,  have  the 
"  lands  of  the  said  forests  occupied  by  Por- 
"buttea  and  other  ryots,  and  keep  paying 
"  to  the  Sircar  the  rent  year  by  year  according 
"to  this  poiiah y  and  whenever  you  may  be 
"  summoned  for  the  purpose  of  hunting,  you 
"  will  attend,  accompanied  by  all  the  Purbut- 
"  teas.'' 

In  the  course  of  the  arguments  for  the 
appellant,  a  question  was.  raised  whether 
this  poiiah  was  more  than  a  lease  of  the 
village-lands  then  in  cultivation,  and  whe- 
ther the  greater  part  of  the  land  now  in 
the  occupation  of  the  respondents  bad  not 
been  acquired  by  subsequent  and  gradual 
encroachment.  Their  Lordships,  however, 
are  of  opinion  that  the  poitah  covered,  not 
only  the  lands  then  in  cultivation,  but  also 
the  forest-lands  which  the  grantee  was  to 
settle  and  reclaim  by  bringing  Purbuttea 
and  other  ryots  upon  them;  and,  upon  the 
pleadings  and  evidence  in  this  cause,  they 
must  assume  that  it  included  all  the  lands 
which  the  appellant  now  seeks  to  re- assess. 
The  nature  and  extent  of  the  interest  in 
these  lands  which  it  conferred  on  Augham 
Singh  have  now  to  be  considered. 

Upon  these  points,  their  Lordships  are 
not  prepared  to  dissent  from  the  judgment 

d 


i868.] 


Privy 


TBI   WSSKLT   RKPORTBR. 


Council, 


of  the  High  CoUrt,  in  so  far  as  it  found  that 
the  pottah,  taken  by  itself,  cannot  be  held 
to  have  granted  a  mukurruree  isiemrane 
tenure.  It  does  contain  the  term  mukur- 
ruree or  any  equivalent  words,  from  which  an 
obligation  on  the  part  of  the  grantor  never 
to  raise  the  rent  is  fairly  to  be  inferred  ;  nor 
does  it  contain  the  expressions  *'  from  gener- 
ation to  generation,"  or  other  like  words, 
importing  that  the  tenure,  whether  the  rent 
was  to  be  fixed  or  variable,  was  to  be  here- 
ditary. Their  Lordships  cannot  accede  to 
the  argument  for  the  respondents,  that  zpollah 
must  primd  facie  be  assumed  to  give  a  here- 
ditary interest,  though  it  contains  no  words 
of  inheritance.  They  do  not  think  that  the 
case  cited  from  Morton's  Decisions,  still  less 
that  of  Freeman  vs,  Farlie,  is  any  authority 
for  such  a  proposition.  Pottah,  as  may  be 
seen  by  referring  only  to  Aft  X.  of  1859, 
is  a  generic  term,  which  embraces  every 
kind  of  engagement  between  a  zemindar 
and  his  under-tenants  or  ryots.  Nor  can  it 
be  disputed  that  the  expressions  here  want- 
ing are  ordinarily  used  in  the  grant  of  a 
perpetual  tenure. 

Again,  neither  the  date  nor  the  nature  of 
the  transaction  is,  on  the  whole,  in  favor  of 
the  hypothesis  that  the  intention  of  the 
grantor  was  to  create  a  perpetual  tenure  at  a 
fixed  rent.  It  may  be  conceded  to  respond- 
ents that  the  zemindar  in  1791  may  have 
deemed  himself  capable  of  granting  such  a 
tenure  :  for  though,  according  to  the  pream- 
ble of  Regulation  XLIV.  of  1791,  zemin- 
dars, before  the  Perpetual  Settlement,  had  no 
power  to  enter  into  engagements  for  a  period 
exceeding  that  of  their  own  engagements 
with  Government — and  in  1792,  the  Decen- 
nial Settlement,  which  had  just  been  complet- 
ed, had  not  been  declared  perpetual — yet  at 
that  time  there  was  every  reason  to  believe 
that  the  settlement  would  be  declared  perpe- 
tual; and  the  2nd  Section  of  the  Regulation 
last  referred  to,  which  restricts  the  zemin- 
dar's power  of  disposition,  had  not  been  en- 
acted. The  whole  policy,  however,  of  the 
Decennial  Settlement,  as  appears  by  Regula- 
tion VUI.  of  1793,  ^*s  adverse  to  mukur- 
ruree tenures.  It  made  them  all  subject  to  re- 
assessment, unless  they  fell  within  the  pro- 
tection of  the  49th  Section  of  that  Regula- 
tion. It  is,  therefore,  not  probable  that  the 
zemindar  would,  immediately  after  the  com- 
pletion of  the  settlement,  grant  s\]ch  a  ten- 
ure except  upon  special  grounds  and  ade- 
quate consideration  ;  and  of  these  there  is 
no  proof.  Though  the  poitah  contains  some 
reference  to  future  services  as  incidental  to 


the  tenure,  the  transaction,  on  the  face  of 
it,  is  a  grant  of  lands  partly  cultivated  but 
chiefly  waste,  with  the  object,  on  the  part 
of  the  grantee,  of  bringing  the  latter  into 
cultivation. 

If,  on  the  one  hand,  it  is  improbable  that 
the  grantee  should  undertake  such  an  obli- 
gation without  some  fixity  of  tenure,  and 
some  assured  and  permanent  interest  in  the 
lands,  it  is,  on  the  other  hand,  equally  im- 
probable that  the  grantor  should  part  for 
ever  with  all  his  interest  in  the  improveable 
value  of  his  lands.  But  passing  from  the 
pottah  taken  by  itself,  it  is  necessary  to 
consider  the  character  of  the  occupation  of 
the  land,  as  shown  by  the  uncontested  facts 
of  the  ca.se. 

The  appellant,  as  we  have  already  remark- 
ed, is  not,  as  was  the  plaintiff  in  the  case  of 
Gopaul  Lall  Thakoor  (lo  Moore's  Indian 
Appeals),  which  was  cited  in  the  argument, 
an  auction-purchaser  who,  under  the  Re- 
venue Laws,  can  throw  upon  the  tenant 
the  burden  of  showing  that  his  tenure  would 
have  been  valid  against  a  zemindar  unfetter- 
ed by  any  personal  engagement  at  the  time 
of  the  Perpetual  Settlement.  He  is  bound  by 
the  engagements  and  acts  of  his  predecessors 
in  the  zemindary ;  and  we  must  consider  the 
evidence  of  these  as  it  bears,  first,  upon  the 
tenure,  and  next,  upon  the  question  of  fixed 
or  variable  rent.  And,  in  doing  this,  we  must 
recollect  that,  after  the  passing  of  Regulation 
V.  of  181 2,  there  was  no  restriction  upon 
the  disposing  power  of  the  zemindar.  , 

The  facts  already  stated  afford  incontest- 
able proof  that,  ever  since  the  death  of  Augh- 
am  Singh,  the  hereditary  character  of  his 
sub-tenure  has  been  recognized  by  the  suc- 
cessive zeiiiindars.  There  is  also  evidence, 
which  is  not  contradicted,  that  some  of  them 
have  recognized  its  transferable  nature.  This 
evidence  affords  ample  grounds  for  inferring 
either  that  the  tenure  was  always  intended 
to  be  hereditary,  although  not  so  expressed 
in  the  pottah,  or  that,  if  the  original  grant 
were  limited,  as  was  suggested,  to  the  life  of 
Augham  Singh,  his  tenure  has,  by  some  subse- 
quent grant,  become  hereditary  and  transfer- 
able. And  upon  the  proof  here  given  of  long 
uninterrupted  enjoyment,  accompanied  by  the 
recognition  of  the  hereditary  and  transferable 
character,  it  is  almost  impossible  to  suppose 
that  a  suit  by  the  zemindar  in  the  Civil  Court 
to  disturb  the  dispossession  of  the  respondent 
could  not  be  successfully  resisted.  The  case 
of  Joba  Singh  (4  S.  D.  A.  Reps..  27,)  is  an 
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authority  for  the  proposition  that  evidence 
of  this  kind  will  supply  the  want  of  the 
words  "  from  generation  to  generation  "  in 
the  po//a/i,  which  is  the  foundation  of  such 
a  title. 

Upon  this  second  point,  the  evidence  of  the 
subsequent  acts  and  conduct  of  the  zemin- 
dars is  material  only  in  so  far  as  the  receipts 
and  proceedings  above  referred  to  show  that 
both  Augham  Singh  and  his  successors  were 
described  as  mukurrnreedars.  Their  Lord- 
ships are  not  prepared  to  say  that  from  this 
evidence  a  Court  or  Jury  might  not  legiti- 
mately infer,  as  against  the  first  zemindar  and 
his  successors,  either  that  the  rent  had  been 
always  fixed,  or  that  by  subsequent  contract 
that  which  had  been  originally  variable  had 
been  made  invariable.  It  is  not  necessary, 
however,  for  the  determination  of  this 
appeal,  that  they  should  so  decide ;  and 
they  are  unwilling  without  necessity  to 
draw  from  the  facts  proved  conclusions 
which  were  not  drawn  by  the  Court  below. 

It  is  sufficient  to  say  that,  if  the  tenure 
was  or  has  become  hereditary  and  transfera- 
ble, as  stated  above,  and  if,  as  is  abundantly 
shown,  the  rent  has  not  been  changed  from 
the  time  of  the  Perpetual  Settlement,  the  case, 
as  ruled  by  the  Hfgh  Court,  falls  within  the 
protection  of  the  '15th  Section  of  Aft  X. 
of  1859.  Whatever  be  the  interpretation  to 
be  given  to  the  somewhat  loose  and  ambiguous 
expression  ''  a  terminable  lease,"  it  is  clear 
that  a  tenure  under  which  the  tenant  can  no 
longer  be  dispossessed  by  his  superior  can- 
not be  brought  within  that  exception. 

There  is  another  ground  upon  which, 
though  it  does  not  seem  to  have  occurisd 
to  the  Court  below,  their  Lordships  cannot 
but  think  that  the  present  suit  ought  to  have 
been  dismissed.    It  has  been  seen  that  the 


respondents  were  sued  as  occupying  ryots, 
liable  for  the  rent  assessed  upon  them  in  that 
character ;  that  the  High  Court  held  that,  con- 
sidered as  ryots,  they  were  protected  by  the 
3rd  and  4th  Sections  of  the  Act;  and  that 
thereupon  the  appellant,  shifting  his  ground, 
and  treating  the  respondents,  not  as  ryots,  but 
as  tenants  intermediate  between  him  and  the 
ryots,  obtained  an  order  for  review. 

But  if  the  respondents  were  tenants  inter- 
mediate between  the  proprietor  and  the  ryot, 
that  fact  seems  to  raise  objections  both  of 
form  and  of  substance  fatal  to  the  main- 
tenance of  the  present  suit.  The  notice  on 
which  it  was  founded  did  not,  in  that  case, 
accurately  specify  "  the  ground  on  which  en- 
hancement of  rent  was  desired,*'  and  the 
assessment  on  which  the  sum  sued  for  was  cal- 
culated was  improperly  made.  Dyaram'scase 

(L  S.  D.  A.  Reps.,  139),  and  the  note  of  Sir 
VVm.  McNaughten  at  the  foot  of  it,  show  that, 
where  the  suit  is  against  an   intermediate 

tenant,  the  enhancement  ought  to  be  made 
according  to  the  pergunnah  rate  of  the  rents 
payable,  not  by  the  ryots,  but  by  the  holders 
of  similar  tenures.  To  assess  such  an  inter- 
mediate tenant  according  to  the  rents  paid  by 
n-ots  must  necessarily  deprive  htm  of  all 
beneficial,  interest  in  his  tenure.  Their 
Lordships,  however,  do  not  decide  the  case 
on  this  last  ground. 

« 

For  the  reasons  above  stated,  they  think 
that  the  decision  of  the  High  Conrt  was 
substantially  right,  and  they  will  humbly 
recommend  Her  Majesty  to  dismiss  this  ap- 
peal with  costs. 
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The  loth  February  1868. 

Present : 

Sir  James  W.  Col  vile,  Sir  Edward  Vaiighan 
Williams,  Sir  Richard  Torin  Kindersley, 
Lord  Justice  Rolt,  and  Sir  Lawrence 
Peel. 

Bond— Lands  not  pledg^ed— Form  of  action — 
Disqualified  female-^-Court  of  Wards— Reg^u- 
lations  X.  of  1793  and  LI  I.  of  1803. 

On  Appeal  from  the  late  Sudder  Court  at 

Agra. 

Mahomed  Zahoor  AH  Khan 

versus  • 

Thakooranee  Rutla  Kooer. 

Plaintiff  sued  on  a  simple  money-bond  for  the  re- 
covery of  a  sum  of  money  lent  by  him  to  R,  A.,  a 
female,  whose  estates  were  under  the  management  of 
the  Court  of  Wards,  and  he  made  co-defendants  in  the 
suit  certain  other  parties  whom  he  charged  >vith  endea- 
vouring to  have  the  estates  oi  R,A.  transferred  to  them. 
He  also  tendered  in  evidence  another  bond,  by  which 
R,  A.,  the  principal  defendant,  purported  to  secure  a 
further  advance,  and  to  pledge  her  zemindarce-estates 
to  ihe  plaintiff  till  the  debt  was  paid  off. 

Held  that  the  plaintiff  had  no  ground  of  suit  against 
the  other  defendants,  except  /?.  A .,  the  principal  female 
defendant,  as  his  cause  of  action  against  R,  A.  was 
based  on  the  first  bond,  which  did  not  create  any 
charge  upon  the  lands  with  which  they  are  said  to 
have  meddled. 

Held,  further,  that,  as  against  R,A.  herself,  plaintiff 
could  only  get  a  personal  decree  for  payment  of  the 
amount  due  on  the  bond  on  which  plaintiff  sued,  and  that 
he  could  not  in  the  present  suit  rely  on  the  second 
bond.  A  plaintiff  cannot  be  entitled  to  relief  upon 
facts  or  documents  not  stated  or  referred  to  by  him  in 
his  pleadings. 

On  a  consideration  of  the  provisions  of  Regulation 
LI  I .  of  r8o3  —(the  provisions  of  Regulation  X .  of  1 793  are 
similar) — it  was  held  that  the  mere  fact  that  the  Court 
of  Wards  has  charge  of  the  estates  of  a  female  did  not 
necessarily  disqualify  her  from  contracting  debts.  That 
Regulation  must  be  construed  strictly,  the  provisions 
requiring  the  Collector  to  report  to  the  Board  a  female 
OS  disqualified,  and  the  subsequent  procedure  thereon 


should  be  strictly  carried  out,  as  not  mere  matters  of 
form,  but  necessary  preliminaries  before  the  female 
can  be  considered  disqualified.  From  the  absence  of 
the  observance  of  those  provisions  in  the  case  of  /?.  ^4., 
and  the  conduct  of  the  Government  oflficials  represent- 
ing the  Court  of  Wards,  the  custody  of  the  Court  of 
Wards  of  her  estates  was  held  to  be  of  such  a  charac- 
ter as  did  not  render  her  a  <lisqualified  female  incapa- 
ble of  contracting  debts. 

The  case  having  been  framed  incorrectly,  it  was, 
under  the  circumstances,  remanded  for  triil  to  the  High 
Court  under  special  directions. 

This  is  an  appeal  from  a  decree  of  the 
late  Sudder  Dewanny  Adawlut  of  the  North- 
western Provinces  of  Agra,  bearing  date 
the  nth  July  1864,  which  affirmed  a  de- 
cree of  the  Principal  Sudder  Ameen  of 
Meerut,  bearing  date  the  25th  February 
1863. 

The  plaint  was  filed  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Allygurh 
on  3rd  of  May  1861,  and  is  entitled  the  peti- 
tion of  plaint  of  the  plaintiff  against  Rutta 
Kooer  and  nine  other  persons  there  named, 
and  against  the  zemindaree-rights  in  cer- 
tain mouzahs  there  'named,  the  property  of 
the  said  Rutta  Kooer ;  and  it  claims  to 
recover  21,280  rupees,  amount  due  on  a  bond 
dated  19th  August  1856,  and  states  that 
Rutta  Kooej  borrowed  from  the  plaintiff 
10,000  rupees,  and  executed  a  bond  engag- 
ing to  pay  the  amount  on  demand  with 
interest  at  2  per  cent,  per  mensem,  and 
that  the  plaintiff  had  repeatedly  demanded 
the  amount  due,  but  she  evaded  payment, 
and  had  not  discharged  the  debt.  It  further 
stated  that,  in  order  that  the  money  might 
be  lost  to  the  plaintiff,  the  other  defendants 
had  combined,  and  got  the  above  estates 
belonging  to  Rutta  illegally  transferred  to 
theni,  though  they  had  not  been  put  in  pos- 
session;  and,  therefore,  as  a  precautionary 
measure,  the  plaintiff  filed  that  petition  of 
plaint,  with  the  bond  on  ivhich  his  suit  was 
based,  againit  Rutta  Kooer,  the  principal 
defendant,  and  the  other  defendants  who 
claimed  her  property ;  and  it  concludes  by 
praying  that  the  amount  sued  for  might  be 
decreed  against  the  defendants  and  the 
property  aforesaid,  with  interest  to  the  date 
of  realization. 

The  bond  of  the  19th  August  1856, 
thus  filed  with  the  plaint,  and  on  which, 
as  suted  in  the  plaint,  the  suit  is  based,  is 
a  simple  money-bond  purporting  to  have 
been  executed  by  Rutta  Kooer  for  10,000 
rupees  and  interest.     None  of  the  other 
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defendants  are  in  any  way  parties  to  it,  nor 
does  it  purport  to  be  a  mortgage  or  charge 
upon,  or  in  any  way  to  refer  to,  the  property 
mentioned  in  the  plaint. ' 

The  plaintiff  has  also  tendered  in  evidence 
another  bond,  dated  the  28th  November 
'857,  by  which  Rulta  Kooer  purports  to 
secure  a  further  advance,  and  to  pledge  her 
zemindaree-estates  to  the  plaintifip  until  she 
should  pay  of!  the  whole  debt  to  him ;  but 
his  suit  is  in  no  way  based  upon  this  second 
bond. 

Now,  as  to  all  the  defendants  except 
Rutta  Kooer,  it  is  obvious,  on  the  face  of  the 
plaint,  that  no  relevant  case  is  made  against 
them.  The  allegation  that  they  have  com- 
bined with  the  plaintiff's  alleged  debtor 
to  get  her  estates  illegally  transferred  to  them 
is  no  ground  of  suit  against  them,  rf,  as  is 
the  case  here,  the  plaintiff  sues  upon  an 
instrument  which  creates  no  charge  upon,  or 
estate  or  interest  of  any  kind  in,  the  lands. 
If  he  can  obtain  judgment  on  his  bond, 
and  it  is  not  satisfied,  he  may  possibly  be 
entitled  hereafter  to  raise  such  a  case  as 
that  suggested  in  th&  plaint,  against  the 
land  and  against  these  defendants ;  but  any 
such  proceedings  before  execution  on  the 
judgment  are  premature.  It  follows,  there- 
fore, that,  as  against  these  defendants,  at  all 
events,  the  appeal  must  be  dismissed,  and  it 
is  wholly  unnecessary  to  consider  as  to  them 
the  other  defences  set  up  in  their  several 
written  statements. 

Nor,  as  to  Rutta  Kooer,  was  it  open  to  the 
plaintiff,  on  this  plaint,  to  ask  for  any  de- 
cree other  than  a  personal  decree  for  pay- 
ment of  the  amount  due  on  the  bond.  The 
plaintiff  is  not  entitled  to  rely  on  his  second 
bond.  Though  this  Committee  is  always 
disposed  to  give  a  liberal  construction  to 
pleadings  in  the  Indian  Courts  so  as  to  allow 
every  question  fairly  arising  on  the  case 
made  by  the  pleadings  to  be  raised  and  dis- 
cussed in  the  suit,  yet  this  liberality  of  con- 
struction must  have  some  limit.  A  plaintiff 
cannot  be  entitled  to  relief  upon  facts  or 
documents  not  stated  or  referred  to  by  him 
in  his  pleadings,  and  the  only  thing  that  can 
be  rightly  insisted  on  by  the  plaintiff  here 
is  a  decree  for  payment  against  Rutta.  To 
a  decree  so  limited,  he  would  be  entitled  in 
a  suit  properly  framed,  if  he  proved  his 
case  ;  and  the  only  defences  that  could  use- 
fully be  raised  by  Rutta  are — that  she  was 
incompetent  to  contract  debt,  or  that  she 
did  not,  in  fact,  contract  debt,  or  that  she  had 
satisfied  it. 


Two  of  these  defences  she  has,  in  fact, 
pleaded,  viz.^  first  (in  substance  and  effect), 
that  no  such  money  was  ever  lent  her,  and 
that  the  bond  was  fabricated ;  and,  secondly, 
that  her  property  was  under  the  Court  of 
Wards,  and  that  the  Government  Officials 
had  not  been  made  cognizant  of,  or  accorded 
their  sanction  to,  the  institution  of  the  suit, 
and  that,  even  supposing  the  bond  to  be 
genuine,  the  claim  of  the  plaintiff  could  not 
lie  against  the  person  and  property  of  Ibe 
defendant. 

Amongst  the  issues  fixed  for  trial  by  the 
Principal  Sudder  Ameen  (besides  those 
relating  to  the  validity  of  the  bond  and  the 
existence  of  the  debt),  was  one  in  the  fol- 
lowing terms: — 

"  3r</. — Had  the  defendant  the  power  to 
contract  debts,  her  estates  being  under 
charge  of  the  Court  of  Wards  ;  and  is  the 
fact  t>f  no  notice  having  been  given  of  the 
execution  of  the  bond  and  the  contracting 
of  the  debts  at  the  Collectorate  a  sufficient 
argument  for  the  falsity  of  the  bond  or 
not  ? " 

The  fortp  of  the  issue  apparently  assumes 
that  Rutta's  estates  were  under  charge  of 
the  Court  of  Wards,  and  that  the  only  ques- 
tion was  the  effect  .of  this  circumstance  on 
her  power  of  contracting  debt;  but  it  will 
be  observed  that  the  question  is,  '*  Had  the 
defendant  the  power  to  contract  debts  ?*' 
and  not  the  more  limited  .question  whether 
she  had  power  by  contract  to  charge  her 
land  with  debts. 

It  is  further  to  be  observed  that,  though 
the  third  issue  appears  to  assume  that  the 
defendant's  estates  were  under  the  charge 
of  the  Court  of  Wards,  yet  the  fact  of 
their  being,  or  of  their  having  been,  under 
charge  was  the  only  fact  or  point  treated 
as  open  to  dispute  or  question  in  the  Courts 
below.  It  was  assumed  by  both  the  Courts 
that,  if  her  estates  were  in  charge,  the  case 
was  at  an  end ;  the  plaintiff  could  have  no 
relief  of  any  kind;  and  both  Courts  being 
of  opinion  that  there  was  sufficient  proof 
of  the  estates  having  been  in  the  custody 
of  the  Court  of  Wards,  from  a  time  anterior 
to  the  date  of  the  bond  to  a  time  subsequent 
to  the  institution  of  the  suit,  the  plaintiff's 
suit  was  dismissed  with  costs,  and  there 
was  no  examination  of,  or  observations  upon, 
the  evidence  which  the  plaintiff  had  tender- 
ed of  the  loan  of  the  money  to  Rutta,  and 
the  execution  by  her  of  the  bond. 

Under  these  circomstances,  the  principal 
questions  to  be  considered  on  this  appeal 
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are,  whether  the  estate  and  property  of 
Ratta  were»  in  fact,  under  the  charge  of  the 
Coart  of  Wards,  when  the  bond  is  alleged  to 
have  been  executed  ;  and,  if  so,  whether  such 
custody  or  charge  was  of  a  character  which 
made  her  what  is  called,  under  the  Regula- 
tion to  be  presently  referred  to,  a  disquali- 
fied female,  and  incapacitated  her  to  con- 
tract debt  in  any  way  ? 

These  questions  turn  mainly  on  Regulation 
LII.  of  1803.  That  Regulation,  after  reciting 
that  it  is  essential  to  the  interest  and  hap- 
piness of  minors,  and  of  such  females  as 
shall  not  be  deemed  competent  to  the 
management  of  their  own  estates,  and  of 
idiots,  lunatics,  and  other  proprietors  of  land 
paying  revenue  to  Grovernment,  who  are  or 
may  be  rendered  incapable  of  managing 
their  lands  bv  natural  defects  or  infirmities 
of  whatever  nature,  that  the  lands  of  per- 
sons coming  within  the  above  descriptions 
should  be  managed  for  the  benefit  of  the 
proprietors  by  persons  appointed  to  the 
trust  by  Government,  and  that  a  Court  of 
Wards  should  be  instituted  with  powers  to  j 
superintend  the  conduct,  and  inspect  the 
accounts,  of  the  managers  of  the  estates 
of  such  persons,  it  was  enacted  (Section 
5)  that  the  superintendence  of  the  Court 
of  Wards  should  extend  to  the  persons 
and  estates  of  (amongst  other  persons) 
all  proprietors  of  entire  estates  paying 
revenue  immediately  to  Government  who 
were  or  might  be  females  not  deemed  by  the 
Governor-General  in  Council  competent  to 
the  management  of  their  own  estates  (Section 
6).  That  the  lands  of  disqualified  landhold- 
ers should  not  be  liable  to  be  sold  for  arrears 
of  public  revenue  on. account  of  the  periods 
during  which  such  lands  might  be  under 
the  cliarge  of  the  Court  of  Wards  (Section 
8) ;  that  the  Collectors  of  the  revenue 
should  ascertain  and  report  to  the  Board  of 
Revenue  what  proprietors  were  disqualified 
(Section  9).  If  a  proprietor  of  lands  were 
disqualified  solely  from  being  a  female,  the 
Court  was  to  take  charge  of  the  estate,  and 
to  rcp)ort  to  the  Governor-General,  with 
power  to  the  Governor-General  to  declare 
her  exempt  from  the  Regulation  (Section  10). 
Managers  and  guardians  were  to  be  distinct, 
and  managers  to  have  care  of  estates,  real 
and  personal;  and  by  Sections  22  and  23 
provision  was  made  for  the  application  of 
moneys  received  of  managers,  in  which  there 
was  a  provision  that  any  just  debts  then 
outstanding  against,  or  thereafter  adjudged 
against,  the  estates  of  disqualified  landholders, 
jnust    necessarily    be    satisfied ;    but    that 
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the  circumstances  of  all  such  debts  were 
to  be  reported  to  the  Collector,  and  by  him 
to  the  Court  of  Wards,  previous  to  payment 
by  the  manager;  and  by  Section  26,  females, 
though  disqualified,  were  not  to  be  subjected 
to  guardians,  but  might  themselves  receive 
and  disburse  their  own  maintenance. 

There  is  no  pretence  for  saying  that,  but 
for  the  application  of  this  Regulation  to  her, 
Rutta  Kooer  was  incapable  of  contracting 
the  debt  in  question.  The  Regulation  itself 
does  not  in  terms  declare  the  incapacity,  or 
define  the  circumstances  in  which  it  is  to 
arise.  The  provisions  of  such  a  law  should 
be  strictly  pursued,  in  order  to  effect  the 
disqualification  of  any  particular  person  ;  . 
and  no  one  should  lose  her  natural  liberty  of 
contracting  unless  the  relation  of  ward  and 
guardian  between  her  and  the  Court  of 
Wards  be  regularly  and  completely  con- 
stituted. 

The  examination,  however,  of  the  evi- 
dence in  the  Court  below  appears  to  have 
been  addressed  solely  to  the  object  of  discern- 
ing whether  the  talook  was,  in  fact,  under 
charge ;  and  it  seems  to  have  been  assumed 
that,  if  in  charge,  Rutta  Kooer  was  a  dis- 
qualified  person.  But  their  Lordships  are 
of  opinion  that  this  does  not  necessarily  fol- 
low. The  Court  of  Wards  may  have  obtained 
the  custody  originally  under  circumstances 
not  affecting  her  personally,  and  may  have 
continued  in  charge  afier  the  estate  devolv- 
ed upon  her  under  circumstances  which  do 
not  necessarily  make  her  a  disqualified  fe-  s 
male  under  Regulation  LII.  of  1803.  ^^ 
becomes,  therefore,  material  to  ascertain,  not 
merely  whether  the  estate  was  under  charge, 
but  also  what  were  the  circumstances  under 
which  it  was  first  brought  under  charge,  and 
afterwards  so  continued. 

The  material  facts  are  these :  The  landed 
property  of  Rutta  Kooer  in  question 
(usually  called  throughout  these  proceedings 
the  Talooka  Chukkatul  in  the  Collectorate 
of  Allygurh)  had  previously  belonged  to 
her  sister  Maha  Kooer.  She  was  declared  a 
disqualified  female  under  Regulation  LII.  of 
1803,  as  far  back  as  the  year  181 1  ;  and  the 
talook  was  then  placed  under  the  Court  of 
Wards,  and  a  manager  was  appointed  under 
the  Regulations.  But  in  1838,  in  lieu  of 
continuing  it  in  the  hands  of  a  manager, 
the  talook  was  let  to  farmers,  who  paid 
their  rents  to  the  Collector,  who  exercises 
the  powers  of  the  Court  of  Wards,  and 
throughout  the  whole  period  from  1811  to 
Maha  Kooer's  death  (with  the  exception  of 
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a  few  years  arising  from  circumstances  not 
material  to  the  question)  the  malikana  or 
maintenance  was  paid  by  the  Collector  to 
Maha  Kooer. 

Maha  Kooer  died  in  1853.    On  her  death, 
adverse  claims  were  set  up  to  the  properly  : 
one  by  Aram  Singh,  claiming  as  heir  of  her 
deceased    husband ;     another  by    one   Ali 
Buksh,   claiming  under  a  deed  from  her; 
and  the  third   bv    Rutta,  claiming   as   her 
sister  and   heir.  'The  claim  of  Ali  Buksh 
appears  to  have  been  first  disposed  of,  and 
was  found  to   be  groundless.    As  between 
Aram  Singh  and  Rutta  Kooer,  the  Govern- 
ment, through  the  Sudder  Board  of  Revenue, 
appears  to  have  decided  in  favor  of  Rutta, 
whose  name  was  recorded  as  proprietor  of 
the  lalook  in  place  of  the  deceased  Maha  ; 
but  she  was  not  put  into  possession.     About 
this  time,  and  apparently  In  consequence  of 
the  decision  of  the  Sudder  Board,  and  certain- 
ly in  or  before  1855.  a  civil  suit  was  instituted 
by  Aram  Singh  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Allygurh,  to  enforce  his 
claim   against    Rutta,   and    to   this   suit   he 
made    the    Government    a    party,    on   the 
ground  of  the  estate  being  under  the  control 
of  the   Court   of   Wards.      Thereupon    the 
official  correspondence,  which  is  set  forth  in 
the  proceeding  No.  19  of  the  Collector,  at 
pp.  1 6   and    17  of  the  record,  took  place. 
This  mentions  that,  in  August  1855,  a  peti- 
tion was  filed  by  Rutta  in  the  Court  of  the 
Allygurh  Collector,  staling   "that  she  was 
not   subject   to   the  Court  of  Wards  ;  that 
^  Government  had   been   wrongly   made  dc 
tendant ;  also  that   she   had  succeeded   by 
inheritance  to  the  properly  of  her  deceased 
sister,    Mussamut   Maha  Kooer,    who   was 
subject   to  the  Court   of   Wards  ;    that   the 
functions  of  Ihe  said  Court  had  ceased  with 
the  ward  s  demise  ;  and  that  the  lioard,  in 
paragraph  ,6  of  their  Order  No.  ^^  dated 
6th  February    1855.  had  ruled  that,  in  the 
absence    of    any    other    rightful    claimant, 
the  malgoozaree  management  must  depend 
upon  her  discretion  ; "  and  from  this  corres- 
pondence  it  appears  that  the  final  determi- 
nation  of  the  Government  was  to  put  in  an 
answer,  to  the  effect  that  Government  was 
not  inlerested  in  the  suit ;  that  the  question 
of  right  should  be  settled  between  the  con- 
lending  parties  themselves  ;  and  that  Govern- 
ment  should  be  exempted  from  all  costs. 
This    was    done;   the    litigation    went   on 
beween  Aram  Singh  and    Rutta  Kooer  -a 
decree  was  made  in  favor  of  the  latter  'by 
the    Principal    Sudder    Ameen,    the    date 
whereof  does  not  appear  in  the  proceedings 


there  was  an  appeal  from  that  to  the  Sudder 
Court,  where,  as  appears  at  p.  36  of  the 
record,  the  suit  finally  ended  in  a  com- 
promise some  time  in  or  before  the  year 
1862.  If  the  evidence  stopped  there,  it 
would  be  impossible  to  hold  ihat  the  con- 
tinued possession  of  the  Court  of  Wards  was 
more  ihan  that  of  a  stake-holder;  since,  if 
it  really  held  the  talook  as  a  Court  of 
Wards  on  behalf  of  Rutta  Kooer,  treaiing 
her  as  a  disqualified  proprietor,  it  was 
clearly  the  duty  of  the  Collector  represent- 
ing the  Court  of  Wards  actively  to  defend 
her  title  to  the  estate.  It  appears,  however, 
that  the  Revenue  Authorities  have  not  acted 
consislentlv  on  their  then  view  of  the  case: 
for  in  February  1S56,  Rutta  being  recorded 
as  proprietor,  a  mutation  of  names  as  to 
several  villages  in  ihe  talook  was  applied  for 
on  behalf  of  certain  persons,  including  the 
present  appellant,  who  claimed  under 
assignments  from  her;  and  this  application 
having  been  disallowed  by  the  Collector, 
because  a  civil  suit  was  pending,  and  it 
was  difficultt  to  say  who  was  in  possession, 
the  Sudder  Board  confirming,  on  appeal,  the 
Collector's  decision,  declared  that  Chukkatul 
never  had  been  emancipated  from  the  con- 
trol of  the  Court  of  Wards,  and  had  never 
been  given  into  the  possession  of  Rutta. 

In  1856  the  farmers  set  up  claims  to  a 
settlement  adverse  to  the  proprietary  title  of 
Rutta  in  Chukkatul.  Their  claim  was  dis- 
allowed, and  thereupon  a  correspondence 
between  the  Government  authorities  took 
place,  in  the  course  of  which  the  Secretary 
to  Government,  in  a  letter  dated  21st 
August  1856,  stated  that  the  Lieutenant- 
Governor  agreed  in  opinion  with  the  Sudder 
Board  that  no  claim  adverse  to  the  proprie- 
tary title  of  the  Thakooranee  (Rutta  Kooer) 
existed,  nor  had  any  sprung  up  during  the 
administration  of  the  Court  of  Ward«,  and 
that  he  authorized  the  acceptance  of  pro- 
prietary engagements  from  the  Thakooranee 
with  certain  terms  of  settlement  in  favor  of 
the  theekadars  or  farmers.  And  it  appears 
from  the  judgment  of  the  Sudder  Dewanny 
Adawlut  (App.,  p.  481.  though  ihe  docu- 
ment itself  is  not  set  forth  in  ihe  record) 
that  a  proclamation,  da'ed  ist  October  1856, 
issued  from  the  Collector's  office,  in  con- 
formity to  the  orders  of  Government  and 
the  Board,  giving  full  proprietary  possession 
to  Rutta  Kooer,  who  had  filed  the  usual 
durkhast  or  petition,  asking  to  engage  for 
the  payment  of  revenue,  and  that  the  put- 
wary  of  the  talook  acknowledged  receipt  of 
the  proclamation  and  the  possession  of  Ruua 
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on  the  13th  October  1856.  This  arrange- 
ment, however,  was  not  final[y  carried  out. 
It  appears  from  the  letter  of  the  Collector  of 
ihe  iSih  of  September  1858  (App.,  p.  31) 
that,  before  the  contemplated  settlement  was 
completed,  the  Mutiny  broke  out.  lie  says : 
**  Then  happened  the  Mutiny,  with  the 
farmers  still  in  possession  of  the  villages,  and 
the  Government  orders  for  giving  possession 
to  RiKta  Kooer  were  not  carried  out."  From 
the  same  document  it  appears  that  in  October 
1857,  when  order  was  restored  to  the  dis- 
trict, he,  as  Collector,  resumed  charge  of  the 
talook,  of  which,  on  the  2nd  of  March  1858 
(App  ,  p.  19^  he  appointed  a  manager.  And 
at  pp.  24  and  25  of  the  record  is  further 
proof  that,  between  the  last- mentioned  date 
and  April  1862,  the  talook  was  under  the 
management  of  the  Court  of  Wards.  But 
in  or  before  the  month  of  August  1862,  the 
Court  of  Wards  for  some  unexplained  reason 
gave  up  the  possession  and  management  of 
the  properly,  as  appears  from  the  perwannah 
of  the  Collector  filed  in  this  suit,  which  is 
referred  to  by  the  Principal  Sudder  Ameen 
in  his  proceeding  fixing  the  issues,  at  p.  44 
of  the  record. 

Their  Lordships  are  of  opinion  that  the 
Courts  below  were  warranted  in  concluding 
from  this  evidence  that,  with  the  exception, 
perhaps,  of  the  period  during  which  all  or- 
der and  government  may  have  been  suspend- 
ed in  this  district  by  the  Mutiny,  the 
Court  of  Wards  was  continuously  in  the 
actual  possession  of  this  talook  fiom  1811 
to  August  1862.  They  do  not,  however, 
think  ihat,  by  reason  of  that  possession, 
which  began  in  the  lime  of  Maha  Kooer, 
Ruita  Kooer  was,  when  this  bond  is  alleged 
to  have  been  executed,  incapable  of  binding 
herself  by  contract.  They  have  already 
observed  that,  in  order  to  effect  such  a  dis- 
qualification, the  Regulations  must  be  strictly 
pursued.  Under  this  Regulation,  the  Collect- 
or is  to  repoit  a  female  propiietor  as  dis- 
qualified to  the  Board  of  Revenue,  and  the 
Board  of  Revenue,  in  their  capacity  of  a 
Court  of  Wards,  is  to  report  that  they  have 
taken  the  estate  under  their  charge  to  ihe 
Governor-General  in  Council,  so  as  to  enable 
him  to  exercise  his  discretion  of  exempting 
her  from  the  operation  of  the  Regulation. 
Nor  are  these  mere  forms ;  they  are  neces- 
sary preliminaries  to  the  disqualification  of 
a  female  so  as  to  invalidate  an  alienation 
even  of  the  properly  under  charge  of  the 
Court  of  Wards  by  her.  This  was  express- 
ly decided  in  the  case  of  Jan  Khdtun  {5  S. 
1).  A.  Reps.  240).    That  case  arose  in  Lower 


Bengal  and  under  Regulation  X.  of  1793. 
But  Regulation  LIL  of  1803  is  little,  if  any- 
thing, more  than  an  extension  of  the  earlier 
Regulation  to  the  North- Western  Provinces. 
The  provisions  of  the  two  upon  the  point  in 
question  are  absolutely  identical.  Again, 
the  present  case  is  far  stronger  than  that  of 
Jan  Khatun.  The  contract  here  impeached 
docs  not,  like  that  which  was  then  in  ques- 
tion, affect  the  land.  It  is  a  simple  money- 
obligation,  and  the  evidence  in  this  case 
not  only  fails  to  show  that  the  necessary  re- 
ports of  the  Collector  and  of  the  Board  of 
Revenue  were  made;  it  also,  though  not 
uniformly  consistent,  goes  far  to  negative 
any  intention  on  the  i)art  of  the  Revenue 
Authorities  to  treat  Rutta  Kooer  as  a  dis- 
qualified proprietor,  or  a  person  incompe- 
tent to  manage  her  aflTairs.  It  shows  that, 
when  her  title  was  attacked  in  1855,  they 
declined  to  act  as  a  Court  of  Wards  in  its 
defence,  but  left  her  to  sue  or  be  sued  as 
a  person  mi  juris  on  her  own  responsibility* 
and  at  her  own  cost.  It  further  shows 
that,  in  1856,  and  in  the  very  month  in 
which  she  is  alleged  to  have  executed  the 
bond,  they  had  taken  all  the  necessary 
steps  towards  putting  her  into  the  full  pos- 
session and  enjoyment  of  the  talook,  as  a 
proprietor  competent  to  its  management,  on 
her  entering  into  proper  engagements  for 
.  payment  of  the  (Jovernment  revenue ;  and 
'■  that  the  completion  of  that  arrangement 
was  only  prevented  by  the  accident  of  the 
Muiiny.  The  fact,  if  fact  it  be,  that  for 
some  lime  in  and  after  1858  the  property  ^ 
:  was  regularly  managed  by  the  Court  of 
Wards,  can  have  no  bearing  on  the  question 
of  her  capacity  to  bind  herself  by  contract 
in  1856. 

The  decisions  of  the  Principal  Sudder 
Ameen  of  Meerut,  and  of  the  Sudder  Court 
of  Agra,  were  nevertheless  rested  exclu- 
sively, on  the  ground  that  RuUa  Kooer  bad 
no  capacity  to  contract  debt,  because  the 
talook  was  in  the  custody  of  the  Court  of 
Wards.  The  Sudder  Court  expressed  ilself 
thus : — 

*•  Holding  the  opinion  that  the  super- 
intendence of  the  Court  of  Wards  did  not 
cease  until  1862,  and  hence,  that  Mussamut 
Rulla  Kooer  was  not  competent  to  incur 
anv  debt  or  make  anv  alienation  of  her 
properly,  or  that  she  is  in  any  way  answer- 
able for  the  claims,  there  is  no  necessity  for 
our  inquiring  into  the  second  issue." 

The  question  whether  any  formal  report 
was  ever  made  of  Rutta  being  a  disquali- 
fied female  was  left  wholly  unnoticed. 


u 


Privy' 


THE   WEEKLY  REPORTER. 


Council. 


[Vol.  IX. 


The  attention  of  the  Sudder  Court  was 
called  to  the  unsatisfactory  nature  of  the 
decision  in  this  respect  on  an  application 
by  the  present  appellant  for  a  review  of  the 
judgment,  when  he  stated  as  one  of  the 
grounds  of  his  application  that  '*  no  formal 
order  was  passed  placing  Mussamut  Rutta 
Kooer  under"  the  charge  of  the  Court  of 
Wards.  Hence,  though  the  property  to 
which  she  succeeded  may  have  been  under 
the  charge  of  the  Court,  yet  Rutta  Kooer 
in  person  was  a  free  agent,  and  should  be 
held  responsible  for  her  acts."  And  the 
Sudder  Court,  in  refusing  leave  to  review, 
gave  the  following  among  other  reasons 
for  so  doing  : — 

"  Even  allowing,  for  the  sake  of  argument, 
that  no  formal  order  was  given  during  1855, 
1856,  and  1857,  placing  the  person  of  Mussa- 
niut  Rutta 'Kooer  under  the  charge  of  the 
Court  of  Wards,  yet,  as  it  is  admitted  by 
Counsel  for  the  plaintiff  that  the  property  to 
which  she  succeeded  was  under  the  Court  of 
Wards  during  1855  and  a  part  of  1856,  we 
cannot  allow  that  such  omission,  if  omission 
there  be,  in  any  way  affects  the  case ;  for  to  all 
intents  and  purposes  MussJimut  Rutta  Kooer 
was  under  the  charge  of  the  Court  of  Wards. 
We  are  unable  to  dissociate  the  person  of 
Mussamut  Rutia  Kooer  from  the  property  to 
which  she  succeeded.  We  think  that  she 
in  person  and  her  property  were  under  the 
charge  of  the  Court  of  Wards,  and  that  she 
was  not  free  to  contract  debts  and  to  hypothe- 
cate her  property  for  the  liquidation  of  such 
debts.  Regulation  LII.  of  1803  certainly 
does  provide  for  the  liquidation  of  the  just 
debts  of  disqualified  landholders,  *  just  debts 
now  outstanding  against  or  hereafter  ad- 
judged  against  the  estates  of  disqualified 
landholders;'  but  it  does  not  permit  a  ward 
to  contract  debts  without  the  sanction  of  the 
Court  of  Wards.  It  would  be  strange,  in- 
deed, if  the  law  allowed  the  ward  to  contract 
debts,  to  alienate  and  hypothecate  property 
under  charge  of  the  Court  of  Wards,  when 
it  distinctly  declares  that  the  manager  in 
charge  shall  not  dispose  of  any  portion  of 
the  property  confided  to  his  care  without  the 
consent  of  the  Court  of  Wards." 

For  the  reasons  already  given,  their  Lord- 
ships cannot  agree  wiih  this  conclusion. 
They  are  of  opinion  that  the  finding  of  the 
Courts  below,  on  the  only  issue  which  they 
have  really  tried,  is  wrong. 

They  have,  however,  felt  some  doubt  as  to 
the  order  which  it  will  be  their  duty  to  re- 
commend Her  Majesty  to  make  on  this  ap- 
peal.    They  have  already  intimated  that  the 


appeal  must  be  dismissed  against  all  the  re- 
spondents except  Rutta  Kooer.  And  they 
have  felt  some  doubt  whether,  inasmuch  as 
the  suit  was  wholly  misconceived,  the  proper 
course  was  not  to  dismiss  this  appeal  alto- 
gether, without  prejudice  to  the  right  of  the 
appellant  to  bring  a  new  suit  against  Rutta 
'^Kooer  upon  this  bond,  treating  it  as  a  mere 
money-bond.  Considering,  however,  that 
such  a  suit  would  probably  be  met  by  a  plea 
of  the  Act  of  Limitations;  that  in  the  cir- 
cumstances of  this  case  such  a  defence  would 
be  inequitable ;  and  that,  the  respondent  not 
having  appeared,  their  Lordships  are  not  in 
a  condition  to  put  her  on  terms  as  to  her  de- 
fence to  a  fresh  suit ;  they  have  come  to  the 
conclusion  that  the  fairer  course  is  to  do  what 
the  Judge  of  the  first  instance  might,  under 
the  Code  of  Procedure,  have  done  at  an 
earlier  stage  of  the  course,  namely p^Wo^ 
the  appellant  to  amend  his  plaint  so  as  to 
make  it  a  plaint  against  Rutta  Kooer  alone 
for  the  recovery  of  money  due  on  a  bond. 
Her  liability  on  the  bond  may  thus  be  tried 
on  the  issues  already  settled.  Upon  those 
issues,  and  the  evidence  taken  on  them,  their 
Lordships  will  intimate  no  opinion.  The 
nature  of  the  transactions,  and  the  status  of 
the  obligor,  make  it  peculiarly  desirable  that 
the  Appellate  Court  should  have  the  benefit 
of  the  judgment  of  the  Courts  below  on 
those  issues. 

The  order,  therefore,  which  their  I^rd* 
ships    will    humbly    recommend     to     Her 
Majesty  is,   that  the  appeal   be   dismissed 
against    all    the    respondents   except   Rutta 
Kooer;    that    the    decrees    of    the    Courts 
below   be   reversed,    except   so  far  as  they 
dismiss  the  suit  against  those  respondent's 
with  costs ;  that  it  be  declared  that  Rutta 
Kooer  was  not,  at  the  date  of  the  alleged 
bond,  incapable  of  binding  herself  by  con- 
tract by   reason   of  the   Talook  Chukkatul 
being  still   in    the    custody   or    under    the 
charge  of  the   Court  of  Wards  ;   that   the 
cause  be  remanded  to  the  High   Court  of 
Judicature     for    the     North-Western     Pro- 
vinces, with  directions  to  allow  the  appel- 
lant to  amend  his  plaint  so  as  to  make  it  a 
plaint   against   Rutta  Kooer  alone  for  the 
recovery  of  the  money  alleged  to  be  due  to 
him  on  the  bond ;  and  to  take  all  necessary 
steps  for  the  trial  of  the  said  suit  upon  the 
issues  already  settled,   or  to  be   hereafter 
settled;    with    liberty  to   the      respondent, 
Rutta  Kooer,  to  make  any  defence  to  the 
suit  which  is  not  inconsistent  with  the  de- 
claration  aforesaid.    Their  Lordships    will 
give  no  costs  on  this  appeal. 
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The  4lh  March  1868. 

Present  : 

Lord  Cairns,  Sir  James  W.  Colvile,  Sir 
Pldward  Vaughan  Williams,  and  Sir 
Richard  T.  Kindersley. 

NnncupatiTe  will— Power  to  make  will— Succes- 
sion—Family-custom— Rights  of  junior  mem- 
bers of  a  family— Regulation  XI.  of  1793. 

On  Appeal  from  (he  High  Court  al 
Calcutta. 

Baboo  Becrpertab  Sahee 

versus 

Maharajah  Rajender  Perlab  Sahee 

and  the  cross-appeal. 

• 

The  land  sued  for  was  originally  an  impartible  Raj, 
and  by  family-custom  descended  on  the  death  of  each 
successive  Rajah  to  his  eldest  male  heir.  It  was  con- 
fiscated by  Government,  and  in  1790,  when  the  Decennial 
Settlement  was  made,  was  permanently  conferred  on  /I, 
a  Hindoo.  A  in  his  lifetime,  by  his  acts,  and  otherwise, 
showed  that  he  wanted  the  estate  to  descend  to  a  single 
heir,  and  shortly  before  his  death  he  made  B,  the 
son  of  his  eldest  grandson,  such  heir,  and  left  a  testa- 
mentary paper  in  furtherance  of  that  object. 

The  present  suit  was  brought  by  some  of  the  grand- 
sons of  At  who  claimed  to  be  co-heirs  with  B,  under 
the  ordinary  Hindoo  Law  of  Inheritance,  and  contended 
that  the  will  was  a  forgery  ;  that  A  had  no  power  to 
make  it;  and  that  the  special  law  of  inheritance  ceased 
when  the  first  proprietor  was  expelled.. 

It  was  observed  that  a  person  who  rests  his  title  on 
so  uncertain  as  foundation  a  the  spoken  words  of  a 
man  since  deceased  is  bound  to  allege,  as  well  as  to 
prove,  with  the  utmost  precision,  the  words  on  which  he 
relies  with  every  circumstance  of  time  and  place.  The 
finding  below  as  to  the  factum  of  the  will  in  this  case 
was  however  upheld. 

It  was  also  found  from  the  atHs  of  the  Government, 
and  its  dealings  with  the  property,  that  A  derived  his 
title  by  grant  from  the  Government  who  had  full 
dominion  over  the  estate.  The  estate,  consequently, 
must  be  taken  to  have  been  the  separate  and  self- 
acquired  property  of  A,  and  the  nature  of  the  estate 
granted  was  held  to  be  a  fresh  grant  of  the  family 
Raj,  as  it  had  existed  before  the  confiscation  with  its 
customary  rule  of  descent,  the  omission  of  the  title 
of  Raj  in  the  grant  (there  being  no  sunnud  in  this 
case)  not  affecting  the  case,  the  title  of  Rajah  not 
being  absolutely  essential  to  the  tenure  of  the  estate 
as  a  Raj . 

Regulation  XI.  of  1793  does  not  apply  to  this  case, 
in  which  the  grant  was  made  before  the  passing  of 
that  Regulation,  which,  moreover,  does  not  affetfl  the 
descent  of  large  zemindaries  held  as  Raj  or  subje<5l  to 
family-custom. 

The  grant  being  of  the  nature  found,  it  was  further 
held  that  the  question  as  to  whether  A  had,  by  law, 
p<»wer  to  make  a  will,  did  not  really  arise  in  this  case, 
the  only  person  who  could  impeach  the  will  being  the 
eldest  grandson  of  Ay  who  had  waived  his  right  in  favor 
of  his  son  B,  there  being  no  inchoate  rights  of  inherit- 
ance in  the  junior  members  of  the  family. 


The  subject  of  this  appeal  is  the  right 
of  succession  lo  the  very  considerable  estate 
of  the  late  Maharajah  Chulterdharee  Sahee, 
who  died  at  Hutwah  in  Zillah  Sarun  on  the 
i6th  of  March  1858.  lie  was  the  owner  of 
a  large  zemindary  called  Ilunsapore,  which 
had  been  in  the  family,  of  which  he  was  a 
member,  for  many  generations  before  the 
East  India  Company,  under  the  grant  of  the 
Dewanny  in  1765,  became  the  virtual  rulers 
of  Bengal,  Behar,  and  Orissa.  Like  some 
other  extensive  zemindaries  in  Behar,  it 
was  during  that  period  an  impartible  Raj, 
and  by  family-custom  descended,  on  the  death 
of  each  successive  Rajah,  to  his  eldest  male 
heir  according  to  the  rule  of  primogeniture, 
who  took  the  whole,  subject  to  the  obli- 
gation of  making  to  the  junior  members  of 
the  family  certain  allowances  by  way  of 
maintenance  called  babooana.  The  nature 
of  the  tenure  and  the  custom  regulating  its 
descent  were,  no  doubt,  in  dispute  in  the 
Courts  below,  but  the  evidence  establishing 
them  is  conclusive ;  and  accordingly  they 
were  fainllj,  if  at  all,  contested  on  this 
appeal. 

The  Rdjah  in  possession  of  the  pro- 
perly, when  the  East  India  Company  as- 
sumed the  Government  of  the  Province,  was 
one  Futteh  Sahee.  In  consequence  of  his 
refusal  lo  acknowledge  the  sovereign  or 
^«^j/- sovereign  rights  of  the  Company,  or 
to  pay  revenue  to  ihem,  a  contest  ensued  ; 
and,  about  the  end  of  1767,  he  had  been 
driven  from  Hunsapore  by  the  Company's 
troops  into  the  jungles,  dividing  iheir  lerri-* 
tories  from  Goruckporc,  which  then  formed 
Dart  of  the  dominions  of  the  Nawab  Vizier  of 
budh. 

The  East  India  Company  thereupon  at- 
tached the  estate  of  Hunsapore,  and  let  it 
out  lo  farmers.  Fulteh  Sahee,  however, 
from  his  retreat  in  the  jungles,  or  in  the 
dominions  of  the  Nawab  Vizier,  in  which  he 
seems  to  have  had  another  estate,  made  sun- 
dry incursions  upon  it,  and  is  supposed  to 
•have  killed  Govindram,  one  of  the  farmers 
under  the  Company.  Soon  after  that  occur- 
rence, there  was  a  sort  of  treaty  of  peace 
between  him  and  the  Company's  Govern- 
ment ;  he  was  permitted  to  return  to  Hunsa- 
pore, and  received  an  allowance  by  way  of 
maintenance,  but  was  not  restored  to  the 
possession  of  the  estate.  That  arrangement 
lasted  only  two  months ;  he  again  withdrew 
from  the  province,  and  renewed  his  pre- 
datory life  on  its  borders;  and  in  May 
1775,  he  attacked   and   murdered  his  own 
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cousin,  Bisluint  Sahee,  the  grandfather  of 
Chuttcrdharee  Sahee,  who  was  then  the 
rentor  or  farmer  of  Ilunsapore  under  the 
Kast  India  Company.  It  will  hereafter  be 
necessary  to  consider  more  particularly  the 
acts  of  the  Government  and  lis  officers 
during  their  possession  of  the  estate.  For 
the  present,  it  is  sufficient  to  state  that  the  ] 
Company  retained  possession  of  it  from  the 
dale  of  the  first  expulsion  of  Futteh  Sahee 
until  i/yo,  either  making  the  collections  by 
their  own  officers,  or  letting  it  out  to  farm- 
ers, but  in  either  case  applying  the  whole 
of  the  surplus  revenue  to  their  own  pur- 
poses. In  1790,  however,  when  the  Decen- 
nial Settlement  was  in  contemplation,  or  in 
the  course  of  being  made,  the  Govern- 
ment of  Lord  Cornwallis  granted  the  pro- 
perty to  Chutterdharee  Sahee,  then  a  minor, 
under  circumstances  which  will  be  more 
particularly  considered  hereafter. 

Chutterdharee  Sahee  attained  his  majority 
in  1802.  In  1837,  the  title  of  Maharajah 
was,  on  his  application,  conferred  upon  him 
by  Government  for  the  first  time.  He 
had  not  previously  been  distinguished  by  any 
title  from  other  zemindars. 

The  pedigree  at  p.  2  of  the  appellants 
case  (the  correctness  of  which  is  not  dis- 
puted) shows  that  the  late  Mahai'ajah  had 
two  sons  who  pre-deceased  him.  The  elder 
of  them  (Ram  Sahee)  left  two  sons,  m., 
Oogurpertab  and  Deoraj  ;  and  the  other 
(Pritipal  Sahee)  also  left  two  sons,  viz.,  Til- 
Jukdharee  and  Beerpertab  (the  appellant). 
These  four  grandsons  were  living  at  the 
time  of  the  Maharajah's  death,  and  were  his 
co-heirs  according  to  the  ordinary  Hindoo 
Law  of  Inheritance.  Oogurpeitab  is  the 
father  of  the  respondent,  the  Maharajah 
Rajender  Pcrtab  Sahee.  Upon  the  death 
of  the  Maharajah  Chutterdharee,  a  contest 
arose  as  to  the  succession  to  his  estate ; 
Deoraj,  Tillukdharee,  and  the  appellant,  in- 
sisting that  it  descended  as  ah  intesiaio  to 
his  four  grandsons  in  eciual  shares,  according 
to  the  ordinary  course  of  the  Hindoo  law, 
the  respondent  setting  up  the  exclusive 
title  which  will  be  next  stated,  and  Oogur- 
pertab favoring  the  pretensions  of  his  son, 
and  relinquishing  his  own  rights  in  his 
favor. 

The  title  set  up  by  the  respondent  is 
shortly  as  follows  : — 

The  late  Maharajah  had  for  several  years 
before  his  death  expressed  his  desire  that  his 
estate  should  descend,  as  the  Raj  of  Ilunsa- 


pore had,   up  to  the  time  of  Futteh  Sabee. 
descended,  to  a  single  heir  ;  and   that  the 
respondent   in   whose   favor  his  father  had 
waived    whatever   rights   he,    as   the    eldest 
male  descendant  of  the  Maharajah,  might 
possess,  should  be  that  heir.     Accordingly, 
«n  the  i5lh  of  March,  being  the  day  before 
his  death,  the  Maharajah  made,  in  the  pre- 
sence of  some  members  of -his  familv,  includ- 
ing    the     appellant,     and     a     considerable 
number   of    his   servants   and    dependents, 
what  in  these  proceedings  is  called  a  con- 
signment {tusleeni)  of  the  Raj  to  the  respond- 
ent.    On   the    same    day,    he    caused    his 
servants   to   write   out   four   urzees  for    ihc 
purpose  of  notifying  this  fact  to  the  prin- 
cipal  authorities   in    the   district,    viz.,    the 
Magistrate,  the   Judge,   the   Collector,    and 
the   Commissioner.     The^e   are   the    docu- 
ments at  pp.  361,  364,  36s,  and  367  of   the 
record.     All  these  were  directed  to  be  for- 
warded to  Chuprah,  the   sudder  or  princi- 
pal station  of  .Zillah  Sarun.     Early  the  next 
morning,  the  Maharajah  directed  his  servants 
to   prepare  a  similar  urz^e  for  transmission 
to  the  Deputy  Magistrate,  Mr.  Lynch,  who 
lived  at  Sewan,  a  place  much  nearer  than 
Chuprah   to   the   Maharajah's    residence   at 
Hutwah.     Before  this  was  done,  Mr.  Lynch, 
accompanied  by   Dr.  McDonnell,   the  Sub- 
Deputy  Opmm  Agent  of  the  distrid,  called 
to  pay  a  visit  at    Hutwah.     They   had   an 
interview  with  the  Maharajah,  who  present- 
ed the    respondent   to   them    as    his    heir, 
recommended  him  to  Mr.  Lynch's  protedion, 
and  told  him  that  an  urzee  to    his  address 
was  in  course  of  preparation,  and  would  be 
forwarded.     That  urzee,  which  accordingly 
varies  in  form  from  the  others  by  introducing 
the  circumstances  of  this  visit,  is  at  p.  363 
of  the  record.     Later  in  the  day,  the  Maha- 
rajah gave  what  is  called  ''tilluck''  to  the 
respondent,  and  afterwards  caused  his  ser- 
vants  to   prepare    the    testamentary    paper 
which   is  set  out  at   p.    167  of  the  record, 
which   he    executed.     He    died    somewhat 
suddenly  at  4  p.  m.  of  the  same  day. 

In  these  circumstances,  the  respondent 
rests  his  title  to  succeed  to  the  whole  estate 
of  his  great-grandfather,  first,  upon  the 
several  before-mentioned  ads  of  the  Mahara- 
jah, relying  on  the  latest  instrument  as  a  will, 
butinsistingthat,  if  that  be  not  well  proven, 
there  is  aliunde  sufficient  evidence  of  a 
disposition  by  nuncupative  will  in  his  favor. 
He  contends,  however,  further,  that  the  Raj 
being  impartible,  and  descendible  by  custom 
according  to  the  rule  of  primogeniture,  he, 
by  reason  of   his  father's  abdication  in  his 
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favor,  is  entitled  to  it,  to  the  exclusion  of 
the  other  members  of  the  family,  independ- 
ently of  any  act  of  the  late  Maharajah.  But 
he  admits  that  in  either  case  they  are  en- 
titled to  have  babooana  allowances  of  a 
proper  amount  assigned  to  them. 

The  contest  between  the  parlies  was  com- 
menced very  shortly  after  the  death  of  the  late 
Maharajah,  by  those  summary  proceedings 
touching  the  fact  or  the  right  of  possession, 
which  are  in  India  the  ordinary  prelude  to  a 
regular  suit  for  the  determination  of  a  disputed 
title.  The  respondent,  on  the  26ih  of  March, 
instituted  a  proceeding  before  the  Collector 
for  the  mutation  of  names,  and  this  was  op- 
posed by  the  appellant,  and  also  by  Tilluk- 
dharee  and  Deoraj.  The  respondent  also  insti- 
tuted a  summary  suit  in  the  judge's  Court  for  a 
certificate,  under  Act  XX.,  as  to  the  whole 
estate  of  the  late  Maharajah,  which  was 
met  by  cross-suits  of  the  same  naluue  by 
the  appellant,  Tillukdharee,  and  Deoraj, 
for  certificates  confined  to  their  respective 
shares.  The  three  last-mentioned  parties 
also  instituted  two  suits  in  the  same  Court, 
under  Act  XIX.  of  1841,  for  the  appoint- 
ment of  a  curator.  All  these  suits  were 
decided  in  the  respondent's  favor  by  the 
Judge  on  the  22nd  of  May,  and  his  judgments 
were  confirmed  on  appeal  by  the  Sudder  Court 
in  the  month  of  August  1858.  And  on  the 
14th  of  June  1858,  the  Collector,  proceeding 
in  part  on  the  decisions  of  the  Judge  in  the 
last-mentioned  suits,  granted  the  mutation  of 
names,  for  which  the  respondent  had  applied. 
That  order  was  confirmed  by  the  Collector  on 
the  5th  of  August,  and  again  by  the  Commis- 
sioner on  the  8ih  October  1858.  The  effect 
of  these  preliminary  proceedings  was  to  put 
the  respondent  in  possession  of  the  whole  of 
the  estate  under  the  title  set  up  by  him,  and 
to  cast  upon  the  rival  claimants  the  burthen 
of  disputing  that  title  in  a. regular  suit. 

Deoraj  did  not  accept  this  burthen,  but 
seems  to  have  abandoned  his  claim,  after 
making  an  arrangement  with  the  respondent 
for  his  babooana  allowance.  The  appel- 
lant, however,  and  his  brother  Tillukdha- 
ree commenced  the  suit  out  of  which  this 
appeal  has  arisen,  on  the  31st  of  December 
1858;  but  the  latter,  after  the  decrees  in 
the  respondent's  favor  had  been  made  in 
it,  also  came  to  an  arrangement  touching 
his  allowance,  and  abandoned  the  appeal 
which  he  had  contemplated.  His  claim, 
ihereCore,  is  now  no  longer  in  question  ; 
and  it  will  be  convenient  to  treat  the  suit 
as  one  between  the  appellant  alone  and  the  I 
respondent.  ' 


The  appellant  insists  on  his  title  as  one 
of  the  co-heirs  of  the  late  Maharajah,  ac- 
cording to  the  ordinary  Hindoo  law.  He 
impeaches,  as  fraudulent  fabrications  in 
support  of  the  respondent's  title,  the  will, 
and  the  several  urzees  or  petitions  alleged 
to  have  been  sent  by  the  Maharajah's  desire, 
and  under  his  seal,  to  the  different  Civil 
Authorities  of  the  district  ;  and  he  denies 
that  the  alleged  consignment  or  installation 
of  the  respondent  took  place.  These  are  all 
questions  of  fact.  But  he  further  denies, 
as  matter  of  law,  the  power  of  the  Maha- 
rajah to  make  a  will  to  the  prejudice  of  his 
male  descendants,  of  whom  he  is  one.  He 
contends  that,  whatever  may  have  been  the 
previous  course  of  descent  of  the  Raj  of 
Hunsapore,  according  to  family-custom  or 
otherwise,  up  to  the  time  of  Futteh  Sahee, 
the  law  or  custom  determining  that  course 
of  descent  ceased  on  his  expulsion;  and 
that  the  grant  to  Chutterdharee  was  not 
one  of  an  indivisible  Raj.  descendible 
according  to  a  special  custom,  but  one  of  a 
mere  zemindary,  governed  by  the  ordinary 
law.  In  his  case  he  further  contended 
that,  even  had  the  grant  been  one  of  a  Raj, 
or  had  the  Raj  continued  in  the  line  of 
Futteh  Sahee,  the  special  rule  of  succession 
would  have  been  abrogated  by  the  provision 
of  Regulation  XI.  of  1793.  'These  points, 
with  one  or  two  others  to  which  it  is  not 
necessary  now  to  advert,  seem  to  have  been 
sufficiently  raised  by  the  amended  issues 
settled  in  the  suit,  which  are  at  p.  155  of 
the  record. 

The  judgment  of  the  Zillah  Judge,  Mr. 
Wilkins,  which  was  given  on  the  24th  of 
April  i860,  found  that  the  family-custom, 
according  to  which  the  estate  was  impartible, 
and  descended  to  the  eldest  male  heir,  sub- 
sisted at  and  up  to  the  time  of  Futieh  Sahee; 
that  this  custom  was  not  abrogated  by  his 
expulsion,  the  retention  of  the  property  by 
Government,  and  the  grant  of  it  to  C'hutter- 
dharee ;  and  that  the  estate  was  in  his  hands 
an  impartiable  Raj,  descendible  to  his  next 
male  heir  alone,  and,  therefore,  on  the  re- 
nunciation of  Oogurpertab,  to  the  respond- 
ent. The  Judge  made  no  distinction  in  this 
respect  between  the  moveable  and  immoveable 
property,  and  on  the  above  ground  decreed  in 
favor  of  the  respondent.  He  held,  however, 
that  the  alleged  consignment  or  transfer  of  the 
i5lh  of  March,  and  the  will,  were  not  well 
proven.  And  he  decreed  an  allowance  of 
2,000  rupees  per  mensem  to  each  of  the 
plaintifTs,  r/'s:.,  the  appellant  and  his  bro- 
ther. 
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The  judgment  of  ihe  High  Court  on 
appeal  from  ihis  decree  is  at  page  17  of  the 
second  record,  and  is  dated  the  24th*  of 
April  1863.  That  Court  also  held  that  the 
Raj  was  originally  impartible,  and  descend- 
ible by  custom  to  the  eldest  male  heir 
alone ;  and  that  it  did  not  lose  this  character 
on  its  restoration  to  Chutterdharee.  It  de- 
nied that  there  had  been,  or  could  have  been, 
any  confiscation  in  the  proper  sense  of  the 
term ;  and,  in  Mr.  Justice  Levinge's  separate 
note  at  page  26,  this  point  is  more  fully 
argued.  But  the  High  Court,  differing 
therein  ixova  the  Zillah  Judge,  affirmed  the 
validity  of  the  will.  It  also  reduced  the 
allowance  to  each  of  the  plaintiffs  to  1,000 
rupees  per  mensem. 

At  the  close  of  the  argument  for  the 
appellant,  their  Lordships  intimated  that,  in 
their  opinion,  the  judgment  of  the  High 
Court,  touching  the  factum  of  the  will,  was 
correct,  and  ought  not  to  be  disturbed.  They 
will  now  slate  their  reasons  for  coming  to  that 
conclusion.  That  the  disposition  was  in  ac- 
cordance with  the  Maharajah's  general  wishes 
and  intentions  is  shown  by  the  strongest  and 
most  trustworthy  evidence.  Upon  this 
point,  the  concurrent  and  unimpeachable 
testimony  of  Mr.  Dampier  (Appendix,  page 
392),  Dr.  Fleming  (page  393),  Mr.  L.  Mac- 
Donald  and  Mr.  John  Macleod  (page  394), 
Mr.  W.  F.  McDonnell  (page  395),  Mr. 
Tayler  and  Mr,  R.  Macleod  (page  396), 
and  Mr.  Richardson  (page  397),  being  all 
jOf  them  European  gentlemen  in  the  public 
service,  or  otherwise  of  respectable  station, 
is  to  the  effect  that,  from  1851  up  to  the 
time  of  his  death,  the  Maharajah  continu- 
ously entertained  and  constantly  expressed 
the  desire  to  keep  his  property  together  as 
a  Raj,  and  his  intention  to  make  the  respond- 
ent his  successor  and  universal  heir. 

That  he  retained  that  desire  and  intention 
on  the  morning  of  his  death,  and  was  then  in 
full  possession  of  his  senses,  is  proved  beyond 
all  question  by  Mr.  Lynch  and  Dr.  McDonnell. 
The  general  intention  of  the  alleged  testator 
in  favor  of  the  respondent  and  his  testable 
capacity  arc,  therefore,  established.  It  is  true 
that,  in  the  interview  with  Mr.  Lvnch  and 
Dr.  McDonnell,  the  Maharajah  did  not  ex- 
press his  intention  to  make  a  will.  It  is 
also  true  that  to  the  factum  of  the  will 
there  is  no  testimony  but  that  of  his  native 
servants  and  dependants.  It  is,  however, 
most  improbable  that  the  Maharajah  should 
have  relied  on  what  passed  between  him 
and    the   two    European    gentleman    when 


none  of  his  family,  except  the  respondent, 
and  but  few  of  his  dependants,  were  present. 
And  though  he  might  also  have  relied  on 
the  t  us  teem  or  consignation  of  the  preceding 
day  as  the  public  expression  of  his  wishes 
and  the  formal  installation  of  the  respondent 
as  the  new  Rajah  (supposing  that  ceremony 
to  have  taken  place),  yet  it  must  be  recol- 
lected that  the  question  whether  the  estate 
was  impartible  and  descendible  as  a  Raj 
was  a  doubtful  one,  and  that  he  himself, 
as  Mr.  Dampier  proves,  had  long  known  it 
to  be  so.  There  is,  therefore,  nothing  im- 
probable in  the  hypothesis  that,  pressed  by 
this  doubt,  as  well  as  urged  by  his  strong 
desire  to  secure  the  succession  to  the  respond- 
ent, he  may,  even  after  his  interview  with 
Mr.  Lynch  and  Dr.  McDonnell,  have  con- 
ceived and  executed  the  intention  of  making 
a  will,  in  order  to  supply,  by  the  force  of 
that  i^istrument,  any  defects  which  his  pre- 
ceding acts  may  have  left  in  the  respond- 
ent's title.  And  if  the  positive  testimony 
to  the  execution  of  the  document  is  not  of 
a  high  character,  it  is  contradicted  only  by 
that  of  witnesses  who,  swearing  to  the 
actual  incapacity  of  the  Maharajah,  are 
utterly  discredited  by  the  evidence  of  Mr. 
Lynch  and  Dr.  McDonnell  ;  and  it  is  not 
contradicted  (as  it  might  have  been  contra- 
dicted) by  the  oath  of  the  appellant,  whom  the 
witnesses  deposing  to  the  iusleem  and  to 
the  execution  of  the  will  state  to  have  been 
present  on  both  occasions.  Their  Lord- 
ships are  aware  that  the  latter  inference  Is 
met,  as  usual,  by  arguments  founded  on  the 
unwillingness  of  Natives  of  rank  to  appear 
and  be  examined  as  witnesses  in  a  Court  of 
justice.  There  are,  however,  examples, 
increasing  fortunately  in  number,  of  men 
who  disregard  this  prejudice  ;  and  consider- 
ing the  vastness  of  the  stake,  and  the  point- 
ed manner  in  which  the  contradiction  was 
challenged  by  the  witnesses  on  the  other 
side,  their  Lordships  cannot  think  that  the 
failure  of  the  appellant  to  tender  himself 
as  a  witness  is  sufficiently  accounted  for 
by  the  feeling  in  question.  In  any  case, 
the  fact  remains  that  there  is  no  contradic- 
tion of  the  respondent's  witnesses,  except 
the  testimony  of  witnesses  wholly  nn- 
wonhy  of  belief,  and  that  the  probabilities  are 
in  favor  of  the  truth  of  their  story.  Their 
Lordships  must,  therefore,  hold  that  the  exe- 
cution of  the  will  has  been  proved — a  con- 
clusion which,  though  opposed  to  that  of  Mr. 
Wilkins,  was  also  that  of  the  Judge  of  first 
instance  and  of  the  Sudder  Court  when  deal- 
ing with  the  same  question  in  the  summaiy 
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saits  under  Act  XX.  of  1841,  as  well  as  that 
of  the  High  Court  in  this  suit.  This  being 
80,  we  have  in  the  will  executed  by  the  Rajah 
a  corrobDration  of  the  positive  testimony  as  to 
the  facts  of  the  tusltem  or  consignation,  anvl  of 
the  execution  and  despatch  of  the  urzees, 
which  far  outweighs  the  arguments  that  have 
been  founded  on  the  lateness  of  the  time  at 
which  four  of  the  latter  reached  Chuprah.  Nor 
do  their  Lordships  see  anything  in  theobjec 
tlon  that  the  tusleeni  and  the  execution  of  the 
will  are  inconsistent  acts;  that  if  the  former 
took  place,  the  Rajah  had  nothing  to  dispose 
of,  and  the  will  was  superfluous.  Their 
Lordships  look  upon  the  events  of  the  last 
two  days  of  his  life  as  a  series  of  acts,  of 
which  the  e.xecuiion  of  the  will  was  the 
crowning  one,  all  being  designed  by  the 
Maharajah  to  effectuate,  so  far  as  his  acts 
legally  could,  his  intention  to  leave  his  estate 
as  a  Raj,  and  to  make  the  respondent  his 
successor. 

It  is  unnecessary  for  their  TiOrdships  to 
give  any  opinion  upon  the  question  raised 
in  the  Courts  below  of  a  disposition  in 
favor  of  the  respondent  by  nuncupative 
will.  They  will  only  remark  that  they 
would  have  had  much  difficulty  in  support- 
ing his  title  on  that  ground  upon  the  plead- 
ings and  evidence  in  this  suit.  There  was 
great  confusion  in  the  Courts  below  on  this 
point.  The  respondent  seems  at  one  time  to 
have  relied  on  the  iusleem ;  at  another  on 
what  passed  between  the  Maharajah  and 
Mr.  Lynch  as  a  nuncupative  will.  But  if 
any  party  is  bound  to  strictness  of  pleading, 
it  is  he  who  sets  up  a  nuncupative  will.  He 
who  rests  his  title  on  so  uncertain  a  founda- 
tion as  the  spoken  words  of  a  man,  since 
deceased,  is  bound  to  allege,  as  well  as  to 
prove,  wiih  the  utmost  precision,  the  words 
on  which  he  relies,  with  every  circumstance 
of  time  and  place. 

Having  thus  determined  the  princfpal 
issues  of  fact  on  this  appeal,  their  Lordships 
have  now  to  consider  whether  the  Maharajah 
had,  by  law,  the  power  to  make  the  will 
which  he  did  make;  and  also  by  what  law 
the  succession  to  his  property,  and  especially 
10  that  portion  of  it  which  formerly  consti- 
tuted the  Raj  of  Hunsapore,  is  to  be  regu- 
lated, if  he  had  not  the  power  to  devise  it. 

In  order  to  determine  either  of  these 
questions,  it  is  material  to  ascertain  what 
was  the  nature  of  the  estate  or  interest 
which  Chutterdharee  acquired  through  the 
acts  of  the  East  India  Company's  Govern- 
ment in   1790.     And  for  that  purpose  it  is 
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necessary  to  go  more  particularly  into  the 
history  of  the  estate  after  the  expulsion  of 
Futieh  Sahee. 

It  has  already  been  stated  that,  after  that 
event,  the  property  was  for  nearly  twenty- 
three  years  held  by  the  East  India  Company, 
who,  whether  they  let  it  to  farmers,  or  kept 
it  under  their  own  managment,  applied  the 
whole  of  the  sutplus  revenues  to  their  own 
use.  During  great  part  of  that  period 
Futteh  Sahee  continued  to  wage  war  with 
them  from  his  retreat  in  the  jungles  or  in 
the  territories  of  the  Nawab  Vizier,  and 
appears  to  have  been  consistently  treated  by 
them,  at  least  after  1773,  as  a  public  enemy, 
with  whom  no  terms  should  be  made. 

The  murder  of  Bishunt  Sahee  took  place, 
as  before  slated,  in  1775.  In  1778  the  Re- 
venue Council  of  Patna,  on  the  application 
of  Mohesh  Dutt,  the  son  of  the  murdered 
man  and  the  father  of  Chutterdharee  Sahee, 
proposed  that  Futteh  Sahee  should  be  de- 
clared to  have  forfeited  his  zemindary,  and 
that  it  should  be  bestowed  on  Mohesh  Dutt; 
but  the  Government  of  Mr.  Warren  Hastings 
declined  to  comply  with  that  proposal,  or  to 
do  more  at  that  time  than  hold  out  vague 
hopes  of  reward  to  Mohesh  for  his  fidelity. 

In  1784  the  claims  of  Mohesh  Dutt  were 
again  under  the  consideration  of  Mr.  Hastings' 
Government.  The  proceedings  are  set  out 
in  the  Appendix  (pages  328  to  331).  They 
clearly  show  that  it  was  then  considered  that 
any  grant  to  him,  though  he  founded  his 
claim  on  being  the  next  heir  to  the  zemindary^ 
after  the  extinction  of  Futteh  Sahee's  line, 
was  matter,  not  of  right,  but  of  favor ;  and 
that  it  was  actually  proposed  to  insert  in  the 
sunnutl,  by  which  any  such  grant  should  be 
made,  a  condition  for  avoiding  it  in  case  the 
grantee  should,  by  negligence  or  from  any 
cause  unsatisfactory  to  Government,  fail  to 
deliver  up  the  person  of  Futteh  Sahee  within 
one  year.  Ultimately  nothing  was  done  on 
this  application.  Mohesh  afterwards  died, 
and  the  estate  remained  as  before  in  the 
hands  of  the  East  India  Company. 

In  1790,  the  question  what  should  be  done 
with  it  came  before  the  Government  of  Lord 
Cornwallis,  in  consequence  of  the  steps  which 
were  then  being  taken  in  order  to  effect  the 
Decennial  Settlement.  On  the  i6ih  of 
lunc  in  that  year,  the  Collector,  Mr. 
M  jnlgomerie,  having  received  instructions 
for  the  disposal  of  all  lands,  "  the  immediate 
property  of  the  Company."  wrote  to  inform 
the  Board  of  Revenue  that  there  were  no 
lands  within  his  district  which  answered  that 
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description,  unless  they  were  this  zemindary 
and  another  somewhat  similarly  circums- 
tanced. On  the  2 1  St  of  July  the  Board  of 
Revenue  submilte'l  this  letter  to  Government, 
with  a  recommendation  that  such  part  of  Hun- 
sapore  as  was  ibe  property  of  Futteh  Sahee 
should  be  declared  confiscated  and  sold,  sub- 
ject to  the  interests  of  the  existing  farmers. 
But  on  ih©  28th  of  July  the  Government, 
in  answer  to  this  communication,  directed 
"  that  such  part  of  Hunsapore  as  was  stated 
by  the  Collactor  to  have  been  the  real  pro- 
perty of  the  rebel  Futteh  Sahee  should  be 
conferred  on  the  infant  son  of  the  late  Mohesh 
Dutt-  after  the  usual  publication  had  been 
made."  That  letter  also  provided  that,  upon 
the  lands  being  finally  confirmed  to  the  son 
of  Mobesh  Dutt,  he  should  receive  the  allow- 
ance filxed  fcH*  didqualified  landholders. 

The  Collector  having,  on  the  18th  of 
November  1790,  reported  that  "no  admis- 
sible claim  had  been  preferred  to  the  lands 
ordered  to  be  confirmed  to  Chutterdharee 
Sahee,"  the  Board  of  Revenue,  oh  the  17th  of 
January  1791,  recommended  that  (Chutter- 
dharee Sahee,  infant  son  of  Mohesh  Duit, 
should  be  '*  declared  propiietor  of  the  land 
in  Hunsapore  which  belonged  to  Futteh 
Sahee,"  and  the  Government  on  the  21st 
of  janu^ary  ordered  accordingly. 

These  proceedings  are  at  pages  237,  238, 
and  239  of  the  Appendix.  A  subsequent 
letter  of  the  Board,  of  the  29th  of  April 
1791,  fixes  the  >iialikana-allowance  for  the  in-^ 
Jant  at  1,027  sicca  rupees  7  annas  4  pies  per 
menseni,  and  makes  it  payable  from  the  i  ith 
of  October  1790. 

In  October  1802,  Chutterdharee,  having 
come  of  age,  entered  into  a  formal  engage- 
ment for  the  payment  of  the  Government 
revenue;  and  the  Revenue  Officers,  who  had 
managed  the  estate  during  his  minority,  re- 
linquished it  to  him,  and  issued  a  proclama- 
ation  directing  the  ryots  and  tenants  to  pay 
the  collections  to  him.  These  documents, 
called  respectively  the  dowl  and  the  amul- 
dusluck,  are  at  pages  296  and  297  ;  but  they 
do  not  throw  much  light  upon  any  of  the 
questions  raised  in  the  suit. 

It  is  material  to  observe  that,  during  all 
these  proceedings,  Futteh  Sahee  and  his  line 
continued  to  exist,  and  that  the  latter  exists 
to  this  day.  He'  hrmsclf  was  alive  in  1808, 
but  had  the«  become  a  fakir,  having  given 
up  even  his  Gorackpore  property  to 
his  family.  In  1790.  his  wife  and  one  of 
his  sons  appealed  to  Government  for  an 
allowance,    but    their    application    was    re- 


jected on  the  25th  of  June  in  that  year. 
In  April  1792  one  of  the  sons,  and  in 
April  1808  four  of  the  sons,  of  Futteh 
Sahee  made  applications  for  the  restoration 
of  the  estate  and  for  allowances  oat  of  it. 
On  the  29th  of  April  1808,  the  latter  appli- 
cation was  rejected  by  Government  in  a  letter 
which  stated  that  "the  estate  of  Futteh 
Sahee  had  been  forfeited  to  Govern- 
ment." Areemurdhun  Sahee,  one  (and  appa- 
rent ly  the  eldest)  of  the  four,  made  similar 
claims  by  petition  in  1816  and  again  in  182 1. 
In  both  these  petitions  he  stated  that  his 
younger  brother  had  come  forward  before  Mr. 
Montgomerie  in  1790,  claiming,  00  behalf  of 
Futteh  S  ihee  s  line,  to  settle  for  the  revenue. 
The  claim,  if  made,  was  clearly  treated  as 
inadmissible.  The  order  indorsed  on  the  pe- 
tition of  1821  is  to  the  effect  that,  ''whereas 
the  property  of  Futteh  Sahee  was  coafKcated 
on  account  of  rebellion,"  no  further  pro- 
ceedings on  the  petition  are  necessary.  In 
June  1829,  the  great-grandson  of  Futteh 
Sahee  brought  a  regular  suit  against 
Chutterdharee  and  the  Government  -for 
tbi  recovery  of  the  estate,  which  was  dis- 
missed  on  the  simple  ground  that  the  claim 
was  barred  by  the  Statute  of  .Limitations. 
And  the  same  persons  seem  to  have  appear* 
ed  on  the  proceedings  before  the  Collector, 
of  the  14th  of  June  1848,  which  is  above 
referred  to,  alleging  that  the  grant  to  Chut- 
terdharee was  for  life  only,  and  again  set- 
ting up  his  own  title  as  the  descendam  and 
representative  of  Futteh  Sahee. 

On  these  facts,  it  is  at  least  clear  that 
there  was  a  virtual  confiscation  of  the  inter- 
est of  Futteh  Sahee  and  his  descendants  in 
the  property,  and  the  asseitton  of  fuH 
dominion  over  it  on  the  part  of  the  F.asl 
India  Company.  The  Governraem  ha»  not 
only  persistently  treated  the  estate  of  Futteh 
Sahee  as  forfeited,  and  refused  to  recog- 
nize any  claim  on  the  part  of  hta  descend- 
ants; it  has  for  more  than  twenty  years 
applied  the  revenue  to  its  own  purposes; 
it  held  itself  at  liberty  either  to  reject  (as 
it  ultimately  rejected)  the  applications  of 
Mohesh  Dutt,  or  to  make  a  fresh  grant  of 
the  estate  to  him,  imposing  new  conditions 
upon  the  tenure;  it  held  itself  at  liberty 
in  1790  to  dispose  of  the  property  by  sale, 
though,  as  a  matter  of  grace  and  fa\'or,  it 
finally  conferred  it  on  Chutterdharee. 

Their  Lordships  are,  therefore,  unable  13 
see  the  force  of  the  argument  which  the 
Judges  of  the  High  Court,  and  in  pai^- 
cular  Mr.  Justice  Levingc,  have  founded 
upon  the   supposed  obligation  of  the  fi^l 
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India  Company  to  govern  the  provinces 
which  they  held  under  the  Mogul  Kmperor 
by  virtue  of  the  grant  of  the  Dewanny 
according  to  Mahomedan  law.  and  upon 
the  doctrine  of  that  law  Avhich  denies  to 
the  ruling  power  the  right  to  confiscate  the 
property  of  a  rebel.  Such  an  argument 
might,  perhaps,  have  been  plausibly  urged 
in  the  suit  which  the  great-grandson  of 
Futteh  Sahee  brought  against  Chutterdharee 
and  the  Government,  if  that  had  ever  come 
to  a  hearing.  In  this  suit,  however,  both 
parties  claim  under  Chutterdharee;  and  as 
between  them,  and  for  the  purposes  of  this 
suit,  it  must  be  taken  for  grantci  that  he 
derived  his  title  (whatever  may  have  been 
the  nature  of  his  estate,  or  the  incidents  to 
it)  by  grant  from  the  East  India  Company, 
which  had  full  dominion  over  the  estate, 
and  therefore  the  power  to  grant  it. 

One  consequence  from  this  conclusion  (and 
it  has  a  material  bearing  on  the  question  of 
testamentary  power)  is,  that  the  estate  must 
be  taken  to  have  been  the  separate  and  self- 
acquired  property  of  Chutterdharee.  The 
fact  that  he  was  the  member  of  the  famihr, 
which  had  so  long  held  the  estate,  next  in 
succession  to  the  line  of  Futteh  Sahee,  and 
the  son  and  grandson  of  persons  who  had 
established  claims  on  the  gratituvie  of  the 
Company,  may  have  been  a  motive  deter- 
mining the  selection  of  him  as  grantee ;  but 
it  does  not  affect  the  nature  of  his  *estate, 
or  give  to  it  the  character  of  ancestral  pro- 
perty. The  legal  foundation  of  his  title 
is  still  the  grant  to  him  from  those  who  had 
power  to  make  or  to  withhold  it.  This 
point  was  ruled  in  the  Shevagunga  case 
(9  Moore's  Indian  Appeals  6o6).* 

The  question  remains — whit  was  the  nature 
of  Ihe  estate  granted ;  whether  it  was  a  fresh 
grant  of  the  family  Raj  with  its  customary 
rule  of  descent,  or  a  grant  of  the  lands 
formerly  included  in  that  Raj  to  be  held  as 
an  ordinary  zemindary? 

There  was  not  in  this,  as  in  the 
Shevagunga  case,  a  new  sunnud.  We  have 
no  evidence  of  the  intention  of  the  grantors 
except  that  which  is  to  be  collected  from  the 
proceedings  and  correspondence  already 
referred  to,  nor  have  we  any  record  of  the 
proceedings  in  the  Council- room,  or  any 
means  of  knowing  the  precise  grounds  on 
which  I/>rd  Cornwallis's  Government  re- 
jected the  recommendation  of  the  Board  of 
Revenue,  and  determined  to  confer  the  pro- 
perty on  Chutterdharee.    Again,  it  cannot 
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be  denied  that  in  these  proceedings  the 
ferm  **  Raj "  is  never  used,  or  that  in  some 
of  them  the  subject  of  the  grant  is  spoken 
of  as  **  the  land  in  Hunsapore,  which  be- 
longed to  Futteh  Sahee."  On  the  other 
hand,  there  is  no  expressed  intention  to 
alter  the  nature  of  the  tenure.  The  estate, 
whilst  it  was  in  the  hands  of  the  Company, 
had  never  been  broken  up.  The  policy  of 
the  Decennial  Settlement  was  to  form  a 
body  'of  landholders  by  ascertaining  in 
whom  the  zemindary-interest  in  the  soil 
actually  was,  and  miking  with  those  persons 
a  permanent  settlement  of  the  Government 
revenue  so  as  to  give  them  greater  fi»Hy 
of  tenure.  I^ord  Cornwall is's  Government 
determined  to  set  up  Chutterdharee  as  the 
zemindar  with  whom  the  settlement  *in 
respert  of  this  property  should  be  made. 
But  the  estate  of  a  zemindar  was  not  nie re- 
ly the  right  to  the  px^sse^sion  or  enjoyment 
of  certain  lands.  Ii  iavblved  rights  against, 
and  corresponding  obligations  to,  depend- 
ent talookdars  or  other  under  tenants, 
ryots  of  various  classes,  and  others ;  and 
the  Decennial  Settlement,  as  a  reference  to 
the  rules  re-enacted  by  Rrgulation  VIII.  of 
1793  will  show,  proceeded  upon  an  inquiry 
into  all  or  many  of  these  particulars.  .  In 
the  absence  of  all  evidence  to  the  contrary, 
it  must  be  presumed  that  the.  settlement 
was  made  precisely  as  it  would  have  been 
made,  had  the  estate  continued  in  the  line 
of  Futteh  Sahee;  and,  therefore,  that  the 
subject  conferred  ofi  Chutterdharee  was  (he 
old  zemindary  with  all  its  incidents,  except-  ** 
ing,  at  most,  its  descendible  quality. 
It  seems  to  follow  that  the  intention  to 
alter  that  quality,-  If  it  existed,  wotild 
have  been  expressed.  Again,  the  selection 
of  a  member  of  the  old  family,  the  next 
in  succession  to  the  excluded  line,  though  it 
cannot  make  ancestral  that  which  -\vns  • 
self-acquired,  is  a  very  strong  circumstance 
in  favor  of  the  hypothesis  that  the  intcn- 
tiori  of  Government  was  to  restore  the 
zemindary  as  it  had  existed  before  the  con- 
fiscation or  attachment,  making  no  further 
change  than  was  involved  in  l^ie  forfeiture 
of  the  rights  of  Futteh  Sahee  and  his 
descendants,  and  in  the  substitution,  by  an 
act  of  power,  of  the  person  next  in  the 
order  of  succession,  and  consequently  that 
tlie  transaction  was  not  $0  much  the  creation 
of  a  new  tenure  as  the  change  of  the  tenant 
by  the  exercise  of  a  vis  major. 

The  circumstance  that  the  grant  was  in 
the  first  instance  of  the  zemindary,  without 
the  title  of   Rajah,   has  been  urged  as  a 
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strong  argument  in  favor  of  the  appellant's  ary   disposition   of   liis   propertj^      I>e< 

view  of  the  case.     But  that  the  title  was  not  cases,  too  numerous  to  be  now  quest tc 

absolutely  essential  to  the  tenure  of  the  estate  have     determined     that    the     testamei 

as  a  Raj    is  shown  by  the  Tirhoot  case  (6  power   exists,    and    may    be    exerciser 

Moore's  Indian  Appeals,  p.   191);  and  in  least    wiihin    ihe    limits    which      the 

1837   the   title   was   conferred  on  Chutter-  prescribes  to  alienation,  by  pft   in/^r    z 

dharce,  upon  his  application  founded  on  the  Accordingly,  it  has  been  settled  ihat,'ev< 

fact  that  it  had  been  enjoyed  by  his  prede-  those   parts  of   India    which   are    gove 

cessors  and  annexed  to  the  zemindary.     This  by    the    stricter     law    of    the     INIitaksl 

actof  the  Government  in  1837  could  not  alter  a  Hindoo   without  male   descendants 

the  legal  effect  of  what  was  actually  done  in  dispose,  by   will,   of  his  separate  and 

1790;  but  the  grant  of  the  title  on  this  repre-  acquired    property,    whether    moveable 

sentation  at  least  shows  that  the  Government  immoveable;    and    that    one    having'    r 

of  1837  did  not  dissent  from  the  construction  descendants  may  so  dispose  of  self-acqu 

which  Chutterdharee  then  put  upon  the  acts  property,  if  moveable,   subject,  perhaps 

of  their  predecessors  in  1790.  the  restriction   that  he  cannot   wholly 

Another  argument  for  the   appellant  is  inherit  any  one  of  such  descendants.     I 

founded  on  Regulation  XI.  of   1793.     ^^r.  however,  objected  that  a  Hindoo  in   tl: 

Field  does  not  contend,  in  the  face  of  the  \  provinces,  who  has  sons  or  other  male 

authorities  cited  by  Mr.  Leith,  that,  if  the  !  scendants,  must,  on  the  application   of 

estate   granted   to    Chutterdharee    in    1790  doctrWie  in  question,  be  held  to  be  incapa 

were  a  Raj,  descendible  by  family-custom  of  making  by  will  an  unequal  dtstribut 

according  to  the  rule  of  primogeniture,  it  amongst    them    of     immoveable     prope 

lost  that  character  on  the   passing  of   the  whether  self-acquired  or  ancestral :  becai 

Regulation  in  question.     But  he  insists  on  by  the  law  of  the  Mitakshara,   his  sons 

that  Regulation   as   evidence   of   intention,  both  cases  take,  on  their  birth,  an  inter 

He  argues  that,  inasmuch  as  it  was  passed  in  the  property,  which  their  father,  withe 

to  reduce  the  number  of  estates  descendible  1  their  consent,  cannot  displace, 

by  special  custom,  the  intention   of   Lord  For  the  respondent  it  is  contended  i\ 

Cornwallis's  Government  was,  presumably,  this  question  is  concluded  by  the  Bithoor  ca 

to   make   the    property    restored    to    Chut-  (9^  Moore's  Indian  Appeals,  p.  96).    It  cam 

terdharee   subject  to  the  ordinary   law    of  be  denied  that,  in  that  case,  the  testator  bei 

succession.  a   Mahratta   domiciled   at    Cawnpore,    ai 

Their  Lordships,  however,  are  of  opinion  having  real  as  well  as  personal  estate   nia. 

that  they  cannot  safely  draw  any  inference  ^^'    ^^'^^^  ,^"    ^nt^M^X   distnbution   of    bo 

^^concerning  the  intentions  of  Government  in  amongst  his  sons;  and  that  his  legal  pow 

making  a  particular  grant  in  1790,  from  the  [^  1^  ^P  ^u®  affirmed  bv  this  Committee,  ar 

passing,  in  1793,  of  a  general  law,  which  con-  I  ^^  ^oth  the  Courts  below.     The  appellar 

fessetjly  does  not  affect  the  descent  of  the  however  insists  that  this  decision  is  oppose 

large  zemindaries  held  as  Raj,  or  subject  to  ^^.  ^"®  *^'^.  ^^  ^^^  ^"^,^",^^5!^  Benares,  an 

koohochar  or  family-custom.  '•^^es  on  the  texts  of  the  >iitakshara  whic 

,.          .         ,    ,       .          i_  .     X      ,  show  that  a  father  cannot  alienate  his  sell 

Upon  the   whole,   then,   their   Lordships  acquired  land?,  or  make  an  unequal  disiri 

have  come  to  the  conclusion  that  the  Courts  ,  bution   of   them   by   partition,    without  th 

below  were  right  in  holding  that  the  estate  !  consent  of  his  sons ;  and  also  upon  passage 

granted  to  Chutterdharee  m  1790  was  the  ;  i^    -Stranges    Hindoo    Law"    and   othe 

Raj   of  Hunsapore,   and   that   the   right  of  authorities.     Mr.  Leith,  on  the  other  hand 


succession  to  it  from  him  was  to  be  governed 
by  the  law  or  custom  which  regulated  its 
descent  in  the  time  of  his  ancestors. 

This  view  of  the  case  removes  many  of 
the  objections  to  the  testamentary  power  of 
the  late  Maharajah,  which  it  is  nevertheless 
necessary  to  consider,  since  the  title  of  the 
respondent  to  at  least  part  of  Chutterdharee's 
estate  may  depend  on  the  will. 

It  is  too  late  to  contend  that,  because  the 
ancient  Hindoo  treatises  make  no  mention 
of  wills,  a  Hindoo  cannot  make  a  testament- 


has  argued  that  all  these  authorities  are  tc 
be  reconciled  with  the  decision  in  the 
Bithoor  case,  -by  holding  that  they  relate 
to  property  acquired  by  the  father,  with  the 
use  or  by  the  aid  of  ancestral  estate ;  and 
that  they  have  no  application  to  separate  and 
self-acquired  property  in  the  strict  sense  of 
the  term.  Their  Lordships  are  relieved  from 
the  necessity  of  determining  whether  this  dis- 
tinction is  well  founded,  or  whether,  Jf  it  be 
not  so,  the  present  case  must  be  governed  by 
the  Bithoor  case ;  for,  if  they  are  right  io 


[\WJ1S6S.] 


*nvy 


THE    WEEKLY    REI'ORTER. 


Council, 


n 


Decidttolding  ihat  the  grant   was  of  a   Raj   de- 
l'***^^Scend*tble  according  to  custom  to  the  eldest 

erclscd  '"^'^  ^^"^'  ^^^  question  whether,  according 
the  Ito  the  law  of  the  Benares  School,  a  Hindoo 

«/^r?%an  by  will  make  an  unequal   distribution 

iai,"cvej 


ships  will  humbly  advise  Her  Majesty  to 
dismiss  both  the  appeal  and  the  cross-appeal 
with  costs.  The  appellant  and  the  respond- 
ent will  each  bear  the  costs  of  his  appeal. 


gown 


of  his   self- acquired    immoveable   property 

iliuUi^iiiongst     his     male    descendants     without 

[ants  Bthefr  consent,  does  not  in  this  case  arise. 

*'I.'*The   only   person   entitled    to  impeach  the 

,70ff  ^disposition    by    will     is    Oogurpertab,    the 

laci^D/neldest  grandson,  who  is  a  consenting  party 

''"P'toit.     There  are  no  inchoate  rights  of  in- 

'j,;heritance   in    the    junior    members   of  the 

in  tli family.     They    did    not    by    birth   acquire 

n^**  J  that  community  of  interest  with  their  grand- 

I,  father  in  his  self-acquired  lands,   whkh    is 

jtfjbiKiithe  foundation  of  the  supposed  restriction 

WJpf'ton  his  power.      And  cessauie  rattone,  ceisat 

^^  et  ibsa  Ux.     (See  the  remarks  of  Sir  William 

sons  I       ^  ^ 

jQteiei  Macnaghten   on    the    case   of    Ksarchunder 
^^  Rai,  1  \V.  Mac.  7.) 

jjj  lli  It  follows,  then,  that  either  by  the  special 
0rctf  law  of  inheritance,  or  by  the  will,  the  re- 
canal  s^^ondent  was  entitled  to  the  estate  of  Hun- 
'bc'^  sapore,  and  to  whatever  other  wealth  the  late 
^  Maharajah  could  dispose  of  by  his  will. 

brf  Mr.  Field  has  objected  that  this  ruling 
po««  does  not  cover  that  portion  of  the  estate 
p'*  (if  any)  which  came  to  Chutterdharee  from 
•|^  his  father  Mohesh  Dutt.  This  may  be 
^  true,  but  their  Lordships  are  of  opinion  that 
^1^  ihe  pleadings  and  evidence  in  this  suit  do 
^  not  properly  raise  such  a  case,  and  utterly 
^  fail  to  show  what  that  property  (if  any) 
was.  And  the  respondent  being  in  posses- 
sion of  the  whole,  it  was  for  the  appellant, 
if  he  failed  to  establish  his  title  to  share  in 
the  whole,  to  show  in  what  part  he  was  en- 
titled to  share. 


tir 
k 
I 

i 
I 


With  respect  to  the  questions  raised  by 
either  appeal  touching  the  amount  of  the 
babooana  allowance,  and  the  costs  of  the 
proceedings  in  the  Courts  below,  their  Lord- 
ships have  only  to  say  that  they  see  no 
suQicient  ground  for  interfering  with  the 
discretion  exercised  on  those  points  by  the 
High  Court.   The  result  is,  that  their  Lord- 


The  14th  March  1868. 

Present : 

Sir  James  \V.  Col  vile,  Sir  Edward  Vaughan 
Williams,  Sir  Richard  T.  Kindersley,  Lord 
Justice  Rolt,  and  Sir  Lawrence  Peel. 

Hindoo  widow's  acquiescence  in  a  third  party's 
title— Alienation  of  her  share — Husband's 
estate  no  part  of  widow's  stridhon— Widow's 
power  of  disposition— Review. 

On  Appeal  from  ihe  lale  Sudtler  Court 

at  Agra, 

Bhugwandecn  Doobcy 
versus 
Myna  Baee. 

A  Hindoo  banker  dylnjf  intestate  left  two  widows 
{D  and  M)  as  his  co-heiresses.  A  document  put  for- 
ward by  a  third  partv  ( //)  as  a  will  of  the  deceased 
having  been  set  aside  by  the  Courts,  an  order  was 
passed  in  a  summary  suit,  under  AA  XIX*.,  1S41,  by 
which  the  property  was  equally  divided  between  the 
widows.  One  of  them  {D)  subsequently  died,  leavifl}; 
a  will  disposinsr  of  her  share  to  her  relatives.  Steps  were 
taken  durin^r  D*s  life  by  the  other  widow  {\f)  and  by  // 
to  resist  the  rcg^istration  of  the  will ;  and  after  D^s  death, 
Af  applied  for  the  attachment  of  Dy  share  and  thei* 
appointment  of  a  curator.  Her  application  beinfir  dis- 
missed, she  commenced  a  regular  suit. 

ilF.LD  that  M^s  orieinal  acquiescence  in  the  title 
set  up  by  //  did  not  aeprive  her  of  any  rijjhts  which 
accrued  to  her  as  one  of  the  co  heirs  of  her  husband 
when  that  claim  was  decided  to  be  untenable ;  nor 
could  her  alleged  alienation  of  her  share  bar  her  present 
suit. 

* 

Held  that,  according  to  the  law  of  the  Benares 
School,  no  part  of  her  husband's  estate,  whether  move- 
able or  immoveable,  to  which  a  Hindoo  widow  succeeds 
by  inheritance,  forms  part  of  her  stridhun  or  peculiar 
property  ;  and  the  text  of  Kalyayana  cited  must  be 
taken  to  determine, >fr5/,  that  her  power  of  disposition 
over  both  is  limited  to  certain  purposes  ;  and,  secondly, 
that  on  her  death  both  pass  to  the  next  heir  of  her 
husband . 

Held  that  Judges  of  the  Sudder  Court  admitting  an 
application  for  review  were  competent  to  make  a  quali- 
fied order,  leaving  in  the  Court  which  was  to  review  the 
decision  a  discretion  as  to  the  extent  to  wh'ch  the 
review  should  l>c  carried. 

The  following  are  the  undisputed  facts 
upon  which  this  appeal  arises  :  Rae  Deena 
Nath,  a  Hindoo  banker  of  great  wealth, 
carrying  on  business  at  Benares,  Hyderabad, 
and  other  places,  died  at  Benares  on  the  7th 
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of  June  1855,  childless.  He  was  separate 
in  estate  from  his  brethren,  if  he  had  any  ; 
his  wealth  is  said  to  have  been  self-acquired  ; 
and  consequently  his  co-heiresses,  according 
to  the  Hindoo  Law  of  the  Benares  School, 
were  his  two  widows,  m.,  the  respondent 
and  Doola  Baee,  since  deceased.  Imme- 
diately after  his  death,  however,  a  document, 
purporting  to  be  a  will,  executed  by  him  in 
favor  of  one  Munwunt  Pershad,  to  whom, 
jointly  with  a  person  named  Biihul  Pershad, 
it  gave  the  management  of  the  property,  was 
propounded.  The  title  of  Hunwunt  Pershad 
claiming  under  this  alleged  will,  or  as  the 
adopted  son  of  Rae  Deena  Nath,  has  since 
been  litigated  in  the  Indian  Courts,  which 
have  uniformly  pronounced  against  it.  An 
appeal  to  Her  Majesty  in  Council  against 
their  decisions  is  pending,  but  it  has  not 
yet  been  set  down  for  argument  in  con- 
sequence of  the  death  of  one  of  the  parties ; 
and  for  the  purposes  of  this  appeal  it  must 
be  assumed  that  Deena  Nath  died  childless 
and  intestate,  and  that  the  claim  of  Hunwunt 
Pershad  was  unfounded.  Nor  would  it  be 
necessary  to  refer  to  that  claim  but  for  the 
arguments  which  the  appellant's  Counsel 
have  founded  on  the  partition  between  the 
widows,  which  was  in  some  measure  caused 
by  it,  and  upon  the  alleged  collusion  of  the 
respondent  with  the  claimant. 

The  first  consequence  of  the  claim  was 
that  a  summary  suit,  under  Ad  XIX.  of  184 1, 
to  determine  the  right  to  the  immediate 
possession  of  the  property,  was  instituted 
Jn  the  name  of  Doola  Baee,  who  was  then 
a  minor,  by  her  uncle  and  guardian,  in 
which  a  curator  was  appointed  under  that 
A6t.  When  this  suit  came  to  a  hearing,  the 
Judge  pronounced  against  the  will,  and 
directed  that  the  whole  estate  of  Deena 
Nath  should  be  equally  divided  between  the 
widows,  and  that  the  curator  should  carry 
out  that  order  without  delay.  The  property 
was  thereupon  divided  according  to  the  two 
lists  set  forth  at  pp.  51  and  58  of  the  re- 
cord ;  each  widow  was  put  in  possession  of 
her  share;  and  Doola  Baee  continued  in  the 
separate  possession  and  enjoyment  of  her 
share  up  to  the  time  of  her  death. 

She  died  on  the  10th  of  November  1857, 
having  on  the  21st  of  August  1857  made 
a  will  which  was  registered  on  the  same  day, 
whereby  she  disposed  of  her  share  of  the 
property  inherited  from  her  husband  in 
favor  of  her  father  (the  appellant)  and 
her  infant  brother  Kalooram,  who  is  also 
represented  by  the  appellant  on  this 
record. 


I  Some  steps  seem  to  have  been  taken  / 
the  respondent  and  also  by  Hunwui 
Pershad  to  resist  the  registration  of  tli 
will  in  the  lifetime  of  Doola  Baee  ;  aq 
upon  her  death  the  respondent  applied  U 
the  attachment  of  the  property  in  dispiil^ 
being  that  taken  by  Doola  Baee  under  tb 
partition  as  specified  in  the  list  before  re 
ferred  to,  and  for  the  appointment  oi  ; 
curator  under  Act  XIX.  of  1841.  Her  ap 
plication  having  been  dismissed  by  lb 
Judge,  who  on  that  summary  proceedtni 
upheld  Doola  Baee's  will,  she  commencei 
the  regular  suit,  out  of  which  this  appeal  hai 
arisen,  on  the  21st  of  December  1857,  u 
the  Court  of  the  Principal  Sudder  Ameen  oj 
Benares. 

The  issues  settled  in  the  suit  were  : — 

1.  Whether  there  was  any  inforrpaliiy  id 

the  institution  of  the  suit. 

« 

2.  Whether  the  plaintiff  (the  respondent} 
was  legally  competent  to  institute  ii. 

3.  Whether  Doola  Baee  was  a  minor  01 
not  at  the  date  of  the  alleged  execution  of  the 
will. 

4.  Whether  the  will  was  fraudulent  or  a 
bond-fide  instrument. 

5.  If  a  person  die  leaving  two  widows, 
and  one  of  the  widows  subsequently  die 
leaving  a  will,  who  is  entitled  to  succeed 
according  to  the  Shasters — the  surviving 
widow  or  the  legatee  of  the  will  (supposing 
the  husband's  estate  to  have  been  divided 
between  the  widows,  and  also  supposing  no 
such  division  to  have  been  made)?  And  is 
a  widow  competent  to  make  a  will  in  favor 
of  her  brother  and  father  under  the 
Shasters  ^ 

The  third  and  fourth  issues  may  be  dis- 
missed from  consideration.  Both  have  been 
found  by  the  Courts  below  in  favor  of  the 
appellant,  and  the  correctness  of  this  finding 
is  not  now  impeached. 

Upon  the  other  issues  the  Principal 
Sudder  Ameen  found,  first,  that  the 
respondent  could  not  maintain  her  suit, 
because  it  was  brought  on  grounds  wholly 
inconsistent  and  irreconcileable  with  the 
averments  made  by  her  in  the  suit  under 
Act  XIX.  of  1841,  wherein  she  had  sup- 
ported the  claim  of  Hunwunt  Pershad ; 
secondly,  that  by  reason  of  the  partition 
Doola  Baee  was  fully  competent  to  leave  her 
property  to  whomsoever  she  pleased ;  and 
accordingly  he  dismissed  the  suit  with 
costs. 
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ttoiThere  was  an  appeal  to  the  Sudder  Court  rather  than  before,  the  determination  of  the 
W  Agra.     The  first  judgment  of  the  Court !  principal   and  general  question   of   Hindoo 

o^tas  adverse  to  the  finding  of  the  Prin- 1  Law.  One  was  raised  by  Mr.  Leith  on  be- 
pe.lpaJ  Sudder  Ameen  on  the  first  and  second  half  of  the  respondent,  and  was  to  the  effect 
jlieiifcies,  and  held  that  the  respondent,  not-  ihat,  as  one  of  two  Hindoo  widows  taking 
JsHiihstanding  her  former  acts  and  averments,  as  co-heirs  to  their  husband,  she  is  in  a  more 
afctas  competent  to  maintain  the  suit.  But  favorable  position  than  tljjat  of  a  person 
ifofiolding  that  Doola  Baee  was  competent  to  claiming  as  next  heir  of  the  husband  in 
OUPspose  of  the  inheritance  derived  from  her  succession  to  a  single  widow  deceased. 
Hetosband,  when  it  had  been  distinct  and  The  other,  which  was  taken  by  the 
liy  livided,  and  had  effecmally  done  so,  it  dis-  other  side,  is,  what  was  the  effect  of  the 
wtiRWscd  th-s  appeal.  It  treated  her  power  to  partition,  either  by  way  of  enlarging  the 
•flifspose  of  the  moveable  property  as  cer-  power  of  Doola  Baee  to  dispose  of  the 
«'4i>n;  her  power  to  dispose  of  the  immove-  property,  or  affecting  the  right  of  the  re- 
k;  Jble  property  as  more  open  to  question.  spondent  to  question  her  disposition.     Their 

^'  The  respondent  applied  for  a  review  o\yoM^^  sv\\\  consider  all  these   questions 

Ihis  judgment.     The  nature  of  her  appli-    '"  ^^^*^  ^''^^^• 
-  ration  and  the  proceedings  upon  it  will  have       At  the  close   of  the   argument   for    the 
^,p  be  more  pariicularly  considered  hereafter,    appellant,  they  intimated  that,  in  their  judg- 

Ihe  result  of  it  was  that  the  case  was  re-    nient,   the   respondent   was   not  precluded. 

tteard  before  a  Full  Bench,  when  the  Court  either  by  her  afts  or  averments,  or  by 
"decided  that,  according  to  the  law  of  the    her  form  of  pleading  in  this  suit,  from  insist- 

fcenares  School,  Doola  Baee  was  incompetent  ing  on  her  rights  as  heir  of  her  husband 
Dirlo  dispose  of  eiiher  the  moveable  or  immove-  against  the  claims  of  Doola  Baee.  Their 
of»ble  property  which  she  had  inherited  from    Lordships  agree  generally   in   that  part  of 

jier  husband,  and  made  a  decree  in  favor  of  the  first  judgment  of  the  Sudder  Court 
j^he  respondent.  This  present  appeal  is  which  ruled  that  the  respondent,  because 
•gainst  that  decree.  she  originally  acquiesced   in  the  title  set  up 

by  Hunwunt  Pershad,  had  not  lost  any 
kt  From  the  foregoing  statement  it  is  obvi-  ^ghts  which  accrued  to  her  as  one  of  the 
jOns  that  the  principal  question  between  the  ;  co-heirs  of  her  husband  when  that  claim 
.'dpariies  is  the  broad  and  general  one,  whe-  1  was  decided  to  be  untenable.  Nor  do  they 
rilher,  according  to  the  law  of  the  Benares  !  think  that  her  alleged  alienation  of  her 
iSchool,  a  Hindoo  widow  is  competent  to  dis-  ;  share    can   be  ur^ed   against    her   by    the 


iBpose,    by    will    or   deed   of    gift,    of    eiiher 


appellant   as  a  bar  to  the  present  suit.     It 


^moveable  or  immoveable  property  inheiited  mav  have  been  an  improper  aft  ;  it  may  be* 

ifrom  her  husband,  to  the  prejudice  of  his  one  which  Doola  Baee,  had  she  been  the 

mext  heirs.  survivor  of  the  two  widows,  could  have 
^     The    learned   Counsel   for  the   appellant  '  questioned,    or    which    the    next    heirs  of 

have,    however,  contested   the   right  of  the  Deena  Nath  may  yet  question;  but  the  im- 

irespondent  to  have  the  present  case  decided  proper  alienation  of  part  of  her  husband's 

on  this  issue  upon  various  grounds.     They  estate   cannot  aifeft  the  respondent's  right 

contend —  to  recover  other  parts  of  it  from  those  who, 

/,/.-That.  if  not  precluded  from  main-  'f  />"  ?;*«*  °f  '*>*  '''^'  '^  "=0'^«^*'  ''*^'«  "° 
taining   the  suit  by  reason  of  her  acts  and    ^       ^^ 

averments  in  former  proceedings,  as  ruled  And  upon  the  argument  founded  on  the 
by  the  Principal  Sudder  Ameen,  she  has  pleadings,  their  Lordships  have  to  observe 
so  shaped  her  case  on  the  pleadings  that  ■  that  the  plaint  does    not   inaccurately   state  J 

she  cannot  in  this  suit  insist  on  her  righis,  the  respondent's  claim  to  the  light  to  suc- 
whatever  they  may  be,  as  next  heir  of  her  i  ceed,  on  the  death  of  Doola  Baee,  to  that 
husband  in  succession  to  Dojla  Baee.  properly  which  the  latter  took  by  inheritance 

2ndly. — That  it  was  not  competent  to  the  from  her  husband.  The  replication  and  the 
Suvlder  Court,  having  regard  to  the  applica-  petition  of  appeal  from  the  decree  of  the 
tion  for  review  and  the  proceedings  thereon, ,  Court  of  first  instance  are,  no  doubt,  more 
xo  review  its  first  decision,  except  as  to  the  '  open  to  the  objection  taken.  In  order  to 
immoveable  property.  ;  meet  the  case  ot  quasi  estoppel  set  up,  they 

Two  other  points  were  taken  at  the  Bar,  •  attempt  to  draw  a  distinction  between  the 
which  it  will  be  convenient  to  consider  after,  I  claim    to    the    original    share     which    the 
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heTcSm '.n°?h  T.  »>«^  husband's  death,  and  It  may  be  admitted  ihal  Mr.  G^M 
tUled  on D^ll  «  •  h'^'k  ^^^}'^'V^^  «»- 1  understood  the  application  to  be  limitec 
titled  on  Doola  Baee  s  death ;  and  make  some    the  immoveable  property  •  that  he  so  lim 

"ut  thirmTsnTel'd'  '""T''^  °'  'f  ''^'"^'P"  "^^  "°"<=«  =  ^^^  tU^  ^  the  p'aSe  " 

vented  .h^fim'"^  /'*'. '"  "°  ^^^'^^  P'^"  ^''°^'^^'  '"  P'"*""  before   Messrs.   8 

ore  udiced  .h.  ^T'  ,*'^P™^^^    ««"«^'''  «'  ''"^  -l^e^^son.  the  written  grounds  for  m 

of  ri"h  het«i^n  fh   '''*'.°f ''"^  real  question  "impugned  the  correctness  of  the  decis 

•he  Si  •.         M  >^  P"""'"  =  and,  that  being  so  far  as   it  related   to  the   real  pro« 

the  case  ,t  would  be  contrary  to  the  practice  only."     But    the    question     still    reiw 

of  th,s  Commutee  to  give  effect  to  nice  and  whether  it  was  not  competent  ?o   he   3 

of  an  Indian  pleadmg.  ,he  application  for  review  was  to  be  md 

The  ne.xt  question  is  whether  the  decree  '°  enlarge  those  grounds  on  the  oral  app 

now  under  appeal  ought  to  be  reversed,  so  '^'"'O"  of  il»e  party,  if  satisfied   that  th 

Jar  as  it  affects  the  moveable  property,  merely  ^^^^  *  proper  case  on  the  merits  for  so  i 

on  the  ground  that  it  was  not  competent  to  '"*■     '^'here  seems  to  be  nothing  in  the 0) 

the  Sudder  Court  to  review  its  prior  decree  °f  Procedure  which  expressly  prohibits  the 

with  respect  to  that  portion  of  the  property  '''O'"  ^  doing.     And  their  Lordships  are 

in  question  in  the  suit.                                    '  opinion    that    Messrs.    Ross    and    Pearei 

Their  Lordships  are  not  satisfied  that  the  '''°"^'*  '^^^  "''^'"  *""'^  "'*de  a  final  on! 
proceedings  on  review  were  not  within  the  *^''^?''"8^  ""■  rejecting  the  application  //» A 
j3owers  of  the  Sudder  Court.  Two  objections  >  ^L '"  Pf?"  7"*, "°'  '"competent  to  mal 
have  been  taken  to  them,  viz ,  first   that  the  .^"''''fied   order  which   they  did  raak 

respondent  never  petitioned  for  a  review  of ,  .k  T*^'"  5"°""  ^^'''^h  "'*''*  '"  "™ 
judgment,  except  as  to  the  immoveable  iLh?/.!'""  ?  'u'^^'^V' '° '*'? ''''^^^ 
property  ;  ne.xt,  that  whatever  was  the  scope  tk  ^"f"'  'r°"'^  ^^  *'^'"«*^-  ,  . 
of  her  petition,  the  order  of  Mr.  Gubbins  n  I  f  ^  ..  °^  opinion  that,  even  if  il 
upon  it  must  be  taken  to  have  conclusively  a  ■  ■  '*''  ''^®"  "■'■°"?  '"  ''*  P"^ 
confined  the  review  to  the  immoveable  pro-  .k"^^^  "^  miscarriage  ought  not  to  prevei 
perty.  ^        "I's  Committee  from  deciding  the  questia 

ijn^n  ,u<.  fi„,      •  .   u  •    T      ..  touching   the   disposition    of  the   moveabi 

thaVr-xtlSio^n '?«     "  •  ^°'''''''?'  '^""'^    '''"'*^  °"  '■"  "'^'•''«-     There  has  been  li 

on   a   fair  coni  ?nflSn     T-    ^'  P'  H  """''■  '  T'^'T'     '^^e  question  w;is  fully  arguid  b^ 

embLe  the TueS  .    t  .I'"   ^^  '^l?  '°    ^°''."'"  ^'""  ^^"'^h  of  the  Sudder  Court* 

.wTii   ,c  ,v^!,  ^  T  •°"  ''^  '°  'he  moveable  as   ample  notice  to  both  parties.     It  has  bee. 

proLnv     Plea  ?  '^£ J°  .'\   immoveable   fully  argued  here.     The  obje  tion   therefo.^ 

thSter    but  „L  1        '°  ^'  '^°"'^"?'^  '°   "  '?"''^'>'  '^'^hnical,  and  the  result  of  yieldi^ 

nsists   that    ,h/  nni  •  "  "^T  >«*"^'^'•     ^'    '°  ''  "''-'*''  he  to  place  the  respondint  at^ 

Pundit  ouaht. oh. T"'°".    f    "'^    ?'^""»    very  unfair  disadvantage.    She  had  a  riglJ 

opiSn    &h  i,  .1  rfr^' "' *'^''^^-  '^•"•'    '°*PP*"*  to  Her  Majesty  against  the  «hol( 

?arhe  him*^^  JLh   PPk-  ^^  ^"''Z^,  made  ;  or  any  part  of  the  first  decrle  of  the  Suddd 

no  duSS  K  /  *"'  '*'?."'^  °P'"'°")    ^°""-     She  would  not  have  lost  that  rigW 

moveab  e  uronertr'h".  T"^'^^  ^^^.  '""-    °^  ?PP^*'  «^«"  'f  she  had  limited  her  appH- 

t^  wtdowmH^r/nL    f  ^^T^  ""^''S^'  °f    '^^"°"  f°^  »  ^'^^■'^^^  10  the  immoveable  pn> 

dice  of  her  h..£T  1 5"'''^''  *°  '^^  P'*^J"-    Pf  "y-    She  was  relieved  from  the  necessity 

dice  of  her  husband  s  heirs.  of  appealing,  by  obtaining  a  final  decree  i« 

Again,  as  regards  the  aft«  nf  .h«  n      .  **?'  ^*^**''  ^  'o  'he  whole  of  the  property, 

the  f  rticie  of  the  Code  of  5  ocldure  wht'h  "J"''"''  ™°^^^'^'*^  °^  immoveable.     If  th» 

is  supposed  to  have  tied  the  hands  of    hi  f  ^f  ,'°"  ''P'*^  '°  P^«^^"'  'here  could  be  n 

Judges  is  the  378th.     It  is  clear   h°i  ?""'  '^'^'^^in'-ition  of  the  question  as  to  the 

that^he  final  order   contemn  a?ed   Z2'\  ^''"^'"  °"  "s  merit ;  unless,  indeed,  for  the 

Seflion  was  the  order  which Tn   Kp  n,H-  '"''*  °^  '*°'"S  substantial  jus.ice  between  the 

course,  would  have  bee ,  made  favM^,""^  P'""=^'  '^^'^  I^ordships  4ere  now  to  al  o« 

Ross  and  Pearson  on7e  TJth  of     -.n-?-  her  to  appeal  against- that  portion  of  the  first 

1863.     (See  p.  86.)    Thrproceedin^ -W'  '[^"ee  of  the  Sudder:    They  a,«  of  opinion 

Giibbins  was  merely  hirtfL  for  th^i     '^';  '^'^^  "«    s-eh   formality  is  necessary,  and 

that  notice  to  the  opposite  party  ihlrh"^  °^  '}^^^  I'  '^  competent  to  the  respondent,  .vho 

quired  by  the  proviso  'LTehion^  ''  ''■  f,f  hf„  brought  here  on  appeal.  |o  mam. 

ocLiion.  tain,  if  she  can,  the  decree  which  is  under 
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Mr.  G^al,  by  showing  that  it  is  right  upon  the 

J  be  lim^rlts. 

J^  frheir  Lordships  being,  therefore,  of  opi- 
^l^pn  that  there  is  no  obstacle  to  the  deter- 
"*?^5^|nation  on  this  appeal,  and  between  these 
J  ^'Jlrties,  of  the  general  question  involved  in 
» l°e  d(^  judgment  under  appeal,  will  now  address 
'"  ''traselves  to  the  consideration  .of  that 
jJ'J^istion. 

r  or  li'^^^  parties  have  brought  together  a  large 
IjQljjiiount  of  conflicting  authority  concerning 
heofil*  consisting  partly  of  the  By-ivasias  or 
»d  ik?'^'^"^  of  Pundits,  partly  of  decided 
its  fori^^^'  ^"^  partly  of  passages  from  ancient 
■^^J^  modern  authorities,  which  are  accepted  as 
^QJjjjjj..^thoritative  in  the  Courts  of  India. 

(Jship>|It  is  impossible  to  reconcile  the  various 
nd  fiinions  of  the  Pundits  which  are  to  be 
afiitiilund  in  the  record.  They  are  divisible 
aiwfl^to  three  classes,  viz.,  first,  that  of  opinions 
intwiken  in  other  suits;  secondly,  that  of  opi- 
'diijfcns  taken  by  the  parties  themselves  for  the 
s(oi*irposes  of  this  suit;  and,  thirdly ,  that  of 
beei4>inions  given  in  answer  to  the  questions 
(f.   lUt  by  the  Sudder  Court  in  this  suit. 

c^*^'  *  Of  the  first  class  are  No.  10  at  p.  9,  pro- 
/^^'/jably  No.  11  at  p.  19,  No.  33  at  p.  63,  and 
w  Pjo.  28  at  p.  36.  Three  of  these  are  not  very 
Pn^aterial.  As  far  as  they  go,  the  two  first 
a)c4ipport  the  contention  of  the  respondent; 
^%,Q  third  seems  to  be  good  law,  but  it  has 
ya-'^feany  no  bearing  on  the  question  now  under 
<^*?onsideration.  The  point  was,  whether,  on 
'^j*he  death  of  the  widow,  the  daughter  or  a 
fi^^ephew  should  succeed  to  property  derived 
}'-^om  the  husband ;  and  inasmuch  as  the 
^l^idow  could  not  have  taken  the  properly  if 
•%  had  not  been  divided,  it  followed  that  it 
'fiust  continue  to  descend  in  the  course  of 
!^uccession  to  separate  estate,  and  therefore 
'Jo  a  daughter  before  a  nephew.  The  fourth 
3?|s  strong  against  the  right  of  a  widow  to 
'alienate  immoveable  preperty  inherited  from 
^ber  husband;  and  the  case  in  which  the 
'opinion  was  taken  was  decided  in  accordance 
'Vith  it.  But  the  opinion  being  apparently 
Hhat  of  the  same  Calcutta  Pundit  who  was 
'consulted  in  this  case,  it  is  material  only  -as 
'showing  that  he  has  in  other  cases  rejected 
the  doctrine  that  a  widow  has  power  to 
dispose  of  land  inherited  from  her  hus- 
band. 

The  second  class  consists  of  No.  12  at 
p.  19,  being  the  opinion  of  thirty-seven 
fecnares  Pundits,  filed  by  the  respondent; 
and  of  No.  14  at  p.  49,  being  the  opi- 
nion   of    twcntv-one   Pundits  of    the   same 
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'  place,  filed  by  the  appellant.  The  first  ruled 
that   the   surviving   widow   was   entitled   to 

I  succeed  to  the  share  of  the  deceased  widow, 

;  and  that  that  right  could  not  be  defeated 
by  the  disposition  of  the  de.ceased  widow. 

;  The  other  goes  the  length  of  contesting  the 
right  of  one  widow  to  succeed  to  another 

I  widow  of  her  deceased  husband  in  any 
case-;  it  afBrms  the  proposition  that,  the 
property  being  once  vested  in  the  wives, 
each  had  an  absolute  interest  in  her  share, 
and  might  dispose  of  it  as  she  pleased. 
It  held  also  that,  in  the  case  of  intestacy,  the 
father  and  brother  of  the  deceased  widow 

I  would  have  been  the  persons  entitled  to 
inherit  her  share. 

The  third  class  consists  of  No.  4  at 
p.  72,  being  the  opinion  of  Ram  Nath,  one  of 
I  the  Pundits  at  the  Sudder  Court  of  Agra;  of 
;  No  7  Jit  p.  73,  being  the  opinion  of  four 
Benares  Pundits,  taken  by  the  Judge  of  that 
place  under  orders  from  the  Sudder  Court 
at  Agra ;  No.  5  at  p.  72,  and  No.  3  at  p.  85, 
being  the  two  opinions  of  Heerna  Nund, 
the  other  Pundit  at  the  Sudder  Court  of 
Agra;  and  No.  6  at  p.  jz,  and  No.  2  at 
p.  84,  being  the  two  opinions  of  the  Cal- 
'  cutta  Pundit.  All  these,  except  the  later 
opinions  of  Heerna  Nund  and  of  the 
Calcutta  Pundit,  which  were  taken  on  the 
proceedings  in  review,  were  given  in  answer 
to  the  question  put  by  the  Sudder  Court 
before  its  lirst  judgment. 

The  questions  were  prefaced  by  the  fol- 
lowing '*  Preamble"  or  statement. 

A  dies,  leaving  two  wives,  B  and  C,  who 
inherit  his  property,  real  and  personal.  B 
and  C  make  a  complete  partition  of  the  pro- 
perty, and  live  separately  from  each  other. 
C  dies,  having  as  blood-relations  a  brother 
and  an  uncle ;  and  the  questions  were — 

I  St. — Does  the  property  left  by  C  d'^sccnd 
by  inheritance  to  the  other  widow  B,  or  to 
the  brother  or  uncle  of  C  ?  and 

2nd. — Would  C  be  competent  to  bequeath 
by  will  to  her  blood -relatives  the  share  of  the 
property  which  she  inherited  from  A  (so 
divided)  to  the  prejudice  of  By  who  is  still 
living  ? 

It  will  be  c^served  that  this  statement 
assumes  a  complete  partition  by  the  act  or 
contract  of  the  two  widows,  and  it  substi- 
tutes an  uncle  for  the  father  of  the  deceased 
widow.  The  only  variation  in  the  references 
to  the  different  Pundits  was  that,  from  acci- 
dent or  design,  that  to  Heerna  Nund  was 
confined  to  real  property. 
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To  these  questions  the  four  Benares  Pun- 
dits answered  :  first y  that  the  brother  of  C 
was  her  foremost  heir,  and  after  him  her 
uncle,  and  that,  while  these  two  existed,  B 
could  not  sufcceed  ;  second,  that  any  testa- 
mentary disposition  by  the  widow  of  the  pro- 
perty which  she  had  inherited  from  her 
husband  should  be  held  valid,  the  property 
having  been  exclusively  her  own,  and  that 
she  was,  therefore,  at  liberty  to  dispose  of  it 
in  any  way  she  thought  proper. 

Three  out  of  the  four  consulted  Pundits 
appear  to  be  included  amongst  -the  twenty- 
one  "who  had  previously  given  the  opinion 
above  referred  to,  at  the  instance  of  the  ap- 
pellant; and  accordingly  the  two 'opinions 
are,  as  might  be  expected,  to  the  same  effect; 
except,  perhaps,  that  the  second  does  not 
deny,  so  strongly  as  the  first,  the  right  of  the 
surviving  widow  to  succeed  to  the  share  of 
the  deceased  widow  in  any  case. 

The  answer  of  Ram  Nath  to  the  first  ques- 
tion was  that  C's  share  would*  descend  by 
inheritance  to  B,  because  C  could  not  be 
succeeded  by  her  brother  or  uncle  during  the 
existence  of  her  husband's  sapinda ;  and, 
although,  in  his  answer  to  the  second  ques- 
tion, he  admits  the  power  of  C  to  defeat  this 
right  of  B  by  her  will,  he  rests  that  power  of 
disposition  solely  on  the  partition  assumed 
by  the  statement.  He  says  expressly :  '*  She 
could  not  have  done  so  had  the  property  been 
jointly  held."  He  makes  no  distinction  be- 
tween real  and  personal  estate. 

The  answers  of  Heerna  Nund  and  the 
Calcutta  Pundit,  upon  which  the  ultimate 
judgment  was  in  great  measure  grounded, 
was,  of  course,  in  favor  of  the  respondents 
on  both  points.  They,  too,  make  no  distinc- 
tion between  real  and  personal  property. 
The  first  opinion  of  Heerna  Nund  was  con- 
fined to  real  properly ;  but  this,  as  he 
explained  in  his  second  opinion,  was  because 
the  reference  to  him  was  so  confined. 

The  following,  then,  is  the  result  of  the 
Byivastas  of  the  Pundits.  If  the  parti- 
tion, the  effect  of  which  will  be  afterwards 
more  fully  considered,  were  out  of  the  ques- 
tion, all  the  Court  Pundits  would  agree  in 
holding  that  -the  respondent,  as  the  next 
heir  of  her  husband,  is  entitled  to  take  by 
succession  the  share  of  Doola  Baee ;  and 
that  that  right  cannot  be  defeated,  either  as 
to  moveable  or  immoveable  property,  by  the 
will  of  Doola  Baee.  Ram  Nath,  however, 
holds  that,  by  reason  of  the  partition,  Doola 
Baee  acquired  the  right  of  disposition. 
Again,  the  twenty-one  or  twenty-two   Ben- 


ares Pundits,  who  are  in  favor  of 
appellant's  title,  are  opposed  by  the  twei 
seven  Pundits  of  the  same  place,  who  \ 
given  their  opinion  in  favor  of  the  respd 
ent.  And  the  Bywasias  given  in  ol 
cases  are  more  favorable  to  the  respom 
than  they  are  to  the  appellant. 

The  Benares  Pundits,   who   are  in 

of  the  appellant,  refer  only  generally  td] 

Mitakshara;  but  the  particular  pass'a[ 

which  they  rely  are  probably  the   ii 

nth  Sections  of  the  second   Chapter7 

especially  the  second  article  of  the  jxth 

lion.     Those  passages,  and  the  arguraei 

favor   of   ihe   widow's   right   of   disf 

which  were  deduced  from  them,  were  h 

under  the  consideration  of  this  CommM 

in  the  case  of  Choteh  Beebee,  decided  oni 

1st  of  February  1867.     The  following  Is] 

concjusion  to  which   their    Lordships* 

came    (see   printed   judgment,    pp.     10 

13):  **The  result  of  the   authorities  st 

to  be  that,  although  the  widow  may  hai 

power   of   disposing  of    moveable  pro] 

inherited  from  her  husband,  which  she 

not  under  the  law  of  Bengal,  she  is,  by 

one   law   as   by   the  other,   restricted  it 

alienaiing  any  immoveable  property  wlii 

she  has  so  inherited  :  and  that,  on  her  deaj 

the  immoveable  property  and  the  movcabl^ 

j  she  has  not  otherwise  disposed  of  it,  pass] 

'  the    next   heirs  of  her  husband.'     To  i 

I  authorities  then  cited  and  reviewed  by  iM 

'  Lordships  may  be  added  Sir  William'  Mil 

naghten's    observations     in    his    work  ^ 

Hindoo  Law,  Vol.  L,  pp.   19  to  21;  caal 

14    and    15    in   the  second   volume  of  ll 

same  work,  pp    31  and  37;  and  also  son 

of  the  cases  which  will   hereafter  be  me" 

tioned,    which,    whilst    they    support   lb 

doctrine  of  the  widow's  power  to  dispose  fl 

moveable  properly,   admit  that  she  canno 

dispose   of   immoveable   properly  inherile( 

from  her  husband. 

It  must,  then,  be  taken  upon  the  aulhori 
ties  to  be  settled  law  that,  under  the  lawfl 
Benares,  a  Hindoo  widow  has  not  the  powei 
to  dispose  of  immoveable  property  inherited 
fr6m  her  husband  to  the  prejudice  of  hii 
next  heirs;  and  the  only  question  open  t( 
doubt  is  whether  she  has  any  such  powci 
over  moveable  property. 

It  must  be  admitted  that  in  favor  of  ih\i 
supposed  distinction  there  appears  at  first 
sight  to  be  a  considerable  body  of  positive 
authority.  In  the  case  of  Cassinauth 
Bysack  vs,  Hurroosoondury  Dabee,  ine 
leading  case  upon  the  rights  and  disabii/- 
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)f  a  Hindoo  widow  in  Bengal,  it  was  at 
supposed  that  the  distinction  was  recog- 
even  by  that  school.  The  first  decree 
U  case  declared  the  widow  entitled  to 
ilerest  for  life  in  the  immoveable,  but  to 
)solute  interest  in  the  moveable,  estate  of 
late  husband.  That  was  ahered  by  the 
je  made  on  a  bill  of  review,  which 
red  her  entitled  to  the  r^al  and  personal 
of  her  husband,  to  be  possessed,  used, 
enjoyed  by  her  as  a  widow  of  a  Hindoo 
>and  dying  without  issue,  in  the  manner 
bribed  by  the  Hindoo  Law.  On  an  ap- 
from  that  decree  the  whole  subject  was 
Kewed  by  Lord  Giffard.  His  judgment 
lich  is  reported  in  the  Appendix  to  Mr. 
igueville  Clark's  rules  and  orders),  whilst 
[establishes  that,  according  to  the  law  of 
jgal,  there  is  no  distinction  between  | 
reablc  and  immoveable  property  in  re- ! 
:l  to  the  widow's  power  of  disposition  j 
!r  it,  seems  to  proceed  on  the  ground 
the  treatises  known  as  the  Vivada 
lintamani  and  the  Ratnacara  are  over- 
led  and  qualified  in  this  respect  by  the 
lyabhaga  and  Dayatutwa,  which  give  rhe 
|tw  to  Lower  Bengal,  and  that  where  the 
former  treatises  prevail,  the  distinction 
ly  exist.  This  judgment,  therefore, 
►rds  some  ground  for  the  argument  that 
le  law  of  Bengal,  which  does  not  recog- 
ize  the  distinction,  is  an  exception  from  the 
leral  Hindoo  Law.  Again,  in  Bijai  Govind 
Hng  vs.  Naj under  Narain  Rae  (2  Moore's 
[ndian  Appeals  181),  decided  here  in  1839, 
right  of  the  widow  to  dispose  of 
loveable  property  inherited  from  her  hus- 
band, and  its  devolution  on  her  dying  intes- 
[tate,  are  treated  as  open  questions  under  the 
law  of  the  Mithila  School. 

Of  decided  cases  affirming  the  distinction, 
we  have  that  in  the  High  Court  of  Bengal, 
which  was  cited  at  the  Bar  from  the  "  Indian 
Jurist"  of  the  3Kst  of  March  1866, 
p.  1 28,  and  which  appears  to  be  a  case  govern- 
ed by  the  law  of  the  Mithila  School. 

We  have  further  the  four  cases  cited  in  the 
judgment  in  that  case,  of  which  two  show 
that  the  distinction  has  been  recognized  by 
the  Sudder  Court  of  Madras  as  prevailing 
in  the  Presidency  of  Madras ;  and  two  show 
that  it  has  also  been  recognized  by  the  High 
Court  of  Bombay  as  prevailing  in  that 
Presidency.  And  lastly,  wc  have  case  2,  at 
p.  46  of  the  second  volume  of  Sir  William 
Macnaghten's  Hindoo  Law,  in  which  the 
law  which  ought  to  have  been  applied  was 
that  of  the  Benares  Sghool. 


If  it  were  clear  that  the  law  upon  the 
point  in  question  was  necessarily  the  same 
for  all  parts  of  India  except  those  provinces 
of  Lower  Bengal  which  are  governed  by  the 
Dayabhaga,  these  cases  might  aflFord  ground 
for  saying  that  the  doctrine  under  consider- 
ation, however  questionable  originally,  must 
be  taken  to  be  now  established  by  a  course 
of  decisions. 

Is,  however,  this  uniformity  of  the  law 
to  be  presumed  ? 

The  Judges,  indeed,  of  the  High  Court  of 
Calcutta  say  in  the  judgment  just  referred 
to :  "  This  case  come^rom  Tirhoot,  one  of 
the  districts  forming  the  ancient  province  of 
Mithila,  but  the  law  is  admittedly  the  same 
in  this  particular,  both  for  Mithila  and  for 
the  provinces  governed  by  the  Mitakshara." 
Their  Lordships,  however,  are  not  satisfied 
that  this  statement  is  correct. 

The  Mitakshara  is,  no  doubt,  accepted  as  a 
high  authority  by  all  the  Schools,  even  by 
that  of  Bengal,  when  it  is  not  controlled  by 
the  Dayabhaga  and  other  treatises  peculiar 
to  that  School.  But  the  other  four  Schools 
have,  like  that  of  Bengal,  though  in  a  less 
marked  degree,  their  particular  treatises  and 
commentaries  which  control  certain  passages 
of  the  Mitakshara,  and  give  rise  to  the 
differences  between  those  Schools.  In  proof 
of  this,  it  is  only  necessary  to  refer  to  the 
"Preliminary  Remarks"  of  Sir  William  Mac- 
naghten,  pp.  21  to  23.  P>om  these  it 
would  appear  that,  whilst  the  Mithila  School 
follows  implicitly  the  Vivada  Chintamani 
and  the  Ratnacara;  the  South  of  Indiaik 
I  the  Smriti  Chandrika  and  the  Madha- 
vya;  and  the  Presidency  of  Bombay,  the 
I  V)^vahara  Mayukha ;  these  works  are 
by  no  means  held  in  equal  estimation  at 

Benares. 

Now,  it  appears  from  the  judgment  of 
Lord  Giffard  that  the  works  which  were 
supposed  to  go  furthest  towards  establishing 

I  the  distinction  between  moveable  and  im- 
moveable property,  which  is  now  under  con- 
sideration, were  the  Vivada  Chintamani 
and   the   Ratnacara.     These   may   well   be 

'  taken  to  establish  such  a  distinction  accord- 
ing to  the  law  of  Mithila,  and  yet  fail  to  do 

,  so°according  to  the  law  of  Benares.  Again, 
the  ^layukha   is    cited'  as  an  authority  for 

'  the  decision  of  the  case  at  p.  43  of  the 
second  volume  of  Macnaghten ;  and  in  the 
judgment  under  appeal  it  is  expressly  stated 

!  that  that   treatise   is   not   accepted    as    an 

i  authority  by  the  Benares  School,  and  con- 
secjuently    that   the  case  in   question  was 
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not  binding  on  the  Court.  In  like  m^inner 
the  law  established  by  the  two  decisions  at 
Madras,  if  it  be  so  established,  may  depend 
on  treatises  and  authorities  peculiar  to  the 
South  of  India,  and  not  accepted  at  Benares. 
From  the  reports  of  these,  at  p.  117  of  the 
Sudder  Decisions  for  1 849,  and  at  p.  77  of  the 
Sudder  Decisions  for  1850,  it  appears  that 
both  were  decided  on  the  Bywastas  of 
Pundits.  In  the  former  case  the  authorities 
relied  on  by  the  Pundits  are  not  given; 
but  in  the  latter,  mention  is  made  of  the 
books  called  Madi«A'eyen  and  8uraswati- 
vilasa,  as  well  as  oHhe  Mitakshara  (there 
called  Vijnyaneswara);  and  it  appears 
from  Sir  William  Macnaghten's  remarks 
that  the  two  latter  works  are  of  paramount 
authority  in  the  territories  dependent  on  the 
Government  of  Madras,  whilst  they  are  not 
enumerated  amongst  the  works  accepted  at 
Benares. 

If  this  be  so,  it  follows  that,  even  if  the 
above-mentioned  cases  were  correctly  decided, 
they  are  by  no  means  conclusive  on  the 
present  question.  The  decision  of  the  High 
Court  of  Calcutta,  in  so  far  as  it  confirmed 
the  title  of  the  purchaser  of  the  Govern- 
ment promissory  notes,  might  have  been  j 
rested  on  the  general  law  relating  to  the 
transfer  of  negotiable  paper,  and  that  case, 
so  far  as  it  involved  the  question  now  under 
consideration,  and  the  case  in  the  second 
volume  of  Moore's  Indian  Appeals,  were 
determinable  by  the  law  of  Mithila;  the 
two  cases  in  the  High  Court  of  Bombay, 
'  and  that  at  p.  46  of  the  second  volume  of 
Macnaghten's,  were  decided  according  to  the 
peculiar  law  of  the  Bombay  Presidency, 
including  the  Mayukha;  and  those  at  Mad- 
ras, according  to  the  law  of  that  Presi- 
dency. None  of  them  necessarily  govern  a 
case  to  be  decided  according  to  the  law  of 
Benares. 

How,  then,  does  the  law  stand  independ- 
ently of  these  decisions  ? 

The  startling  differences  of  opinion 
amongst  the  Pundits  show  that  the  question 
cannot  be  taken  to  be  clearly  settled  by  the 
authorities  accepted  at  Benares. 

The  text  of  the  Mitakshara,  on  which,  as 
has  already  been  shown,  the  appellant  must 
mainly  riely,  is  the  second  paragraph  of  Sec- 
tion II  of  Chapter  2,  which  includes  "pro- 
perly  which  she  may  have  acquired  by  in- 
heritance "  in  the  enumeration  of  women's 
peculiar  property.  These  words  make  no  1 
aistmction  between  moveable  and  immove-  ' 


able  property;  yet  it  is  settled,  beyondi 
question,  as  we  have  already  stated,  ihatl 
immoveable  property  which  a  woman  | 
herits  from  her  husband  cannot  be  dispoi 
of  by  her,  and  does  not  pass  as  her  slridM 
The  legitimate  inference  from  this  sed 
to  be  that  neither  moveable  nor  immoveah 
property  inherited  from  her  husband  fom 
part  of  a  worain's  peculium  or  slridhn 
Sir  William  Macnaghten,  indeed  (Vol.  L,] 
38),  excludes  from  stridhun  all  the  diffe/er 
kinds  of  property  enumerated  in  the  \a! 
clause  of  the  paragraph  in  qnesiibn. 

On  the  other  hand,  it  maybe  argued  ihl 
the  text  is  explicit;  that  it  includes  unJ 
the  head  of  stridhun  all  property  inherH 
from  the  husband  ;  that  from  the  fact  of  1 
inclusion  the  power  of  disposition  over  iti 
prifnd  facie  to  be  inferred ;  but  that  d 
right  to  alienate  immoveable  propc 
whether  inherited  from  the  husband  or  gii 
by  him  in  his  lifetime,  having  been  talrf 
away  by  positive  texts,  the  distinction  i 
this  respect  between  moveable  and  immof( 
able  property  has  arisen. 

This  argument,  however,  would  fail  J 
show  why  immoveable  properly  inherid 
from  a  husband  should  not  (and  all  d 
decided  cases  show  it  does  not)  descend] 
stridhun,  but  passes  on  the  widow's  d«B 
to  the  next  kin  of  the  husband.  The  trn^ 
seems  to  be  that  the  texts  which  restrid 
woman's  power  of  disposition  over  immoi 
able  property  given  to  her  by  her  husbaij 
in  his  lifetime  are  different  from  those  whid 
both  restrict  her  power  over  immoveabl 
property  inherited  from  her  husband,  an 
regulate  the  course  of  its  devolution. 

To  the  former  class  belong  the  text  ( 
Nareda — ''  Property  given  to  her  by  h( 
husband  through  pure  affection,  she  nu 
enjoy  at  her  pleasure  after  his  death,  or  ma 
give  it  away,  except  land  or  houses  : ''  an 
the  text  of  Katyayana— "  What  a  woma 
has  received  as  a  gift  from  her  husband,  sb 
may  dispose  of  at  pleasure  after  his  deatl 
if  it  be  moveable ;  but  as  long  as  he  live 
let  her  preserve  it  with  frugality."  To  tli 
second  class  belongs  the  text  of  Katyayani 
on  which  the  judgment  under  appeal  so  muc 


proceeds,    viz. 


The     childless    widon 


preserving  inviolate  the  bed  of  her  lord,  an 
strictly  obedient  to  her  spiritual  parent! 
may  frugally  enjoy  the  estate  or  propert 
until  she  die;  after  her  the  legal  heirs  sha 
take  it."  We  take  these  texts  as  rendere 
by  Mr.  Colebrooke  (3  Dig.  575  an 
576). 
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fit  is  impossible  fc  deny,  as  will  be  seen 
\t  reference  lo  the  Digest,  that  there  has 
^en  a  considerable  conflict  of  opinion 
daongst  the  commentators  concerning  the 
rxts.  The  better  opinion,  however,  seems 
\  be  that  they  relate  to  different  subjects. 

Again,  the  latter  text  certainly  includes 
oth  moveable  and  immoveable  property; 
nd  it  seems  to  be  only  by  reason  of  con- 
3unding  the  law  as  to  property  given  by, 
fUh  that  relating  to  properly  inherited 
rom,  the  husband,  that  the  words  "after 
er  the  legal  heirs  shall  take  it "  can  be  re- 
tricted  to  the  immoveable  portions  of  the 
lusband's  estate.  The  preponderance  of 
uthoriiy  is  certainly  in  favor  of  the  pro- 
©siiion  that,  whether  the  widow  has  or  has  not 
be  power  to  dispose  of  inherited  moveables, 
bey,  as  well  as  the  immoveable  property,  if 
lot  disposed  of,  pass  on  her  death  .to  the 
iexc  heirs  of  the  husband. 

It  is  also  worth  remarking  that  the 
loctrine  that  property  inherited  from  her 
lusband  forms  part  of  a  woman's  stridhun, 
eceives  no  color  from  two  of  the  treatises 
furrent  in  other  Schools  which  are  sup- 
posed to  recognize  the  widow's  power  to 
lispose^  of  moveables  so  inherited.  Both 
he  Vivada  Chintamani  and  the  Mayukha 
^nfine  stridhun  within  the  definitions  of 
jilenu  and  Katyayana.  They  exclude  pro- 
perty inherited  and  the  other  acquisitions 
phich  are  comprehended  in  the  last  clause 
rf  the  paragraph  in  the  Mitakshara,  but  are 
Ixcluded  by  Sir  William  Macnaghten. 

They  have  distinct  chapters  for  "the 
leparaie  property  of  women,**  and  "her 
right  of  succession  to  a  husband  who  leaves 
;io  son."  The  "Vivada  Chintamani"  ex- 
>ressly  says  (p.  262)  that  the  text  of  Katy- 
lyana  does  not  refer  to  the  peculiar  properly 
>f  a  woman ;  and  although  it  cites  from 
Katyayana,  "  let  a  woman,  on  the  death 
?f  her  husband,  enjoy  her  husband's  property 
It  discretion,"  and  explains  that  this  refers 
»  property  other  than  immoveable;  it  also, 
\\  page  292,  quotes  from  the  Mahabarata, 
''  For  women  the  heritage  of  their  husbands 
(5  pronounced  applicable  to  use.  Let  not 
nromen  on  any  account  make  waste  of  their 
husband's  wealth ;"  to  which  it  adds  by 
way  of  explanation — "  Here  waste  means 
sale  and  gift  at  their  own  choice."  (See 
Vivada  Chintamani,  pp.  256  and  266, 
and  Mayukha,  pp.  84  and  78.) 

Another  argument  against  including  the 
wealth  inherited   from    her   husband    in    a 


woman's  siridhtin^  as  defined  by  the  2nd 
Clause  of  the  i  ith  Section  of  the  2nd  Chapter 
of  the  Mitakshara,  may  be  derived  from  the 
Clauses  11  to  25  (both  inclusive)  of  the  same 
Section.  These  declare  the  husband  to  be, 
in  default  of  the  issue,  the  heir  to  "  the 
whole  property  as  above  described/'  This 
is  intelligible,  if  the  words  "  property  which 
she  may  have  acquired  by  inheritance,"  in 
the  second  Clause,  are  considered  to  be  pro- 
perly inherited  in  her  husband's  lifetime,  or 
from  some  persons  other  than  him. 

The  reasons  for  the^^estrictions  which  the 
Hindoo  law  imposes  on  the  widows'  domi- 
nion over  her  inheritance  from  her  husband, 
whether  founded  on  her  natural  dependence 
on  others,  her  duty  to  lead  an  ascetic  life, 
or  on  the  impolicy  of  allowing  the  wealth  of  ' 
one  family  to  pass  to  another,  are  as  appli- 
cable to  personal  property  invested  so  as  to 
yield  an  income,  as  they  are  to  land.  The 
more  ancient  texts  importing  the  restriction 
are  general.  It  lies  on  those  who  assert  that 
moveable  property  is  not  subject  to  the  re- 
striction to  establish  that  exception  to  the 
generality  of  the  rule.  The  diversity  of 
opinion  amongst  the  Benares  Pundits  is 
sufficient  to  show  that  the  supposed  distinc- 
tion between  moveable  and  immoveable  pro- 
perty is  anything  but  well  established  in 
that  School.  And  the  unanimous  judgment 
of  the  ^\^  Judges  of  the  Sudder  Court, 
supported  by  the  opinion  of  the  Court 
Pundits,  has,  in  this  case,  ruled  #hat  the 
distinction  does  not  exist.  Such  a  judgment 
ought  not  to  be  lightly  overruled. 

Their  Lordships,  therefore,  have  come  to 
the  conclusion  that,  according  to  the  law 
of  the  Benares  School,  notwithstanding  the 
ambiguous  passage  in  the  Mitakshara,  no 
part  of  her  husband's  estate,  whether  move- 
able or  immoveable,  to  which  a  Hindoo 
woman,  succeeds  by  inheritance,  forms  part 
of  her  stridhun  or  particular  property  ;  and 
that  the  text  of  Katyayana,  which  is  general 
in  its  terms,  and  of  which  the  authority  is 
undoubted,  must  be  taken  to  determine, 
yfz-tf/,  that  her  power  of  disposition  over  both 
is  limited  to  certain  purposes;  and,  secondi\\ 
that  on  her  death  both  pass  to  the  next  heir 
of  her  husband.  They  have  alreidy  stated 
the  grounds  on  which  they  think  that  the 
cases  decided  in  India  are  not  necessarily  in 
confiict  with  those  conclusions.  It  is  un- 
necessary for  them  to  express  any  opinion 
touching  the  correctness  of  those  decisions, 
except  that,  in  so  far  as  they  proceed,  as  that 
in  the  High  Court  of  Calcutta  unquestionably 
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does  in  part  proceed,  on  a  different  construc- 
tion of  the  passage  in  the  Mitakshara,  they 
cannot  be  supported  on  that  particular 
ground. 

Their  Lordships  have  now  to  consider 
whether  the  effect  of  the  so-called  partition 
was  to  give  Doola  Baee  any  power  of  dis- 
position over  her  share  which  she  would 
not  otherwise  have  had. 

The  case  is  wholly  distinguishable  from 
those  in  which  a  widow,  having  a  right  to 
an  ascertained  share  upon  a  partition  with 
co-parceners,  who  have  an  absolute  in- 
terest in  their  shares,  is  put  by  them  into 
possession  of  that  share.  In  such  case  it 
may  be  a  question  whether  her  interest  does 
not  become  absolute,  though  in  a  case  com- 
ing from  Lower  Bengal  the  contrary    was 

decided  by  this  Committee  on  an  appeal 
from  the  Supreme  Court  of  Calcutta.  But 
here  the  so-called  partition  was  between  two 
widows,  each  having  the  limited  interest  of 
a  Hindoo  widow  in  her  husband's  estate. 
It  does  not  appear  that  it  was  made  at  the 
suit  or  on  the  application  of  either.  It  was 
made  by  order  of  a  Judge  who  in  the  par- 
ticular proceeding  (one  under  Act  XIX.  of 
184 1)  had  no  jurisdiction  to  determine  ques- 
tions 01  title,  and  who  could  only  deal  with 
the  right  to  possession.  It  is  difficult  to  see 
how  such  a  partition  could  enlarge  either 
widow's  estate,  so  as  to  give  her  a  disposition 
which  she  would  not  otherwise  have  had 
against  the  next  heirs  of  her  husband. 

It  may  be  said  that  the  question  here  is 
only  whether  the  respondent  has  not,  by  her 
partition,  lost  her  right  by  survivorship. 
There  is,  however,  no  proof  of  any  contract 
to  make  a  partition,  and,  as  part  of  that  con- 
tract, to  release  the  rights  of  survivorship, 
supposing  it  to  have  been  competent  to  the 
widows  to  enter  into  such  a  contract.  There 
was,  as  has  already  been  shown,  no  jurisdic- 
tion in  the  Court  to  make  a  complete  parti- 
tion in  inviiam.  The  transaction  seems  to 
have  been  merely  an  arrangement  for  se- 
parate possession  and  enjoynaent,    leaving 


the   title    to   each    share   unaffected, 
acquiescence  of  the  widows  in  the  Judj 
proceedings   cannot  have   done  more 
bind     each     not     to     disturb    the     ol 
possession. 

If  this  be  so,  it  follows  that  the  opii 
of  those  Pundits  which  were  given  in 
of  the  appellant  on  the  assumption  of  a 
plete  and  regular  partition  lose  much  cf  1 
power.      It  follows   also  that  the 
the    respondent   is  stronger  than   it 
have  been  had  she  claimed  merely  as 
heir  to  her  husband  in  succession  to 
Baee.     For  the  estate  of  two  widows* 
take  their  husband's  property  by  inhei 
is  one  estate.     The  right  of  sarvivorshi 
so  strong  that  the  survivor  takes  the 
property  to  the  exclusion  even  of  dao| 
of  the  deceased  widow.     (2  W.  Mac.  Hli 
Law,  p.  38,  note   i.)    They  are,  thci 
in    the    strictest    sense    co-parceners, 
between   undivided  co-parceners  there 
be  no  alienation  by  one  without  the 
of  the  other.     And,  accordingly,  this 
might  have  been   decided   in  favor  ot 
respondent  on  this  ground  alone. 

•Upon  the  whole,  then,  their  Lordships 
of  opinion  that  the  decree  under  a|t| 
substantially  right,  and  ought  to  be  affii 
Considering,  however,  that  what  lias 
been  decided  in  respect  to  Doola 
interest  is  equally  applicable  to  that  of 
spondent,  and  that  the  latter  is  said  to 
assumed  a  power  of  disposing  of  her 
share,  they  think  it  may  be  well  lo'w 
in  the  decree  a  declaration  that  the  pro] 
recovered  by  the  respondent  is  to  be  p4 
ed  and  enjoyed  by  her  as  a  widow,  of  a 
doo  husband  dying  without  issue,  in 
manner  prescribed  by  the  Hindoo 
Their  Lordships  will  humbly  recomi 
Her  Majesty,  with  that  variation,  to  coni 
the  final  decree  of  the  Sudder  Court  of  Ai 
The  appellant  must  pay  the  costs  of 
appeal. 
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